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PREFACE  TO  TIfE  SEVENTH  EDITIOX. 


lnyy  important  .Lougos  Ilh>..  Wu  ma<l>.  in  tbi,  Klition  A 
chaptor  ha,  boon  «J,1..,1  on  th,.  ••  DcvoUi.Iuu  of  Trust,  auj 
Iow,.r8,  coneontmtinfc  the  law  on  this  «ul>j.vt,  which  in  former 
editions  was  dispersed  under  various  hfads. 

The  closely.i-olnt..,l  .uhjoots  „(  gifts  f,  ohihlr,,,  who  surviv, 
thoir  p„ronts  nn.l  gifts  ovor  of  th.  shares  of  .hiMren  who  die 
before  their  smros  are  payahl.  hav.  1,..,..,,  ro.work.,l_a  thankless 
task  The  old  judges  approached  su.Ii  eaM.s  with  the  preconcep- 
tion that  the  share  of  a  child  ought  not  to  he  contingent  upon 
survm,,.  his  parents,  an.l  that  it  ought  not  to  be  given  over  if 
«.e  child  attained  the  ago  when  the  share  was  likely  to  be  wanted. 
There  was  thus  a  constant  Ponfliet  between  this  nreeoncption  and 
th,.  anguage  of  the  inslnin.ent.  and,  if  possio'  ,,  l„„g„„,,e  waa 
twisted  to  suit  the  preooneeplion.  Modern  judges  have  no  such 
prejudice-they  approach  the  instrument  with  the  sin.rle  oh^'nct  of 
ascertaining  its  meaning.  Tliey  know  nothing  of  what  it  ought 
to  mean.  ]iul  when  th,y  baxe  found  out  its  meaning  they  are 
met  with  a  string  of  ca.es  which  say  that  the  natural  mcuiing  is 
not  to  prevail.  Then  the  .juesti,  Vas  to  be  diacu.ssod  whethor 
he  language  is  too  strong  fo-.  the  preconception,  or  the  preconeep- 
tion  Strang  enough  to  contra!  the  language-a  most  unsatisfactory 
forec^t        "'"'  ''  '""  '"^  P'"'"""''"'  '■'^'^  i'  «  difficult  to 

Some  research  has  also  been  expended  on  the  construction  of 
g^ts  over  upon  death  before  ayment  vesting,  and  similar  phrases 
Ihese  investigations  have  again  brought  out  how  often  there  is  a 
pistil        '"""  "'""'  ''°'"''  '''"'''  ""''  ""^  frequently  arise  iu 

Three  years  have  passed  since  the  last  edition  was  pub'islied 
JJming  that  period  there  luu  been  no  lack  of  cases  falling  within 
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the  liniitu  of  till- w..rk.     Tlnri'  liiiv 


thrp"  notuUlo  <li''i«i"ni* 


1  tin'  I  ["line  lit  Kttnln. 


of    tlu 


•.■t  a  M 


i(*lto>itioii  '. 


for  iirhl  li'iiii  iii>nii  ruli's  nf  I'oM-lnulinii  oiilii.r  liy  llii'linn 


till 


r(>ii>triii  tiun  put   iipc 


)ii  11  iiiirtK'ii 


of 


niistrintioii,  (ir    I'V    tiiakli 


liir  i«hnir*<*  ill  iL  inrlii'LiUr  will  n 
liviTRal   a   rulf  Mtrn-tly 


liniiliil  liv  till'  n 


tll«lltl  f^tvc 


f.ir  it  liv  till'  iiM  (luthoritii's.     Vii 


('liimi'i'Il'tr  KiiiiliTiili' 


/■/». 


Iiii'l  liiilil  llint  ill  It 


gift  ovi'i-  "If  any  of  my  iliililii'ii  »lmll  ilii'  in  my  lifi'tiiw,"  tliu 
wiinl  "  «hiiU"  ill  tliiit  imrtiiiiliir  will  liiul  imt  a  tiitiiii'  scuwi.  Tliu 
Hiiimi'  cif  lyii-ila,  in  (Im-riuijc  v.  MnliUliill,  wiw  no  rciison  in  lliiit 
why  it  flioiilil  not  liiivf  a  fiituri'  auiini'  in  another  will  wIutd  tlii'iu 
wild  no  tiintroUinj;  nmti'xt.  iiiul  i'i'Ium-iI  to  ailniit  that  Luruui  v. 
Thimiin  entablialirii  any  prinoiplo  or  ruin  of  construction.  For  tho 
l/iiriKiso  of  a  gift  io  cliililrcn  "  born  "  at  a  imrticiilar  time,  ii  i  liiM 
.11  milir  lit  that  tiiiin  ii.  to  lie  ili'i'mcil  horn  becaiiso  tliordiy  tlii> 
child  in  bcni'tltcj— not  a  guoil  rciMiii,  but  hIIU  a  i-i'a«in  which 
satitfli'il  the  olil  ,jiiilgc«,  1111(1  I'ntiibliKlii.il  a  rub'  which  cauiiot  now 
bo  quMtioiieil.  Tho  House  of  Lor.ls,  in  Villnr  v.  (lilln-ii,  refused 
to  allow  tho  rule  In  1»-  ii].|ilieil  where  tho  reason  wan  absent— 
whoro,  ill  filet,  to  apply  it  would  have  been  injurious  to  the  child. 
In  thin  oonnoction  it  should  be  noted  that  tho  subtle  though 
unsubstantial  distinction  taken  in  hi  I'l-  ShIhiiiiiii  (boo  |i.  -Till 
between  a  gift  to  children  born  at  the  date  of  the  will  and  a  gilt 
to  chililreii  born  at  or  at  sonio  time  after  tho  testator's  death  has 
been  overruled  since  tho  book  was  in  typo. 

In  Oriiiinni/ V.  Griiii'iii,!  tho  House  of  Lords  lielil  tint  religious 
institutions  were  not  necessarily  charitable.  The  ease  was  a  Seotcli 
appeal.  It  was  not,  however,  dec;ideil  on  any  ground  of  law 
peculiar  to  Scotland,  but  simply  on  the  moaning  of  an  English 
word.  The  case  ought  therefore  to  be  iiiHuontial  (though  it  has 
not  influoncod  the  Irish  Courts)  in  setting  riglit  a  mistake  made 
by  the  English  (.'oui-ts  in  holding  that  what  is  religious  must 
necessarily  be  charitable.  In  W'liili  v.  Wliitr,  which  established 
the  doctrine  here,  Lord  Lindley  knew  very  well  that  religious  is 
not  always  choritablo,  but  he  thought  himself  constrained  by 
nthorities  which  can  hardly  bo  said  to  have  laid  down  any  such 
proposition.  I'erhaps  before  long  a  judge  miy  be  found  to  take 
the  truer  view  supporteiT  by  (jriiiioiiit  v.  Giiiiioml. 

Ill  re  Jolnixmi,  which  decided  that  a  person  who  has  acquired  a 
domicile  in  a  country  which  does  not  reooguize  domicile  hns  not 
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=;;:;,  t,i::"';r:Lr::rt";;;,t'"r;'- 

iim.l..  in  III,.  1,1.1   ..  IT        1          ,           ""'""""'"''"»•■  wliii'li  WITH 
™.    "It  ,,.1,1,1   ,.,|.„„„   l,.,v..  k...,,  ,„„i„,„i,  „„,   , „„.,,  ,„,|„,  ,■  „ 

::!::;:?l:!i;:::;;L:;"""---- '-.■■ ;."-: 

r|".M    ll„.  ,,,...„|„„  «l„.tl„.r,«h..r„  thoro  i.  ..„  „|,,„,i,„^„„t 
.'"'  '"!  1""T">'"  y.  n,„l  „  Kift  I.,  tl,„  ,„,„„„  ,.,„i,;,„i    „  ,1,,^, 
"I  ui,j«„iitmi.iit,  Ih,.  lii(|,.r  i.  i,„t  .,,  |„-  ■■  ii„l„,ilt 

i'"v,.  1, ..  „  c.,.„  f„r ,,,!,:;,    '"  "'"■"; "'"".  "■'"«'">  -'- 

h:::i:i;^;::" • " • ^'- ..,„,.,„,.„„„„ ^: 

g"  u,  1,..  w,,i,e.  If  I ,,.,  ,„„, ,  „„.,  ,„„  ^,.  1  .  ■  y 

■"•■,  ■■,.mi„.T,sut„  tho  l,-„t..,.  «1„„„   I  ,li,„„„„',„       K      ■    •" 

;; r7 '•  ^'';^ '^'''--^ ''■•'■'-'''"''•■ -^^^^ 

-..r.,.;s  w,ll,  I„u  1,^  ,■„„.„  „f  „,„  ,,    ^,^^,^  ,,,^,^,,._,^         'J       he 
:" '   ""  "I'l;"""me,.t  :    ,1.0  t..».,.,.,r  l,„s  ,„,„.,...  ,,,  „,,„„i„t     " 

:;:'v  "-■■' :"'  "I""™.  f'Tiif.,  „„.,/,„  „,.;/;'", 

u    ,.,.,,„„„„„.„(  ;  the  t,.s,,„,„.  giv..s  |,:,„  „  ,„„„.fi,  .  ,„         '  ," 

»  .  V,,,,,,.    r  ,  ,.,,,,„„.t, ..,  ,.,k,.  „,,,„,g,,  „,„  ^.„,,.„^,,  '       "'^^ 

«  .,l,.u.,uy  ,,,.,  „„  ao„.,t  i„,luced  l,y  ,1.,,  oUucativo  i„ll.u.,„.„  wl.  l.' 
a  «.«.„■  ot  h,,„„y  o.xc.rc.is..s  over  1„.  oonsoio,„.e  ,  ,„.a  1,„  M  1 
ro,,,ure,l  to  ,  o  anything  illegal,  but  tuoroly  to  .li„„,e  of  i  own 
.;  Y™y'^^''t-y-.thin  hi.  eompotenc,  namely  to  aett  it  ™ 
Ins  clnl,lr,.n  with  remainder  to  their  children. 

Suppose  the  tert,itor  say,,  I  have  a  power  to  appoint  Bhiokaere 

"s  ,hil,„.„  but  s,i,.h  ,11,  appointment  by  mo  w,„ilJ  be  voi,l  for 
perpetuity  ;  ],.  ,s  entitled  i,i  ,Iefauk  of  appointment.     I  ,1„  rofore 

ot  Bh.k,i,...e  p,.s  to  13  iu  default  of  appoVntment,  and  I  g  Mm 
10  0(.0/.  on  eondit„m  that  l.o  settles  Blaokaere  on  hin.selt  for  If! 
with  remainder  to  lu,  oliildron.     Could  it  be  maintained  that  su  h 
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a  condition  is  invalid  becaiise  it  seeks  to  evade  the  rule  against 
perpetuity  P  Yet  is  there  any  distinction  between  such,  an  express 
condition  and  the  implied  condition  which  Equity  reads  into  the 
will  in  the  former  case,  except  the  immaterial  distinction  that  the 
legatee  electing  against  the  will  compensates,  while  the  legatee 
refusing  to  perform  the  condition  forfeits  ? 

The  course  of  decision  on  this  point  is  not  without  singularity. 
In  WoUasfon  v.  Kiny  Lord  Justice  James,  when  Vice-Chancellor, 
expressed  his  opinion  against  election,  but  there  were  other 
grounds  why  there  could  be  no  election ;  and  though  the  case 
against  election  when  an  appointment  is  void  for  perpetuity  was 
argued,  nothing  appears  io  have  been  said  on  the  other  side, 
possibly  because  it  was  felt  that  the  other  arguments  against 
election  were  -aanswerable. 

In  Warren^s  Trusts  the  Judge  seems  to  have  been  led  astray  by 
'jk  phrase.  The  appointment  is  "  ex  facie  void,"  therefore  no 
election.  "  Ec  fatie  void"  is  good,  but  like  many  another  phraso 
in  a  foreign  tongue  it  conceals  an  infirmity  of  thought.  White- 
acre  belongs  to  B. ;  I  wish  A.  to  have  it  and  I  give  B.  10,000/. 
Ex  facie  void,  yet  a  case  for  election.  I  have  power  to  appoint  to 
children.  I  appoint  to  grandchildren  and  give  benefits  to  those 
entitled  in  default ;  ex  facie  void,  yet  a  clear  case  for  election.  The 
authority  of  the  decision  cannot  stand  higher  than  the  reason 
given  for  it.  The  matter  then  crossed  the  Channel  and  came 
before  the  Irish  Courts.  It  is  true  the  point  did  not  arise,  but  it 
was  decided  nevertheless. 


Handcocli's  Trusts  was  a  case  wliere  there  was  a  power  which  by 
the  Vice-Chancellor  and  the  Court  of  Appeal  was  held  to  be  a 
power  to  appoint  to  children.  The  testator  appointed  to  a  child 
for  life  with  remainder  to  grandchildren.  The  latter  were  not 
within  the  power ;  there  was  no  appointment  to  them,  therefore  no 
question  of  perj)etuity  arose.  The  most  that  can  be  said  is,  that 
if  the  power  had  been  a  power  to  appoint  to  issue  the  appointment 
would  have  been  void  for  perpetuity.  It  was  the  simple  case  of  an 
appointment  to  non-objects,  and  a  gift  to  tho  persons  entitled  in 
default,  a  well-settled  case  for  election  ;  and  so  the  Vice-Chancellor 
held.  Not  so  the  Court  of  Appeal ;  it  insisted  upon  treating  thu 
case  as  an  appointment  void  for  perpetuity,  and  though  it  gave 
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This  decision  has  not  been  foUowed.     It  seems  to  U,  tho,    i,* 

illegal tt     But  th7-l       ,  T'  *°  ^'^^'^'I^""'  '"  t""^  *-'«">r's 
nJf     Tj  .  '''^'''  ^°'  '•'"""»»  "'•'gal.    The  Court  is 

puntraifa  tot;:  u~:er'  V"''™  ^"^  '- 

It  is  also  noticeable  that  in   O/im-'s  SeHlem,;,t    «1,»™  *l 
greatest  vigous  ol  language  and  ii.iwci-  of  Jlli,.*™*-  .. 

^  pe,,etuit,  a...  .1 L  u  z  T^z^:^:::^ 

It  must,  however,  be  admitted  that  tlie  nrOT,r>,„^«.  i, 

now  members  of    the  Court  of  An™»l    ,•'""&<■».  t«o  of  them 
opinions  against  election  ^^     '   '"'™  ^^r'"^^^"^    "'^^ 

An  Irish  testator  deserves  honourable  mention  for  his  skill  in 
P-.lu.g  the  Courts  of  his  country.    The  case  might  not  be  tirth 
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attention  for  its  humours  alone.  But  it  illustrate! 
way  the  determination  of  the  Court  not  to  bo  beaten  by  ii  testator, 
but  to  find  a  meaning  for  his  words  if  if  oan  jiossibly  be  done. 
The  words  looked  innocent  enough,  but  thej-  jir.ived,  as  the  Court 
of  Appeal  said,  almost  a  family  alllietion.  One  Beamish,  having 
six  properties  and  seven  .sous,  gave  a  property  to  each  son  except 
the  third,  to  whom  ho  gave  a  sjiilhng.  He  then  gave  the  portion 
of  eaeh  sou  over  if  lio  should  ilie  under  tliirty,  and  then  provided 
that  if  any  son  should  die  without  issne  over  thirty  his  share 
should  go  to  "  his  ne.xt  eldest  brother  and  so  on  respectively." 
All  tlie  sons  had  attained  thirty  and  none  liad  died  witliout  issue, 
but  they  were  naturally  anxious  to  know  what  would  happen  if 
any  of  tliem  should  die  witliout  issue,  and  tliey  accordingly  applied 
to  the  Coiirt  to  find  out.  The  ease  came  before  three  judges  of 
the  King's  Bench  Division.  One  thought  next  eldest  brother 
meant  the  next  brother  in  a  descending  series,  one  thought  it 
meant  tlie  next  brother  in  an  ascending  series,  the  tliird  was 
unable  to  make  up  his  mind— so  tlu>  point  remained  undecided. 
If  tliore  ever  was  a  ease  in  wliicli  tlie  Court  of  Appeal  might  have 
arrived  at  the  conclusion  tliat  tlie  jiroviso  was  void  for  uncertainty 
it  was  tliis  one.  They,  however,  refused  to  accept  tliat  view,  and 
hold  tliat  the  ne.xt  brotlier  in  a  descending  series  was  intended — 
a  construction  as  good  as  any  otlier  if  construction  tliere  was  to  be, 
but  arrived  at  by  a  somewhat  doubtful  ].rocess.  Tiie  testator  was 
summoned  as  a  witness,  ami  by  putting  such  leading  questions  as 
who  is  your  oldest  son?  wiio  is  his  next  eldest  brother!-  and  so  on, 
they  arrived  at  the  desired  conclusion.  Tliere  was  no  one  to  cross- 
examine  or  put  the  questions  in  the  reverse  order — who  is  your 
youngest  son?  who  is  his  next  elib'st  brother?  and  so  on.  The 
Court  hinted  at  several  other  interesting  (piestions  that  would  or 
might  arise  for  tlie  instruction  of  the  lawyers  and  the  detriment  of 
the  beneficiaries.  It  is  to  bo  hoped  that  tlie  latter  followed  the 
advice  given  them  and  settled  all  furtlier  disputes  by  a  deed  of 
family  an-angenieut  wliilo  there  was  yet  time. 

There  has  been  a  goodly  crop  of  cases  on  eliaritable  gifts. 
They  do  not  show  any  important  development  in  tlie  law,  but  they 
illustrate  the  unbridled  licence  allowed  to  testators  in  gratifying 
their  charitable  sentiments.  Perhaps  the  furtliest  limit  to  which 
the  Court  has  gone  was  reached  when  it  uphold  as  charitable  a  gift 
for  ringing  church  bells  on  the  anniversary  of  the  Restoration  of 


PREFACK  TO  THE  SEVENTH  EDITION.  xi 

the  M.marohy.  Thi«  matter  will  l,ef„ro  long  ,,,11  f„r  lp»isl„tivo 
interfcreiico.  If  ,.11  the  „«.les,,  if  „„t  h,.rmf„l,  ,lmrital,lo  ^ifts 
made  by  testators  conld  be  8weiit  into  o„e  fund  and  applied  to 
some  useful  purpose,  the  State  would  greatly  benefit. 

The  question  so  frequently  diseussed  in  Ireland  of  the  validity 
of  a  gift  to  communities  bound  by  monastie  vows  has  at  last  been 
raised  m  linglaud,  in  a  ease  as  yet  unreported  of  Ii,  n-  ll,i,,,l,  and 
decided  against  the  community. 

A  small  difficulty  referred  to  on  page  C:ii»  with  reference  to  a 
married  woman  trustee  has  been  ,urod  by  the  Married  Women's 
1  roperty  Act,  W07  (7  Edw.  7.  e.  IS),  s.  1,  which  has  a  retrospective 
ellect.  Ihat  section  enables  a  married  woman  trustee  to  dispose  of 
real  and  personal  property  vested  in  her  alone  or  jointly  with  any 
other  person  as  trustee  or  personal  representative  as  if  she  were  a 
Jvtne  Holc. 

It  has  hitherto  been  supposed  that  Hinde  Palmer's  Act  which 
placed  sp,..cialty  an.l  simple  contract  creditors  on  tlio  same  footing 
liad  neither  enlarged  nor  diminished  the  executor's  right  to  prefer 
Of  retain.  It  has  now  been  decided,  in  /„  ,,.  8,„„.so„,  that  the  Act 
lias  enlarged  the  executor's  riglit  to  prefer,  that  is  to  -ay,  that  he 
may  now  prefer  a  simple  contract  to  a  specialty  creditor  It  by  no 
means  follows  that  the  Act  has  the  same  effect  as  reg,irds  retainer. 

lUO^^  oases  have  been  dealt  with  down  to  and  including  October, 
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A  CONCISE  TRKATJSE  OHf  miLS. 


<^'HAPTER  r. 

"V  w.ar ,. OCA,,  ,.vww,u...  „„:,„:,„,,,,„ 

of  tho  land  wl,or,.  fb„  i     „1  ,  '"''  ''"''"™'  ^"^  «">  '"W  «■«.„,— 

Immovable  ,:„  , It    irS"  "'"""'^-  'f  »''-««'•  '"■"°™'"- 

^.tfoct  leaaeholds  i„   Kn.land    1  .      '    '  "■'"«.  •»  far  a,  thoy 

!-•    /)•.*.  V.  tor,/  r;'  "  '    rL  !,;;™'r">  •'^-  ^'-Sl'"!' 

w,„  v.vi.'^^/rr^^/r-'' "  ^^^  ^-  '-■  '''■■ 

1  ch.  24.  '^^ '  ■^''""  ^-^  -S'-''^''',  (im) 

Immovable  property  aUo  includes  land  in  a  ..1 
according  to  the  law  of  tl,„      i  ,  ™'°"^'  which, 

«™  V.  L,  ^m,!7^^^,  """"'  ''''--•'  "''°  re-onalty. 

"I-thTr  p"  of  al  of'hn!!"'    u  T-™   "'"  l-^^'ion  r„c«d.o, 

;«■'-  ™ed  b.  .1.0  :w::::tt  iZi  ti  r'  f  ^~- 

In  /;■,'/■,■  V.  Xo/-rf  Pt,,-/, m    -m    ,,  '"°  domicile. 

-.end  to  li  ,  w  :,  '':,/;'^'  '"^™  f '• "'"""  -^^  -' 

'1'^  proceeds  of  sa  e  of  E  '-lil  T     fn™'"  "■""""  *'•"'»  "* 
*  '^.a  ^atorJoJiiS'lS^^^^^^^  r  '""'  *" 

^'f  .ae  proceeds  of  .ule  of  land   n  S  T-\    ^''-  '■^'  ""'  '™^'« 
-lo  by  a  te»tator  dol.llt  En        r"  "'  ""  '""'  ^'^^ 


Att^t; 


Ckap.  I. 

IVlwilmlly  tu 
Ui  Uiil  out  ill 

JIUn-tlKM'  lit 
orvlyn  londH. 

tr»i  of 
tn'huli'nl 
lininiuK*)  in 
dcvi«JuK 
furvigu  luud. 


Will  i.f  really 
uudvr  [wwcr. 


Will  of 
ptTWinolty 
uudcr  power. 


IIV  WHAT  LCII'M.  LAW  W1I.1.H  AUK  IlKiiULATKD. 

If  ii..iwii.ilty  i-  l.y  an  Kli|,'li.li  will  .liio.t"!  tn  bo  lai.l  out 
ill  Innd  in  Siotliiii.!,  U  bo  wKlv.l  to  u«'k  w''i'li  aro  valid  ill 
8,"tl.iiiil,  but  oro  invuli.l  in  KukIutkI,  tlio  Sc"t.h  biw  0|.iilioi.. 

l-;„;h,.e  V.  /(riV/./.x,  •.'  I'll,  vn,  r,[r>. 

If  tt  (Umii.  ili'il  Knj!li.lironn  uwi  tlio  teihuiiol  Inngunp.'  of 
KnKll.il  law  in  iluviHiig  biml  i-  M.llnn.l,  tlio  Kiinli»li  torm» 
will  no  fur  M  iinwiblo  be  tiii,.,  ('  a  into  tim  corTi'»iionilin(,' 
tornw  of  Scotcih  law,  .o  nti  In  ^,i'.■  ill"  ^'".  .I'"  iiilli>«t  oftod. 

si,M  V.  fw.-.  8  Ait.  '     '■; ,  s,'i-  ;i,.ri  'i- '  ■..  i'-"".-/.  -"■ 

111.  D.  050  ;  •,'!)  Ch.  D.  Ci  i  ■ . 

A  will  raaJo  in  oxerci«u  ot  '  luw  r  •■<  .■Vl  -  it  loul'y  nui-t 
bo  iiiado  in  aemrdnnci  i.itli  tb.  'aiv  ,.l  I'."  flu  o,  wlioro  th.' 
ri'ully  is.  Tho  «umo  riilo  niniUo:  to  r.'.iUy  Inld  niion  trust  fm 
solo,  if  it  luLs  not  boon  boU.  Mifr.i'  '..  ' .'  mimmnir,  (IHUI  i 
2  Ir.  ■J:l->. 

A  piiwor  to  ni'iioint  porsoiialty  by  will,  tonforri'd  by  iiii 
Knglixli  instniniont,  ;>/H«ii  /«<"■  refors  to  a  will  rocogniscd  by 
lOnglish  liiw  lis  valid,  tliut  is  to  B»y,  either  a  will  ninde  in 
ncrordanuo  with  tho  ■\Vills  Act,  or  a  will  made  in  necordum.' 
with  the  law  of  tlio  testator's  doniicilo. 

Tims,  a  will  exeeuted  aeeording  to  tlio  Wills  Act  iiiiiy 
execute  a  power,  though  tho  will  would  bo  invalid  accoidin.' 
to  tho  law  of  the  testator's  domicile.  Tnlimll  \.  Ifniil.'^!, 
i!  SIoo.  r.  C.  :il--!;  In  Imuii  Alixamler,  (Mm:  N.  8.  !i-Vt ;  •-".» 
L.  J.  1'.  Wi ;  1  Sw.  &  T.  V>i,  :i. ;  In  hoim  Jla/li/l.ml:,^. 
I  r.  &  D.  !»U;  III  I'Oiiis  Illlhri;  {18!)0)  V.  iiO!),  SCO  Pour,,  \. 
JIuidriii,  {I'Mti)  1  Ch.  492!  In  boiiU  Tirfoiul,  HI  L.  T.  .".1; 
In  re  ili-ijirl;  Tueeilir  v.  Mniiinln;  (l!«ll)  1  Cli.  olT; 
overruling  on  this  iKiint,  Crookriidtn  v.  Fiil/i'i;  1  8w.  &  T. 
4  a,  104. 

Ami  so  may  a  will  valid  aeeording  to  'lio  law  of  the  testatoi's 
doniiiile,  but  not  exocuteil  according  to  the  AVills  Act.  b'llmrl 
V.  Jlarhim-,  U  L.  J.  Ch.  :iU  ;  11  Jur.  a\  S.  0:13  ;  34  D.  :i.M; 
In  n-  rrirc  :  Tuiiiliii  v.  Lnltri;  (inOlt;i  :  I  !h.  442  ;  /;/  re  IJ'JM''' 
SetUmiml  Trmh;  roiilfrr  v.  D'Exle,  (lilOlij  1  Ch.  898. 

In  re  KinciiH'.i   Truth,  -'-3  Ch.  D.  'Al-S  (oxijklned  in  /« 
Priec),  only  decides  that  the  Wills  Act,  18U1,  does  not  alfet 
Beet.  10  of  tho  Wills  Act,  1837,  which  makes  an  appointmenl 


L'lRn  KINflMIKiWN'. 


th< 


A  -111.  ,i„„,f„„,  „       'zr   ?'  ""'"'••■A..., 
;;-''';='rz2r:^::;:r 

%  tl»' Wills  A.(,ls,i|  ,.,,  ,.„,.,. 

"■"  '■"•  Aug,.,,  „,!,,  i/;;:;;;;,;;  ;-'■•  v  i"-..^  .■,,•„,  ,.m., 

'  I   fo  bo  Well  ...TDciit,.,?   f,.,.  ,            "          l'"--""''!  '""I.' ".■■„„,. 
.'"?'«"<!  and  rr,.I„na  „.„,,. '„     T  ^^  ';'"^  ll'^'!! T 


.'  "Ill  »iiri 

''■'    »nt  111    dm  ""'In 
■II,,  y     1-,  '""niililiVM 


"■'!■  f  iniid", 


'I'lmi-, 


■;'•;   '^ '•;--.„  ,..,J:t ::;;;-' ' 

'onn-cilcf  origin.    Z^T"-' ^r""'  "'-«  '-  I- 

'" ;  /» *»«/.  a,„t,,  L'7  w.  li.  yj;,     '  ^""■'■'"■'■-  -  !'■  1'. 

■1""',  or  at  tlio  fiino  nf  1  ■  ,  """  "'  "'alvi.ijf  the  ''"'"'" 

"T'T^l  by  ,1,0  la,,,  tor  the  tin    T  '"'     '"^  *"  "'"  f"™- 

o     '"  "">ro  ttii- Bunie  IS  maile. 
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Change  o( 
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to  invalidato 
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Bntiah 
subjects. 


"Personal 
estate  " 
includes 
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Effect  of 
sect.  3. 


Only  one  law 
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without 
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law. 


BY  WHAT  LOCAL  LAW  WILLS  ARE  RKUULUED. 

3.  No  will  or  other  testamentary  instrument  shall  be  held  to 
bo  revoked  or  to  have  become  invalid,  nor  shall  the  oonstraotion 
thereof  bo  altered,  by  reason  of  any  subsequent  change  of 
domicile  of  the  person  making  the  same. 

Sects.  1  and  ■-'  ajiiily  to  British  subjects  only,  and  neither  this 
Act  nor  sect.  2  of  the  Natviralization  Act,  1870  (03  Vict.  c.  14), 
enables  nn  alien  to  make  a  will  in  Kiif,'Ush  form,  whether  his 
domicile  at  the  date  of  the  will  and  donlh  i.s  foreign  or  English. 
In  boiiii  Von  Itiml;  6  P.  D.  211  ;  S.  €.,  Bhrom  v.  Fiinr, 
8  P.  D.  101  ;  0  III.  130  ;  In  boim  Ivllei;  (jl  L.  J.  P.  39  ;  ()•") 
L.  T.  rc:i. 

But  a  foreigner  who  has  obtained  letters  of  naturalization  ll^ 
a  Briiish  subject  i.s  a  British  subject  within  the  meaning  of  Wv 
Act.     Til  lioiilx  Gdllij,  1  P.  D.  4:)« 

The  words  "  rersouiil  estate  "  in  seits.  1  and  2  include  lease- 
holds. In  re  Wiihoii ;  Ciirllmi  \:  Cur/Ion,  3^  W.  11.  711 ;  //(  n 
a  rami :  HlMerllM  \.  Grmxl,  (I'jO".)  1  Ch.  •)!*4. 

Sect.  3  is  not  limited  to  wills  of  British  subjects.  In  Imul^ 
GroOK,  (1!K14)  P.  2G9. 

By  virtue  of  that  section  the  will  in  Scotch  form  of  a  iiersnii 
domiciled  in  Scotland  who  afterwards  marries  there  and  then 
acquires  an  English  domicile  is  not  revoked,  inasmuch  as 
man-iago  does  not  revoke  a  will  in  Scotland.  In  lionU  Hi  H. 
1  P.  &  D.  74. 

In  i-acertainiiifV  the  validity  of  testamentary  papers  the  Cmr: 
will  apply  the  law  of  one  country  only  at  a  time.  Thus,  wluiv 
a  codicil  well  executed  in  Italy  according  to  Italian  law  wii- 
endorsed  on  an  unesecntod  will,  but  acconllng  to  Italian  law 
the  codicil  could  not  stand  alone  and  could  nfit  confirm  the  will 
it  was  held  that  Italian  law  could  not  bo  applied,  so  as  I  - 
uphold  the  codicil,  and  English  law,  so  as  to  confirm  or  repulilisli 
the  will,  but  that  neither  coidd  be  proved,  rerlull  \.  llll-l'  /  /',/ 
1  P.  &  D.  073. 

AVlien  there  is  no  testamentary  law  in  f')rc.o  in  the   pla"' 
where  tl  e  vnll  is  made,  a  will  simply  signed  but  not  attrslrJ  | 
would  probably  be  good.     Slokes  v.  Stokcx,  78  L.  T.  -'lO  (C  >i 
Free  State). 

The   validity   of  wills  of  personal  property,   except  lu 


Amtn,tl,n-  v.  C/,„l„,a-    ■>  Sim  <■  '  ''"*'  "^  ""'  J™"'.   " 

^^'  ^/'%  /•„•.„,./,  V.  iJ/i":r,  .:;/"'■'■"'  ^  curt.  -1.35; 

ll'o  a(I,„i„is,„itiou  of  tlu,  n.^      , 
■It   <lio   t.nio   of  his  dc         „.  1         s  "'  '""  Jomifile  ".■"' "Mtmc. 

<"«  wi,,  .„,  i„„„,,;\^ ;2  ;; '"  *:f ""^  '"'>'™*-  "'-  °""""''- 
f-y.<'App.c.l,:;o^,.;^-^.;^°^;^'%v.o„.. 

""■""""'''  V.  SmrM/,  27  Ch    7)  Vy,  '   V  ''''  ""■"""'I"; 

/"'«/'«  V.  Zr,//,r,  (|!,0(|)  1  Ch    l^.^  ''  ^  ■  *'■ '  J"  '■<■  Price; 

«^"-:r:r :/:----;-..  ease  of. 

«  foreign  instrument,  such  as  a  «  7^"  ■  "f''°'"""'=»'  iu 
"■>  nppointment  hy  Uul  1"  "f  "'"■  ^"  """  -«« 
■l-rrointor™./h„ioif:  n^f  T1  ''"^'  "■""^" 
liWl)  1  Ch.  .->47.  •'      •    ^"''•"'"-  •>•■  -'/"««fr,- 

In  matters  of  procedure    sucl,  „„ 

J-ies^  the  vZ   ,M.::  ^' ^J^Z  '\T'''''  ^'■"^■-- 
A'/te,  .'iSL.  T.  ai.O.  *«   pnutice.      IliimilUm   y, 

'  —J  -  a  foreign   country  can    ,,,kc   etfect  in  ^^ 


■^•t^ 


£m!)'i» 


M 


chap. 1. 


Kir«t  tf 

BettletDPIit 
(rdlifi'iriiitr 
toHtamt-utuiy 


lUiiiiiiiltd  i 


IIY  WHAT  LOCAL  LAW  WILLS  AKK  KEUULATED. 

Eiiftluiiil    trci'    from    tostiimentary    restrictions    impostil    by 
forri<i'ii  law. 

Wlioiv,  upon  till'  mnrriago  of  an  English  ■womnn  witli  a 
foivign.T,  a  settlemimt  is  executed  in  English  form  of  property 
helonging  to  the  lady  invested  in  England  in  the  names  of 
Knglish  triiitees,  the  inference  is  that  the  settlement  was 
intended  to  he  govenied  by  English  law.  V'lii  Gmlliii  v. 
Dlijl,!/.  31  B.  SOI;  In  ir  ISiiiihn :  Jlri/iicMs  v.  i:.'///*,  (l!)".') 
2  Ch.  ^333;  see  In  re  Fihyem/il :   fiiiriimii  v.  Fit:^imM,  (lUOl) 

I  Ch.  u73. 

If  then  the  .settlement  confers  a  general  or  special  power 
ot  appointment  by  will  on  the  married  woman,  or  the  effect  of 
it  is  that  the  property  is  to  be  held  for  her  separate  use,  she 
can  dis[io!;e  of  it  by  will  free  from  the  restrictions  which  the 
law  of  her  domicile  imposes  on  the  right  of  testamentary 
disposition,  lu  ir  Jlmr'iw/n :  Urnmiulu  v.  StiirM/,  ','7  (.'h.  I). 
:.'S1;  Four//  V.  Hordn,,,  (1I)(K))  1  Ch.  W'.';  /-/  re  Miijr,!: 
Tir.iilk  V.  .Viiiiiii/rr,  (l!"'l  i  1  Ch.  ")17  ;  see,  too,  Ju//i/  v.  Sr/iri/u, 

I I  io,^,) -i  Ch.  117. 

"WlaT''  a  Frenchman  m.arries  without  a  settlement,  so  that 
th»  hrx  of  community  of  jfoods  applies,  tl«'  effect  is  the  sanii 
a.i  i(  hf  liad  exemted  ^'  Bwniage  8ettl-ni.rit  in  aecordan. r 
witli  tlKiir  law,  and  if  iif-  dies  domiciled  in  Kii.jlond  he  eanunt 
di>-p  i.se  of  (<*«  f*rsonal  projjerty  in  such  a  »»y  as  to  interfci. 
with  the  rigl<«<  'A  tlie  wif-  under  the  law  of  eonnuunity  i.l 
-oo-fs.  /„  rr  Ih  ,Vc////>;  J><  M«<jh  T.  I'lirUcr,  (ItWi)  A.  C.  ^i  : 
wluuv  h-xhli.j  V.  //'»/,  t  I'ut.  '•'"),  lit  explained. 


CHAPTEU  II. 


I)05I1C1L1:. 

Tim  .i„osli„„  „f  a.mkilo  is  iiulcpoudent  of  naturalizatiou 
"H'l  nllogi„n,.e.  i:/,,,,  v.  r,o,,/,  L.  I{.  1  H.  ],.  «,.  Ml  . 
ll,Ma„c  V.  F,I^M,  ,S  E,i.  e.-il ;  ll„,„,i  V.  /;,„„,/,  j,,  j-  .„,,, ! 
^«'.7/««  V.  l)ou.jh,.,  Vi  Em.  U17.  Tho  follow!,,^,  case.  .,„  tins' 
point  aro  overruled— J/«„-/«««,.  v.  y.«,/,   III  JI    J,  ■;;.,.  /„^., 

07*™as  -i  II.  &  c.  !iso;  A..<!.  V.  r„„„/,.,  ,^.  ,n,;i^.„,,^ 

■'  a.  iV:  C.  :i,|;  ,/(,y,y,  V.  //'oo,/,  .11  ]!.  ss;  i:[  \{  j.  j,,! . 
ilult,m  V.  Miillm,  1  IJob.  (!?.  ' 

A  ,lilli,ully  arises  when  a  Britisli  subject  i,  by  „„  Kno-li,), 
( onrt  i.MiuJ  to  bo  domieiled  in  a  forcijm  country,  and  tbi"law 
^.1  that  ..onntry  recognises  only  nationality  and  not  don.icile. 
In  su,I,  a  ,„^..  it  has  been  bold  that  the  law  o.  ihe  decea-ed 
l-'rM,ir«  doini.ile  uf  origin  aHilies.  /„  ,r  J„lui.<,„  J;.  I„,  h  v 
A.-a.,  (V.im)  1  Ch.  801. 

According  to  Kuftli..!,  kw  every  person  has  a  d.miicile  If  , 
|lomicile  of  eboioo  has  not  been  acv|uired,  tiie  law  attributes  to 
li.ni  a  domicile,  which  is  called  bis  domicile  of  origin. 

The  l„,tter  opinion  appears  )„  be  that  dorait-ilo  of  origin 
".cans  the  domicile  at  birth  and  not  tho  Inst  domicile  impo.sed 
".V  the  choice  ,.f  a  father  or  other  person  luning  antboritv  to 
.liange  the  domicile  of  an  infant  by  changing  his  o«n-"see 
I  Ml  V.  r,l„y,  L.  i;.  1  H.  \..  .Sc.  441 ;  Westlake's  Pri,ate'  Int 
I.aw,p.31l',§a0i;  Iinr  C,;n,j„i,l, ;  C,w.,,M,  y.  ]lr,rifi  ds'io, 
3(h.  180.  ■ 

The  domioile  of  origin  of  a  legitimate  child  is  that  of  it 
iall.er;  of  an  illegitimate  child  that  of  its  mother.  UMomI,  v 
;"'t"'""'  I*"''-  *?''■_*'''''  ^'•''""■''  "■  ^""'■O'  '  CI.  &  ¥.  H4-> 

■t-  infrci,,  \i  Jul'.  z>.  h    i'ji 


fthftp.  11. 

Domioilo 
indcppmloiit 
uf  ullcgimice. 


Dninicilo  in 
»  (Country 
tfiJit  doos  not 

FfCOJfui.sO 

iloiiiieile, 

E.'uv<.i. 


orijjriii. 


■  hildmi. 


I 

CO 


Chap. II. 


Domicile  <: 
luntitio. 


Domicile  u 

marrii^l 

womiiti. 


Militarj- 
service. 


After  the  ilcntli  of  their  father,  the  mother,  so  long  as  sho 
remaiua  a  widow,  has  power  to  change  the  domicile  of  her  infant 
ihililren.  They  do  not  necessarily  acquire  her  domicile. 
I'litiiirirr  v.  Wl'jhliiinii,  3  Mcr.  1)7  ;  see  Johmton  v.  Benllii',  10 
CI.  &  F.  fj,  tiii ;   III  rr  ll,„mm,iil,  (CO:!)  3  Ch.  490. 

Tlin  power  of  the  mother  to  change  the  domicile  of  her  infant 
children  apparently  continues  after  her  remarriage.  See  In  ir 
Jlfinimoiil,  mijmi :  Lain    ■  v.   Jliroii,  112  V.  S.  licp.  4.J;J  ;  114 

^^  s.  Rop.  218 

It  is  douhtful  whether  a  giiunliiin  can  change  nn  infant's 
<lomicile.  Ihiy/u^  v.  Ihiig/im,  12  Eq.  (IIT,  fi-'-") ;  Liniiiir  v. 
Jlirnii,  niijim. 

Tlic  dnniiiilo  of  a  |ifi-.in  who  is  u  lun.itio  wlien  he  n":ui;  ' 
majority,  and  .'sn  remains  up  to  thr  time  of  h-  death,  clinnges 
with  that  ..f  his  father  i„  the  comj  of  a  legitimate  child,  and 
with  that  of  liis  mother  in  tlie  case  of  an  illegitimate  child,  when 
there  is  no  eommittec  of  the  person.  tlliarpe  v.  Cr'/iiii,  1 
P.  &P.  (ill. 

Tuc  domieiie  ,,1  a  mariie.l  woman  at  any  given  time  is  the 
domicile  of  her  husband  at  tliat  time.  Wiinrmler  v.  li'iinrnili  i; 
2  n.  &  V.  48H;  DrMiiiimi  v.  .Vimlo'inll,  7  CT.  &  V.  HIT: 
W/iilimiih  V.  Whlteoiii' .  2  Curt.  .'i"il ;  JMjMiii  v.  JlnNm,  7  II.  L. 
;i!IO;  lle/t \.  Kriiiinl;/,  ij-U.  1  11.  I ,.  Sc. 'iOr ;  llunrij  \\  I'ltriw. 
S  Apii.  C.  4:.!. 

The  fact  that  the  marriage  is  voidable  makes  no  ditfercn'i'. 
T«i-iiir  V.  mim/mm,  13  V.  D.  37. 

A  married  woman  living  apart  from  her  Imsband  under  an 
agreement  for  a  reparation  has  no  power  to  change  hor  domieil.' 
bv  her  own  act.  Jfaiirndcr  v.  Warn n^li'i-^  -t  ('1.  <k  V .  4H.*<  ;  // 
rr  Ihlli/'x  firtllrmrilt,  2-5  B.  400. 

Alter  a  decree  for  a  divorce  the  wife  can  .select  her  wii 
domicile.      WiUimii'^  v.  Dormer^  2  Koh.  ooO. 

Jt  would  scorn  that  tlie  same  rule  should  apply  after  a  judi'  iai 
sepiiration.  Sec  Ih/ii/iiii  v.  liobiim,  7  11.  L.,  pp.  41ti,  42";  ;'.. 
Smiirv.  Lr  f-^iiciir,  1  1".  1).  139;  2  P.  D.  7!». 

Persons  entering  the  military  scr\ii'e  of  any  state  acqnir-  t!i' 
domicile  of  ,t  state.  Premifiit  of  Uiiitn/  .•^lutm  v.  Driimiii-i"i 
12  AV.  11.  :<il  ;  33  B.  449. 


UOMICILE  OF  (.HOKE. 

I-  J.  p.  ;i4;  I  ,s>v  &  T  -I  .:  '■'  ""  '■•  ''''■'''■'""'  -a 
•V/A/,r//,  l;)  (J  „  T.'  ,,„  •  ;'/  ;,  '""''■  <^">>nh,i,lwm :  [„  ,,. 
■10  Ch.  D.  1  (;.-,,  M,in,,,,l,i:  /v,y„,  ^.  j/,„.,.„^/^^_ 

Entry  ii,t„  (]„,  scrvico  of    l,„  i,'    i  t    ,• 


Tl,..  .■„„r,  ,1  '       "■'"■  "■  '^"■"■'■"'  ••'  Curt,  -l.-i.-, 

.*i;'™:t;:;,:?t;,~i;r' "■; ■'•'--...^'- 

-" *v.w"::,:rTr-^:::"- ■'■^^■■-^^^ 

■'^"'« '.v.jA„.„ .'  ;Vii^^:'';•'^'"^'^"""- 
!'"•'  "'"•■"•"■.m^t  of  a  domioil.  „f  .,^„  ],  ."^ V   '''• 
:md  must  1,0  prov,.d  bv  .»t;.f  .-  *^  "'""  """"^r 

//^    .,  '""'"  "y  satisfactory-  ►videnop       I/..../ 

^•'-"S,::t:ii-7',,X--- 

I'.ver\-  prMsumntii.ti  iw  t.,  v.  ,  'l"miciic. 

- '^..'-".^:^ :  i::^;  :*  rr  :;r"^'''- '^- ^-- 
"-o„.,„„d  habit;  ;;';::,::;,:t'ffr^^ »' «'%'™ 
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UOMICILE. 


Ch«p.  II. 


Truilin^ 
HettlcmcstH. 


Diwibiiity 
to  ii'<]uiro 
<l<)niii:ilo  of 


Ainlijisntidur 
"<■  l"'"'- 


'iini]iii][«)ry 
L'si'U'lu-e. 


Ri'ukleuco 
fur  *nko  of 

l.riiltll. 


.V«//«».  V.  Mii!t,m,  1  Bob.  U7  ;  In  re  Tootars  Tnah, '-':!  Ch.  D. 
■j:j-'. 

Kpsiilenco  in  a  toiuign  Btato  as  a  iirivilcged  member  of  nn 
cxtm-torritoriul  coramHiiity  destroys  n  domicilo  of  choice  acquind 
olsinvhi-iv,  but  dues  not  ernite  u  new  ilomicilc  ;  and  persons 
resiilin},'  iii  micli  communities  retain  or  resume,  as  the  case  miiy 
be,  tlieir  domicile  of  origin.  In  re  T<joIii/'k  Triinh,  2;i  Ch.  D. 
r,:yi  ;  AI«l-iil-Mr«^l/i  v.  I'.(rr(i,  Vi  Ajip.  C.  431, 1'.  C. 

A  person  may  by  tlio  iluties  of  liis  position,  or  by  bis  profes- 
sion, be  disipiiililied  from  acquiring  u  domicilo  of  choice. 

Tims  it  seems  that  an  oftieiT  liolding  a  commission  from  tlie 
Crown  cannot  ac(piire  a  new  doiniiile  unless  ho  is  on  Ijalf-iiay. 
Crrii'/ii  \.  Iririii,  '■>  Curt.  l:i") ;  llii'i'jxuii  V.  I>r  Heiiiirlirr,  li  Moo. 
1',  C.  •-'.•<.•) ;  fwkrrll  V.  Cuibvli,  -i'l  L.  J.  Ch.  7-iO  ;  U,  Minu.jhl: 

I'.l.r/,,,,  V.  Jl.lrr.i:l/,l,  ■■■>'>  I'll.  II.  Itio  i    .s.^e  r/'r  [„l,!,l.r,h/r  I'lnwj,, 

111  App.  ('.  IW.'. 

But  tliere  is  nntliin^.'  in  tlio  position  of  an  ambassador  or  peer 
of  tlio  realm  to  prevent  tlie  acquisition  of  a  domicile  of  choice. 
Ilnilh  V.  iV/-w/H,  11  1!.  441;  A.-(l.  v.  Kiiit,  1  H.  &  C.  Vi; 
ll,i,H.//oi,  V.  Diillm,  1  Ch.  D.  -i')'. 

A  doinieile  of  choice  can  only  be  acquired  by  choice  ;  therefore 
a  .  onipulsory  residence  abroad  as  a  refugee,  or  to  avoid  creditors, 
will  ncjt  ell'cct  a  changed  of  domicile,  unless  IcjUowcd  by  voluntary 
adoption  of  tlic>  new  domicile.  Dr  lhiiii,r,il  v.  !><■  Jluiiurni/,  1 
Curt,  ^^li4;  /'///  v.  Pi/I,  Vi  W.  11.  h)S9;  In  iv  Dn/nj)  Ninul, 
I-y  j«irlr  C'/o.M,  7  Morrell,  'US  ;  6ec>  In  rr  Jlarliii :  Li'i"'lc/<iii  v. 
Lon^nhiii,  Ca  L.  J.  1'.  74. 

Similarly  residence  abroad  in  the  performance  nf  a  public 
duty,  such  as  thiit  of  judge,  military  oiricer,  or  consul,  does  net 
in  itself  confer  a  foreign  domicile.  .1.-6'.  v.  ii'o.rc,  1  II.  •";  I  . 
;;l  ;  A.-(t.  V.  Niqiirr,  (i  Kx.  217  ;  fHiarpr  v.  Criipiii,  1  V.  &  P. 
liU. 

A  person  compelled  to  go  abroad  for  the  sake  of  his  healtli 
would  |irobably  not  acquire  a  foreign  domicilo.  See  Jului^l»i: 
V.  ISnitll,;  10  CI.  &  F.  i-i.  ViX  ;  Wiiiiim  v.  AMI.,  (li»04)  A.  C 
•JM7. 

But  where  a  foreign  country  ia  seleirtcd  as  a  residence  in  llio 
hope  or  opinion  that  it  may  be  better  suited  to  the  health  or 


i'KKMANK.M-  Htsluuxf,,:, 


'■''  '""y  ''u  in.''iiiiruil.       Ifi,sli„.  V, 


Cli«p.  II, 


constidition,  n  Jtjniiaik.  of  ili 

imntn,  l„li,„v,.,i  i,y  „,.n,„l  r,.si,K.iK'..     Wl„„..i     ■.  "'i'"t"n.v 

ii„ni  c,t  ri »i,l(.n(..u  18  iniiiii.ti.rinl.  intoitiou. 

V.  /Avr,y/,  (I,s(,,,  .,  fl,.  i,s„  '  ^ ""•■'""''  ■■  ('■'"!"'-'' 

^wS=r,s:;;,::::-::r-'-^^^    « 

'-- ^zzZzTc:::^t'''''''""'^- 

Whan'  a  juTsoa  has  in  fact  taken  „n  .,  , 
i"  »  cnuntiy,  that  couutrv  will  T  ■'.''."■"•■'"'""  ■■'^«J™oo  i„„.,„i„„  ,„ 

^"  i...ontii  to  «>tr  m:  i  r:^:;:  :;;'"*«'^''--^;"«  - 

•  I'r.  CIO  ;  L,  ,;.  st„..,  3  U   &  X  lo^'n       :  ''■  ""''"-'"''• 

•11  ,  '■*'•       ™l-'.    too,    S/llll/,1,    ,•      7) 

-il^'s.  •■ir.'i,  -i«,/,.,.,<,„  V. /.,„„,,,//,,  9  iioo  P  cii-   /"'■'• 

^VUoiv   a   person   has   two   resilience.,  th.    plae.!'  where  he  T„„ 

''■■■"itluicf.s. 
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DOMICILE. 


Chap.  It. 


I!(vi.iil<>f 

>1 irllc  of 

ori(;iii. 


Dimiuno  At 
1801. 


nsiinlly  rohiilcB  witli  lii«  wito  nnil  family  will  bo  considorcJ  liis 
liliiii'  of  (loniiiilc.  Fiii-lm  V.  I'urliiK,  Kay,  Ml  ;  Ailrlmon  v. 
Dij-iiii,  10  V,i\.  'iHII ;  Vliill  V.  A.-O.  nf  Nr,i'  .Sonl/i  Wain,  ■\  App. 
C.  :):ir)  ;    l)'KI<lM;lm/ni  V.  If  f.MinKMni,  l.'l  P.  I).  1-i'.'. 

WluTo  a  tloini'ili'  of  clioifc  i.-*  altandoncd,  tlio  duniioilo  of 
origin  is  rovivi'd  until  a  fri-sh  doniicih-  of  clioico  is  acquired. 
'/■/„■  Imliiui  Chief,  :i  C.  liob.  Ad.  1',':  In  hoim  Wniiehi,  :) 
Sw.  &  T.  1(1;  Vihiii  V.  rv»//,  L.  It.  1  11.  L.  So.  441  ;  King  v. 
Fnj-in//,  ■■)  Ch.  I>.  ".IH;  /,(  IT  Miimlt;  Chd'mn,  V.  Winnfivlil, 
■■W  Ch.  1).  4(»0;  ovorrulin;,'  Mi<iiiur  v.  Doirt'im,  r>  Mad.  :K!),  lU."), 
Si)  far  as  iucoiisistent. 

]i,v  tho  Domicilo  Ait,  l.><(il  i,J4  &  2")  Vict.  c.  121),  where  u 
i'<'ii\  !  ;ion  has  heeu  entered  into  with  a  foreij^n  state  willing  to 
adopt  the  provisions  of  the  Aet,  nn  order  in  (\inneil  may  direct 
that  no  British  snbje.t  resident  in  such  state  shall  acquire  a 
domicile  then)  nule.ss  he  shall  have  been  resident  there  for  a 
year,  and  shall  have  made  n  declaration  of  his  intention  to 
liecnme  domiciled  there;  ami  the  subjects  of  tho  foreign  stale 
are  to  acquire  a  British  domicile  only  after  the  same  formalities 
have  been  gone  through. 

This  power  has  not  been  exercised. 
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<!HAPTKI{  III. 

INSTRUMENTS. 

"■hero  tl,..  don„r.,vtui,»  f„ll  ,„„,',     ',      '  '  ""  ''"'""• «  J^'h.  •'■"•■  ' 

/w,/, ., ir. ,.,,  .vf. ■';:;■  ;''''■''"•! •'"■■•■'''; .v-/.»v<v. 

.,1,;,  -''"•*''•  «''''"'"■'■''.'/ v./w«,,i!.or,,^lr. 

I"  tlio  SMnio  wa.v  a  Joed  not  iiil,.i„l ,  i  .    ■ 

4  AT    *   Or    (11-.     r      ,       ,    '  ^    "'■  *0"-  ^■J.i;JJi//oi,  V.  Coiiwu 

A    Volunt-  •^■     (...rfi,.. L      .1  , 

lifo  info-,  yf   ; 

mentar.v.      '/ 
■i.-CI.  V.   ,/„, 

Ili.riiiilni,    \i] 
Itroiiif  V,  Adr 


_  ^"t,<.,,ont,  though  rosorving  to  ,ho  .,,n 

r      iwwfi  of  ivvooiition,  is  u„t  (,„,,,    "tilcmj. 
",'■   "I   V.  Tjiii:r,ii'   :<    \r     1'.    T^    "sm- 


I: 


^      1  ilntij 


„  ,,  '"  urn  roslii. 

'"• -^  «•  *  K.  ^i-'.     Tho.„.so„f 

■Vr./,fc„  V,  ,sy,M/«,,   1  Ii„,,    ^^j. 

^/'.y«  V.  Jio/„.,  u,  B.  o«i.'  '       ""'"■  ■  ■  "'"'■"'""■  ' '  J"-  "»!*- ;' 
Wmilarl.v,  an  insfr.n,,.,..  ,,„„i„„  .•  ,,  ,_       .. 

«..ythi„g  in  tho  ,'at„,..  of  0,     it         "''"'""-^  -f  "  -™'-.3 
will.     J„  ,,„„i.  ItMn..,,,   XV  r  •  ""'"""  "'''°  ^'f''^'  «»  « 


■■t«wifr,-*«(r* 


n 


(  ll,\HA(TF.RI«TICS  Of  ITSTAJIKN  TAllY  INHTRrMKN  I'M. 


Chtp.  III. 


^\  lilt  may 
tiik''  I'HVct  an 
a  Kill 


Ill'-trilllirllt 

mii-t  n  fer 
to  lUiith. 


Ta  iilcnce  of 

tt'Htiiiiiriitiiry 

intcntioii. 


I'll  llio  ntlior  Imnil,  if  n  ihn]  in  in  pnrl  il.'iirly  tcstnmortnrj'. 
sticli  part  miiy  ti'lc  fffcct  (is  ii  will,  tlimipli  otlicr  parts  aro 
iirif  tontiimi'iitiiry.  Doe  il.  fVim  v.  ('iw»,  8  (I.  H.  Tit;  »oo 
rnm^ki'V.  M,.„l,;  I  Vi.B.  l-.T,  Hi'lt,  ^';  /%«»(//  V.  Thimny. 
■i  T,..i-.  .•!. 

Any  iii>truiiioiit  c\f>i-ut('(l  in  tho  mnniior  riTjuirPil  l>y  the 
^Vills  Aot  itmy  t'llio  (-(rert  ns  n  will,  pr''i\  iili-il  tlio  iiifentinii 
V,  1  tliiit  it  liuiilil  iiiit  rippn;',.  nil  nftin-  the  ilonth  i,f  tho 
(li  iiior. 

Thus,  tho  fiilliiwiu).'  iiislnimdits,  liciii^'  |irn[iorIy  cxrniti'il, 
hftvo  l)con  iil!f>\v('il  to  t:iko  cIl'.Tt  iis  t<'istaiiinnt;in  iliMposi- 
tion.^ : — 

Orders  on  n  saviii^^s  hank,  nuil  im  ii  biiiikor.  In  hoiii 
Mml.ii.  I  Sw.  &  T.  5 li  ;  ./■«//i ■«  v.  Xiclnii,  ■>  l{,)b.  2MH. 

A  chi'iiuo  to  tnko  olToct  ftttor  deni'i,  BitrHiohmrn-  v.  Jfcn/';/. 
:i  rhiUim.  :iir. 

A  httov.  J>ani!/  V.  /•//•/<.«,  -i  rhiUini.  r,7r,-  Ji,  l,„„„  J/ii„,/;/. 
■JSw.  >«iT.  II';  II  W.  K.  171. 

A  pajipr  coiitniiiing  wij-hi'S  ami  a  (lyinp  rofjiic^t.  In  I'Of- 
Lnirril,  :>  N.  ot  ('.  lilll ;   /;)  ImiU  M'n„l,i,  -J  Sw.  &  T.  llll. 

A  ili'Pil  of  gift  ti)  tiiki'  (■[foot  nt  ilcath.  llahryilifim  \.  Viiii-ml. 
•J  Vi-s.  J.  -'Ut ;  4  D.  (".  ( '.  :i".5  ;  Tim,;,!,!  v.  n.„nl,l,  I  ]'hillii„ 
1;  Shirijnhl  V.  .Sl,ny,n,  cit.  //-.  10;  ///  /«<«/»  .Voiihjmiiny.  ."i 
N.  of  (;.  !);i;  ///  /«.«-«  .lAoiv/.(„.  1  1".  &  1).  !.'M;  /•'„/.//«;/  v. 
ll'iMmir,  '27  W.  K.  4tl-,>. 

An  instrument  to  tako  fiffct  two  years  "after  ray  wife'> 
{lentil  if   fho  survives  me."     In    f>onU   Ni'wm*^   7   Jur.  N.   S, 

(;s«. 

A  neniin.illoii  ]ia]ier  uniler  the  Tnilusbji||| 
Siieieties  Act,  lSII:i  (.",1;  &  -,7  Viet.  e.  ^^^ 
(ijierativo  nmler  the  Act.     ///  hini'n  Il't.rfrr^  (l^tj 

''iVhero  there  is  nothing  to  .'<hnw  that  on 
reference  to  the  death  of  the  person  o.\peuting  it,  it  canii't 
have  cllcet  as  a  -n-ill.  (l/i/iiii  v.  Onhinlir,  'i  Hog.  128  j  K'i"i' 
J'roi/iiry.  Diiiin-i, '.i  Hag. 'J IK;  tihhiiihr  \.  rrmlurlun,  i  lln^. 
;S'jO  ;  Mni-Jorlhnnhs  v.  Ilonndt'u,  I)ru.  II. 

But  evidence  is  admissible  to  show  that  a  deed  or  olliw 
instrument  of  gift,  whioh  on  the  face  of  it  is  not  testamentan, 


j^d  Proviileii? 
H,  though  ni ' 
ill'-  1-'. 

instrument   !ri-> 


•.vm.;cT.OK,      .■,..,.,T,O.V,,,w„,.. 


*»»  not    int,.ii,i„,i    , 

"-■r..-.».',:L:./:i:,f,^,;7.;/-'~.;;i.;:;: 
;.f~™?,;:5:t.*«';^ 

">  l-o  "Will.     A,,/,,,//,  V    a',,  '""""'■'■  ""»  -'"'   inf..,.,l,.,l 

.  ^'' "■''"■'"on.,  ox,,ro,«„„  ,,,;,;'■  . 

>i.urt.  ,,s,.  '«.„//y   V.    ;/7///„„„ 

-'  Monro,  ]..  a  lay.  /,„,,,,■,,      ',';."  -•■   ^"•"'■.  I  Cnt.  .■.„;,. 
'Vills  nro  offi.n  „.„         ,  '  ' '  1  ■  1'.  Iiy.i, 

"'".  ^  s..  .,T. ,,  .       ;. '  0.  s..„.  ,,„;  ,„ , ,, 

'">■''■';  2  v.  &  D.  ...  j„  «,„.,;,•/'"'""-•  '''■  -iir;  /„  /„,„, 

/,  "A  J.J.)  J  /„  ,„„„.,  ^^^^  '        1.1,   /„„,/„,,/  V. 

,"■"'■<■  other  hand,  if  thowl; 

"■•'to  the  will,  thowill  i,  not  on      .        ,"'■"'  "'"  '-""f™-  (" 
'■■""--■•-.-e,..r.,.ro.  „.,.,,,_; 
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IG  CIIAUACTEUISTICS  OF  TKSTAMENTAUY  INSTRUMENTS. 

property  and  other  ciroumstoncos  tUat  a  ^vill  expressed  to  bo 
conditional  was  int..ndod  to  take  effect  without  regard  to  the 
condition.  1.  lonis  Jl.oli.,,  1  1'.  &  D.  380,  /«  ion.  S,rnl> 
(1897)  P.  28,  where  the  cases  are  discussed ;  llnllon'  "■  J''".'"'"' 
ib  30  ;    Towmeml  v.  Moon;  (1905)  V.  00. 

Probate  may  be  Rrnnted  of  a  conditional  codicd,  as  it  may 
have  the   effect    of    republishing  the    will.      I»   boms   Sihri, 

•i  Sw.  &  T.  315. 

It  would  seem  that  a  testator  cannot  leave  it  to  another  person 
to  decide  whether  an  instrument  shall  take  effect  as  a  will 
or  not  The  testator  himself  would  be  without  t  stamentary 
intention.  But  probably  a  testamentary  instrument  may  be 
made  conditional  on  the  assent  ot  a  third  person. 

Where  a  testator  in  a  codicil  gave  his  wife  the  option  ol 
adding  the  codicil  to  his  will  or  not,  and  she  did  not  wish  it 
proved,  it  was  held  that  the  codicil  ought  not  to  be  proved.  I 
does  not  follow  that  it  could  have  been  proved  it  she  ha.l 
wished  it.     In  bonis  John  Hmilh,  1  P-  &  U-  71«. 

^  will  is  in  all  cases  revocable,  even  though  the  testator  may 
declare  it  to  be  irrevocable.     Vin,jor\  Cmc,  8  Rep.  8-.'a. 

Persons  may  make  joint  wills,  which  are,  however,  revocable 
at  any  time  by  either  of  them  or  by  the  survivor.  IM.on  v. 
LlaM.n-n,  1  Add.  274;  In  honh  Slrm;j,  Dea.  &  h  b;  L, 
l,on!s  Lo,rgmr,2  Sw.  &  T.  453  ;  In  bonh  FUMm;  11  L.  1. 

^' A  tint  will  may  be  made  to  take  effect  alter  the  death  of 
hoth  testators;  and  it  the  joint  will  is  not  a  disposition  by 
each  testator  of  his  own  property,  but  a  disposition  of  joint 
pi-oncrtv  after  the  death  of  the  survivor,  the  will  eann.t 
he  proTCd  till  the  death   of   the   survivor.     In    i«-»<   A.»„.. 

1  Sw.  &  T.  144.  . 

Inordinary  eases  a  joint  will  is  looked  upon  as  the  will  of 
eac.  testator,  and  may  be  proved  on  the  death  of  one.  In  o„. 
Strncry,  1  Jur.  N.  S.  1197;  Dea.  &  S.  0;  In  hnm  JI,.bl!«. 
I.  II.  4  Eq.  62,  where  In  boms  Rninc  is  disapproved  ;  sec  ■ 
/«m-8  P«:=;  S/».'/«, -7  L.  T.  375. 
Mutualwills.  It  seems  that  two  persons  may  agree  to  make  mutaal  wil  . 
which  remain  revocable  during  the  joint  lives  by  either  witl. 


Will 
revocable. 

Joint  wills. 


W^ 


JOINT  AND  MUTUAL  WILLS. 

such  notice  to  tlie  otlicr  a.  ,n,.y  onablo  liim  to  alt.r  his  will  ,,Ui 
but  l,.oomo  iiTLHooallc.  ■.itWr  th^  iloalh  of  0,1.-  „f  (l„.,ii  it  i|,J 
survivor  takes  ajvantago  of  tl.o  provisions  n„„Ic  In-  the  other 
Di'/oi"-  y.  Pvm,-«,  1  Uick.  41!);  L'  Harg.  Jur.  "Ar-^  ■'?■'• 
2  Ilarg.  J„r.  Ex.  101 ;  see  a  Ves.  41ti ;  LonI  Walpoh^.  Lord 
OrM,  3  Yes.  403;  Dmitri:  v.  J/„,/,r/,  L  R.  4  I'  C  2;JU  • 
Biasy.  1),.  Lim-a,  5  App.  C.  12:i,  P.  C. ;    Sto,,,-  v.  //„,/■/„,' 


17 


Chap.  III. 


I 


i 


18 


Chap.  IV. 

O  fill' ml 
capacity. 


rtolus!o:is. 


•  M 


"Will  of  pprsnn 
wtio  liiia  been 
or  is  iiisauc. 


CHAPTER  IV. 

TESTAMENTARY  CAPACITY. 

A  TFSTU..U  must,  nt  tl,o  time  of  raiiking  Irs  will,  have  nn 
u„.ler.ta,Klins  of  tho  nature  of  the  Lusine.s  in  wlueh  he  .s 
enn-ace,!,  a  roeoll.otion  of  tho  prororty  he  moans  to  dispose  ot, 
of 'tl  °  poi-soRs  ^vho  have  a  claim  to  bo  tho  ohjeets  of  his  bounty, 
an.l  the  manner  in  which  it  is  to  be  distiibute,!.  Ilanrood  .. 
]l,drr,   a   Moo.   r.   C.    ■-'.■<-'  ;   Loinjford  V.   Pimlo,!,   1   L.    1.. 

^'' The' question  of  sanity  is  a  .luestion  of  fact,  and  there  is  no 
pro^umrtion  that  a  testator  is  sane  till  the  contrary  is  sho«n, 
.S„lfr,„  V.  S,„llrr,  5  W.  11.  88(1;  3  C.  B.  N.  S.  87;  Sym<.s  v. 
Grrfi,   1  Sw.  &  T.  401 ;  Clrair  v.  Ckair,  1  P.  *  D.  6o.3. 

AVliere  a  testator  is  subject  to  delusions  with  regard  U, 
persons  who  would  b..  the  natural  objects  of  his  testamentary 
bounty,  his  will  made  while  he  is  under  the  influence  of  su,h 
delusions  is  invalid.  D.,r  v.  Clarl.;  '-i  Add.  7!);  5  lluss  l.i^!; 
ir„ri.,g  V.  r«n-«-/,  (i  Moo.  r,  C.  341 ;  Smith  v.  TM,II,  1 
1'.  &  1).  .308 ;  BouijMon  v.  Kiii<jhf,  3  P.  &  D.  64. 

Where  a  testator  is  subject  to  delusions,  which  leave  tl. 
general  power  of  understanding  unaffected  and  are  wholly 
unconnected  with  his  testamentary  dispositions,  such  delusi.ms 
do  not  affect  his  capacity  to  make  a  will.  BanU  v.  Goodfilh,, 
L  11  5  Q  B  .54!) ;  Smec  v.  Smec,  5  P.  D.  84 ;  see  Jeiihm  v. 
Muni.,  14  Ch.  D.  (174;  Mm-fill  v.  Smith,  13  P.  D.  116;  llr 

V.  r«/«;.w.  (i8no)A.c.  1. 

A  will  made  by  a  tostivtor  after  he  has  been  insane  must  be 
,hown  to  have  been  made  after  his  recovery  or  in  a  lu  -1 
interval  Groom  Y.  Thomas,  2  Hagg.  433  ;  A-O.  v.  I'arulkn, 
3  B.  C.  C.  443  ;  Ilill  v.  Wurm,,  9  Ves.  611 ;  Wanii.j  v. 
Wari«'j,  G  Moo.  P.  C.  341. 
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",  ~  Jlliu.  448  ;  J,„v^  V.  /////,  ^;  Add    01(1 

is  invalid.  1  v;ct. ...  2I,  .s. ; Hs,:;  r"™;:;  -;:-  -^  -•) 

-'>'  ,  T/iomm  V.  J-«,™,  i  D.  J.  &  s  6;i  80  ' 

Under  the  Married  Women's  Property  Act,  m^>  f.n  *    u-  ^     ■ 
^;^-  -  ';^).  s.  1   (I),  a  married  woLan  „,ay  di^^e  i,  '^-"•- 

*..te pro's;:'.  re°<:;m°' ^ ™*"'"'^ '^ -' 
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TESTAMENTABY  CAPACITY. 

The  Ant  w«s  passed  on  tlio  5tl.  I)..eomber,  1«',)3.  No  timo 
is  fixc.1  £»r  its  cunimonfonu.nt;  it  tliLTofore  takes  eili'.t  from 
the  Onto  of  its  imssing.  S.ct.  :i  is  not  in  tw.  is  hnut.a 
to  the  ^vllls  of  married  woni-n  who  die  after  the  pass.UK 
of  the  Aet;  hut  no  doubt  it  must  ha  so  hmitod.  It  is 
not  limited  to  wiils  made  after  the  passing  of  the  Act.     /..  <■<■ 

vyir:  n-,,/;,'y.M,./r.,>,(mr,)-2Ch.\u;. 

As  regards  a  woman  married  hef..ro  the  1st  January,  18 W, 
sect  r,  of  the  A.'t  of  INH'-i  mak.'s  any  proporty  her  title  to 
whieh  accrues  after  that  date  her  separate  ,'state,  and  therefore 
disposihle  hv  will.  If  the  title  whether  vested  or  contingent 
or  in  reversion  accrues  before  that  dal...  the  Act  does  not  apply. 
Ji'riil  V.  J!ii<l/M  <'h.  1).  II '2;  III  !■'■  Il'ii-'iii :  Tiiinr;/  v.  Inriin; 
(19(1?)  I  Cli.  47.). 

Wlii-iv  property  comes  to  a  married  woman  un.ler  a  bequest 
to  next  of  kin  to  bo  ascertained  at  a  certain  time,  her  title 
accrues  at  that  tima,  and  not  at  the  testator's  death.  In  r. 
P<mom;  Stuekhy  v.  rm-xoif,  45  Ch.  D.  51. 

The  Act  of  188->  did  not  enlarge  the  testamentary  capacity 
of  married  women,  escep.  in  so  far  as  it  converted  certahi 
property  into  separate  estate,  which  w.is  not   separate   estate 

before  the  Act. 

Tims  a  woman  married  bJore  the  Act  could  not  by  a  will 
made  during  the  coverture  dispose  of  property  her  title  to  which 
accrued  b.^fore  the  Act,  and  the  Act  did  not  enable  a  marr..  d 
woman  by  a  will  made  during  the  coverture  to  dispose  n[ 
property  accruing  to  her  after  the  coverture.  In  ir  Cm,,: 
MaiiifiM  V.  Miiu.fi'lih  43  Ch.  D.  12  ;  /,.  .r  Price;  StofonI  v. 
Shiffb,;!,  28  Ch.  D.  700  ;  In  rr  Tiiijhr ;  Whithy  V.  lli<jld:«, 
57  L.  J.  Ch.  m  ;  58  L.  T.  842  ;  :!(i  W.  11.  083. 

This  is  now  altered  by  the  Act  of  1893  ;  see  siipm. 

Before  the  Married  Women's  Property  Act,  1882,  a  married 
woman  had  no  power  to  make  a  will  except  in  the  following 

cases: —  , 

i.  A  married  woman,  who  was  nn  executrix,  could  make  a 
will  and  appoint  an  executor  for  the  purpose  of  continuing  the 
representation  to  the  original  testator.  Scammvll  v.  Wilhu^n. 
2  East,  552 ;  BiMt  v.  Vamhnom,  3  Hagg.  750 ;  In  bom 
Rieharih,  1  V.  &  D.  156. 
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2.  A  mnrricl  womR,,  mij>ht  l,y  „  will  ,„„,lo  in  exoroi.o  of  „     ck.p  iv 
rower  ,  „,„«  of  tl„.  l,..al  „n,l  oquilal,!,.  .stato  in  lan.ls  „,„I  of  :  wiiu^ 
personal  oxtato.     JM,n-  v.  n.,„,,.n„,  4  Tnnnt.  2!)  1  •    WIIM.-  v   '•''""• 

A  power  of  mnkiuK  "  te8tam,.ntnry  ap,K,in(ment  piven  to  a 
wnnmn  l,y  a  8ettl,.n,ent  ma.le  on  l,er  Hr.t  marriage  n.ight  bo 
ex,.«is«l  during  that  or  any  sul.seqnont  mnrriago.  ll„ni,ll  v 
-""""•  ^  ■^'o'-  S™-  1^"'«  !  JliiirUfu  V.  /(«,■,««■,  1  1>.  &  I).  147. 

I.,    tl.o    case   of   realty,  wl.ero   a    n,arri,.l    woman    Imving  Wluilur 
"PI|ointea  V  wll  un,ler  a  power  survived    l.er  hn,l,anj  and  r,;;.,.,,,. 
took  a  eonveyaneo  to  herself,  the  eonveynnec  has  been  held  to  '■"">. t»«>.o. 
exeeutc  tho  power  and  to  r,.v„ko  the  will.     /.,„,,,„,,, ,,  ;,-„//,-., 
•i  B.  C.  C,  .-Uf). 

In  the  ease  of  personalty,  however,  it  has  bee,,  held  that 
wh.Te  a  married  womnu  having  mad.,  a  will  under  a  power 
survived  her  husband  and  took  an  assignn,ent  of  the  fund 
over  whu.h  tho  power  extende.l  from  tho  trustees,  the  will  was 
nevertheless  valid.  ])h„jmll  v.  .Uhir,  1  Cox,  i--^7  ■  Cloimh  v 
(■l<"Wl'.  •■'>  M.  &  K.  2!.(i.  Th,.se  eases  are  probably  open  to  re- 
eonsideration. 

•!.  A  married  woman  eould  dispose  by  will  of  personal  estate  ».  wni„, 
en.l  ot  tlio  benefieial  interest  in  real  estate  when  settled  to  her  'Tr'" 
sepiirato  use.     Tm/hr  v.  Memk,  10  Jur.  N  S  16(i  ■  HI    J  Ch    " 
20.'!;    4  I).  J.  &  S.  MZ;  Pn,!.  v.  IMl,,  7  Ch.'  04  ;  Jf,',//  y 
Matrvhomo,  10  Jnr.  N.  S.  361 ;    5  Gilt.  C4  ;  see  Dm  v.  I),,,.   U 
Q.  13.  D.  147.  "  ' 

A  restraint  upon  anticipation  affecting  to-::,,  does  not 
prevent  a  dispo,sitio„  by  will.  He  Ou-mi ;  Gib^ofi  v  (r,v/ 
-li  L.  T.  SO.  ■  '        ^' 

Though  the  mamed  woman  had  no  separate  estate  at  the  After- 
.1  ite  of  the  will,  tl,e  will  took  effect  as  regards  after-acquired  °"'''"r 
separate  est:,to.    (%„;r„,ont  v.  8pc„c.,;  11  L.  K.  Ir.  347,  490.     S™'" 

Property  which  becomes  the  separate  estate  of  a  married 
woman  un,ler  tho  Slanied  Women's  Property  Act  is  for  this 
puri.ose  on  the  same  footing  as  her  other  separate  estate.  /„  re 
lloiccn;  James  y.  James,  (1892)  2  Ch.  291. 
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Chap.  IV. 


HiLvingB. 


Sopiinitr  U(*e 
to  ll^i^('  (in 
coiitiiigfncy. 


Tim  legal  estate  not  being  affected  by  the  separate  use  could 
not  1)0  (lisposeil  of  by  will. 

TIio  aooumulations  of  propm-ty  belonj.^Iiig  to  a  niamed 
woiimu  for  her  sopnrnte  use,  made  during  covertiu-e,  wliother 
by  luTsolf  nr  a  trustee  for  her,  aro  separate  estnto.  Mnifil  v. 
/Vr/r/,  ;j  Cli.  D.  5H7;  Jn  re  Wihoii ;  Mmfnt/i  v.  Camphvll,  'Jt; 
W.  It.  84S;  /„  hoiii'i  Thm-p,  '^  V.  T).  70. 

In  Ircliiud  it  has  been  lu-ld  that  property  fjiven  to  a  mnrrii'd 
woman  for  her  separate  use  in  the  event  of  the  insolvency  of 
lier  husbnml  could  not  bo  disposed  of  before  tlio  husband 
became  insolvent.  Mam  v.  Munniiiij,  2  J.  &  Lat.  Jill;  H 
Ir.  Kq.  218;  7>.v/W/  v.  liiuilunj,  13  Ir.  Ch.  31S;  JuaifH  v. 
L'nn\  I.  11.  ;i  E(j.  1 ;  pee  In  ir  S/iift//infiii''s  En((ite,  I.  H.  8  K<i. 
'2V.K  ]Jut  the  doctrine  of  these  cases  is  not  consistent  witli 
llnglisli  authorities. 

AVliero  a  married  woman  had  a  power  to  appoint  if  she 
should  not  survive  her  husband,  and  an  absolute  interest  to 
her  separate  use  if  she  survived  him,  a  will  made  during' 
covrrture,  expressed  to  bo  in  virtue  of  the  power  and  of  every 
other  power  enabling  her.  took  effect  upon  the  sepanito  estate  if 
fhe  survived  her  husband,     lii^hnp  v.  Wall,  3  Cli.  D.  194. 

4.  A  man'iod  woman  might  with  her  husband's  assent,  whidi 
could  be  given  before  or  after  her  death,  dispose  by  will 
of  personal  property  not  settled  to  her  separate  use  and  over 
which  she  had  no  power  of  appointment.  Willock  v.  Nohlf, 
L.  E.  a  Ch.  778 ;  7  H.  L.  580  ;  Ex  parte  '  .nc,  ItJ  Sim.  40(J ; 
E//{of  V.  Korf/,,  (inm  1  1  Ch.  424. 

It  was  necessary  that  the  assent  of  the  husband  should  h' 
given  to  the  particular  will  with  knowledge  of  its  contents. 

It  was  said  in  Xobh-  v.  Ifll/od;  8  Ch.  p.  7!)0,  that  thr 
husband  might  withdraw  his  assent  until  he  had  citln  i" 
assented  to  probate  or  had  acted  ujion  the  will. 

But  an  assent  to  the  probate  of  the  will  once  given  after  tlio 
wife's  death  could  not  bo  withdrawn,  l/f^ffs  v.  S/teffieM,  1  Koli. 
y64  ;  In  honh  Coopri-j  G  P.  D.  34  ;  Cltappell  v.  CltarUor.,  '>'J 
L.  J.  P.  73;  57L.  T.  49G. 

Probate  is  now  granted  of  the  will  of  a  married  woniiui 
without  any  exception  or  limitation,  and  the  husband  is  not. 
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WILLS  OF  MAHRIF.D  WOMKN. 

by  provinfT  tlio  will,  to  bo  dcomod  to  h^vo  n.«sonto<l  to  tI,o  will     Oh.p.  iv 

Q.S  a  .lisjiositioi,  of  pr.>rcrty  wliich  coul.l  onlv  bo  .lispo,,.,!  „t 

with  his  nssont.  /„  ,r  AH-him, ;  VMr  y.' ,iai„.o„,  (Ixm) 
2  Ch.  1;  miot  V.  Nora,  (VMH)  1  CM.  -124;  soo  /»  /,„,»■< 
Z«n««,  (IS(W)  P.  21.-. ;  J,i  l„„ii.s  l)an\  ^\.  X.  ISftd,  cl. 

The  will  of  a  mari-io-l  woman,  in  so  far  as  it  r,.qui.'ns  hor  A.„,,t 
hu9ban.r«  a..,Pnt,  bcpomos  invnll,!   by  hi,  death   in   her  lif,.-  .nt'"" '' 
time,  whothor  ho  has  assontod  to  it  or  not.     I'nr  v    I'.ida- 
V,  Sim.  inS;   Trii„m,ll  v.  IW,  in  ]!.  r,:^- ■    wUhrk  v    XM.' 

L.  K.  711.  I..  5«0;    /„    ,,.    r/ilm,,;     Jf,„fr,V,    y.    Cmpl.,//    -h', 

W.  R.  S4S. 

5.  The  wife  of  a  person  bauishoil  fnr  life  by  A.t  of  I'.irlia-  .. 

.nent  {„),  or  attainted  (/,),  and  the  wife  of  „„  ".lion  enen.y  (.)    S;I„ 

and  of  a  convict  transported  for  life,  tlmnj-h  he  has  reeeiyed 

a  conditional  p.ardon  (-/),  is  for  testamentary  pnrpos.-s  a  /,„„■ 

sf-fc  as  regards  property  veste.l  in  Iier  after  hor  hnsband's  ,Iis. 

ability  has  been  incurred.     r,./»;/c«  ,,/■  r,,rf/,im/  v.    i',o /,,,;■.,, 

2Vern.   104  (»)  ;    Xnrmlilr  y.    ]l,„n/,,;  Ij  ]'.  W.  :i7  (/,)  ;    />,,,./,) 

V.  M„:m-w,;  I   ,Salk.  ll(i(c)  ;   /,',.  Jf,rf!„,  2  lloh.   inr, ;' V,  ,j,„. 

fi80;  1,1  Imih  Cminl,  II  .far.  N.  8.  o(!!) ;   ■J4  L.  J.  J>.  p.>ii  (,/),' 

The  wifo  of  a  conyict  transported  for  years  ;yould  seem  to 

bo  in  the   snrao   position,  notwithstanding   e„,«„/,,  y.    (f,,,,,,', 

Pror/or,  2  liob.  547,  which  was  not  decided  on  (he  ground 

that    tlio    sentence    was    only   for    years   and   is   inconsistent 

with   He  Jl,imi„jlo,i',   Tni.h,   29  15.  2 1  ;   Atke  y.  llml-    -'X 

L.  J.  Ch.  7-;(i. 

C.  By  virtue  of  the  Matrimonial  Causes  Act,  \K,7  f20  &  21  «•  .Iuai,™l 
Viet.  c.  So),  8.  2r,,  in  every  ease  of  ju.Iieial  separation  the  wi~fe  "■''"■'"'""■ 
IS  from  the  date  of  the  sentence  to  be  considered  a  fnne  ,„/,  with  ^r^-'"" 
respect  to  property  which  she  may  acquire  or  which  ni.ay  conic 
to  or  devolve  upon  her,  and  such  property  may  be  di.sposed  of 
by  her  as  a,/c//(C  m/e. 

Under  sect.  21  of  the  same  Act,  a  wife  deserted  by  her 
Imsband  may  obtain  a  protection  <.rder,  and  if  such  ,m  order  is 
made,  the  wife  is  during  the  continuance  thereof  to  be  and  to  be 
deemed  to  have  been  during  the  desertion  in  the  same  position 
as  if  she  had  obtained  a  decree  of  judicial  separation. 

Under  this  section  the  will  of  a  married  womau  made  after 
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I.ill.il  <.( 

trht^iniiiihirj- 


Tniitfirs, 


tlio  (lescitioii  l>ut  Ijt'foM'  tlic  jirotection  onler  is  valid.     Jit  fiouii 
KirwII,  •,'  V.  &  1).  374. 

In  tlif  cnso  of  a  |irotpi'tiou  (inUT  the  liuslinnil  may  oppose 
grant  of  [irobato  on  tho  grnuml  that  tho  onlor  was  obtained  by 
fraud.     Mmhjo  v.   ././«»//.«,  fi  I'.  1>.  Vl;  Mn/mi,;/  v.  MiCiirl/ii/, 

(is!»',')  r.  ■,>!. 

I'nder  tlio  Summarv  Juriwliition  (Mnrried  Women)  Aet, 
lull-')  ("jS  &  /iO  Vict.  e.  iW),  f.  4,  protcetion  orders  may  be  mode 
for  assault,  desertion,  persistent  erui'lty,  or  wilful  neglect  to 
maintain,  ond  by  feet.  ■">  sui-h  orders  are  to  have  the  effeet  of  a 
deireeof  judicIaLsi'imration.    See  In  hnniti  -Ajwc^,  W,  N.  IDO.j,  lOti. 

In  call's  not  within  tho  Man'ieJ  Women's  I'ropiTty  Ait, 
IS!i;;,  the  will  of  a  married  woman  niailo  during  coverture  is 
ineitectual  to  pass  property  eonunjj^  to  lier  aftrr  tin  coverture 
and  not  ^Iven  to  her  separate  use. 

Thus  Bueli  a  will  does  not  pass  properly  coming  to  her 
uniler  her  husband's  will,  or  propi'rty  settled  upon  her  abso- 
luti  ly  if  she  survives  her  husband,  or  the  diviilends  received 
after  the  husband's  death  upon  stock  settled  upon  her  for  lif'' 
for  her  separate  use,  ^)r  stock  standing  in  the  joint  names  of 
Inusbiind  ami  wife  and  coming  to  tho  wife  by  survivorship. 
mihd-  V.  Xuhir,  L.  It.  r  H.  Iv.  '>X\  ;  III  /■"  Ciiiio;  MiimHiU  v. 
Mni.^tl.l.l,  4:1  Ch.  D.  12;  ,V»//./  v.  Ficlil,  •'!  Ch.  D.  oUT  ;  In  „■ 
ll'iUii:  MiiiUiHi  v.  <;iiiijiM/,-XW.U.M!^;  In  Imiii  Tliiirp, 
:i  1'.  i».  TCi ;  ///  ir  Yniimj  :   Tiijr  v.  S„llie,i,:,  2,H  Ch.  D.  70.5. 

As  already  stated,  tho  Married  Women's  Property  Act,  IS.**-,', 
did  not  alter  the  law  in  this  respect.  But  tho  Act  of  WM  has 
now  done  so. 

U_\  the  Naturalization  Act,  18711  (-i^i  Vict.  c.  14),  wbi.h  is 
not  retrospective,  real  and  personal  property  may  bo  taken, 
acquired,  held,  and  disposed  of  by  an  alien  in  the  sane 
manner  in  all  respects  as  by  a  nntural-be"i  British  subjcit. 
See  S/i'irp  V.  -S/.  Sniiriiir,  7  Ch.  'M'-\ ;  Ih'  iicii'  v.  ^foni\  "J'i 
Cli.  D.  '2\-\. 

There  appears  ne\  er  to  ha\  0  been  any  testamentary  incapacity 
as  such,  alVccting  traitors,  felons  or  suicides.  They  were  imt 
incapable  ct  making  wills;  they  were  only  incapable  of  dispe-iug 


lif  such  property  as  w 


kits  forfeited  for  their  offeuee 
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ALIENS.    CONVICTS. 

not  f,„fu,U.d,  a,„l  coal.]  «l,o  appoint  a..  ceout.T  by  w,ll  

Ity  the  Foifeituro  Aot,  1870  (;),T  &  ,34  Vict  c  "ll    f..rf  i, 

«h>le  he  shall  he  sabjeet  to  the  operation  of  the  Act  of  alien- 
at.n„  or  charKinR  any  property,  or  „f  nn,kin..  any  contract. 
See  A.r  pa,-tc  r„  ,,r,,,-  /„  ,-,  /,„„./,,  ,„  pi,  D.  1  -.  /„  re  (l.„Ml 
and  ira»fr»'  Contract.  (1906)  2  Ch.  1. 

Sects.  0  17  contain  provisions  for  the  a.lministration  of 
ho  eonvct  s  property  by  administrators,  and  sect  18  provMe, 
hat  the  property  shall  be  investe  1  and  ace,„„„lated  for  the 
■eneflt  cf  the  convict  and  his  heir,  an.l  le„al  personal  repre! 
-  -a  ,ve.,  and  shall  revest  in  the  convict  upon  hi,  ceasing  to 
I'o  »"I..loet  to  the  operation  of  the  Act.  or  his  heirs  or  Ic.al 
personal  rep..esentatives.     See  Crr  v.     '    -.r.o,,,    (190.1)   2 

The  Act  appears  to  leave  the  testa.uentary  power  of  a  con- 
v.ct  untouched,  and  it  would  seen,,  therefore,  that  a  convict 
may  now  dispose  of  his  property  by  will. 

By  the  Civil  Procedure  Acts  Repeal  Act,  1879   (42  &  43  o«.l.,r,. 
abolished.       '    '•    ''    ""•'""■'^      "    '"''   "'''    '"•"•-'«"«    " 


C.IN'ADUN   NOTES. 

Persons  Capahh  of  Making  a  Will. 

>."an    0  make  a  w,h  .en.ove  only  the  disability  of  cover- 
•"■V    not  that  of  infancy.     Re  Murray  Canal.  6  ,   R    m 

.5;R.S.1I.  c.  174,s.4;R.S.\.B.  c.  160 
I.  4:R.S.O.  e.  128,  s.  11 


i^ee  R.S.B.C.  c.  193,  , 
s-  •■! ;  R.S.X.S.  c.  1.39, 


TKHTAMKNTAIIY  CAPACITY. 


ok>p.  rr 


H.v  :li!  &  :i:l  Vii't.  c.  '-".',  ».  ">•">.  I'Xfi'pt  ill  c'liMcs  of  trc'H«on,  or 
iilii'ttiii):.  iinwiiriiiK  or  i-.iiiiwllin(.'  Ilu'  miiiio,  no  'ittuimler  wns 
to  I'XtclliI  to  till'  (liKilllii'riliiitf  of  any  lu'ir,  or  to  tlii'  |in'.iililici' 
of  thi'  rik'ht  or  title  of  niiy  p.is.pii  oIliiT  than  the  riKht  .)r 
title  of  tile  olVeioler  cliiriiiif  hix  niiturul  life.  Anil  liy  ».  .'rtl. 
every  pemoii  to  whom,  lifter  the  iknlh  of  iiiiy  Kiieh  olTeiiil.T. 
Ilie  rifht  or  interest  to  or  in  iiiiy  liimls,  teiieiiieiits  or  liereili- 
tiniieiifs  slioiilcl  or  would  tmve  ii|i|iertiiineil  if  no  niieh  iittiiiii 
(ler  bin!  tnlien  plilei'.  may.  afli-r  the  death  of  sueh  olTellder 
inter  into  the  same. 

lly  the  Criniimd  Code,  Wy2.  .-..'>  &  M  Viet.  e.  ■.'9,  s.  Ilil.-.. 
no  eonfession.  venliet.  imiiu'st,  eonvielion  or  judKiiieiit  of  oi 
for  any  treason  or  iiidielalile  oll'enee  or  filo  ilr  m  shall  eau.-,- 
any  attainder  or  eorriiption  of  blond,  or  any  forfeiture  ..r 
I'seheat;  provided  that  iiolbini;  in  this  seetion  shall  alTr-i 
any  fine  or  penalty  imposed  on  any  person  by  virtue  of  hi> 
sentence,  or  any  forfeitun'  in  relation  to  which  siiecial  pre 
vision  is  made  by  any  Act  of  the  Parliament  of  Caiiadii. 
Re-enacted  R.S.C.  c.  14(i,  s.  lOM. 

An  Indian,  male  or  female,  iiiny  make  ft  will,  and  disp..v 
of  real  or  personal  property,  siib,iect  to  the  provisions  of  the 
Indian  Act,  R.S.C.  c.  81,  s.  2!).  Johnson  v.  Jonca.  26  O.R.  li>'l. 


In  Itri'ish  ('olnmbia,  by  the  Married  Women's  Propeiiv 
Act,  a  married  woman  is  enabled,  in  accordance  with  th.' 
provisions  of  the  Act,  to  dispose  by  will  of  any  real  or  prr- 
sonal  property,  as  her  personal  prof  >rty  in  the  same  maun  r 
as  if  she  were  a  feme  sole.    R.S.B.C.  c.  130,  s.  4, 

The  Wills  Act  does  not  by  its  terms  include  married  «,.. 
men.    R.S.B.C.  e.  193, 


In  Manitoba,  by  the  Married  Women's  Property  Ait.  a 
married  woman  may,  by  will,  devise  or  bequeath  her  pnip- 
erty  in  any  manner  she  may  see  fit,  as  freely  as  if  she  wrrc 
unmarried.    R.S.M.  c.  106,  s.  6. 

And  by  the  Manitoba  Wills  Act,   the    expressic  s   "per- 


marhikd  wmmkn. 
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«"»••  mill  •■tcj.tiitor"   n«|».ctiv 
H.-S.M.  ,..  174,  ,,  i(,/). 


Jiic'liiil,.   irjiin  ii-.l   wniNiTj,      Cktt  n. 


I»    N-w    ll,„„Kwi,.k,    l,y    ,|„.    .M„,,i,,,    -.•„„„.„  .^    ^ 
A,.  ,  a  „„„Ti,,l  wo,n„„  i,  ,,,.,hi...l  ,„  ,|i,,„„.,  ,,,  „,„  „f  J 

' ""'  '"■'" '■" ••>   "»  l""-  ».P"r„t,.  pr .,v  i„  the 

"mm-  ,„..>,,„.r  „^  if  hI„.  „„,.  „  /■,„„    „,/,      „  ^  ^.  „  \,    .^ 

■|(i).  A,ui  I,,  ,„..  wiiu  A,.,.  „„v   „.,„„i  ,„„„„;  ,;,„,  ,„;,^ 

'■":;:'■■;'  "'  '"•■■  '"'"' 'I   i^  -'   »H,„,v.     R.S.N.l,.  ,,    ,w, 

f*.  -M  (  I  ) .  ' 

,,„....     ,    ,  '.    •    ""    ""l«  Act.    ■porsoti"  iind  "testa- 

'    ,""■'' ""im,.,l  «o>,„.n.     RS.V.s.  e.  l:)9,  ,,  2(,.)      .\,,j 

I'.v  til..  .W.iiTi,.,l   Wdi.rni'H  P,„,„.Hv    \,.t    „  , i 

™„l,l,.,l  to  ,|,sp„s..  l,y  will  „f  „„,.  „,,,  „,  ,,„„„„„| 

-  I..T  s,,„M.„t,.  property,  i„  tho  „„,„      „„„„„,  .„  if  J  „.,.  ^ 

ii  /oil,  .mlr.     R.S.\.,S.  c.  112,  s.  4. 

■If'"";!!"!';."";!.-;!"""''''" •"■""■•■-'«■". fr,™„,H, 

■""     +>h  .M„;     1S„|,,  ,,„,  ,,,„|,|,„|  „,  ,11^    ^^,      . 

I  t.  e.  a,  s.  t,;  now  R.S.O.  <•,  ]2K,  s.  fi. 
'-mler  this  ,.„„et,n..„t  „  ,„„„.i,.,|  „. ,„ 

;.  ne  „f  «....„„  ,,,ii.i„.„  t„  „„.  ,.„,usi„„  of  „„„„,,  .„„;;: 

V  .SmiiW,  21)  (Jr.  .•ilO.  '"iiiu 

N-or  eoul.l  she  tLvis,.  t„  Inr  h,isl„„„|  „r  „„,.  „,|„.r  „ 
•"•ept  a  child  or  chiLlr,.,,    if  si,..  h„  ,.■,""'"  '"""'"■ 

M.v   the    Will.s   Aet,    l«7;t,    :i.i    Viet,    e     -ll    s    4     .• 

"Ill"  Mas  thereby  enable,!  t,i  ,li„„K„  |,v  „.;il     f       ""'"""  "n- 
''-.separate  estate.    In  the   ::',;«;   /i:"^:'^- """"• 

^.■■.PMo.,and„„st„,nt,,^p.,.e:';::::;':.;'~ 

-vpt  with  regard  t,„  separate  estate,  under  R..S  O    o        o' 
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TESTAMENTABT  CAPACITY. 

A  Roman  Catholic  Bishop  who  was  a  corporation  sole 
recited  in  his  will  that  although  all  the  church  property  ought 
to  be  vested  in  the  Bishop  for  the  benefit  of,  etc.,  yet  to  meet 
any  want  or  mistake  I  give,  etc.,  and  then  devised  all  his 
estate  to  the  Bishop  of  St.  John,  it  was  held  to  pass  his  pri- 
vate property  notwithstanding  the  recital.  Travers  v.  Casey, 
34  S.C.R.  419. 

Mental  Capacity. 
The  onus  of  establishing  testamentary  capacity  is  on  those 
who  propound  a  will.  Therefore  the  fact  of  capacity  cannot 
be  left  to  a  jury  in  the  absence  of  evidence  on  the  fact.  Doe 
dem.  Levi  v.  Samuel,  12  N.B.R.  265;  Doe  dem.  Violette  v. 
Therriau,  17  N.B.R.  389. 

When  the  evidence  does  not  shew  that  the  testator,  when 
he  made  his  will,  had  sufficient  memory  to  enable  hii-  to  com- 
prehend the  extent  of  his  property  and  the  manner  of  dis- 
tributing it,  the  will  cannot  be  sustained.  Re  Harrison,  30 
N.B.R.  164. 

If  a  testator  is  of  testamentary  capacity,  at  the  time  of 
giving  instructions  for  a  will,  a  will  in  conformity  therewith 
understood  by  him  to  be  a  will,  and  properly  executed  by 
him,  is  valid,  though  he  was  not  of  sufficient  disposing  capa- 
city when  the  will  was  signed.  Kaulbach  v.  Arehbold,  :U 
S.C.R.  387. 

Where  a  very  old  man  on  his  death-bed  had  a  prepared 
will  read  over  to  him  which  he  executed  with  difficulty,  but 
without  explanation  of  its  contents,  the  will  was  set  aside 
though  he  was  compos  mentis,  the  Court  being  of  opinirai 
that  he  did  not  thoroughly  understand  it.  Freeman  v.  Free- 
man, 19  O.R.  141. 

Stupor  occasioned  by  disease  does  not  incapacitate  a  tp.>i- 
tator  if  he  understands  the  instructions  which  he  gives  aii.i 
the  will  when  read  to  him.  McLaughlin  v.  McLellan,  2(i 
S.C.R.  646. 

A  will  made  by  a  testator  on  his  death-bed,  while  compos 
mentis,  though  so  physically  weak  that  his  instructions  .v.-rc 
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given  at  intervals  and  were  with  difficulty  understood,  was     Ctap.  lY. 

upheld,  there  beinp  no  fraud  or  undue  influence,  and  the 

Court  being  convinced  that  he  nnderatood  the  will.    Martin 
V.  Marim,  15  Or.  586.    See  Ernes  v.  Ernes,  11  Gr.  325. 

A  will  .nade  by  interrogation  of  a  testator  in  «(«„■«  vvmb. 
and  very  old,  unable  to  originate  any  suggestion  or  give  any  '°'*"^"'-- 
information  as  to  his  property,  and  without  any  previo™ 
intention  to  „.ake  a  will,  w.us  upheld,  though  he  was  a  man 
of  education  and  had  been  of  great  mental  vigour,  but  dur- 
ing the  process  of  having  his  will  prepared  fell  into  a  doze 
after  each  disposition  was  arranged  and  assented  to  from 
which  he  had  to  be  aroused  to  continue,  and  the  will  when 
eompleted  n  ter  two  hours'  preparation  waa  contained  in  one 
sheet  of  foolscap  and  was  signed  with  his  mark.  Thompson 
v.  Ton-mier,  28  Gr.  253;  9  App.  R.  1. 

Frivolous  and  capricious  conduct,  and  an  excitable  and  ™voi„„,..d 
impulsive  temperan,ent,  are  not  sufficient  to  establish  incom- S"„'c'i:= 
petency.    ffe  Hazeii,  16  N.B.R.  329. 

I-   ^'"/^f '""'■'^'='5  ooeentricity  of  conduct  sufficient.    Re  Wil- 
«'fi.  17  N.S.R.  543, 

A  testator,  proved  to  have  been  insane  at  one  time,  after- Lncd 
wards  made  a  will  which  was  upheld,  though  he  was  at  the '"''"''• 
time  of  making  it  and  afterwards  of  eccentric  habits,  the 
Court  being  satisfied  that  he  had  a  clear  appreciation  of  the 

bo  2  "    /"ff."'  '■'  "'"""''^  "'"'  "'  '"^  "bjects  of  his 
bounty.    Ingoldsby  v.  IngoUhhy.  20  Gr.  131. 

sion"mer"r  T"""""''  '"  """"  '"  '■^""""''"  ""  '"^»-  delu- u„,„,.„.^ 
m„Tb         "m-T  '"  ""'"""'""'  '""■^'  '°  the  testator. -!a„°„- 
om  1  /  '"""  ""  "  ""*■•  «  ''^'-i™  -"'tins 

luded         v,;?  "'  '"''"•     ''"'  ^"'  ^-"-^  -  t-t^to^  ex 
und  d^t  ,    r""  '"'  '^"^"'^  "'  •'''  -">  -<3-  ™  un- 
ary canar'j'""  ''"'  ""  ™*  '''■'  '"'•■''■  ^-e™>  te.^am.n- 

gthat  b    r.         '  '""  ''"'''''''  '"^  ^'"■^'-  t"""^"  "old. 

g  that  h    had  no  ground  for  his  belief,  held  on  the  evidence 
tlmt  It  did  not  amount  to  an  insane  delusion.     Bell  v.  Lee 
"  App.  E,  185.    And  see  Re  Kidney,  33  X.B.R.  9. 
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And  where  a  testator  entertained  an  unfounded  belief 
respecting  relations  between  his  wife  and  son,  and  treated 
his  wife  with  cruelty  and  banished  his  son  from  his  house  in 
eonsequenee,  and  reduced  the  benefits  given  to  them  by  a 
former  will,  but  appointed  his  wife  an  executrix  and  guard- 
ian of  his  infant  children,  the  will  was  upheld,  there  being 
no  proof  to  satisfy  the  Court  that  the  belief  was  an  insane 
delusion,  and  the  will  itself  atfordins;  evidence  contrary  to 
such  an  hypothesis.    Skinner  v.  Farquharson,  32  S.C.K.  58. 

But  where  a  testator  who  had  been  several  times  insane 
and  under  restraint,  attributed  his  being  placed  under  re- 
straint to  his  wife,  who  was  living  separate  from  him  when 
he  made  his  will,  by  which  he  left  her  nothing,  and  at  the 
trial  it  was  not  proved  that  the  wife  had  any  part  in  the  pro- 
ceedings to  place  him  under  restraint,  and  the  testator,  apart 
from  any  ((uestion  of  insane  delusion  as  to  his  wife,  was  of 
general  testamentary  capacity,  the  Court  being  of  opinion 
that,  in  eonseiiuence  of  the  insane  deliLsion  as  to  his  wife, 
he  was  not  capable  of  considering  her  claims  upon  his  bounty, 
refused  to  uphold  the  will.    Re  Maxwell.  10  X.S.B.  229. 

The  drawing  of  a  rational  will  by  a  testatrix  herself, 
without  advice  or  assistance,  is  strong  evidence  of  mental 
capacity,  though  she  niny  he  subject  to  some  harmless  delu- 
sions  arising  from  extreme  age  and  senile  dementia ;  and  such 
a  will  was  upheld.    McIIugh  v.  DooUy,  10  B.C.R.  537. 

The  evidence  of  the  witnesses  to  the  will  in  favour  of 
mental  capacity  is  not  necessarily  binding  on  the  Court,  which 
must  form  its  conclusions  on  the  whole  evidence.  Ke  Tltirn- 
son.  30  X.B.R.  164. 

The  evidence  of  interested  person.s  as  to  testamentary 
capacity  is  overborne  by  that  of  disinterested  persons  to  tli.' 
contrary.    Wriglit  v.  Jcurll,  9  M.L.R.  607. 

The  evidence  of  medical  men  as  to  incapacity  from  senile 
dementia  rejected,  where  the  will  was  a  rational  one  drawn 
by  the  testatrix  herself  without  any  advice  or  assistanc'. 
In  this  case  the  Court  wa.s  of  opinion  that  the  chief  meiliriii 
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witness  was  influenceil  in  tho  i       u 

city  wi,i.h  he  hadh"  i  !    '  J  'r  ^'  '.r"'''""''  "'  '"""P"-     "^•''  "■ 

The  evidence  of  medical  men  that  the  t,.«t,„ 
comatose  condition  for  son.e  day,  h.f..        T       "''■"  '°  " 

ll'//«,».  22  Gr.  39.  04  Or  377  "'      "''■""'   ''• 

real  estate,  notwith.standin.»  tl,«  n      "i  !■  '"^^'^'or  as  toofm»dty. 

^P'-«W.  V.  T7a(.„:.  23  App  E   69:   '^^'^•"^'-^  -capacity. 
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\o  will  can  be  valid  of  which  the  testator  does  not  know  and 
Barry  v.  Butlin,  2  Moo.  P.  C.  48C ;  In 
bonis  Duane,  8  Jur.  N.  S.  752;  31  L.  J.  P.  173;  Sutton  v. 
Sadler,  3  C.  B.  N.  S.  87;  26  L.  J.  C.  P.  284;  Bastilow  v, 
Stobie,  1  P.  &  D.  64;  Cleare  v.  Cleare,  ib.  655;  In  bonis  Hunt, 
23  W.  R,  553 ;  3  P.  &  D.  250 ;  overruling  Cunliffe  v.  Cross. 
3  Sw.  &  T.  37 ;  32  L.  J.  P.  68. 

A  testator  cannot,  therefore,  delegate  his  testamentary 
power  to  another  person ;  that  is  to  say,  he  cannot  adopt  and 
execute  a  will  mmle  for  him  without  knowing  its  contents. 
Ilasiilow  V.  Stobie,  1  P.  &  D.  64;  Cleare  v.  Cleare,  ib.  655. 
See  ante:  P-  16. 

But  a  will  prepared  in  accordance  with  the  testator's  in- 
structions is  valid,  though  at  the  time  of  execution  the  testa- 
tor lemembers  only  that  he  has  given  instructions  and  believos 
the  will  to  be  in  accordance  with  them.  Parker  v.  Felgate,  8 
P.  D.  171;  Perera  v.  Percra,  (1901)  A.  C.  354. 

Whenever  a  will  is  prepared  under  circums  nces  whii'li 
raise  a  well-grounded  suspicion  that  it  does  not  express  tlie 
mind  of  the  testator,  it  is  for  those  who  propound  the  will  to 
remove  such  suspicion.  Barry  v.  Butlin,  2  Moo.  P.  C.  4P  ; 
Fulton  V.  Andrew,  h.  R.  7  H.  L.  448;  Brown  v.  Fisher.  (i3 
L.  T.  465;  Tyrrell  v.  Payr'-'n,  (1894)  P.  151. 

The  fact,  that  the  will  is  prepared  by  or  on  the  instructions 
of  the  person  taking  a  benefit  under  it,  is  a  circumstance  raisin? 
such  suspicion.  Paske  v.  Ollatt,  2  Phillim,  323;  Ingram  v. 
Wyatt,  1  Hagg.  388 ;  Billinghurst  v.  Tickers,  1  Phillim.  167 ; 
Baker  v.  Bait,  2  Moo.  P.  C.  317 ;  Scoular  v.  Plowright,  5  W.  R. 
99;  10  Moo.  P.  C.  440;  FnV.on  v.  Andrew,  L.  E.   l  H.  h. 


UNDUK  INPLUEN'CE. 
448;  lle,j,„;:,  v.  Khuj,  5  L.  R,  I,,  2-1!) •  7  ,/,    ,s  ■    V    , 

si'f '-  '■■  "'■ '-  * "-  '■  4;;.:  (vrz  ,';■ 

Tl,o  rules  tl,on.fo,.e  ;,pi,li,,,u„  ,•„  „,„  „^„^  . 

tojicrsoiis  staudiiiT  in  i>  c  1     ■  ,  ^^        '"''/■  (vras 

b-  to .,.«. ,,,  „„,,  „,„  „„^  ^,j,^^  i,.™  ,.;;::'j;::V':'r": 

-l".h  in  :nost  eases  it  i     :        ;    „ '':^^'  "  '""■J™  "*  ^-'f 
long  as  tiu,  fi„u.,„,..  ,„,,,  J  J^^/"  ^''•^'•'-o--  "'  -y  -'.  so 

to  th,.  will  ifsrlf   not  „,..       •        ,  '*""■ '"  '•'■^'"•'ou 

<™-tio„s.  iC^^lZXT^tTlT'-''' 

1  L.  E.  Ir.  75.  '^'''  ^""'•'""'•''  V.  i'„,,/,„, 

«— -'-racit.  „.::::  j;':r:-:;-^^™.„, 

V.  (?«y,  64  L.  T  778  "callli.     Ihiiiipinn 

tJ^r:r;ic::::'i^rr^-"'"'-^"^'^=^wiu 

persons  o^ereisi,,^  tl,„  •'  '  '"  T"'™'-  <!«'■■'•■"•«  the 

-e.tjr"^:;ri-ji-j5''-tits.,,,,.,„ 

notice   before  execution,   n.u        ^   Zl  "^'"  '"  '"^ 

wrcion,    be    ra-esumed    to     1  u  "™   °^    ^'''"'^   o-- 

'^>'''-'«»-vj,j;;:.!,;;'ri:  ,'r;;'":™^^^  *'>'  •'™- 


27 


Chap.  T. 


Filliicinry 


inttucncc 


Will  read 
over. 


28 


REQUISITES  FOR  A  VALID  WILL. 


Cht?.  V. 


Frntid  tind 


WordB  canr.ot 
bo  iuai-Tted. 


Fmad  of 
residuary 
legatee. 


OmisBJon  of 
^eaudalouH 
pa*nagef. 


C.  ll)i;  IlMiiiixli  V.  Itianmh,  (1894)  1  I.  B.  7;   Gm-nelt-lMfiehl 
V.  a.(ni,tt-lMflrM,  i'lOOl)  r.  :i:).j. 

"Wonla  or  clan-  s  introiluood  into  ft  will  by  fraud,  nccidcnt, 
or  mistiike,  without  tlio  knowlo.l^'o  of  the  testator,  will  bo 
struck  out  of  tho  will,  nltliouRh  tlioir  rejection  may  affect  the 
sense  of  the  words  wliiili  remain.  ///  hoiiin  H'mi/,  I.  U.  10  Eq. 
'207;  III  hoim  Diwiir,  -J  Sw.  &  T.  .WO;  111  L.  J.  V.  17:i;  In 
Imim  OmaM,  .'5  P.  i<i  I).  Ill-' ;  Monrll  v.  Momll,  7  V.  D.  'j^\ 
Ithoiln  V.  lilmtin,  7  Aiui.  C.  lO-' ;  In  hoim  Ilnrhii,  (1891)  V. 
ai7  ;  In  bniik  Gonloii,  (189-J)  1'.  ■.'•,'8;  In  bnuh  Moon;  (18J-') 
1'.  ;i78 ;  In  honi»  fimimhn,  7'>  L.  T.  '..'79 ;  Karuiittiatnr  v. 
Fmllmimlm,  (190-')  A.  C.  to'i ;  Bmro  v.  llnillif  Ilamillmi, 
(l!»li-')  V.  -':«. 

But  though  words  eiiu  bo  struck  out,  tho  right  words  cnnnut 
bo  substituted  for  tlicra.  //(  honii  Wnlhlri/,  09  L.  T.  419;  In 
bonii  Scliott,  (1901)  I*.  190,  overruling  ///  honii  Hiii/ir//,  Ui 
P.  D.  7,  and  In  honk  llmM/nlnn,  U;i  li.  T.  'J-'j-J. 

Where  a  testator  has  eM>cuted  a  will  with  knowledge  of  the 
contents,  nothing  can  be  added  or  omit'ed  after  his  death  on  the 
ground  of  mistake.  In  honln  Diiri/,  1  Sw.  &  T.  -'0-' ;  Gminl- 
honsc  V.  Il/tivkhurn,  1  P.  &  I>  '09;  Ilrirtcr  v.  llar/a;  :i 
P.  &  D.  11 ;  Col/in-i  V.  IJMoMf,  (\.  '■■>)  P.  1;  ISmmish  v.  BcunMi, 
(1894)  1  Ir.  7. 

"Where  a  residuary  legatee  jirernrcs  the  will  and  is  directed  to 
give  further  legacies  which  lie  puqiosely  omits,  and  at  the  time 
w'.:  'U  the  will  is  read  over  and  executed  the  farther  legacies  arc 
not  rresent  to  the  mind  of  tho  testator  as  the  residuary  legatee 
knows,  tho  will  will  nevertheless  be  admitted  to  probate. 
MHcheU  V.  Garil,  .'!  Sw.  &  T.  7-5. 

Tho  remedy  in  such  a  case  would  appear  to  be  to  have  tlie 
residuary  legatee  declared  a  trustee  so  fur  as  regards  the  legaciis 
omitted. 

The  Court  has,  it  seems,  power  to  direct  a  passage  containing 
a  gross  libel  to  bo  omitted  from  the  probate  copy  of  the  will, 
thoujih  it  w.ll  not  exercise  the  power  merely  on  the  ground 
that  the  charge  is  ofYensivo  and  untrue.  In  bonk  Warlniii'i/, 
1   Pvob.  4'.'3  ;  M--!r.sl,  v.  M':r»h,  1  Sw.  &  T.  528,  .536  (passages 
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oniitt«l);    Cvlh  V.    Crih,  ;j  AJ,1.  3^) ;    /„   /,„„/,  //;„,„™,/, 
-  r.  A  1).  ■>'){  (<imis.i.)u  rcfiisc'.l). 

liy  tl.o  Wills  A..t  (1  Vict.  I.  -M),  s.  a,  it  is  cuarfed  tl.at  ,i , 
wU  „hull  be  vnli.l  „„I„,  it  ,l„dl  l,o  i„  writiug  ,md  exeuute.l  i„ 
manner  tlieivinaftci-  nicntionod. 

Tlio  roquiivim.nts  as  to  nwnWoa  arc;  as  follows  :-in  tlio  fir-t 
place  the  will  „„>st  b,.  signed  at  tho  foot  or  end  ti.ereof  b, 
the  testator  or  1,^  some  other  [.erson  in  hi.s  presence  or  by  l,i; 
dircetion. 

The  signature  of  tho  testator  must  be  iulendcd  as  an  aet  of 
execution  of  tlio  will.  A  signature  to  each  pag,.  of  the  will 
where  the  last  page  U  left  unsigned,  is  not  /„•/„„!  f,u-i,.  a  sunUient 
execution.  SiivMiii,/  v.  SweMim/.  4  Siv.  &  T.  (i  ■  Jl,id;  v 
Moorr,  I.  11.  9  Kip  CM) ;  /„  i,,,,,;,  Jf,,,,/,,,,.^  ;,  j,  ^^  ^  j,,,,   ' 

The  mark  of  tlie  testator  is  a  sufficient  signature,  whether  he 
can  write  or  not.  H,d;r  v.  Ij,„i,,,),  H  A.  &  K.  <M  ;  mho,,  y 
£Mm/,  11  Sim.  :.'8;  /«  J„„,v  i,,,,,,,  ,.  Cu,t.  ijo.,  .  /„  i^,,,/ 
Am,,>,  ■>  Bob.  IIG;  /„  boni.  Dome,  ■>  Sw.  &  T.  o!i;J  •  /„  /,„,„■, 
C/rtvi-f,  1  Sw.  &  T.  22.  ' 

Signature  by  initials  or  by  a  stamped  namo  is  sufHcient,     I„ 
horn,  Smw-!/,  U  Jur.  104 ;  Jc,,/.,/,,,  v.  GahM,  3  Sw  &  T  93  ■ 
IIW.  E.  851. 
Signature  in  an  assumed  name  is  sufficient.     /«  l,o,m  G/orn- 

0  N.  of  C.  553  ;  In  bonk  RiMhig,  2  Bob.  339  ;  /„  boim  dark' 

1  Sw.  &  T.  22  ;  In  bonk  Douce,  2  ib.  593. 

A  seal  is  not  E-ifficient.  Smith  v.  F.mii^,  1  Wis.  313  •  Gmi/.ui, 
y.Alkiuso,,,  2  Ves.  Sen.  459;  iY/«  v.  8„ut/,,  1  Vos.  Ju'n  13' 15- 
Wni/M  V.  im-rM,  17  Ves.  459.  The  case  of  Lewnync  v' 
*V««/(.y,  3  Lev.  1  ;  1  Freem.  53S,  is  overruled. 

But  a  seal  with  the  testator's  initials,  and  acknowledged 
as  his  hand  and  seal,  is  sufficient.  //,  l,o,m  Em.rmi,  9  t/b 
Ir.  443. 

Tossing  a  dry  pen  over  a  written  signature  is  not  enough 
Cmmcnt  v.  Fulton,  5  Moo.  1'.  C.  130  ;  Vluune  v.  8cnccu, 
1  Hob.  772 ;  soo  Kecil  v.  Li/udi,  I.  B.  9  Eq.  249. 

Another  person,  though  he  may  be  also  an  attesting  witness 
may  by  the  testator's  direction  sign  the  testator's  name,  or 
impress  a  stamp  with  the  testator's  name  engraved  on  it,  or 
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sijfii  liis  own  namo  on  l«lmU  of  tlio  testator.  Jriiki/iin  v. 
a<il»f„i;l,  11  W.  It.  .S-Ol;  a  Hw.  &  T.  !».3;  Chirle'f  Cm,;  ■> 
Curt,  '■i-i'.l;  In  lumU  lliiUii/,  1  Curt,  '.ill;  Smith  y.  Uurrls, 
1  Hob.  -iiil. 
'.  Tho  slicots  of  wliicli  a  will  consistn  utvil  not  bo  W'ViTally 
signed  by  tlio  to-tiitnr  nor  bo  connoctoil  togi'tbcr,  but  tlii>y  mu>t 
bo  in  tlin  same  room  wbiTn  tlio  nsoontion  took  i.laco.  (iiri/i,,,/ 
V.  Qmrii'x  I'lvifnr,  I  N.  of  C.  li-'O;  Miiik/i  v  J/«;-«/i,  1  Sv.  &  T. 
5!).-<;  Jl<iiiil\:  Snurrll,  :l  liurr.  177:!. 

And  tlio  sipuiituio  most  bo  physically  conneitoil  with  tli'' 
will.  In  InmiH  Jfur^lhrJ,  U  P.  &  1).  I'll;  In  /mi  ■  .VA'.y, 
T.  R.  11  Eq.  -J-.'O. 

By  tlio  Willa  Alt  Aniondmont  Act,  l.s:/,>  (I".  &  IG  Yi.t. 
c,  211,  9.  1,  it  is  jirovidcil  that  a  will  shall  bo  valid  if  tlir 
signaturo  sbull  be  so  placed  at  or  after  or  following  or  mid.r 
or  bosido  or  ojiposite  to  tho  end  of  tho  will  that  it  shall  br 
apparent  on  thu  face  of  tho  will  that  tho  testator  intended  (o 
give  effect  by  such  his  sii^naturo  to  tho  writing  signed  as  his 
will  («),  and  no  will  shall  be  nfteetcd  by  tho  eireumstanc  o 
that  tho  signatiuo  sludl  not  follow,  or  bo  immediately  iiftir 
the  foot,  or  end  of  tho  will,  or  by  tho  eireumstaneo  that  a 
ulank  spaco  shall  intervrno  between  tho  concluding  word  c.f 
tho  will  and  the  signature,  or  by  tlio  circumstance  that  tin' 
signaturo  shall  bo  placed  among  tho  words  of  tho  testimonium 
clause,  or  of  the  clause  of  attestation  {l>),  either  with  or  witho'it 
a  blank  spaco  intervening,  or  sh.ill  follow  (f)  or  be  after 
or  under,  or  beside  tho  names  or  one  of  tho  names  of  the 
subfcribing  witnesses,  or  by  tho  circumstance  that  tho  signatinv 
shall  bo  on  a  side  or  page  or  other  portion  of  the  paper  c-r 
papers  containing  tho  will  whereon  no  clause,  or  paragraph, 
or  disposing  part  of  the  will  shall  bo  written  (il)  above  (lie 
signature,  cir  by  the  circumstance  that  there  shall  appear  to 
bo  sufficient  space  (c)  on  or  at  tho  bottom  of  tho  preceding 
side  or  page,  or  other  portion  of  tho  same  paper  on  which 
the  will  is  written  to  contain  tho  signature.  /»  bonis  Ji.ui>. 
a4  L.  J.  r.  41  ;  4  Sw.  i<c  T.  1 ;  In  bonis  Willinnis,  1  P.  &  I). 
4 ;  In  bonis  Coombs,  1  P.  c&  D.  302 ;  In  bonis  Fuller,  (1892)  P. 
377  ;  In  bonis  F/'rrmli,  2.'!  L.  Pi.  Ir.  4.33  ;   In   bonis  Mmlmu, 
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r<igiiiUure, 


(1905)  2  Ir.  Cia  («) ;  I„  hoirn  lI'Mer,  2  Sw.  &  T.  :i:.  I ;  /,(  lm,t\ 
Cmiiion;  I  1'.  &  1»,  Co.'i ;  /;,  l,mm  Vrarii,  1  P.  D.  70  (/,)  ;  /„ 
Imm  PiiMiihuH,  2  1>.  .t  D.  »7 ;  /„  hom,  Jlun/hi;/,  ii  V.  &  I). 
2U  (<■) ;  /;(  hill,:,  ]\;-i,jl,t,  30  L.  J.  1".  104 ;  4  Sw.  &  T.  .■(■i  ; 
Uiinl  v.  Uiiiil,  1  P.  ,«t  D.  •,>09;  Ii,  hm,i^  Air/m;  2  P.  .t  It.  2.02;' 
In  bo,m  Wodoii,  3  P.  &  D.  1;M;  nn,,k  v.  //,»•„»,  (1,S(),-,,  p.' 
lli-t ;  /y/  ImiM  tlillurl,  7H  L.  T.  "(B  (./) ;  /,/  4,,,,/,  in//>;,w,  1  1' 
&  IJ.  4  (,). 

Tho  801.10  secticm  ciiiirfs  Hint  no  sigimtiuo  slmll  lie  opfmtivo  W,ir,I.  under 

t"  j,'ivo  c'ffei't  to  iiii,>-  disiiositi.ju  or  diiwtioii  wl.i.li  i«  umlc      " 

iioath  or  wliich  follows  it,  iior  Blinll  it  -ivo  cffct  to  any 
cli>Iiosition  or  direction  iusoited  iiftiT  tlio  siK.mtiwo  sludl  bo 
nmdo.  See  /„  /loiii,  Ormhi;  2  Jur.  N.  S.  1172;  Ji,  li„i,it 
lliilhir,  1  P.  &  D.  1811 ;  Ji,  lioiih  Aiiimr//,,  2  P.  &  D.  1  ol ; 
III  hoim  Dual,.,  v.)  U  T.  H:l ;  /„  /,„„/,,  Arlinn;  2  P.  &  D.  27:j  \ 
In  re  Wiiili;  (XH'M)  1  Ir.  2(il). 

It  is  a  question  of  faut  wlietlier  ii  dlspo-sitiou  i»  underneuth 
or  follows  a  sigimtiiro.  For  iustiineo,  if  a  testator  begins 
Imlfway  down  tho  jiago  and  tills  tlio  lower  j.art  of  tlio  jingo  and 
then  goes  to  tho  toji  of  the  same  [inge  and  .^gns  below  what  ho 
last  writes,  then  tho  jiait  first  written,  as  it  is  in  context 
anterior  to  tlio  signature,  may  bo  considered  as  following  that 
context.     Ill  loiiiH  ICi'uijif„ii,  ,i  Sw.  &  T.  427. 

And  in  some  cases  words  following  tho  signature,  but  connected 
with  tho  will  by  asterisks,  have  been  treated  as  interliucatioiis 
and  admitted  to  probato.  //(  /,<>„is  liiit,  2  1'.  &  D.  -Hi;  In  Imiiis 
Uri'i'iiirooi/,  (18I»-J)  p.  8. 

If  tho  signature  of  the  testator  intended  to  bo  in  e.vccution 
of  tho  will  is  followe.1  by  words  intended  to  form  part  of  the 
will,  effect  may  be  given  to  tho  part  of  tlio  will  preceding  the 
signature,  if  that  part  in  effect  eonslitutes  tho  wliole  of  tlio 
dispositive  portion  of  tho  will.  lua/iiii/  y.  Uiooh,  a  Curt 
421 ;  4  N.  of  C.  260  ;  In  boim  Daviis,  3  Curt.  748  ;  In  boim 
Cotton,  6  N.  of  C.  307;  1  Kob.  608;  see  I„  boim  Toplinm, 
1  N.  of  C.  272  ;  2  Eob.  189  ;  SiccMaml  v.  Similaml,  4  Sw.  & 
T.  6  (in  which  case  the  question  was  whether  there  was  a  duo 
execution  of  any  part  of  tho  will) ;  In  boim  Wrai/,  31  \V.  Ii. 
476 ;  In  bonis  Aiisiee,  (1893)  P.  i!83. 


3a 


OkM.  T 


2.  Sifrnaturo 
muflt  he 


Will  not  void 
for  inooin- 
petency  «if 
witnew. 


HEQUIHITKS  nili  A  VALID  WILL. 

Tho  eamo  nilo  ni.i.li..«  if  the  wor.l«  f.illowitig  the  (ignntiiro 
contiiin  uiiiiiii...it.iiil  l«..,iic.s(,  or  iippoiut  nvmtoi^  only,  /„ 
bo,,!.  ,V«„,//,.,/.  ;  N,  „(  (;. ,;,, .  j  ii„b.  ::,-, .  /„  j„,„-,,  ^i,,,,-  ~  y 
of  C.  •,>?»)  •,'  IJol,.  IK). 

Sigimtun.  in  tlio  niidjlo  or  ia  tlio  nmrgin  of  the.  will  is  not  a 
Bullicii.nt  »igniituro.  Mniy,,,;/  v.  llobhim,,,  ]■.'  1".  D  8-  I,,  hu,iU 
/f"!//ii«,V2V.V.]U7. 

In  the  second  plaoe,  tl,o  signature  shall  bo  made  or  acknow- 
lodged  by  the  testator  in  the  preser.'o  of  two  or  more  witnesses 
present  at  the  same  time. 

The  signature  of  the  testator  must  be  witton  or  aoknow- 
Icdgfd  l,y  the  testator  in  the  mtual  visual  presence  of  both 
witnesses  together,  before  either  of  them  attests  and  subscrib.s 
the  will.  /„  ioiii.  All,,,,  >  Curt.  :).■)! ;  /„  bo„i.  OI,l!„g,  ih.  mr,  ■ 
I„  /»«/,  U;,,;l,  .-!  ,/,.  U7-  Mooir  v.  Ki,i,j.  ib.  24:);  re„„m,t  y. 
h'iiiijmil,;  ib.  (I|:j;  III  liuiiiH  Siii,i,ii,n,  2  Hob.  -Jltijj  Coo//,;- v 
llovMt,  :i  Cui't.  018  ;  4  Moo.  1'.  C.  .(Ill ;  Uii„h„m;h  v.  Cliarllm': 
1  8w.  &  T.  41)3;  S  II.  L.  IGO;  W,/,itl  v.  lie,-,,,,  (1893)  P.  r,- 
H,-oim  V.  Sihroir,  (1902)  V.  3. 

The  Wills  Act  (1  Vict.  e.  20),  s.  14,  prorides  that  if  a.iy 
person  who  shall  attest  the  e.'iecution  of  a  will  shall,  at  the  time 
of  the  execution  thereof  or  at  any  time  afterwards,  bo  incom- 
petent to  be  admitted  a  witness  to  prove  the  execution  thercdf, 
such  will  shall  not,  on  that  account,  be  invalid. 

Sect.  15  enacts  in  effect  that  a  will  attested  by  a  beneficiary 
under  the  will  is  valid,  though  the  gift  to  the  attesting  witness 
is  void. 

Sect.  16  enacts  that,  in  case  by  any  mil  any  real  or  personal 
estate  shall  be  charged  with  any  debt  or  debts,  and  any  creditor, 
or  the  wife  or  husband  of  any  creditor,  whose  debt  is  so  charged! 
shall  attest  thi^  execution  of  sucli  will,  such  creditor,  uotwitli- 
standing  such  charge,  shall  be  admitted  a  witness  to  prove 
the  execution  of  such  will,  or  to  prove  the  validity  or  invalidity 
thereof. 

Sect.  17  enacts  that  no  person  shall,  on  account  of  his  being 
an  executor  of  a  will,  be  incompetent  to  be  admitted  a  witnes" 
to  prove  the  execution  of  such  will,  or  a  witness  to  ijrove  the 
validity  or  invalidity  thereof. 


■  'I    111   Tt.STATOH. 

•"'rr. I. „:::,:";;; !"■•""••"■-'•'..,„,,.; 

•»«r  not  ,.0  fho  .ig„„t  .r     „       '""'"'  """'8''  "'"  «i'—  " 

:;'7wi„.  .,«r:i;;:  'Tri"T';"'"""" -'•■"- 

■S"W<r-™,  !)  I>.  D    14.).    ,r    „  ''    "■"  "'''tll't  V. 

■■i  N.  of  0.  ■'.  '""'""'■'■■  -  ""''•  «n  ;  /"  '«./«  /v„y,J., 

"■ey  l.ad  looked,  thouW.    h  ,  !     "'  """  '-■  "'"  "•"■«-'-  "' 
'act  see  it.     /„  .„.,"„  5.    Xr""'  !!""  "'-''''  '""  ■■' 

«'^;ow.edged  b,  hL  as .»:!;  ":„^'r:;  """^'' ''  '^  -'  :::i.^"^""°' 


Chap.  V. 


■'iKmiiit  i.f 
"i'j-iifitiini 
"'r.  :|,ly  ,1,1,1,. 


•Anowledged  by  him  Tl  •  """"•'  """'S''  "  i«  "ot 

,  ■i''""o<r,  3  Curt.  7o«  •  /«  ,  ^''-■'■. -^  Curt.  4.31  ;  /„  4„„, 


ifj^va. 


.'U 


ItKQUlHlTKM  KOK  A  \  AMD  WILL. 


Hut  II  iniTo  iT<|iii'Ht  in  witii 

tat  know-      »lftt'>r''    "f  wllM'll    is  !lut  nxiill 


Kl„n 


tifit 
Ivdyml, 


3.  SifroAlure 
hy  wittieiMeri. 


iK-sacif  to  iittmt  itti  iit^tniin''iit,  tln' 
liiiiicd  to  tlii'tn,  and  tho  r^i^'iiaturo 
to  vbirli  tliuy  do  not  m-o,  in  ii'*t  iiuUk-UMit.  In  fwnii  Ax/ihu, 
5  N.  (if  C.  1}4H  ;  /(,  hoHix  limrliHM^  •>  Curt.  ;Vi(i ;  In  huuU 
Uiniiimniil^  .'(  S\v.  A  T.  !MI ;  /«  butiit  I/tnritaii,  **  Curl.  Htilt ; 
Jii  hotuM  Vttirmii,  ;i;t  L.  J.  1'.  177  ;  //«//  V.  CAmy,  :i  Curt.  UJtl ; 
4  Moo.  P.  C.  -iO".;  y/m/-OH  v.  7^**•/^/■,  1  Itob.  14;  //(  hmu.', 
TtiiH/tr,  :i  N.  of  C.  *,>7.>;  S/ttur  v.  iNVr///r,  1  Jur.  N.  S.  4(*h  ; 
/;;  /*««/«  Sin'n/onf,  1  I',  tS;  iJ.  (>IJM  ;  I'l-armii  \.  I'cfti'Kntif  '2  V.  \, 
1>,  4.M  ;  Fifr/nr  v,  i'^v/Art///,  ;i  1'.  &  1).  '.Mti. 

When  tho  tuNttttor's  will  i'h  signed  by  Mirno  otlicr  pnrwm  bv 
luH  dirot'tiou,  tlio  Bigimttiru  must  b*-  aikuowlcdgt-d  by  lii^ 
tt'stiitor  iu  iirosein'o  of  two  witncsiscs ;  it  if*  nut  sullioiunt  tlmt 
tlio  witiirsst's  f>i'i>  tlie  i»ij^naturt'  writtfu  it'  they  ore  not  i)ro8('nt 
wtien  tlio  tt'stiitor  directs  tliu  signaturu  to  bu  mudr,  nnd  tlio  will 
ia  nut  urknowlril;,n'd  an  a  will.     /!'n/.r  v.  Mninr,  1.  It.  !)  Kii-  (ioli. 

In  tilt'  third  ]ilo<'i',  such  witacssi'g  Hhnll  iittost  and  Mibsciilic 
tht)  will  in  the  [irescnct'  i4  tho  tostutor,  but  uo  form  uf 
nttestiition  irs  ncot'ssnry. 

The  witnesses  must  subacribo  iu  the  prosouco  of  tlio  tcHtali  r, 


need  not  Miin  t        •!  •         i 

in  cuun other's  but  they  iioed  not  subppribo  in   the   presence  of  eaeli  otl 

pre«cure.  „.^,^^,    ^.      ,^_..,._,^     J/„>r,„y,,    (i  Bing.     'AH) 

L 


PreNcnco  of 
tho  testator. 


Wliitv  V.  Jin'fi"/!  Mii^nuii,  {')  Bing.  'AH)  ;  Fuuhln  v.  t/f/r/vc 
6  X.  of  C,  supp.  1  ;  //.*  hoiiix  JnU,  1  Jur.  N.  S.  lOiHJ ;  2  if,.  'AW ; 
SiiWi-dH  V.  Sitf/ifiii,  :j  L.  II.  Ir.  2IM) ;  see  Otsnuciif  v.  Fulton, 
••iMoo.  P.  C.  14. 

Tho  witnesses  will  be  considered  to  have  subscribed  in  tlif 
prt'soncG  of  the  tostator  if,  under  the  eircumstanei  ,  the  testiit'-r 
miglit  have  seen  them  If  lio  had  chosen  to  look,  though  ho  iii'iy 
not  have  seen  them.  iS/n'n-s  \.  (ilancovk^  '2  Salk.  (iHH  ;  Vnui  \. 
Smith,  'A  Sulk.  :3!l.j;  To,U  v.  Wittryinva,  M.  &  Mdk.  1.': 
1  C.  &  V.  488 ;  Ctmon  .  Dmh,  1  B.  C.  C.  90  ;  Ihc  v.  JIaiti/vt-/. 
1  M.  &  S.  'J4!* ;    Winchdtca  v.  WauehopCy  JJ  Iluss.  441  ;  In  loms 


Chrh 


1  Curt.  !)14  :   In  hotm  Elh\ 


ib.  395  :    Ncichtf 


'J  iL  im;  Li  hoHii  Co/man,  3  iL  118;  Tribe  v.  7V(7*r, 


'N.  of  C.  13-?;  I  Kob. 


Notion  V.  Bdzetf,  Dca.  &  Sw. 


^-MM^t^ro 


AITMr.VIIO.V. 

r--'t:;r;i;:;i:::';: "-v n........  ,.„..„„„, 

"■■',    'II  fmn,  (•/„„„„„/,    I    U,,l,    --..     ,,  ,     ,     '""•■!  I  ml. 
K   .til    J-.n      /    ■  ""  !    '"A/V,    V.    /'/„//,,„      1 

,    ,,   "■  ^">-  '"  ''"III-  '/V/.™,  1  I.  .t  ,,  .,,,,     ,    ,  ""''"•'    ' 

«-*T.;m-  /.W  „.2:;'     (';V"   "^"■"^". 

Tl.o  witnesses  must.  „(t,.st  th„  s;,,,,,,,,,,,,    ,  .  .      . 

"s  nil  ..xrcution  of  tl„-  will  •  „„  i     T  '  "  '-  """'"l"!  Wi„t„., 

<--.  .he  attestation  .;  1  C'i":'    ''^;";-  ^  '  ••^"  "'«...-  --H-' 

"f  "-  will  is  invali,,  „.  ,iv        1,"         """l  J"'  "^  ""  ''^''^''^-    '""'"•"- 
III  hu„:.  M„,,;„^ ,;  X  „f  f,  ;  ;"  \'    '    l'«  '"11  or  u„.v  ,,a,.t  of  it. 

''--:E;ti::r:r:;;trir''^'^     '•■ 

;;-.;■.  ana  ..vidoneo  is  ..dn,- ^Mo    ^'t  i;;"""":""  "^  "'"• 
-';^..t.on  or  not.     V„,„„,    ,n,o^7 vfl: 'X^  ^T 
'""   ^'""illilii,  1  P.  &  1).  CCI  .    ,;, .,.rt.„  ,,  ■   *    ^-    -'■■'  ;    III 

Adding   an   address  to,  or  corrcetinn.         ■ 
"'-le.  or  writing  a  ehristi  n  nalwhen        "'^",     '"  "'""■"'^' 
'«  ™m,,lato  l,is  signature,  fa  Z^^]  '""t  ""-^  ''^  "-Wo 

»  Jur.  Jij ,  ir,i„l,nanli  v.  CT,„//„„,  i  ,s,v.  &  T. 


.■r. 
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Ch.p.  V.      4":] ;  8  II.  L.  KiO  ;  In  l,„„k  .VmlM.;  ;i  V.  &  V.  lO'J  ;  M'Co,mlle 

V.  M'CrcKl,,  :i  li.  1!.  Ir.  7:). 

So  a  wltni'ss  writing  the  iiamo  of  a  second  witness  opposito 
the  mark  o£  tbo  latter  cannot  le  said  to  subscribe.  /«  J""" 
E^/iion,  3  1".  &  D.  !)•-'. 

'a  eignaturo  made  witbout  any  intention  of  attestmg  will 
be  escUided   from   [.robato.     In   honk   Skirman,    1    V.   &.   D. 
001  ;   In  hnni.   .l/«-/V,y,  I.    R.    S   Kq-   ^WO ;    In    hmm  Smith, 
15  r.  D.  2. 
Form  of  WituessL's  need  not  sign  by  name  ;  initials,  or  a  descriiition, 

«g»atuie.  ^^  ^  ^^j,^_  ^j.^  sufficient.  In  honin  ChrMian,  -'  Rob,  110  ;  T  N. 
of  C.  205  ;  In  honm  Mnrtitt,  6  N.  of  C.  604;  In  h,mk  fijirrli,,;/, 
;i  Sw.  &  T.  -'7-';  1-'  AV.  It.  ■!51;  /"  J"«i'»  Auih«,  2  Rob.  lUi; 
In  boni-i  .U/iniori;  3  Curt.  750. 

But  a  seal  is  iMuffnieut.     In  Unh  liijnl,  3  t'urt.  117.  ^ 
One   witness  cannot  sign   for  anotber.     In  honk    Whit,;  2 
N.  of  C.  401 ;  Li  honk  MitMhton,  3)  L.  J.  1'.  10;  lie  Umj'jin^, 
39  L.  J.  r.  24. 

Nor  can  a  tbird  person  sign  tor  a  witness.  In  honii  Copr,  2 
Rob.  33.3  ;  Pri/oi-w.  Pn/nr,  20  L.  J.  V.  114. 

And  a  witness  cannot  sign  in  tbo  name  of  anotber  person. 
In  honk  Lem-ini/tun,  11  1'.  D.  SO. 

But  a  witness  or  a  tbird  person  may  guide  tbo  hand  of.tlu- 
second  witness,  or  may  subsciibo  for  tbo  witness  if  tlie  witness 
holds  the  top  of  the  pen  while  the  sign,iture  is  being  made. 
llwmonw.  i;iiin,  3  Q.  B.  117  ;  2  G.  &  IJ.  709  ;  In  honk  Fritl,. 
4  Jur.  N.  S.  288  ;  27  L.  J .  1'.  0  ;  In  honk  Lrivis,  31  L.  J.  1'.  15-) : 
7  Jur.  N.  S.  OSS  ;  SCO  7«  honis  Iiihhrr,  0  N.  of  C.  15. 

The  papers  found  at  the  testator's  death  to  compose  bis  will 
must,  in  the  absence  of  proof  to  the  contrary,  be  presumed 
to  be  tbo  will  executed  by  him.  Giri/ori/  v.  Qiimi'x  rrocloi;  i 
N.  of  C.  020  ;  Mnish  v.  Jlanh,  1  Sw.  &  T.  528  ;  AVct  v.  /,'-.», 

;i  P.  &  D.  84. 


EXECUTION  AND  ATTESTATION. 


CANADIAN    NOTES.  «. 

Statutes. 

In  British  Columbia,  R.S.B.C.  c.  193,  g.  6;  Manitoba,  K"o»tio. 
K.b.JI.  c.  1/4,  s.  5:  Xova  Scotia,  R.S.N.S.  c.  139  s  6  and  •"«"•"»"■ 
Ontario,  R.S.O.  c.  128,  s.  12,  the  requirements  as  to  execution 
and  attestation  arc  at  present  the  same,  viz.,  the  will  must  be 
m  writing,  signed  at  the  foot  or  end  thereof  by  the  testator 
0.  by  some  other  person  in  his  presence  and  by  his  direction, 
and  the  sifinature  must  be  made  or  acknowledged  bv  the  tes- 
tator in  the  presence  of  two  or  more  witnesses,  present  at 
the  same  time,  and  such  witnesses  must  attest  and  subscribe 
the  will  in  the  presence  of  the  test:  tor.  Then  follow  the 
provisions  of  the  Imjierial  Act  as  to  the  po.<,ition  of  the  tes- 
tator's signature. 

With  regard  to  the  wills  of  married  women  it  is  also  pro-  .s-ov.sooti. 
vided,  in  Xova  Scotia,   that  no  will  of  a  married  woman  -'Sit 
under  which  her  husband  takes  a  greater  interest  than  he 
would  be  entitled  to  in  case  of  her  dying  intestate,  shall  be 
^alld  unless  it  is  executed  when  her  husband  is  not  present 
or  unle.s.s,  at  the  time  of  execution,  the  married  woman  de- 
clares in  the  presence  of  the  witnesses  to  the  will  that  she 
.  xeeutes  it  of  her  own  free  will,  and  without  any  fear  threat 
or  compulsion,  or  other  undue  influence  of,  from  or 'by  her 
Inisband.    Before  probate  will  be  granted  of  such  a  will  such 
declaration  must  also  be  made  before  a  judge  of  the  Supreme 
(  ourt,  or  a  judge  of  a  County  Court,  a  barrister,  notary 
cmnmissioner  for  taking  affidavits,  or  a  justice  of  the  peace' 
and  the  functionary  who  takes  the  declaration  must  append 
a  certificate  of  the  declaration  to  the  will.     Or,  it  must  be 
rioved  before  the  probate  Court  that  such  declaration  was       ' 
niaile  in  the  presence  of  the  witnesses.    R.S.N.S.  c.  139,  s.  15. 
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REQUISITES  FOB  A  VALID  WILL. 


Oh*p.  V. 

New 


In  New  Brunswick,  by  36  Geo.  III.   c.  11,  s.  1,  a  will  of 

lands  was  to  be  in  writing,  signed  by  the  testator,  or  by  some 

""  °  '      other  person  in  his  presence  and  by  his  express  direction, 

and  attested  and  subscribed  in  the  presence  of  the  testator 

by  three  or  more  credible  witnesses. 

Under  this  Act,  where  neither  the  signature,  nor  any  ac- 
knowledgment of  it,  was  made  in  the  presence  of  witnesses, 
hut  they  were  called  in  to  witness  a  will,  it  was  held  that  the 
circumstances  amounted  to  an  acknowledgment,  and  the  will 
was  upheld.    Doe  dem.  McVey  v.  Daniel,  15  X.B.R.  372. 

By  1  Vict.  c.  9,  s.  7,  the  will  was  to  be  in  writing  signed 
at  the  foot  oi  end  thereof  by  the  testator,  or  by  some  other 
person  in  his  presence  and  by  his  direction,  and  the  signa- 
ture was  to  be  made  or  acknowledged  by  the  testator  in  the 
presence  of  two  or  more  witnesses,  present  at  the  same  time, 
who  were  to  attest  and  subscribe  in  the  presence  of  the  tes- 
tator. 

And  at  present,  the  will  is  to  be  in  writing,  signed  at  the 
foot  or  end  thereof  by  the  testator,  or  by  some  other  person 
in  his  presence  and  by  his  direction,  and  the  signature  is  to 
be  made  or  acknowledged  by  the  testator,  in  the  presence  of 
two  or  more  witnesses  present  at  the  same  time,  who  are  to 
subscribe  in  the  presence  of  the  testator  and  of  each  other. 
R.S.N.B.  c.  160,  s.  4. 


Ontario  and 

Upper 

Canada. 


By  C.S.U.C.  c.  82,  s.  13,  now  H.S.O.  c.  128,  s.  5,  it  was 
enacted  that  any  will  affecting  land  executed  after  eth 
March,  1834,  and  before  1st  January,  1874,  in  the  presence 
of  and  attested  by  two  or  more  witnesses,  should  have  th.' 
same  validity  and  effect  as  if  executed  in  the  presence  of  and 
attested  by  three  witnes.ses;  and  that  it  should  be  sufHcieiit 
if  the  witnesses  subscribed  their  names  in  the  presence  ot 
each  other,  although  their  names  were  not  subscribed  in  thp 
presence  of  the  testator. 

This  enactment  changed  the  number  of  the  witnesses  only. 
and  not  their  character,  and  therefore  they  were  still  r.'- 
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Chap.  T, 


COMPETENCY  OP  WITNESSES. 

Tti""  n''f  t  '"  r^T  *"  ^''"''  *'"'  -'""™"™*»  of  the  Sta- 

tute  of  Frauds.    Kyan  v.  Deverfux,  26  U.C.R.  100  " 

at  ^iu'\T  "^""  "■'  *^'*"""^  °*  ^™'"'^  «■'  t<"^"->tion 
ot  «,lls,  but  was  m  amplification  thereof,  and  a  will  might 
be  supported  under  either  or  both  statutes.  CraHiord\ 
Curragh,  15  C.P.  55. 

thereof  "or'h"™  """'"'  "  "'"  "•  "'  '"'  '""^  »*  e.Keeutionc„„pe.„.„, 
Whereof   or  beeonies  at  any  time  afterwards,  ineompetent  to  """"'-■ 
be  admitted  as  a  witne-ss  to  prove  the  e.«cution,  such  will  is 
not  on  that  account  invalid.    R.S.O.  e.  128  s   16-  R  S  R  r   c 
193,  s.  11;  R,S,.M.  e.  174,  s.  11;  R.S.X.B.  c.  160,  '.'s 

A  dev  ,see,  legatee  or  the  wife  or  husband  of  one  is  a  com-  w«, 
petent  witness,  but  the  gift  is  void.  R  S  0  c  V>S  s  17  ^^' 
W.  e.  193,  s.  12;  R.S.M.  c.  174,  s.  12.-  InNew  Bruns: 
«.ck  ,t  ,s  provided  that  if  there  are  two  witnesses  who  are 
not  so  interested  and  who  prove  the  will,  and  a  supernumer- 
ary ""ness  who  or  whose  wife  or  husband  takes  a  benefit 
under  the  will,  the  gift  to  the  latter  is  not  void 

paymlTof  debts'^""'"  "f  "  '""■^'"  "'"^'^^  ^'"^  '"—'-. 
payment  ot  debts,  any  creditor  or  the  wife  or  husband  of"''""* 

a  creditor  wh.e  debt  is   charged  is  a  competent  witness. 

R  S  VR         «n  ''•  ^•^■''■C-  '■  ''''  ^- 13;  R.S.M.  c.  174,  s.  13; 
K.h.N.B.  e.  160,  s.  10. 

No  person  on  account  of  his  being  an  executor  is  incnm  „ 
patent  to  prove  the  execution  of  the  wFll.    R  S  0  c  12V  s  19*  ""»•""• 
R.S^B.C.  c.  193,  s.  14;  R.S,M.  c.  174.  s.  14;  KS.X.B.  ^    li 


In  Nova  Scotia:— 

Xo  will  shall  be  invalid  on  account  of  the  incompetencv  v      ^ 
of^the  witnesses  thereto  to  prove  its  execution.     R.s'nIs    I       '^'^ 

Kvery  devise,  bequest  or  appointment  other  than  a  charge 
r  direction  for  the  payment  of  debts  to  an  attesting  yiZ 

void"  r  .  '"■"  ^''''  "•■  ''"^'"'"" "'  ^^^  -«--  «W 

1'^    Old;  and  such  witness  shall  be  admitted  to  prove  the  ex 
oeution  of  .he  will,  or  the  validity  or  invalidity  thereo      pro 
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REQUISITES  FOR  A  VALID  WIU.. 


Cktp.  V.  vided  that  where  there  are  two  conipetent  witnesses  to  the 
will  besides  such  person,  sueh  devise,  bequest  or  appointment 
shall  not  be  void.    Ibid.  s.  12. 

The  provisions  as  to  creditors  and  executors  being  com- 
petent witn-'sses  are  substantially  the  same  as  in  the  other 
provinces.    Ibid.  ss.  13,  14. 

soidieraitiid  Any  soldier  being  in  actual  military  service,  or  any  mar- 

Mamen.  *'  c    i.-  i 

iner  or  seaman  being  at  sea,  may  dispose  of  his  personal 
estate  5S  he  might  have  done  before  the  passing  of  this  Act. 
R.S.O.  c.  128,  s.  14;  R.S.I'.C.  e.  193,  s.  9;  R.S.M.  e.  174,  s. 
8;  R.S.N.B.  c.  160,  s.  6;  R.S.N.S.  c.  139,  s.  9. 


Execution  and  Altcslation. 
An  insured  person  signed   a  document   directed 


Testament.IT        An  insured  person  signeu   a  uocumeni   airecieu   ■■•  the 
Su??itneemd.    mannger.s  of  the  Insurance  Company  in  these  words : — "I 

-the  amount  stated  on  the  policy  given 

To  be  paid  to 

He  handed 


Expcution  and 
attestation. 


give  jind  bequeath  to- 
on my  life  by  the  S.  Insurance  Company, 
none  other  unless  at  niy  request  dated  later." 
the  document  to  the  plaintiff  in  the  action,  saying,  "There, 
that  is  as  good  as  a  will."  The  document  was  held  to  be 
testamentary,  and  to  fail  for  want  of  witnesses.  Kick  v. 
Moses,  22  O.R.  307. 

An  unfinished  draft  of  a  will  signed  by  a  testator  who 
had  expressed  no  wish  to  sign  it  but  did  so  at  the  suggestion 
of  another  person  cannot  be  admitted  to  probate.  Ke  Gil- 
bert, 17  X.B.R.  52,-). 

There  must  be  some  proof  of  execution  to  lead  the  Court 
to  a  cmiclusion.  And  so,  where  no  proof  as  to  the  attestation 
was  offered,  nor  could  the  witnesses  to  the  will  be  found,  niir 
their  handwriting  proved,  the  Court  refused  to  establish  'he 
will,  though  all  parties  concerned  consented.  Williamson  v. 
Williiimson,  17  O.R.  734. 


ill 


tepula 
Itlon  ( 


presumption  in  favour  of  proper  attestation,  even  though  a 
witness  to  tiie  will  swears  that  he  thought  he  did  not  see  tlin 
testator  sign.     Th,   presumption   was  strengthened   in   tlii5 


SUBSCRIPTION  or  WITNESSES. 
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onal  of  .he  w,n  f,„  ,e«is.ra.io„  in  which  he  declare,,  that 

he  had  aeen  the  testator  si^n.    Li„U  v.  Aik.,an,  28  f.C^  ^l 

So,  where  the  witnesses  to  a  holograph  will  eonld  not  be 

i^-^-o-Heir  signatures  proved,  h..t  the  signature  oth^ 
testator  was  proved,  the  will  found  i„  „  p,,„„  ,,„„^  ^^ 

led  '  0  '"      :"  '"  "-"'''"'  '"  -  -"'  -'■  'he  know. 

.d  the  fact  that  ne  had  been  seen  in  the  eo,np„nv  of  tw 

an.e.  on  the  da,  of  the  date  of  the  will,  ,0  Which  h 

Kate  Court  jud.e  was  .satisfied  with  the  proof,  a  Divisional 
Court  refused  to  disturb  hi«  finding.    I,:  ,-„„„,.  27  O.R  C98 
Where  the  witnesses  are  renuired  to  si-n  in  ,i 

of  the  testator,  it  is  not  suffieie  t  t^a  17  „    „     t  ''"^™^^  2^«« 
„.:,),  ,1  .        ,  """^ '"^  >s  m  tile  .same  room  """•»««•. 

Z      ,'"       r„     '  '^"'-    "^  ™™'  """'  '^  """" «»  -e  the. 
done.    Do,rian.V,aleltev.nrrria„.n>;.B.Tt.m. 

But  a  will  i.,  sumeiently  attested  if  the  testator  eould  sea 

proof  that  he  actually  did  see  them,  and  they  were  in  an 
adjo,n,n,  room.     Carn,„„  ,.  e„„,„„,  ,  ^ ^^   ^^^^        ''" 

the  t;'  T7  '':  ""'™"  ^'■'■'"■''  ^'"■"^  '""'  "-  -^""-^  "v 

.e  testator  has  been  seen  ,y  the  witnesses,  or  that  they  had 

the  opportunity  of  seeing  hiin  .si,o.  and  they  subscribe    „ 

^s  to  attest  It.  It  I.,  not  necessary  to  prove  the  aotuil  "'• 

^.-atiire.    "le  Court  is  a.  liberty  to  infer  from  the™ 
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ProbAM 
acted  on  for 
yean. 


Where  wit- 
0MM8  are 
DjarkBtuen. 


On*  witness 
incompetent. 


RE<)UI8ITES  FOR  A  VALID  WILL. 

Stances  that  the  will  was  either  signed  or  acknowledged  in 
presence  of  the  witnesses.    Re  Ferguson,  21  N.B.K.  71. 

And  where  there  was  no  positive  evidence  of  the  sub- 
scription by  a  witness,  since  deceascf',  yet  from  the  circum- 
stances attending  the  execution,  and  the  fact  that  possession 
of  the  land  devised  had  for  sixteen  years  been  in  accordance 
with  the  will,  the  Court  inferred  subscription  by  the  witness 
in  question.  .Crawford  v.  Curragh,  15  C.P.  55. 

A  will  was  proved  in  common  form  on  the  oath  of  one  of 
the  witnesses  and  was  unquestioned  for  twenty-four  years. 
The  other  witness  and  his  brother,  who  were  interested  per- 
sons, subsequently  swore  that  the  witnesses  did  not  subscribe 
untii  after  the  testator's  death,  and  the  probate  judge  re- 
voked the  probate.  On  appeal  his  decision  was  reversed.  li( 
Hill,  34  K.S.R.  494. 

One  of  three  witnesses  said  he  believed  he  had  signed  as  a 
witness  to  a  will  nearly  tliirty  years  old,  but  neither  he  nor 
another  of  the  witnesses  could  remember  having  signed  it. 
Another  witness  at  the  trial,  who  was  not  a  subscribing  wit- 
ness to  the  will,  swore  that  it  was  executed  by  the  testator 
in  the  presence  of  the  three  witnesses  to  it  and  that  she  had 
it-en  them  sign  as  witnesses,  and  the  will  was  upheld.  Mc- 
Donald v.  McKinnon,  5  N.S.R.  527. 

Two  out  of  three  witnesses  to  a  will  were  marksmen,  and 
were  unable  at  the  trial  to  identify  the  will  when  produccc', 
hut  the  third  did  so  and  also  proved  the  marks  of  the  otlur 
two,  and  the  will  was  upheld.    Re  Hanlon,  15  N.B.R.  136. 

And  where  there  were  three  witnesses  to  a  will  requiriii'.- 
that  number,  one  of  whom  was  defendant  in  the  action  nii-l 
therefore  not  competent  as  a  witness  at  the  trial,  and  the 
other  two  witnesses  proved  their  own  attestation  but  eouU 


ACKNOWLSDOMrNT. 


Ihe  Court  held  the  will  ,„  be  properly  exeeu.od.    ,Ia,nil>on  v 
Lore,  4  N.B.R.  243. 


Oh>p.  T. 


A  testator  „,a,.  si^^n  I,i,  „a„,e  in  the  presence  of  .ne  wit-  „^'"Tr""" 
s,  and  when  nn„tl,„r      „.i,.j  :_  SmSJ 


"7'  "       "'"""  """"""      ^''^-J  -  "-"^  aeknowled,.  his  si.. 

O  .\c,ll  V.  0«c„.  17  O.K.  525. 

The  will  in  „,e  above  case  was  afterwar.fe  altered  by  ,„,,. 
".«  o,,t  two  sheet,  and  re-writin,  tbe.n.  The  new  sheets  were 
P  aeed  ,n  the  will,  ,he  whole  pinned  together,  and  the  date 
changed.  The  signatures  of  the  testator  and  the  .,^2 
ren,a,nod,  and  were  acknowledged  by  all  three.  The  two  re 
-r,tten  sheets  were  subsequently  taken  out  and  destroyed  bv 
the  d,reet.on  of  the  testator  but  not  in  his  presence,  and  thi; 
^v.ll  was  hel.l  not  to  have  been  properly  executed. 

If  the  signature  of  the  test.tor  is  not  made  in  the  pre- 
-nee  of  the  witnesses,  acknowledgment  in  their  presence 
n-ust  be  proved.  Thus,  where  a  solicitor  deposed  that  a  wil 
«as  s,gned  before  the  witnesses  appeared,  and  he,  on  their 
"r.val,  asked  the  t.^atrix  if  the  signature  was  hers,  and  if 
;.he  w,shed  the  witnesses  to  attest,  to  which  she  answered 
yes  ;  but  the  tWH,  witnes.,es  depend  that  they  did  not  hear 
-hat  was  alleged  to  have  been  said,  the  judge  of  probate 
Md  agamst  the  will,  and  the  Supreme  Court  of  Canada  re- 
f.«ed  to  uiterfere.    McXeill  v.  Cullen,  35  S.C.R.  510. 

A  wm  though  drawn  substantially  in  accordance  with  a 
ch  prepared  by  the  testator,  one  clause  of  which  was  not 
correctly  read  to  hi..,,  and  signed  by  one  of  the  executors 
..an,ed  w.thout  his  consent  .nd  without  authority  from  him 
l.e  bemg  unable  to  sign  himself,  was  held  not  to  be  well  ex- 
ciHited.    Re  Pine,  2  N.S.R.  307 
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B^t'^-  But  HckmmU'd((riuMit  may  bo  inferred  from  Burroumling 

eircunistiinceB.     Doc  dim.  McVty  v.  Daniel,  15  N.B.R.  372, 

STid«no«.  Letters  written  by  a  testator  after  he  had  made  his  will 

referrinf;  to  a  will,  and  statinf;  that  he  had  been  in  company 
with  two  aeqiiaintanees,  ore  admissible  as  evidence  of 
execution  of  a  will,  where  the  witnesses  could  not  be  found, 
and  it  was  shewn  that  he  had  been  seen  in  company  with  two 
strangers  on  the  day  of  the  date  of  the  will.  Re  Young,  27 
O.R.  698, 

Hut  letters  written  by  a  testator  to  his  relatives  before 
niakinpr  his  will,  stating  his  intention  to  leave  his  property  to 
them,  are  not  admissible  in  evidence  to  defeat  a  will  in  iavour 
of  other  persons,  in  an  action  attacking  the  will  on  the 
ground  of  want  of  mental  capacity.  Doe  dem.  Levi  v. 
Samuel,  12  X.B.R.  265. 

Statements  made  by  a  testator  as  to  the  provisions  of  his 
will,  which  eould  not  be  found  ».  ..f  his  death,  are  admissihle 
in  evidence  is  an  action  to  establish  the  will,  and  to  corni- 
borate  the  evidence  of  the  chief  beneficiary  who  had  drawn 
it.     Stewart  v.  Walker,  6  O.L.R.  495. 


Viidue  Iiifiuence. 

The  mere  e-itereise  of  influence  over  a  testator  is  not  sutfl- 
cient  to  invalidate  his  will,  unless  the  control  is  of  sueli  a 
nature  as  to  nmke  the  will  that  of  the  other  person  and  imt 
his  own.  Watcrhouse  v.  Lee,  10  Gr.  176.  See  also  Doibill- 
ion  V.  Donaldson,  12  Gr.  431;  Roman  Catholic  Episcup'i' 
Corporation  for  Diocese  of  Toronto  v.  O'Connor,  14  0.1.  U. 
665. 

Persua'ion  by  a  niece  of  the  testator,  a  legatee  under  tlic 
will  in  nuestion,  who  had  lived  with  him  for  nearly  tliiil.i' 
years,  during  part  of  which  time  she  was  his  housekeeper,  to 


-v»B»  ra~f 


■.ftL  n,.t..    t\.iTKt  ■-"» 
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t'NDlTE  INFI.l'ENCE. 

r:::r;i':'r" -■-::::■;': 

*«... ,  ■.,,."" '"  ■""'  ■  '■»  '•'»  •"'  <. 

;«.-n:.:::i:r :::::»--- 

50.);  /."r  Doolr/i,  18  x.s.R  4„7  •'•       ''■'"■"■ 

-'1  «■„.,  L         ;  r'"™""  "  "•"•"'•-"-"'«'  tha.  the"'"'"- 

«i"  and  did  not  alter  it    the  ^^  .       '"*  """"'  "'' 

c-'«rf^,  37  s.cR.  m.  ""'  """"•   '''""'*"  ^- 

Through  the  onus  of  remnvin™  ... 
'he  instrumentality  of  '"''"'™'  "'''"S  from 

-vn  favour.    etT,;!;."^"™  '"  "^^^  «  -"'  in  hi, 

^oththete^Iltrhllift'"'* 

--eitorafter„ard:ri,:r:::;-t:T'r" 

ivho  was  ill  a'  t».«  .:       u  "  *""  testator, 

"■stator  al  ;:  r;"';,"""'^  "^  -'''"^'  "  "i",  and  the! 
■.old.  .lrf„„J  ;^  ""'  t  '  """'^<'  ^*'  '"^  -'"  --  "P- 
1^'-    And  see  i..  FUc,  26  N.S.R  ^^     ^  ^'■"'°'  "  '•<^«' 


'iH/T  \t^ 


m  ""aC^u^'fC/f^UOi* . 


36j  UllUIHITia  rOR  A  VM.ID  WIIX. 

Ctaf.  r     are  coimittent  with  the  hypothe«ii  of  undue  influence.    Adatru 
V.  UcBealh,  27  S.C.B.  13. 

There  mu«t  alio  be  evidence  that  the  tertator  ii  not  in 
fact  a  free  SRent.  So  where  it  wa«  ahewn  that  a  teatator, 
physically  weak  and  suffirinit  from  diaeaae  of  the  brain,  and 
under  the  influence  of  hi.i  wife  in  busineaa  matters,  made  a 
will  under  her  influence  revoking  a  prior  one  which  he  had 
shown  no  inclination  to  alter,  the  latter  will  was  net  aside, 
and  the  former  upheld.  Waterhouse  v.  Lee,  10  Or.  176. 
See  DonaUton  v.  Donaldaon,  12  Or.  431;  Roman  Catholic 
Episcopal  Corporation  for  Diocese  of  Toronto  v.  0'Co:mor. 
14  O.L.R.  666. 
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<'iiAi"ri;u  VI. 

AI.TKUAIIONH,  INTKRMNKATloxs,  AXI.  KliASl'lira. 

I.    is  inmmtorial  that  tl„.  will  ,.nnt,.m»  l.lnnk  spm^s  or  ,>von  a 
Munk  |,ugo.     r„r,„,,,  V.  r/,/,/,„„,,  1    u„b.  70.-,;  /„  /,„„/.  /,.,;,, 

1.  If.  ■!  IV],   I7(!;    /„  /„,„/,,    \r„ll„ii^  ;)  p    ,^  J,    |.,, 

Mml  „„,1  ,vrit(c„  ,l,.,.l„mti„„,  „f  u  f.stut.r  muJc  l„.f.,r„  or 
aft.-.-  tho  <.N,.cution  of  fl„.  will  ar,-  M,lmissil,l.  i„  evi,le„«,  for  tho 
I.MToso  of  showing  what  wcro  tho  constituent  |.arts  of  tho  will 
at  Iho  timo  of  pxr.ciition.     r.'wrW  v, /.„/■,,,  (i  J',  ])    \ 

-Whoio  a  will  contains  ohlitorntions,  a.h'litions,  or  other  altera- 
t.ons,  ,.v.,U-n, ,.  must,  if  ,,08Mblo,  I.,  ,,roJuc«l  to  show  when  they 
were  made.  /«  /,„„/,  m„l,„nr,-l,,  1  p.  &  U.  ..,,,7.  /„  j„„r 
/''://,;/,  I.  U.  .i  B,.  .-,()«;  .!/,«,.,.  V.  .Vo.,-,.,  I.  U.  (i  Kn.  l,i,i.  /„ 
Imm  Toil,,,;  6(i  L.  T.  00. 

For  this  purpose  declarations  of  tlin  testator  with  regard  to 
h.s  testamentary  intentions  made  before  the  .late  of  the  will  aro 
a.ln.msihle.  /;„,.  v.  P„!nm;  16  Q.  B.  747;  h,  /,„„;,  S,lr.,  3 
r.  it  D.  -,'(i ;  l)i'iii/i  V.  I)eiir/i,  -2  P.  D.  CO.  ' 

Tho  fact  that  a  date  earlier  than  tho  date  of  tho  will  is 
mniesed  to  alterations  is  not  alono  su/ll-ient  to  show  that 
they  were  niado  before  execntion.  /„  /,o,ii,  Mmmii  3 
1'.  &  IJ.  :.'.j;t.  * 

As  to  tho  proper  inference  where  there  is  evidence  that  some 
"t  least  of  the  alt.-rations  in  a  will  were  nia.'e  before  execution 
«.e  Willi,!,,,,  V.  AMo,.,  1  J.  &  II.  \\-,.  3,„„  .,  _,/„^,.^_  J  jj' 
()  Eij.  KKJ ;  ]l„l„,i,/  V.  l),r,/c,;  25  L.  R.  Ir.  -.'1)7. 

Alterations  ma.le  in  ink  before  execution  will  be  presumed 
to  be  final.  Om,,,  t.  6-/-,-.7»r//,  3  D.  M.  &  G.  7S0  ;  //,/,„//  y  /(,// 
■i-5  B.  •■);i5.  '        ' 

Alterations  made  before  execution  in  pencil,  tho  will  beinc. 
written  in  ink,  are  ],i-i„,u  /„ci,  deliberatiye,  and  the  original 
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Eviil.-tiCP 
wliiMi  altrra- 
tiun<t  tiiaUo. 


3'rcsiiniption 
a«  tu  altiTu- 
tion. 


Drlilx^ratiio 
alterationi. 
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Out.  VI. 


rrp«nin|>t}nii 

UH   tud.ltlM.f 

ttlh'iiiriiiii. 


Altt-nitiniiH 
nrhT.I»tcM.t 
sill  ai.d 
lulorc  nKli.il. 


AI.Ti:llAitliNH,  INTIllll.lNK.ATIiiN.H,   \XI)  llHASl'RKK. 

williii".'  will  hn\o  ,.(T.ct.  //.(«■/[■«  V.  ll:in,:.  I  llnpr.  ■'!■.'■.'; 
Kilii.inl  \.  .1^1/,,/.  ill.  1!H);  l;,imim-nll  \.  Jliiiilri;  ','  //<.  ti.M  ; 
/'«//.,/  \.  Il„ii,l,nilii.;  ..  riiillim.  :i-.M  :  Lnrrmlrr  \.  .('/■////<, 
I  A;1.1.  IICIj  tUilnimi  \.  Prinuiiijlmi,  .'I  ^[00.  1'.  ('.  •,'■.'■'1;  /■)■'/«./, 
V.  r/)„,vr,  .0  llri.  :)!P;  In  /».«/»  ,7«//,  •.'  ]'.  A  D.  ■.''id;  /i/  hmi, 
.Ui,n>,  ih.  ■M\;-.     S.>r.  //,  /.««/»  A,7/«y/'//,  II  W.  U.  .')"l. 

Alti'i'iiticiiiK  mill  mlcliliniis  nimln  ,11  11  will  i'(im|iliili'  witluuit 

fllt'Tll    IlllLst    l**»   l-n-^linii'il,   ill    tln'    IlV'PllHi   f»f  0\ii|i'nr'0,  tn    llftM' 

lii'ii  iiinilo  iifti'i'  t!io  cxcciitiiin  of  tlii'  will  or  nnv  fulwd|iiiiil 

(■n.ti,il.       r„„i,ir  \.   IIOiMI,   I  \.  nf  C.  (is.-,  ;     I  Afrm.  V.  C.    ll'.l  ; 

,S'//,-/»«/«.  V.  /,'"</«//.  I  S.  N.  H.  ll."i;  f/,vr,//,'  v.  7V//.r,  7  M.in. 
1'.  ('.  :l'.'";  (Inim  \.  Oiyjnn/,  .T  1).  M.  &  (I.  rxl) ;  />...  s. 
Pii/inr,;  Hi  (J.  11.  747;  WillliiniH  v.  y(«/,/,./,,  I  .T.  &  11.  11-.; 
riin.him^    \.     Wliiiiiinl,,.,    :l    8w.    iii    T.    x\  \     /-.    '».,,/»    Ay.,-, 

.■I  \'.&.  1 ).-'(;. 

AltiTiitiona  mill  mlJitiims  mailo  in  n  will  wljiJi  wouM  In' 
iiicnmploti'  witlioiit  tlioni,  must  bo  iiromiiicil  to  havp  boon  irnidi' 
l»'fni-('  pxoeiitiiin.  hi  luntli  Cinfi/r,  1  1*.  &  I).  ^A'-\;  liiirh  \\ 
lliir/,.  1  ]ti,b.  (17",  1  (i  N.  of  C.  r,H;  In  Imm  Sirii.dni,  •:  Itob. 
111-.' ;  (/rm/Zr  v.  Ti/'n;  7  Uno.  P.  V.  .rid ,  /«  Imiii  li„l.  '.'  1'.  .li 
1>.  ■-'!  1 ;  In  hmiU  Ailmm,  //-.  :!(I7 ;  In  hmm  King,  2:|  W.  B.  •'")•'>-'. 
Si'P,  liowpviT,  /,/  Imii.t  tr/ii/i;  W  Ji.  J.  1'.  "i'). 

Iiitcrliiu-atiims  anil  nltorfttions  iimdp  in  11  will  wliiili  is 
iiitiTwnrils  conlinneil  by  11  eoiliril  nro  inlniittpil  to  prob;ite  il' 
it  njiiipjirs  from  tlio  roiliril  or  otlicrwisi'  that  thoy  wito  nmili- 
bifori'  tlio  nxociition  of  the  coillnil.  T'/ifr  v.  Mtrchinif  Tnt/lnr  . 
\->  V.  I).  '.'ICi  //(  *'.."/.«  Ihnlli,  iWn)  V.  ■,>.-,:i. 

Tho  Wills  Act  (1  Viet.  r.  -Mi),  s.  -,'1,  oimcts  that  no 
iililitcnitinii.  intprlini'utinn.  or  othor  alteration  iiiaile  in  uiiy 
will  nftiT  tho  pxpcution  tlipivof  plmll  bo  valiil  or  linve  any 
effect,  pxi-ppt  80  far  as  the  wonla  or  effect  of  tho  will  befiif.' 
.sneli  alteration  shall  not  bo  apparent,  unless  siieh  alteration 
thall  bo  pxcinteil  in  like  manner  as  heroinbofore  is  requiri'l 
for  the  ext'cutinii  of  the  will;  but  the  will,  with  such  alteration 
as  part  thereof,  shall  be  deenieil  to  be  duly  executed  if  tli" 
sii,'iia(uri,'  of  tho  testator  and  the  subscription  of  the  witnossis 
bo  made  in  the  margin,  or  on  some  other  part  of  tho  will 
opposite  or  near  to  such  ulterritiuii.  or  at  thf-  foot  or  end  ii 
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OILiniUlIONI.  , 

'<ui  «  r  tt..„  „t  tla.  end  „r  «„„„.  „„,,,  ,,„,  „,  ,^^  ^.„  «— 

A„  „  torntion  „p„.«i,..  „.,,i,h  ,1,,  „,,„tor  «„.|  ,wo  witnoMe. 

iirulor  thm  «,.,.|i„n,    /„  fco,,,,,  Wruill.  4n  L  J    |.  •)! .  r,  ,,   „ 
IIB;  ,...,  t,H,  /„  «,„„„  7v„6v,  ;,  ,..  4  0,  o^o,  ,„  ^„„,;  ^,^^^^; 

»«'    Ij.    .1.     i'.     li).  • 

A  «..„,..„,.,  ,.,.„„„..,,„„,  „„  „,„,,,„,„,  |,„^„  ^,,^,  ___^^,_|  ^^^^ 

„  t,„         :"V"'"'"""'  '"  '"•'■'■»"'•   ""■•'«"  "">  '-tator 
.  ..    »,tn,.,H..,  1„„|  „„„„||.,,,  „„,,  „,„  „„.„„j 

/./,„„,,//„,„,,  .  Curt.  3:,7.  To^„l,,  ,.  ,v„Uo,,.  3  Curt 
L  R,  i'r  oflT  '""■  '  *""■■  *  ''"■  ''"^  ''"'"'■"'  ^-^  '"'•■'"-  23 
The  Court  will  only  en,l.avo,.r  to  .Ii,oover  the  original  bv 
tho  ,.,0  „f  Bl„«,e,  or  H.milar  mo„,„,  „nd  n„t  hv  ,he  ,„e  of 
chen„.„l»,  ,„  removal  of  any  ,„b,tanoo  from  tho  will      /, 

m^'^lt'm.  "  """"""' '  ■■''■ "'  "^^ ''''  ''^'"•"  ^-  ^-''^ 

nut  whore  a  testatrix  wrote  something  on  tho  back  of  a 
n<i.e,l  an.l  ,u.,sor,„ontly  pa,,e.l  a  piece  of  blank  pap»r  over 

e  wr,t,n,  ,t  wa,  hoi,,  ,bat  the  paper  mi«ht  be  removed. 
In  boms  Cilhcrl,  (1893)  p.  ]ai 

It  appear,  to  bo  eloar  that  no  external  evidenoe  would  be 
n.Im.tted  to  ,how  what  the  original  wor.l,  were,  oxeop    in  a 

.  &  D.  211;  In  rr  .^  ./.,„„,  J.  r.  g  y      r,^^ 

in.Irl  „  T"".  .  ''"•'"'^  ''"•™""  "''™  "  n"-tion  of 
"torlme„t,on  ha,  been  adopted  upon  „  question  relating  to  a 
-.so  0    roa  ,y  under  ,ho  same  wi„.    /„  „  CnV^.W.,,    ol, 

'.  LansMl,  30  W.  R.  57.  I'ui'ei/ 
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ALTERATIONS,  INTERLINEATIONS,  AND  ERASURES. 


Ch«p.  71.  CANADIAN   NOTES. 

[nutmeniii.  Xo  ol)literation,  interlineation  or  other  alteration  made  in 
any  will  after  the  execution  thereof,  shall  be  valid  or  have 
any  effect,  except  so  far  as  the  words  or  effect  of  the  will 
before  such  alteration  are  not  apparent,  unless  such  altera- 
tion is  executed  in  like  manner  as  hereinbefore  is  required 
fir  the  execution  of  the  will:  but  the  will,  with  such  altera- 
tion as  part  thereof,  shall  be  deemed  to  be  duly  executed,  it 
the  signature  of  the  testator  and  the  subscription  of  the  wit- 
nesses are  made  in  the  inarfrin  or  in  some  other  part  of  the 
will  opposite  or  near  to  such  alteration,  or  at  the  foot  or  end 
of,  or  opposite  to.  a  memo'-andum  referrinf:^  to  such  altera- 
tion, and  written  at  the  end  or  in  some  other  part  of  the  will. 
R.S.O.  c.  r28,  s.  2:i ;  R.S.B.C.  c.  193,  s.  18 ;  R.S.M.  c.  174,  s.  18 ; 
R.S.X.R.  e.  IfiO,  s.  15. 

rova  Scotia.  In  Xova  Scotia  the  .same  section  is  substantially  enacted  but 
it  is  preceded  by  the  foUowinnr  words: — "No  cancelling;  by 
drawin"!  lines  across  a  will  or  any  part  thereof  and" — then 
proceeding  "no  obliteration,  etc."  And  the  word  "cancella- 
tion" is  introduced  in  the  body  of  the  section  in  conjunction 
with  "alteration." 


Cancellation 
of  alffnaturea 
before  act. 


Interlinea- 
tions before 
act- 


Before  the  above  enactments,  a  will  was  found  after  the 
testator's  death  by  his  heir  at  law,  with  the  signature  of  the 
testator  and  the  subscriptions  of  the  witne.sses  cancelled,  and 
a  .iury  found  that  the  will  was  revoked  by  the  cancellations. 
The  Court  refused  to  disturb  the  verdict,  and  held  that  the 
heir  was  not  bound  to  account  for  the  cancellation,  no  fraud 
being  imputed.    Crooks  v.  Cummings,  6  TJ.C.H.  305. 

Where  a  will,  before  the  above  enactments,  contained  in- 
terlineations not  noted,  and  possession  had  gone  for  a  lonir 
time  consistently  with  the  will  as  affected  by  the  interlinea- 
tions, the  Court  presumed  that  they  were  made  before  e-\- 
ecution.  If  possession  had  gone  consistently  with  the  will 
as  unaffected  by  the  interlineations,  the  presumption  would 
have  been  otherwise.  Doe  dcm.  McVcy  ..  Daniel,  15  N.BR 
372. 
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ALTERATIONS.  g_. 

Any  alteration  or  revocation  made  in  the  provisions  of  a     OUp.  TI. 
w,ll  after  the  eoming  into  foreo  of  the  above  enaetment,  must  HW,!,;^ 
b.-  signed  anH  .,  :..-  :p,,  in  the  manner  thereby  required,  though  ftg^JS.""""' 
the  w,ll  w,  ;  „„,de  h,.r«,-.    ;he  enaetn.ent.     Smith  v.  Mermu 
2o  fir.  38;: 

The  om,..  ,  sts  o„  u  p.rty  asserting  it  to  shew  that  an  in- 
terlmeafon,  „,„de  s,ne.  the  above  enactments,  which  is  not 
s.gned  and  attested,  was  made  before  execution,  where  the 
w.  1  contains  other  interlineations  properly  signed  and  at- 
tesicd.    Ifc  Lawsoii,  25  X.S.R.  454. 

A  clause  inserted  in  a  will  by  a  solicitor  recited  a  sale  of  Un»..oH™. 
two  parcels  of  land  to  one  S.,  and  devising  the  land  to  the  "■ 
P'a.nt.fr  ,n  the  action,  with  a  direction  to  convey,  and  dis- 
posmg  of  the  purchase  money.  There  was  a  written  con- 
tract  to  sel,  one  parcel  to  S.,  but  no  evidence  of  a  contract  to 
sell  the  other.  After  the  testator's  death,  the  solicitor  pro- 
cured the  plaintiff,  who  was  under  age,  to  eonvev  both  par- 
eels  to  s..  without  providing  for  the  purchase  monev.  On  a 
bdl  hied  by  the  plaintiff  the  conveyance  was  set  aside."  .Ircft.r 
V.  Scott,  17  Or.  247. 
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CHAPTER  VII. 


REVOCATION. 
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Chap.  VU. 

WUltobe 
revoked  by 
marrlBKe. 


Law  OH  to 
revocation  by 
marriatre  part 
of  matrimo- 
nial law. 

Revocation 
depends  on 
domicile  at 
time  of 
marriage. 


Will  under 
power. 


Sect.  18  of  the  Wills  Act  enacts  that  every  will  made  by  a 
'  man  or  woman  shall  be  revoked  by  his  or  her  marriage  (except 
a  will  made  in  exercise  of  a  power  of  appointment  when  the 
real  or  personal  estate  thereby  appointed  would  not  in  default 
of  such  appointment  pass  to  his  or  her  heir,  customary  heir, 
executor,  or  administrator,  or  the  person  entitled  as  his  or  her 
next  of  kin.  under  the  Statute  of  Distributions). 

The  F-npl'  h  law  as  to  the  revocation  of  wills  by  marriaso 
is  part  of  tlie  matrimonial  law  of  England.  In  re  Martin: 
Loustalan  v.  Loustalaii,  69  L.  J.  P.  74. 

Whether  the  English  law  applies  depends  on  the  domicile 
of  the  parties  at  the  time  of  the  marriage.  In  re  Martin; 
Loustalan  v.  Loustalan.  fiO  L.  J.  P.  74. 

Where  a  will  made  in  exercise  of  a  power  which  would  not 
be  revoked  by  marriage  disposes  of  other  property  of  the 
testator,  it  will  be  revoked  by  marriage  only  so  far  as  regards 
the  property  not  subject  to  the  power.  In  bonis  Russell,  15 
P.  D.  111. 

A  will,  though  made  in  eontemplation  of  marriage,  is  r.'- 
voked  by  marriage.  In  honis  Cadywold,  1  Sw.  &  T.  34;  Mars- 
ton  V.  Boe  d.  Fox,  8  A.  &  E.  14 ;  Israeli  v.  Rodon,  2  Moo.  P.C.51. 

A  will  made  in  exercise  of  a  power  is  not  revoked  by  mar- 
riage where  the  heir,  executor,  or  administrator,  or  statutnry 
next  of  kin,  would  not  in  all  events  take  in  default  of  appoir't- 
ment.  In  bonis  Fenwick,  1  P.  &  D.  319;  In  bonis  Worthinfi- 
ton,  20  W.R.  260. 

Nor  is  such  a  will  revoked  by  marriage  if  the  persons 
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llKVOCATKi.v. 
not  take  in  .  J      ,   X"    ';"  ",  "'l^  ''"^  "'  »'-  I"'W.-r,  do 

15  p.  D.  Ill  '  '  •  "™  f"  '"""■'   /.'mW/, 

-::t^S":srr*.;-,;;-:irrTr 

;■■  !"•«  rro.:.nco    a„  I  iv  ,  •      ,        ';*'"*'"■•  ™  V  ^on.o  person 
Whore  a  ,vill  l,„s  been  destroyed  „.ai„st  the  ,v,M         - 

lip.  Dr.i  'u  revoke.       Jii  ion,.,  ao./i,y, 
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rL'V.jk(<l   l.y 

prcMimjitiim. 


^oivilltobo 
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<^ii.  or  by 
(lettruction. 
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intriitioii  to 
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A.^t  .it  Jo- 
HtriKtiim  iKit 
clou.'  ,,aii,i« 


<""?■  Til-     4  N.  of  C.  lOli;  Hi-lint  v.  Itriml,  ;)  V.  &  D.  ^7  ;  //(  bonis  Iliiie, 
(1H!1:;)  P.  L>S-.>. 

A  will  left  in  tlin  po5.<i'>sion  of  a  testator  win  siulisoiiiiHitly 
l)C(Oiiios  iiis!in(>.  unci  rovokod  Ijy  liim,  mnst  lie  sliown  to  liiive 
been  revoked  wliilo  he  was  of  sounil  mind,     /fnriii  v.  JIrm://,  1 

Sw.  *  T.   l.Vi;    ,Sjiri,/,/r  V.  S,,,-;,;,;,;  \   V.  &  D.  (lOS. 

Itevooiition  xS  in  all  eji^es  a  (luestioii  oi  intention,  and  if  the 
not  done,  though  in  itself  siilfieii'nt  to  revoke  a  testamentary 
instrument,  ean  be  sliown  to  have  been  done  for  n  purpose  otlier 
than  revoealion,  it  will  not  revoke  the  instrument. 

Thus  ilestruetion  of  a  will  on  the  erroneous  supposition  that 
it  is  invalid  ('/),  or  that  it  has  been  revoked  or  become  usi'- 
less  [fi]^  or  that  another  instrument  is  \alid  (r),  will  not  revoke 
the  will.  ai/,.H  V.  irnriiii.  ■>  V.  &  1).  101  ;  In  luinh:  ni,i-nti„i, 
14  1'.  A  7 1.  SJ  (,i)  ;    SnII  V.    S,„ll,   1    ,Sw.  i  T.  --'."jS,    ('Inrh^un  v. 

Chrhiin,  ■>  Sw.  &  T  !ii:  ;  :U  L.  J.  1'.  U-\;  h,  honU MiiMhlin,. 
■J  Sw.  &  T.  oS:', ;  10  ,Iur.  N.  S.  I  100;  r.ranl.lri/  v.  Lilirjl,  78 
L.  T.  '.;■) ;  Shiinjhn/  v.  Il'/ilfi;  (1!10'.')  1',  t(i  (/,)  ;  J/i/,/e  v.  Ui/i/,; 
1  Eq.  Ah.  400;  Oninn-^  v.  Ti/iri;  1  V.  W.  :i4.") ;  Piri-o/l  v. 
I'liroff,  1 1  East,  4',':i ;  Jhiimr  v.  Crnbh,  .'i  P.  &  D.  08  (.). 

Some  of  the  eases  above  eitcd  have  been  called  eases  of 
dependent  relative  revocation.  They  are  really  eases  in  which 
there  was  no  nniinim  iriiu'innll  whatever.  The  instruments  were 
di'stroyed,  not  with  a  view  to  revoke  them,  but  bec'ause  tin' 
testator  thought  they  had  been  revoked. 

In  the  sauu^  way  the  destruction  of   a   codicil   whicli   h,. ; 

ievi\ed  a  revoked  will  will  not  revoke  the  will  if  it  appears  lU::; 

the  codicil  was  destroyed  on  the  supposition  that  the  will  would 

still  stand.     Jniiii't  v.  S/iriinjifon,  1  1'.  I).  4:11. 

8o,  too,  an  act  of  destrnci  ion  done  merely  for  the  purpose  of 

making  a  fair  copy  of  the  will,  or  to  improve  tJio  Iiandwritiug. 

has  no  revocatory  effect.     In  honin  Ki'nn'U^  *2  N.  li.  461  ;  //; 

hunk  Jp/Mie,  1  lla;;.  144;  In  hiinU  Tozt>\,  •>  N.  of  C.  11. 
A  revocation  made  with  a  view  of  making  or  reviving  some 

other  disposition  will  only  take  effect  if  such  other  disposition  is 

effectually  made  or  revived.     It  is  not  material  that  the  ollici- 

disposition  is  never  jmt  into  writing.     Onionn  v.  Tiji'cr.  I  T.  W. 

^13;  -i  Vem.  74^;  Free.  Ch.  450;    1  Eq.  Ab.  408;  Ex  purte 


revueatioD. 


"mKimmsmm/smKmi 


Ch«p.  VII. 


«W-r,  rV.v,,  .lis,  ;!;.,.    r    ,,   ,.. 

"^  l-t  of  H,„  ..t  of  ro     e     !    '^  r  'l     """  ™"'  '"^'■-'-'' 
'i'lm   ri.T,.   r,n-ocatiV,n    „f  .,  „.:,,    ,.  ,,        ,  , 

^"  *'"-  //  ,./«„,  1  p.  .^  D.  ft,  i .  j„  ,„ '    ;,"V'-  ^-  '^^  1'  ■-'»■-' ; 

^'-^^;'^-..w,„,.,,,,4::    :■;;•-■*;■  will..,,,, 

">-'g"-.I  will  is  „„H,.,.,n„, „„,,.,,      ■"'"'*"•■''.  W  ,l.,.t  tl.o 

ir.  ''■-'".  '""'.vv.  rw,y,,inL.j  p^ 

^"   7''-   "f  .•evooMli,,,,   th,.   in(„„ii, 

ll'"».ifn  Willi,  shown  to  l,,vn  I, 
r'-"f  -i^in,  „  f..h  wiM  r   .J^™.™^;^'!"  '^^  "'^  p.- wn,  .„,.„, 

f »"  fro^i.  «-ai  i,  ,„„,„,   ^„  ,,^^^      ;-  '■ '  ^;'U  -  ...,.  ,.„voico,i  fi,r'° "-" 

\m.  Al,r.  JJovisn.  R.  o   „,      -    T     "'-'"'■■■''•     ^^^"'"  v.  J/„™, 


"f  'lie    (cst,i(,ir 


Alu..   JJovisn,  R.  o,  ,,  ^;:  -r'  "7  '■^'-      ^'^'  V.  ,V„™„, 
/'"'«-  V.  Vr,M,  -.i  p.  .t  1,  0,  '    -"'"•  •'•^'  '•  '  ^'•"^  '--'a,  n.  („) : 

Similarly,  a  ,vill  eanoel,o,I  i„  „,„„,.  ,        , 
»;'"oh  ea„„ot  b.  .0  set  „;-,  i,  ,„(  .,  '.    "  '^"*  "P  ■•>  prior  will  T„«tup 

Porhap,  where  „   will   •-,   o„ '.„:,' ''"■ 
'"'""'«'•  invalid  i„strun..nt  „T         ,     "P""  "'^  ^-^""'io".  of 
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OMitcmtii.n 
c.t  fart  u( 
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witllOUt  ill 

lincatiuu. 


Ensiirfi  of 
imiiie  of 
executur. 


liKVIlC'ATION. 

OTO  tlio  eaino  would,  even  in  tlie  nbsonci'  ot  express  ovidonoii 
of  liitfiilion,  be  sulliciont  to  show  that  the  prior  will  was  only 
intonjcil  to  bo  revokocl  it  tlio  soeonil  instrument  was  effectual. 
See  0/iiV,M»  v.  Tiirrr,  1  1'.  W.  3  |:i ;  SImrl  v.  S«iM,  4  East,  419  ; 
/,/  Ijonix  .V!i/,//,/oii,  :!  Sw.  &  T.  58:!. 

rpon  the  same  pviniii  k>,  when  tlio  amount  of  a  benuest  is 
olilitoratecl  after  the  execution  of  the  will,  nuil  a  different,  oven 
fhougli  it  maj-  bo  a  smaller,  amount  is  written  over  or  inter- 
lineiiteil,  the  subslituteJ  bequest  being  incapable  of  taking 
effect,  the  original  beijuest  rnnains,  the  inference  being  that  it 
was  the  testator's  intention  to  revoke  the  original  bequest  only 
if  the  substituteil  bequest  was  efl'oetually  made.  Ilrnul.f  v.  7i' ;,/, 
:'.  Jluo.  ]'.  ('.  :'.-ll,  overruling  In  kmls  Itmoh;  -'  Curt.  :!(:); 
S,:,ir  V.  ]>u/,iMii,  •'!  Cult.  1-JI,  ovi>rruling  S.  C.  iwm.  In  hmix 
IHl'lihi,  -'  Curl.  :i:|-.';  //'  l>>'iih  llor^fm-.l.  :i  V.  &  I),  t-'ll  ;  Li  iv 
X.lmii,  I.  i:.  t;  Eq.  "iilll;  Sliirti.ii  v.  /»//«•/■,  :U  W.  R.  :iS--' ; 
fee  Kii-h-  v.  /uV/,-,4  l!u>s.  !:!.■>;  /,'«7,c  v.  ./-»/<. -v,  11  JI.  .*c  \\. 
IIOl  ;  Wh,  nil  v.  I'l'idt,  ■.'  B.  &  ]i.  (!J0.  The  case  of  In  '»///'< 
Liniih,  1  Cart.  !)(ICi,  U  ovcrrul  d. 

In  such  a  onso  ovidenee  is  admissible  to  show  what  the 
original  legacy  was,  and  if  necessary  the  Court  will  employ 
chemical  means  to  nscertiiin  it.  In  Imiik  Ilunfunl ,  Kiiim—svp 
itnte,  p.  ''JO. 

It  there  is  an  erasure  simply,  without  any  substitution  or 
■  interlineation,  the  doctrine  does  not  apply,  even  though  the 
erasure  may  bo  ot  part  of  a  legacy— as  for  instance,  where  a 
legacy  of  one  hundred  and  fifty  pounds  is  given,  and  the  words 
"and  fifty''  aro  erased.  In  boiih  Ihbclxoii,  2  Curt,  '-il' ;  In 
Imi!,  IIoi--fin;l,  3  V.  &  D.  211 ;  In  ir  AVion,  I.  E.  (i  Kq.  "KiP. 

T^pon  similar  principles,  when  the  name  ot  an  executor  has 
been  obliterated  and  another  exei'utor  substituted  after  the 
execution  of  the  will,  the  name  or  the  original  executor  will  lie 
restored,  if  it  can  bo  shown  by  external  evidence  what  the  name 
was.  The  presumption  that  the  testator  intended  to  appoint 
some  executor  or  other  is  a  strong  one.  In  lionis  Pari;  '.'il 
I,.  J.  r.  TO ;  0  Jur.  N.  S.  oli ;  Tn  bonis  lining  1  Sw.  &  T.  ■>"! ; 
■>'.)  L.  J.  1'.  79;  In  bonis  Grmiicood,  (180-')  1\  7. 

■\Vhere  t'le  name  of  a  legatee   is   obliterated,  and  that  ot 


is    no      Chap.  VH. 


■SKVi;i!.U,  WILLS. 

nnothor  log«fe.  s»b,tit„to,l  after  e.xooutl.m,  and   th,-, 

f."tla.i-  ovJc..,™  of  intention,  „o  .-aso   of  d.p.„.l,.„(    ,vl..Iv,.  „„ 

roNocation  an«.3.     U„,ler  su.Ii  .ivun.rfuuoes,  I„„v.v,.,-    ,.  ,  ..,.  ''■'^■^' 

:!.ii: "' ""'™ "™™"°''  ■""^- ''"  '--^  ''>■  .-I-- 

Thus    if  it  „,,,,«„s  frcn  ,..xt«-„al  oviJenci,  timt  «  gift  1„„ 

that     not!.,.,.  ,.,.,-„„  „,.   i„,.i„u,.  of  ,„ki„,,  „;„,  „,.„,  „,„ 
execufon  of   ,.,.  „i„  ,„o  „„„.o  of   ,1„.  fi,,,  ,„„,„„  ,„.,  , „ 

logatco  tuk>.  on  ,he  „.o„n,l  tl.ut  ho  was  i„t,  n,h,l  to  UU  i,!  .ho 
vent  of  the  snh.itnt.l  h,,„to„  b.ing  inc.pablo  of  ,al.„. 
*o«M  MiCil,,;  :j  1'.  i4  D.  ;i  I. 

A  subsequont  will  is  „„  ,,,,.„„„,;„„  ..f  ,  f,,,,,,,^  ,^,.,.  jj  ^ 
t  "ts  of  the  lat.r  uiU  are  unknown,  or  if,  thon.^h  it  is  know"    "'"^ 
.attholatorw.Uai,for..fronMhofo™o;on,.,-t:!:       :     ;:;r; 

I.  B.  N.  S.  an,  3o7;    7/,7/,v,  V.   //,,///,,    ,,  ,.    t,    .,.,1 

Where  there  are  several  testamentary  instruments  wi.eh  ar.  s.vona 
0  .neons,stent,  they  will  together  be  eon.idered  the  will  of  Z  ' 

■!  »w.  &T.  190;  z;,,./-,  V.  y;,r/rt,  4  Sw   A  T    ■>■,.    r 

/'    .anil         C\       •!  1    -  m.  _  I       '     '•       -'l:'    ,        J  //       llOlllS 

M  L.  J.  p.   1  ;    /„  /,„„•,,  7/,„Ay//„,,„„,  CI,  r^    .|.    j-^,  ■'' 

The  faet  that  both  instrun.ents  appoint  a  person  sole  executor 
V.11  not  cause  the  h.ter  i„strunu>nt  to  revoke  the  fornu.      / 

:x;r^  ::■''■  ^^^^  "''"--*- -->>;-- 

Where  a  subsequent  will  disposes  or  shows  „u  intention  of 

;«ofaUtete.tatorspro,r,y,itwi,l,„,.„a,„,^,:^i 

ukedapnorwm  ,„  .„.„.  whether  the  dispositions  eontained 

.ho  sub^,uent  will  are  different  from  the  earlier  dispositi   ,s 

or  not.     JIr„/,r,  v.  //,„/;.„,,  ,  Curt.  .l.iS;    i  Moo,  P  ,•  o?  ! 

-bl,    CWnUy.  Com-en,  2  V.  &  D.  397;   7)™,,.,.,  v. /.„„««, 
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Ctip.  Yll.  2  v.  1).  '.I-*;  O'Liiiji  V.  Ihmjhs:,,  :j  I,.  1!.  Ir.  :iJ:) ;  /;,  ,. 
.V-F'ir/iiui;  i:)  L.  l;.  h.  ■,m;|  :  //,  /,..«/<  T.mmiii;  uii  L.  T.  (171  ; 
/«  /«,.;.,  r„h,rr  ;  l:,/,wr  v.  y>r,(^  r,,S  L.  J.  r.  44 ;  Oiili'/I  ^ . 
J/7/™c(!«,  (ISIIS)  1'.  -.'I  ;    h',il  V.  K,i,f,  {VM->]  V.  lOS. 

Tills  tbii'triiK'  npi'lii  ^  fvi  11  tli'iiigli  tilt'  KCt-'ninl  will  t'linnot  1"' 
founil,  mill  must  bi'  I'lcsiiini'il  tii  Iiiiv.'  hm  iv\(>ko.l.     Mr  Am  v. 

J/r('«'/.  '■''  Ti-  li.  li'.  l-'-i- 

WluTo  tlnn'n  iivo  two  ti'st!iiii('iif:iry  iiistriinn'uts,  iinil  from 
tliuir  iialuro  ami  the  .siuToiiinliu^'  t'li'Lumstuncos  it  is  doiilitl'iil 
wlu'thiT  tlif  lati'i-  was  iiilcmU'il  I'l  Ic  in  substitution  for  tin' 
earlier  one,  t-viiU'lu-c  Is  ailniissiblt!  to  show  tlic  iiifeutioii ;  ami 
the  Court  may  iiif^^r  from  tlii'  similiirity  bt-twoeii  two  tDstamrii- 
tary  iiistriimuiils  that  the  later  was  iuti-udeil  to  bo  substitutel 
fortho  earlier,     .riinirr  v.  I'jimli,  5  1'.  I).  IdlJ;    irniuriirii/l,/  v. 

WitiiiciiTiiilit,  71  L.  T. -Ji;.);  Cliklmhr  v.  Qm'h-rfui/n,  (l.vi'. 
V.  ISii;   Li  l«'iiis  Jlr,/,i„,  (1!IU7)  1'.   l','.). 

Where  then'  are  two  testamentary  instruments  of  the  same 

ibitc  not  eonsislent  with  eaeli  other,  but  there  is  nothinp:  tosliou 
notcon«i«t™t.  ,vhieli  was  cNeenteil  last,  the  (.'ourt   will,  it  possible,  eonslnie 

them  so  that  they  may  both  stand  ;  if  they  are  so  ineoiisisl'vi 

that    they    eannot    stand    together,    neither    ean    bo    ]innri|, 

Tom,., Hil  \. -Mowr,  (lIHIo)  1'.  (ii;. 
The  deseriptiou  of  a  testanietitury  doeumeiit  as  the  last  or  l;i-l 

and  (Jiily  will  of  the  testator  will  not  alone  have  the  elle.  t  if 

revokinj;  prior  testamentary  papers.     Ciilfu  v.  (jilluil,',)  il">. 

1*.  C.  I'U  ;  Stoil'I'irt  V.  Orini/,  1  Ifucq.  171 ;  L>'Htfr;/r  V.  G„i,<ll',,n, 

I  r.  &  D.  ■")7  ;  Lcl!,-  V.  /.(.(ft',  I.  11.  o  Kq.  a:i2  ;  Frrni,,,,,  v. 

I'm  mil ii,  Kay,  17tl ;  ■}  V>.  II.  &  tr.  70)  ;  In  liciiix  Be  .'«  *'««.-.<-.'/,, 

■■1  P.  &  1).  4-,' ;  J, I  /■(    O'Cmiiiui;  1:J  L.  K.  Ir.  40)i ;   S!iii/m„i  v. 

F,ui,i,,  {1!"I7)  1'.  'Jl. 

A  will  containinj,'  a  clause  revoking  all  fonnor  wills  rev"l>''i 

a  will   made   in   exeeution  of    a    f.^eneral    or    special   pow'i'. 

Ho/limiii  V.  UeiiiiHj,  ■■'(>  Cli.  D.  I)!l ;  Jliinri/  v.  ]Iiiini/,2-\  AN'.  II. 

47li;    III    ir    Kiiir/il«m ;     Willlim  v.    Fri/ir,   :!'2   Ch.    I).   I'Hf; 

Cmlrll    V.    Wi/cwh,    (1W»«)    r.    21  ;    see    In    hoim    Tci„„;i, 

4.5  L.  T.  -.S. 

In  several  cases  where  a  will  was  made   iu   exercise  of  a 

power,  a  second  will  made  iu  exercise  of  another  jiowcr,  an-' 
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iiistrunieiits 
of  winu'  tliito 


Last  will. 


Claupp  of 
revocation. 
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CLAITSI.;  OK  riKVOfATIllV. 

'  «»■■  & T.  II-..;  7 w  li  54'  / ;  ■  ;■'' '" ''"""  ■""■"'"• 

r  ^oodiril  reviving  n  vv^ „k«l  „ ill  (h,.r„bv  r,-v,  i- ..        •„  ■ 1 

».«•  inoo,.i..,„t  with  tL,'  ..i"" :;;;.;'  ""■  -''-'•  J^vZfwn,.  ' 

Wlioro  will  A  is  revoked  bv  wiu'l!  au'.l'  ,1,".  .         ,        ,    , 
>»  a  eodieil,  purportiu.  to  revive  w  1    V    V-    7"  '  '■""'  ""■^"  ^'"""" 
'-•■-  will  A  i   nor  ir.  ^    «,        ,f         """""'  '"  ''"  '"'  ^'^^ 
^vill  1!  is  revoked  '^""'"""  ""■■^«  «'""--  *"'• 

'vitl.  will  B,  the  more  ftu-t     b-.t  tb-         .  ,'       i    ""•'•■■^'»'^"t 
:^HUowi,lAd,,..,,.rev„E:'j!urX:T'7'^'' 

ll'o  destruot,ou  or  e.moellation  of  a  will    vhe.vl'v     •  , 

«U  no.  revoke  „  codicil.     I„  ,,„„,  ^^^^t'^T""^''-  ^TT'^'"  °' 
>V.  it.  ,i.jj;  i„  4<,,,„  7/„/ffi,,//,  4  X.    I  c.  400; 


i 


"-iivil. 


«i««mSeneyh^FsainiKrf-ifiisMriiiiiK 


^^^!^B^ 
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Cb.p.  Vll.  /„  /„,„;.,  OniHli'inl,  1 1  Jiir.  \.  S.  IH 1 ;  Tnu'irl  v.  I/mpcr,  I  Curt. 
•,'Sf)  ;  /;/«./.  V.  ./„/.////./,  I  I'.  .^  D.  liN.-,  ;  /„  /»„„,  S;,wj,;  ','  ih.  TS  ; 
III  liuiiU  Tiiiiiri;  ill.  XM  ;  (Innliiirr  V.  Ciuiiiliniie,  Vi  V.  !>.  1  1 ; 
/«  iw/(.i  Vhiiinifi-,  (1«»-,')  P.  aril;  />(((>■  T.  /()W,«,  7">  li.  T. 
■153;  wo  full.  V.  (liiil/icij,  14  A.  C  70. 

But  if   will  nnd  codicil  nro  im   tliii   buiuo  jiieco   of   iminr, 
cutting  olt  tho  sljiuntuiv  to  the  will  will  revoke  tho  coiliiil, 
if   tho   intention  wus  to   icvoko   l)otli.      In   Imii'   JI/'Mi/,   >* 
V.  I).  IWt. 
Effn-ti.I  Wliiro  ft  will   is  ivvokivl  hy  a  »\il)Sequont  codicil,  it  i»  a 

I'  construction  whether  iutcrnicdiiito  codicils  urc  iil-" 


revokiiiRwiU    question 

on  «arlkr  vi.viiliril 

f«Ucil».  lc\okLU. 


It  tlic  r.vokinj,'  codicil  vctiis  to  tlio  will  hy  date,  or  di>liM- 

guiwhcs  between  tho  will  and  Bubsc'i«eut  codicils,  tho  hitter  iiiv 

1  )t  revoked.     Fiiinr  v.  SI.  Cal/iniiiir'.i   Coll.,  Iti  Eq.  Ill ;    s-' 

Jliiinii/  V.  11,11,1,)/,  :)  13.  KID;  I'lvll  v.  I',;ill,  U  Sim.  l',>i». 

no-nttiuion       The  rc-oxecutiou  of  a  will,  eoutiiiiiiiig  a  cliiuse  revoking  iili 

i''iui'n'/d"u»o  foi'niir  testiimentiiry  iustrunn'nts,  will  not  revoke  a  codicil  to  llie 

of  rovocutiwi.  ,^,;|)^  ^j  u„y  ,.,jj^,  jf  ,i,g  olijeet  of  tlio  rc-cxccution  appi'ars  |.> 

huve  been  to  give  cifect  to  altcriitious  in  tho  will,  or  if  there  is 

ovidcuce  to  show  tlmt  revocation  of  the  codicil  was  not  inteiulel. 

irmlv  v.  X,i-,i;  1  Itob.  Q:>7 ;    Ujitil'  v.  .!/«/■»/,«//,  H  Curt.  (l:;i:; 

III  l,„i,i„  liiiiiliii",  48  L.  J.  1'.  ti4  ;  -'S  AV.  1{.  l:S'.». 

A  codicil  niukiug  an  alteration  in  a  will,  referred  to  as  a 
will  of  a  jiartieuliir  diite,  and  conlirniiug  that  will,  does  nnt, 
without  other  circumstances,  revoke  intermediate  podicils.  Simll, 
V.  Vaiimiiijlmm,  1  Add.  44S ;  O-mi/V  v.  Mrmhii,,/,  4  Ves.  illii; 
/;/   hoiii-i  I),'  1,1   Siiimii/e,  ;i  V.  &  I).  42;    (limi   v.    T,-ll«.  '.i 

iu.h.2-n. 

liut  an  intermediate  codicil  may  in  effect  be  revoked  if  lit" 
second  codicil  sliows  an  intention  tj  confirm  tho  will  willifnit 
the  alteration  made  hy  the  intermediate  codicil.  3kLr,4  v. 
McNnh,  (1S!)1)  A.  C.  471,  V.  C. 

A  codicil  confirming  the  will  except  as  altered  by  an  cailicr 
codicil  referred  to  by  its  date  does  not  revoke  an  intermeJiatc 
codicil  by  which  alterations  have  been  made  in  the  will.  /'"/'''" 
V.  Fetimmi,  '-i:i  (;h.  D.  337. 


CiMliril  cnn- 
tiriiiint;  will. 


wm'mtf  '"n ,  '\*is' 


lil:^■l)t•A■rlox. 
L.  T.  :iri.  •      '"   '"'" 


I),  I., 


Chip.  VII. 


'.'.'kin 


I£'Voc)iti»in 

..flirt.. 


.  /A, 


«   CM.,-,,. 

II       M.    \       W.    fill  I; 

■'sii  A.  A  |.;.  ■..„;,. 


Illll-I  1...  tli<»so 
1.  ii.i.,l  in  tl,„ 


""'•'■  of  ..  Bii..,.,.,,;,,,,  „f  ,,„,,  .  '""'"  ''V  tlu.  p,.,.|V„.,„. 

PerformMh.  will  i        t    .   .' r","".,""'^"'  "'''^■''  ''"  "■•"••■".'■ 

AV//y.  V.  AV,-/,-,.,  4  Kiiss.  -l.i.-, .    I,, 
-'  N.  &  p.  615. 

.."ii7l'";.':'.;7"'r  ■'"-  -" --'■ 

i««.j-M,,,i.....  sj*:;:';,"" ■"■'"'"' «■•■«'.. 

ilJUs,  a  will  burnt  by  the  testator'.,  ord,.r    but  not   •     i  •    ''''■'"■ 
««/■/■  V.  i},««,  «  Timos  L.  H.  11  ■  ^""  ' 

Striking  tlirougli  the  will  or  tl,o'  sign.atuiv  of  tli.  .    <  f        •  ,     • 
•pen,  or  partial  erasure  of  the  signatur    b  '  a  kn  f  '•       7 ",     ^'       ' 
;-t  to  revoke  hi.  .ill.     Strp,:,,,  ,,  ^    .„    ^^^  7V      ' 
J'«^^.4N.ofC.I01;^._,.^^::^,t?"^^'^;:^; 

A  will  found  in  the  possession  of  the  testator  with  fl, 
;7u-    r    ;  V,  ^™,,/,-„,y,  2!  B.  ;iC.3i   4  W   IS 
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REVOCATION. 

Oui-t.  7lWi  7W/V. /o/''.V//,-Jl'.&  U.   H8;  /„  hu,m  Movl,.,., 

i<  1'.  1).  in. 

AiL.l  tl.i'.  i«  th..  n....,  ll  .ugh  tho  i.im.  cut  oil  may  l.e  ••.m- 
fully  iirrsiTvcl  «ith  tl.o  will.  /"  I'ouii  Sim,mw,  O  Jur.  N.  M. 
l;|(l« ;  /„  „■  WInl,;  'i  L.  U.  Ir.  4l:i :  Ml  v.  .fW/^r;,///,  -2  I'.  >V 
1).  lis;  .1/,»/,»,;v. //«;.*«,  UI-.T.  .wo. 

(ll.litonitiiiR  or  twiiiug  olt  tlio  names  of  tUo  atti'stiMK 
xvil»r,«.»  U  M.lli.'i.nt  to  ruvokn  th.-  will.  /«  '"'"'"  J'™". 
7  im:  N.  H.  ;V,' ;  Ahroh'u'  v.  ./w./-/-,  ■">  Jul'.  N.  S.  K'J  ;  ''.V''" 
V,  7)«//mr,  31  ]..  J.  1'.  l-'H. 

'iVurins;  off  llio  immo  of  one  of  tlio  att.»tiuj?  witni'SsOH  wouH, 
,m  aoult,  \k:  ..ufr..i..ut  to  ruvoko  tho  will.  Bui  tl.o  will  i.t  .wi 
,vvok..a  if  tho  namo  i»  .luot.illy  VP-n'e'.l  witli  tU.^  will,  mM 
tl.oiv  i«  olhor  i.vi.l  .  '1  fi-"iii  tl'o  luoJ"  '»  ^^■''"■''  ""-'  1'""" 
,„t  ..It  luis  Li'.Mi  tn'Mlril  to  ivlut  tlio  i,iv..<uiniitiou  of  rovo.u- 
ti„„.     //'  '-o«'»  Wh.dn;   ll  T,.  J.  r.  2!);    /"  '»"»■'  T."//'.,-,  t::; 

]i.  T.  'J:iii. 

Til"  (UMrudiou  of  »if;uiituu..<  not  moi-ssury  to  tho  v.ilnlity 
of  111.;  will,  liut  rciil.a  in  tho  nttostation  chiuso  to  havn  1...  n 
m;uli>,  is  suffi.i..ut  to  r.-v.iko  tho  will.  I'ri.o  v.  I'lh:  ^  II.  &  N. 
:)11;  L"i,il„ll  V.  l.in,MI,-i  ling.  .OilS;  y>/ri<.«  v.  l)m-i,s  1  liis. 
t.  I...e,  -lU  ;  I(7//..(«/.<  V.  Tijh ;f,  Jolins,  .5:10  ;  //i  '-u/"»  //.or/-,  :; 
Sw.  &  T.  IH-J. 

Whcro  a  jioi-tion  »i  tho  will  not  iioccesary  to  its  vol. 
,1,   a  L'stiiniontuvy   iustrument  is  dustroycd,    liio    nuostl 
whith.T  tho   iiortlon    ai'sti-oycd   is  so   importnut   as   t. 
tho  i.ro9umi>tion  tlmt  tho  rost  cannot  havo  hcon  iutoud.'.l  L. 
Btanil  without  it,  or  whether  it  is  unimportant  and  indir.'"- 
dci.t  of  the  rest  of  tlio  will.     Chiih!  v.  S,n>./..s  2  liob.  Ol.^l; 
//,   IT    Whil'\  a  L.  It.  Ir.  -U:!;    Leonard  V.  LiwHinl,  (VM) 

Thus,  tho  dostraetion  of  a  clause  at  tho  commencement  ..t 
a  will,  or  outting  out  vari.m8  Icgnoies,  or  a  clause  appointliii; 
cxeeutors,  will  not  revoke  tho  rest.  In  bonk  Wuoilmir.l,  i 
V.  &  U.  20G  ;  In  bonis  Xdmi,  I.  E.  6  Eq.  .ICU  ;  In  bonk  Jlih, 
U  V.  U.  l->i;  I"  bonis  Lnii'h,  C3  L.  T.  111. 

On  the  other  hand,  where  the  middle  pages  only  of  a  will 
were  preserved,  tho  whole  was  hold  to  be  revoked,  though  each 


KVIDENCK  Of  LONT  WILL, 
pago  l.„,l  b,H.,.  .igneU  n„d  attctod.    In  bo,.,.,  G.,„a„,  X  gw  4 

ited'  CV)  ''■'■""■; ''  "■  "' '  *•'""  ""'  '»'■''  -<■  taaiy 

Hoiea.     Noo  T/rfe,/-  v.  Lrmi,  \\  V.  D.  4». 
A  gift  by  d«,I  of  property  di-p„.cd  of  ly  a  pri,>r  will  i,  .,ot  a 

I  J\VlK.,,.   a   will   U   o,oc.«to,I    i„   d„,,li<.„t.,    a,„l   ,l,„   ,,.,,„„. 

.  iKT  p.™„   ,ho  d..„™,i„„  of  ,1,0  ,.u,,li,.„to  in  ,.u.  ...,„■ 
0  ...™,n  revokes  ,1,0  wl,„,o.     *■,,„.„,..,  r,«„  Co,,..  Ite,,.  ,^:. 

^"-W™.v.,/..,Cowp.,.,^„„,,,/.j^^^ 
-o,oj^;    ;,   ll„g.    1,„;    ^"^«,v^   V.   .,A,w.,.,^   2  ^bi  ,i„  • 
-'■!;    ro/c,/,    V.    //wwr.   •'   II,,„    ..,r.  7,  '  i"'"ni. 

lHob..O,sa  ^-    -"'    -"A'/'"    V.    7V,,,,„,, 

TI,o  .„mo  result   foll„„s  if   ,|,o  d,.,,liea,e  i,.  ,1„.  ,„„„,„,., 
rs«os«„u  cam,ut  le  fou„d  at  l,i»  death.     J,.,,.,  y.  ^/„,,,,,^  1^ 

A  will  or  eodieil  left  in  the  ,e.,at„r's  po^.e^.io,.    and  not 
-•«'.oom.„g  a    ,..»  death  mu.<  i„  the  alJueo  of  ,.vide„ L  t, 
e  contrarj^  bo  proBau^ed  to  have  been  ..voked.      in     , 
i^-/%  1  Moo.  r.  C.  ■>,0;  1>„,,,„„  V.  in„mo.,,  ,  Sw   1  T 

B.  870,   /.'■•"V,.y  V.  iV„«,  ]  r.  &  D.  ,,j     ,,    ,,,^, 
'     '  6^  Z,.«.«,,A,  1  P.  D.  1.^4  ;  /,  4„„,,  ^.,4,,,   -.  j^    f         . 
.,&«  V.  Mommn,  (I'JOO)  A.  C.  604. 

l!"t  tho  contents  of  tho  will   and  th„  declarations  of   tho 

tcvstutor  do,™  to  l,.s  death  arc  adn.issiblo  in  evidence  for  the 

urposes  of  rebutt.ng  this  presumption.     J,,,„  ,.  r,.„U„,  „ 

V.  E.  458  ;  1  Sw.  &  T.  5..  ;  UMyl  v.  Zy/™,  4  Jur.  N.  ,S.  71S  • 

^.  b.  7d6;  lurn  v.  A«„,  3  P.  &  D.  105;    S,,^,/,;,  ,.    £,,,, 
«.  Lmimrds,  1  P.  D.  154.  .        ./"«  v.  /.o,,/ 

Where  a  will  shown  not  U  have  been  revoked,  ennnot  bo 
o.md  at  the  tes.ator's  death,  or  has  been  lost  0    desl,  ycd 
ter  Ins  death  but  before  probate,  evidence  is  admissi?  I 
prove  Its  contents.     7/™,™  v.  llrou;,,  8  E  &  n   «-«  •  / 
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REVOCATION. 


Cli«p.  VII.  Bnrbci;  I  P.  &  D.  2G7  ;  Bki-Is  v.  Biirk,  ih.  472  ;  /»  bonis  LeUjh, 
(1802)  P.  83. 

And  for  Uiis  iiurposo  the  declarations,  written  or  oral,  of  the 
testator,  made  before  the  e.^eoution  of  the  will,  may  bo  admittfj, 
Dor  A.  S!ii:/irosH  v.  Paliner,  IC  Q.  13.  747  ;  Quick  v.  Quiel;,  -i 
Sw.  &  T.  442  ;  Jolimon  v.  Lyfonl,  1  P.  &  D.  546 ;  Siigdeii  v. 
Loril  St.  LcoHiirdH,  1  P.  D.  154. 

Declarations  made  by  tlio  testator  after  tbo  execution  of  the 
will  were  also  held  admissible  in  Si'fjdiii  v.  Lord  St.  Leoiianh, 
but  there  is  grave  doubt  wlicther  the  decision  was  right  in  that 
respect.  See  Woo<tiaiidv.  GoiiMoiie,  11  App.  C.  4C9 ;  Atldnwi 
V.  Morm,  (1897)  P.  40. 

Tbo  contents  of  the  will  may  bo  established  by  the  evidence 
of  a  single  interested  witness  whoso  veracity  and  competcney 
are  unimpeached.  Siii/dcu  v.  Lord  St.  Lcomrdi,  1  P.  D.  154  ; 
see  Flood  v.  limietl,  21)  L.  11.  Ir.  91. 

Where  it  is  impossible  to  ascertain  tho  whole  contents  of  the 
will,  effect  will  be  given  to  such  portions  as  can  be  ascertained, 
if  the  Court  is  satisfied  that  they  substantially  represent  tlit 
intention  of  the  testator.  Siigden  v.  Lord  St.  Leonards,  1  P.  1). 
154  ;  Dickimoit  v.  Stidolpli,  11  C.  B.  N.  S.  341 ;  Woodaard  v. 
Goubioiie,  U  App.  C.  469. 
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In  Ontario,  from  13th  April    1897    „^  i   ■     x. 
every  will  is  revoked  hv  fl,  '  ""  ^°™  ^eotia,  M.,ri«_ 

inthe  fo,lowi„reZt:Xr""^^  "'  ""^  '^^'"'-'  exeeptSSi. 

"  (a)  Where  it  is  declared  in  the  will  th»f  th 
■n  eontemplation  of  sueh  marriage  """  ''  """^^ 

the  wife ::  L  a^d^", ;::;;ir'  "■  -^'''-^  ^'--^  -^ 

--'^  death  in  the  o  Je  oUhl       r^LTrk^IrT^  T         ' 

(In  Nova  Scotia  tho  i„  .  "*  loronto: 

t>.e  Court  of  P  bate  „  :  -T™'  l'  *"'""'  '^  '^  "«  "'^^  in 
or  taken.)  "  """"■  P™'"''^  '«  ^<">8ht  to  be  taken, 

' '  ^"\  ^'•'^'•^  «>e  will  is  made  in  the  exercise  of  » 
appointment  and  the  real  or    ,>„         ^^^'se  of  a  power  of 

pointed  would  not,  in  defa.  1  ofTT  "''''  '""^"^  "P" 
the  testator's  heir  executor  1  V  "PPOtntment,  pass  to 
"■"tied  a.  the  ^^^tator'stxt  o^f  r""^"?-'  "'  '"^  "<"-" 
■distribution.-.  n,s.o.':    ^g  (  T  r"sn%""'  'Tr'^  "' 

'■>  Ontario,  before  13th  April    isot'     f    ^^'  "'  ^^^'  '■  ^^■ 
™-s,  every  will  is,  rev  ked  bv  tb  "       '"  ""^  """"  P™"  <""' 

--Pt  a  will  made  in  e'e'ci  e    '/ ™'"-"''^-'  f  '"o  '-tator,  ~- 

:^::s/r2r7"'^"-"-=:;^^^^ 

^-  J'-t.  s.  15;  R.S.N.B.  c.  160,  s.  12.  '      ^■^^• 


ir3 
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Clup.  Til.         "No  will  shall  be  revoked  by  any  presumption  of  "an  in- 
Chum  In  dr-  tention  on  the  ground  of  an  alteration  in  circumstances. ' ' 

cuinstiinc0i> 

R.S.O.  c.  128,  s.  21 ;  R.S.B.C.  c.  193,  s.  16 ;  R.S.M.  c.  174,  s.  16 ; 

R.S.N'.B.  c.  160,  s.  13 ;  R.S.N.S.  c.  139,  s.  19. 

H«rriMte  Where  a  man  and  woman  were  married  in  Ireland  under 

?umtd"imM.  assumed  names  in  1880,  and  lived  together  for  two  years,  and 

JSremMi'i'"       in  1885  Went  through  another  ceremony  in  New  Brunswick 

in  their  right  names,  it  was  held,  without  any  evidence  as  to 

the  law  of  Ireland,  that  the  first  ceremony  must  be  presumed 

to  have  constituted  a  marriage,  and  therefore  that  a  will  made 

after  it  and  before  the  second  ceremony  was  not  revoked  by 

the  second.    Kc  Tiernay,  25  N.B.R.  286. 

Birth  ot  child.      Since  the  above  enactments  the  birth  of  a  child  does  not 

revoke  a  will.    Re  Tobey,  6  P.R.  272. 
Marrisie.  Marriage  alone  will  revoke  a  will,  since  the  above  enact- 

ments, except  in  the  cases  removed  from  the  operation  of  tlu' 
Acts. 

With  regard  to  the  class  of  cases  comprised  in  clause  (a), 
inasmuch  as  it  is  a  statutory  requirement  that  there  shall  he 
a  declaration  in  the  will  that  it  is  made  "in  contemplation  ot 
such  marriage,"  it  is  conceived  that  no  evidence  would  lie 
admissible,  either  extraneous  or  by  inference  from  the  natun- 
of  the  disposition  contained  in  the  will,  to  shew  such  con- 
templation or  intention,  if  the  declaration  should  not  ex- 
pressly appear  in  the  will. 

The  declaration  must  apparently  be  made  respecting  .1 
particular  marriage.  The  words  are  a  declaration  "made  in 
contemplation  of  such  marriage."  Consequently,  a  disposition 
to  A.,  but  in  ease  of  marriage  to  my  wife,  would  apparently 
not  suffice,  for  two  reasons:  (1)  because  there  is  no  forniiil 
declaration,  and,  (2)  because  it  is  not  made  in  contemplation 
of  a  particular  marriage. 

Clause  (6)  is  no  doubt  intended  to  cover  cases  not  williin 
clause  (a),  and  to  provide  for  wills  made  in  the  event  <>£ 
marriage,  but  not  in  contemplation  of  a  particular  marri;iiro. 
If  the  will  contained  an  express  declaration,  it  wmild  fiil 
within  clause  (u),  and  clause   (o)   need  not  bo  n-sortci; 


■.Tffl'     -i^C 


DESTKUCTION. 

1.  is  a  necessary  hypo  he  «  foTth  ■  ''"™"'  ^"■"'""''"•- 

-eeuted  i„  manner  Se'Je  ^ut'ir  "  "'"^'"" 
■ng  deelarin,.  an  intention  to  revoke  tht  T""'  "'"'■ 

in  the  manner  in  wln.l,  "J'^^l^"  "><•  ^ame,  and  executed 
executed   "rbvMheh  "      "  "''^'^'"''^f-'^  required  to  be 

the  sai  hy'Ltirr'T;  l:"'""'  "  °"'^™'^  '-''"^'"- 
-d  by  his  direltn  with  IIT  T"  l"  "'^  "^"^"^ 
-me."    R.S.O.  c.  128   Tl    nSBC      \1   ''''''^"''  ""= 

-^.-.K.s.x.B;c.i?^;'js^.n:3^::,r- 

th-.i^nature  afd         i        ""^  "'""''  '"'""'^'  ''™™  "'■•™8l> 
-  n  ;        The  Co,  r  tT"'  'r"""™'  ""'  "^""-'^  ''-'" 

^   from  a  duly  executed  will  two  sheets  wen.  taken,  bv  dircc 
'  "'"  "^^"""■•'  -O  -<-  — itten.     The  ne«   steets 
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REVOCATION, 

were  inserted  in  the  will,  and  the  signatures  were  aoknow- 
ledged,  but  the  will  as  altered  was  not  duly  eiecuted.  The 
two  sheets  were  afterwards  taken  out  and  destroyed,  by  the 
direetion  of  the  testator,  but  not  in  his  presence,  and  it  was 
held  that  the  original  will  was  not  revoked,  the  intention  of 
the  testator  evidently  being  not  to  revoke  the  earlier  docu- 
ment, but  only  to  make  some  changes  in  it,  which  were  never 
accomplUhed.    O'Neill  v.  Omn,  17  O.K.  525. 

Statements  of  a  testator  made  to  his  solicitor  and  others 
respecting  his  will  and  the  provisions  of  it  are  admissible  in 
evidence  in  an  action  to  establish  a  will  which  could  not  be 
found  after  the  testator's  death,  and  were  held  to  be  sufficient 
corroboration  of  the  evidence  of  the  plaintiff  who  had  drawn 
the  will  and  was  claiming  large  benefits  under  it,  the  testa- 
tor being  without  any  relatives  and  knowing  that  if  he  made 
no  will,  his  property  would  go  to  the  Crown.  Stewart  v. 
Walker,  6  O.L.R.  495. 
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CHAPTER  VIII. 

WJLLS  OF  SOLDIEliS  AND  SMMEN. 

TiiK  statute  of  Fraud,  (o<)  Car   IT   „    -ii        ... 

than  notwithsfanding  fl,„t   Anf  '„    '      ,,  '  '"'''  P™""'''^    Oh'f-nn. 

unitary  service,  or  am  m  rif  ^""^  '"  """""  ^^^^^^^^^^ 

"■^-i«;;M,avodono.oforeC:;:^ri^r"  "'  ''"  "^ -"F 

Jlie    -\Vlll.,    Aft    (I    Vict    n     ■)C1  *";""'ALt,  r.-!,.nr,)«  ,U1, 

«,.1,i;        1    •  .  ^  "•    -").   sect.    II      eiinr-ts    t],..l  "f  movable.. 

solilior   Iioiii"   in   .i,.(„„i       -I'l  "-iiaors  tlml   any  ,..       .. 

•"n    '"   aotiial    inilitarv  si'i-viio    «..   „  .  ''•'ici' .hon 

seaman  boino  nt  .,.„  ,•  ^""'<~.  or  any  mann.T  or '""'i""o<i  b» 

™.-aL::^;:^X:;;:r'---'«^^"^^ 

(*io * «i  Viet.  ,?„;::: ""?.'"™r *'''"'' ^^^^ ^'-"^  ^-)'u, 

is  provided  :-  ^  ""'"  '^-""^  "^^^  J'">e  3,  1S97,  it  ''«^- 

-■  In  this  Act— 
Tlio   term  "  seaman   or  mnrmo  "  ^ 

seaman,  „ou.eommsrnedotr"T  "  ?'"^  """'"  or  I,te,„e.. 

i.\cni,«no  ot   commis.sioned,    warrant    „„,i       i,     ,■ 
officers  and  assist„„f  „„   •  "'™°*'    """•    subordinate, 

:|    A  u-;il         ,  o"gmeer.s  and  of  krooniea 

'•  ^  "'"  '"'^'l"  """r  «io  commencement  of  this  At  I, 
Ptrson  at  any  time  rrc,iouslv  to  1,;.      V  ^^'  ""^  ^''''"  ■"'"'= 

—  or  marine  L,  So';         to  ^  J  ""'  ^"■""  "^  "  '- S^' 
money,  bounty  money,  grant  or  other  all  "■  "'"'""''''  ^"^  '"  "'"■'"■  '" 

tl^oreof,  or  other  monSJaySlebtheAd-'T  "  ""  °"'"^ 
0^  -oney  in  charge  of'the  Admi^l  J'  ^'^'™"^'  "  ""^  ^«»t» 

J-  A  W.I1  made  after  the  commencement  of  this  Act  bv 
person  whUe  serving  os  a  seam.n  „  •       ,  ^  ""^  ^Jlinvalid 

g  as  a  seaman  or  marine  shall  not  be  ralid  «."'>'W»«i 

"  with  power  of 
attorney. 


04 


WILL"  OK  SOI-DIKHH  AND  BK.AMEN. 


fur  willn  u( 
Bcamcn,  &c. 
as  tu  WAges, 
&c. 


Ct.,.  Tin,    for  any  imipobo  if  it  .«  written  or  contninM  on  or  in  the  «ame 
paper,  parcliraont,  or  inslniment  witli  a  power  of  attorney. 

5.  A  will  mailo  after  the  commencement  of  this  Act  by  any 
person  while  serving  as  a  seaman  or  marine  shall  not  he  valid 
to  pass  any  wages,  prize  money,  bounty  money,  grant,  or  other 
allowance  in  the  niiture  thereof,  or  other  money  payable  by  the 
Admiralty,  or  any  effects  or  money  in  charge  of  the  Admiralty, 
unless  it  is  made  in  conformity  with  tlie  following  provisions  :- 
(1.)  Every  such  wiU  shall  ho  in  writing  and  bo  executed 
with  the  formalities  required  by  the  law  of  England 
in  the  case  of  persons  not  being  soldiers  in  actual 
military  service  or  mariners  or  seamen  at  sea : 
{•>.)  AVniero  the  will  is  made  on  board  one  of  llcr  Majesty's 
ships,  one   of   the  two    requisite  attesting  witnesses 
shall  be  a  commissioned  officer,  chaplain,  or  warrant 
or  Bidxirdinate   officer   belonging  to   Her  Majesty's 
naval  or  marine  or  military  force : 
(:5.)  'Where  the  will  is  made  elsewhere  than  on  hoard  one  of 
Her  Majesty's  ships,  one  of  the  two  requisite  attesting 
witnesses    shall  bo   such   a   commissioned   officer  or 
chaplain  or  warrant  or  subordinate  oiRcer  as  aforesaid, 
or  the  governor,  agent,  physician,  surgeon,  assistant 
surgeon,  or  chaplain  of  a  naval  hospital  at  home  or 
abroad,  or  a  justice  of  the  peace,  or  the  incumbent, 
curate,  or  minister  of  a  church  or  place  of  worship  in 
the  parish  where  the  will  is  executed,  or  a  Briti>h 
consular  officer,  or  an  officer  of  customs,  or  a  notary 
public,  or  a  solicitor,  or  in  Scotland  a  law  agent. 
A  will  made  in  conformity  with  the  foregoing  provisions 
shall,  as  regards  such  wages,  money,  or  effects,  be  deemed  to  ha 
well  made  for  the   purpose   of  being  admitted  to  probate  in 
England;   and  the  person  taking  out    representation  to  the 
testator  under  such  will  shall  exclusively  bo  deemed  the  testator's 
representative  with  re^p-ct  to  such  wages,  money,  or  effects. 
A,  to  will.  0    Notwithstanding  anything  in  this  or  any  other  Act,  a  will 

prtneio!     made  after  the  commencement  of  this  Act  by  a  seaman  or 

war. 


J 


'IIIE  NAVY  AND  MARINK  (wnx.s)  ACT,  JSfi5. 


(3.) 


('•)  If  it  18  in  writing  ami  k  sign,.,!  I,y  |,i„,  „„,,  ,,;,   ■ 

fro  thereto  :..„,,„„,.  aLoww!  d',;  ,        .'f;',: 

w.tne.  be,ng  either  a  con.mi..i,„„„,  „„,..,  J,,^ 

Inm  belonging  to  Her  llttjerfv-,  ,nv-,l  or  S        ' 
inili'fn....  f,  ■'      "''^'"  or  miirnir!  nr 

Hor  M,.je.tv  s  navy,  or  the  „go„t  of  a  n:,v.l  I,,.,,;,,,/ 
or  a  notary  imblic  :  '"  I'lliil, 

If  the  will  is  maJo  „econli„g  to  fho  fom.s  roqui,,.,!  by 
tholawofthei,l„c.ewhoroitism„do-  ^ 

If  the  will  is  in   writing  an,l  e.vnn,f,,.l   will.  ,I,o  f,„, 
-aht:os  r.,„irea  by  the  law  of  Knglan.l  in  tl.:  ■  . 

raMJ  V  ...0  Admiralty,  or  a^^^lT l.:  t^r  :^ 

i^r^.rt:yr:::st:r^-r 

=r;::e:^-r^;rrsi£~ 

By  sect.  8,  the  Act  was  to  con.mence  in  efTect  on  the  Ut  r 
January,  18CG,  with  pouor  for  Her  Mojosty  ^  Co  1  1  w  th  '^^'^^'■ 

the  Act  shall  not  commence  until  a  time  after  that  .lay. 

It  follows,  therefore,  that  except  in  the  eases  mentioned  in 
«.    Navy  and  Marines  (Wills)  Act.  I8C0,  any  soldier  in  aotu 
-Uta^  serve,  and  any  mariner  or  seaman  being  a         ' 
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\VIM.S  OK  S0I.DIKR8  AND  SEAMEN. 


lufiiilcy. 


Boldinr 
defluL-J. 


Military 
6orvi<*c. 

Meniiiiiff 
"  nil  all  ( 
l)e(liti(jii. 


Chap.  Tin,    cnn  iniiko  a  toptamontury  disposition  of  Iiis  porsonalty  in  the 
niitiiiii-r  iillowod  boforo  ilio  statute  of  Frauds. 

It  is  not  proposoj  lipro  to  go  into  a  full  discuHsion  of  the 
old  law.  It  may,  howovir,  bo  useful  shortly  to  state  some  of 
tlio  more  importnnt  pointurelafingtotho  wills  of  these  privilegeil 
persous. 

Such  privileged  persons  may  make  wills  disposing  of  their 
perMiual  property,  pnivided  tiny  Imve  attained  the  ago  of 
fourteeu.  hi  IioiiIh  Fiii'iii/nii;-i  N.  of  C. 0-JI ;  In  hoiiii  MrMunIo, 
1  P.  &  1).  ■'5 10 ;  .Swinburne,  part  ii.,  soet.  2,  p.  73. 

Tlio  term  "  soldier  "  in  sect.  11  of  the  Wills  Act  includes  an 
ofllciT  and  a  8\irgeon.  Driiiiiiiwiiil  v.  Viiriili,  .'!  Curt.  fJ'.'S ;  In 
bniiis  lldi/iH,  •>  Curt.  ;):!S ;  In  Ijoiiin  DomMson,  '>  Curt.  .'JXO. 

Till'  words  "on  aetual  military  service"  are  equivalent  to 
*'  on  iin  expedition." 

A  soldier  is  "  on  an  <'xpedition "  if  he  has  taken  a  step 
towiirds  joining  the  forces  in  the  Held,  for  instance  if  ho  goes 
into  barracks  under  orders  with  a  view  to  enibareation,  or  if  an 
order  to  mobilise  has  been  issued  to  tho  battalion  to  which  he 
bclonjis.  In  bonis  llUmh;  (1901)  P.  78  ;  Giiltiaird  \.  Kim; 
(1002)  P.  00  ;  JInij  v.  Maij,  ib.  W\,  n. 

]3iit  a  will  made  by  an  olRcor  while  quartered  at  home  or 
abroad  in  barracks  is  not  within  this  section.  Vniininoml  v. 
i'«//.//,  ;j  Curt.  r,oo;  ;(7„Vf  y.  nqilon,  :)  ib.  818;  ///  JsiiA 
riiippi,  2  ib.  UGH  ;  In  bonii  John-ion,  ib.  341  ;  In  bonis  Hill, 
I  Kob.  27(i ;  llabcrt  v.  Ileiberf,  D.  &  Sw.  10 ;  see  /;/  bonis 
Dunuhhrm,  'i  Curt.  380. 

Tile  term  "mariner  or  seaman"  includes  a  purser  and  a 
surgeon,  and  it  seems  the  whole  profession.  In  bonis  Ilaije^, 
•i  Curt.  33S  ;  In  bonis  Sminilers,  1  P.  &  D.  10  ;  In  bonis  llm; 
~'7  Ij.  1£.  Ir.  116. 

It  also  includes  persons  serving  in  the  merchant  service,  //. 
bonis  Milli'jiin,  2  Pub.  108;  Morirll  y.  Moirrll,  I  ling,  ol  ;  Ii, 
bonis  riiiki'i;  2  Sw.  i.\i  T.  375. 

The  term  "  at  sea  "  appears  to  bo  equivalent  to  "  on  marltinic 
service,"  including  tho  period  wliile  tho  testator  is  returning 
from  such  service.  Thus  wills  made  on  board  a  vessel  in  a 
river,  or  in  port,  hove  been  held  vahd  within  sect.  11.     In  bonii 


Mariner 
dcliiiul. 


PRIVILEGED  WILLS. 


.  0 

I'-  «•  Ir.  ur,:  f„  ,„„„  J,,,,,.,. !■;;■  1-  i ,'"  '""'"  '''"'■•  ■-'' 

.- wiii:;"^  !r:;:i;:;::::-;  'i  '-^'^ — ^^r-^ 

ti.ei.- death  tl.ov  „,„v  „„.  ,'    """  ''  *'"'"»''  "'  "'o  lime  of  "'""■ 

--.(>»"')  I- ....CO.  too. .,;,,:  vi;;'^;,  ,/';^- 

not,  Koviced  it  ..„  L  ,„:;:.  •  ;;^''-  ^'='""'  ^r  .1.0..,  „. 

'■■!'-'  elfoct  as  tho  testator',    „      J'     '7"' ^--'™'><'J  to 

Wills  Ait.  '^i.itiiti.  nt   I'rauds  or  lli,. 

A  will  not   fo,i,i,i   in  ,1^     .           . 
establisla-d  .nerob- o„  the  ,,roo    0    ,  "tiTf""?   """"'   '""^°'"" ^■ 

«,  irti ,  ■>  Moo.  r.  C.  ^^4^4^     '     '"'"'  "■  ''"'""'"■■''  ■'  Curt. 
a*>pted  as  the  will  of  tl,e  fn  ,  /  .  '""'''  ^'''"  '"'""y  ,°,""*"i™ 

^";  ^*^».v..""   '^r'?^-.  /;''v.7«... ,  i.hiiii,^;,:;-';i. 

^^'irrt:::^^  ;:'^-^;^ -'«»^- .— can 
'"-■-ith,orunav„id:r:e;d»tT:i  V''  '"'^^'  ;'■  ^"^"^  - 

«  to  ta.e  e«eet  as  thJ  tt^^  '  -^"111: 
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WUX8  OK  ROLDIKRS  AND  SEAMKN, 


Chap.  vin. 


Will  inrlud- 
ioff  rcitlty. 


Temporary 
vUl. 


IntttructioQS 
fur  will. 


which  it  U  founil.     Tn  honia  Tdjihr,  1   ling.  UJl  ;  Vlhiilh  v. 

((««/,  2  ('lis.  t.  Lro,  •,'■,> ;  Liimlihi  V.  />(/<*,  1  Cfts.  t.  lioo,  1  ; 

Si-ntI  V.  7.7//"/,»,  1  riiilliiu.  1'.' ;  Mmlrrmnn  v.  MiA-i-h),  'i  lliif,'. 

-'17  ;  //ii'-y  V.  /A)/<.'/,  1  llnj».  1  l^i ;  Fiirhrx  v.  (/onion,  :!  riiilliin. 

Oil ;    r/w/"'/»  V.  »'«//,  :)  I'liillim.  'J:!  i  In  loim  Lmiih,  t  N.  (it 

C.  .Itil  ;    Jliirl:/r  V.  Jliid/r,  :i  I'liillim.  "fj:) ;    .-IW'/i  v.  dfaiiiiiinj, 

•i  A.M.  i:iO  ;  y/-,„/-M  y.  IM/m-'I,  2  riiillim.  177. 

■\Vlioni  til"  will  inclii'lc's  proiicrly  wliioli  laii  only  1m  giv.'ii 

1)V  n  will   oxecmtc'il   with   certain    forraaliticn,   the   Barao   pre- 

Bumptimi   arises   tlint   tlio  will  was   intended  to   bo   executed 

witli   (<u<li   fnrmalitiea.     In   lunik   Ilirnr,   1    llag.   'J-'-',   '.''.'(1; 

Doncil'i-i  V.  Smith,  3  Knapr,  1  ;   Ehlcn  v.  F.Mni,  4  Hag.  I.'*:!; 

ailloiry.  rnrnr,i  ling,  '-'ill;  Ttr,/iinl,l.i  \.  While,  2  Loo,  U'll; 

Jtn'rfx  V.  frloirr,  2  T^ee,  M-Vl. 

It  seems  if  the  will   includes  really,  and   tlio   gift   of   the 

ller^nnalty  is  made  dciicmlcnt  on  the  gift  of  tho  realty,  prohato 

of  tho  will  as  regards  the  personalty  would  be  refused  as  well. 

Tiulor  V.  T>-I,n;  4  ling.  1!)'J,  n. 
A  paper  intendi'd  to  be  elfectual,  pending  tho  preparation  of 

a  more  fonnal  dociuuent,  will  take  effect  as  a  will,  if  no  formal 

document  is  executed.     Pojipir  v.  Cimimii,  1  Adil.  377  j  Furlir.^ 

V.  Gordon,  '■)  rhillim.  (il4;  lliUiitl  v.  llnWill,  4  Hag.  '..'11. 
Instructions  for  a  will  may  take   effect  as  a  will,  if  the 

testator  was  proveutcd  by  death  from  oxecuting  a  formal  will. 

Honr  V.  Sjunr,  1  I'billim.  34.) ;  Grcrn  v.  Skipiroii/i,  ih,  .03 ; 
Womlw  n'ooti,  ill.  3.J7;  llniitiiKjIon  v.  Ilnnlingloii,  2  ih.  213; 
Sikn  V.  Snnil/i,  lb.  3.11  ;  llimt  v.  Siil(ll/>i;  3  ili.  104;  A'iiIIkiu 
V.  Morsr,  lb.  -jao  ;  LcicIk  v.  Lrim,  ib.  109 ;  Allen  v.  Miinnimj, 
2  Add.  400 ;  Gooilnmn  v.  Goodnmn,  2  Lee,  100 ;  liohlnmt  v. 
C/iiiniberlni/ne,  Ib.  \20  ;  Uroieu  v.  Fi(minl,  lb.  ilS;  Bui-i-omy. 
llnrroiiK,  1  Hag.  100. 

Where  tbcro  is  an  interval  between  tho  preparation  "f 
instructions  for  a  will  and  tho  death  of  the  testator,  tlio 
instructions  will  take  effect  as  a  will  only  upon  evidence  th.it 
the  testator  adhered  to  them  down  to  his  death.  Bone  v. 
Spear,  1  I'hiUim.  345;  Dcremu  v.  Bullock,  ib.  60,  71; 
Saiiilford  v.  Vawjlmn,  ib.  48  ;  In  bonis  Heme,  1  Hag.  2ti ; 
Bnriciek  v.  Midlimjs,  2  Hag.  225  ;   Mitchell  v.  Mitchell,  ib.  7 1 ; 


I'AKfUL  DISPOSITION.      AUKKATI-Ns. 


-.■/„■, 


J^tf.  Till. 


'■'"''■"'""'  V.  X/«„„.  I  A,M.  ;;o,.' vv'      \    , 

£iS;r-'"" -'^^-''-^  -'■' 

"'■""■-  '*.  '-.-,1;  /„  ,„,„,,  y.v,;„„„;' ,,■,,'; ;;  '■ ' 

n'"k.i.„  V.   Mu,.o„,  i  It,,*  ■         ,.  ;'"■'""•  "'•  '"' 

I'hillim.  ;-;0J.  *    -'"•     ''""''"    ^-     •'/".'/'"■,    ■■) 

Allcrafions  in  (li,.  niii  nf  n  .  i  r         ... 

-'-ing .ho oo,iu„„.: ;'Li^ cr  ' 'r 'r ■""''" 

•il'.  &D.  aOt.  ""l    «ni,.(..        fn    /.„„..    r,,rn/„/r, 

see  llo.„  V.  r«„y„^/,„,„,,   ,,  vo,.  ,,,'        '     '^  '^"''''  ~  '^"•-  ~'"i 
legacies  clmrged  utioii  I'n.il  ,   t  i 

»o  a,  to  affect  realty,     JmJ   ,     ,.         f''  ""'  ^^'^^'^'^ 
^l-O.  V.  rw,  3  Ves  :m  '"'""""""'  ~  ^'^-  -'««i 

iI-&W.001;   seoJ/„,™,,,,    ,n,/U         ,-■;         "™'    " 
'•  /-'>«,  1  Russ.  4-^8.  '  ~  ^'"'-   '■  ^  ■'   '''--*"'"W 

Legacies  given  out  of  a  mixed  f,ir,l  nf       u 
can  bo  revolcej  by  a  vaw"       "t  '"^,'' "'"'  '^"^™»»y 

only  so  fa.  as  the/are  ZuJl^T    '\f'''  ''''^■ 
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WII.L8  OF  KOLDIKHB  AND  SEAMEK. 


eiup.  Tin. 


lU'vwntion 
by  tnftirliitro 
and  birth  vi 
cblUr«n. 


Vsrriage  of 
widower. 


Prfiviflion  foi 
wifo. 


A  valiil  will  of  piTftnimlty  not  expcutrd  to  affect  realty  mny 
iliMjioM)  of  ouy  jioition  of  tlio  [MTPonalty  free  from  logacifR, 
tlioii^'li  tlio  1  ITi'(t  mny  lo  to  inrrrsM  n  clinrgo  of  Ifgniioi  on 
realty  coiitiiiiu'il  in  n  prior  will  ofTi'ctuiiUy  ili»iio«inn  of  rcol 
cutiite.     Coj'r  v.  Hiimlt,  :|  Vm.  I  •"<•'). 

Tlie  miirriapo  of  a  jirivilogcil  tcntator  or  tho  liirth  of  a  iliild 
(•'.Vrteqncnt  to  tlio  datf  of  the  will  will  not  alono  rcroko  tlio  will. 
J)or  V.  llarfimi,  \  If.  A  S.  II) ;  lI'Min/lim  v.  ir,l/;i„j/mi,  \  Burr. 
2171  ;  ICiY/j  T.  U'i/mii,  0  T.  11.  !i'J,  n. ;  JniUim  v.  lliiilml.; 
Amli.  ■ins. 

Hut  tho  birth  of  ihililroii  niono  iifti'r  the  ilato  of  tlio  will 
afTortls  a  jtreMiniption  Hgainst  tho  will.  Jvhwtun  v.  Jtthmhn^ 
1  rhillim.  -117. 

A  privilfgetl  will  Im  revoked  hy  tlio  Buhsoqut-nt  marriagn  nf 
tlio  testator  and  thn  hirth  of  cliildreii,  milcss  tho  wifo  nnd 
I'hililron  iiro  jirovidcd  for  by  tli''  w  ill  or  by  a  rrovious  settlement. 
Ornhurij  V.  Orii-hiiiij,  2  Stow.  -.'I',' ;  »v  I  I'liillim.  479  ;  Kenthl 
V.  Sirnfhi,,  ','  I'lnst,  5:i0  ;  I)w  v.  LmiraMir,  h  T.  U.  lit  I'rost- 
hmuous  child). 

Tho  samo  rulo  fti>[ilipa  to  the  eftso  of  a  widower  who  marries  a 
second  time  and  has  cliildren,  though  the  will  mny  bo  in  favour 
of  children  by  tho  first  mnrriago.  Climlnplirr  v.  ChrMnphrr, 
Di.k.  -l  to  ;  Unlloivwj  T.  Chirk,;  1  I'hillini.  \\•■\'^ ;  Wiilker  v. 
\\;ilk,r,  a  Curt.  H54. 

It  np|»'nrs  to  be  unsettled  whether  tho  birth  of  children  by  a 
first  wife  nftcr  the  dute  of  the  will  nnd  mnrriago  to  a  second  wifo 
revokes  tho  will,     (iihbom  v.  Cuiitit^  4  Ves.  84S, 

Tho  will  is  not  revoked  whero  it  does  not  dispose  of  all  the 
testator's  estate.  See  Keml-rl  v.  Sn-n/'/oii,  2  East, 541  ;  Mtinlmi 
v.  7i'-»  d.  For,  8  Ad.  &  E.  07  ;  limhi  v.  r,/',//C,  r),)ugl,  10  ;  1)., 
d.  Hlnllrii  V.  Etiliii,  4  A.  &  E.  r,'s->. 

I'lovision  made  for  the  wife  alone  by  a  .si'ttleiuent  or  by  tln' 
will  it  "If  will  not  prevent  its  revocation.  Jftirsfoti  v.  lior  d.  Fci; 
8A.  &E.  14;  2  Nov.  &  P.  . 104. 

Provislou  by  a  settlt'iuent  subsequent  to  the  will  will  net 
prevent  revocation.  Jm-uvll  v.  liothii,  2  Moo.  1*.  C.  51 ;  see 
Tnlbut  V.  Talbol,  1  Hag.  705 ;  Ej:  park  Ilchnlei;  7  Ves.  ajN  : 
Jolmsloii  V.  Wells,  2  Hag.  561 ;  In  bonk  CadijitoM,  1  Sw.  &  T.  I)  t. 
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41.1,  S,.//„;n.  V.  AW/, ,  ,/,  ;,4,.   ,.„„,.,„„  ^_  ,  "     "; 

i"in::;c::;l:;;r:;:i::;::r:-:'':^''' ^f" 

from  tl,„  „,,or„„„„  „f  „,„  «,„,„,„  „f  j,..,„.,,,  „,„,  ^y^^^  [" 

-  Moo.  p.  c.  01  i  .^„/™,  V,  .v„.„.„u,.  I  u,i,  r,.o.  7;,J,.,.   ' 

//o//m;V./;7,  6  N.  of  C.  454.  '       '      '   '' 
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CHAPTER  IX. 

Rr.VIVAL — KErUDLICATION — INCOErOKATIOX. 

I. — Uf.vival  of  Wills. 

The  Wills  Act  (1  Vict.  c.  26),  s.  33,  enacts,  thnt  no  will 
or  codicil,  or  any  p.irt  thereof  which  shall  be  in  any  manner 
revoked,  shall  bo  revived  otherwise  tlmu  by  the  re-execution 
thereof,  or  by  a  coilicil  executed  in  manner  thereinbefore 
required,  and  showing  an  intention  to  revive  the  same  ;  and 
when  any  will  ar  codicil  which  shall  be  ji-artly  revoked  and 
afterwards  wholly  revoked  shall  be  revived,  such  revival  shall 
not  extend  to  so  much  thereof  as  shall  have  been  revoked  before 
tho  revocation  of  the  whole  thereof,  unless  an  intention  to  the 
contrary  shall  be  shown. 

Where  a  testanicnt:iry  disjiosition  is  revoked  by  a  subsequent 
disposition,  which  latter  is  in  its  turn  revoked,  the  former  dis- 
position is  not  thereby  revived.  Bin-ti  n^^haif  v.  (jillwrt,  Cowji. 
4!) ;  III  hoiiU  Jlnini,  1  Sw.  &  T.  ii'J  ;  Broirii  v.  limini,  8  E.  &  II. 
870;  Wvoil  V.  Wood,  1  P.  &  D.  yO'J  ;  see  JI'Ara  v.  M'Cm/, 
2:i  L.  R.  Ir.  ViX. 

Where  tho  testator  by  his  will  gave  all  his  property  to  A 
and  by  a  second  will  gave  his  real  estate  to  13  and  thru 
revoked  tho  second  will,  it  was  held  thot  tho  fii'st  will  tonk 
effect  only  on  tho  personalty.  In  bonis  Uodc/kiiuoii,  (Ib'.l-)} 
V.  a:i9. 

It  has  been  doubted  whether  since  the  Wills  Act  a  codicil, 
described  as  a  codicil  to  a  will  of  a  particular  date  which  biis 
been  revoked,  would  be  sufhcient  to  revive  tho  revoked  will  in 
the  absence  of  any  additional  evidence  of  "  intention  to  revive 
tho  same."  In  bonis  SIrele,  1  P.  &  1).  575  ;  see  In  Uiiis 
Limlmy,  8  Times  L.  E.  507. 
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This  was  clearly  the  rule  before  the  Wills  Act    I,,,- ,  u- ,    , 

o^press  ,vora.  of  oo.fir.aLt's eo    L.Ti  ';   '"T  '™" 
(I«!»l)  A.  C.  471,  p  c  -(/'■ir,,;  V.  j/,.ivv,/,, 

^■Meh  do  not  l,„,,nc„    1!  ?  '^^'  ""«•'  ™'>-  '■^  "-"n*^  ""'""• 

will.  i--.»«»z:;^L,"l'^T3K'''^^r'^"^'^"'^"- 

1  Ves.  Sen.  m.  '  ""'  ^ '"''""'  v.  L«„o,; 

Wt  giving  the  date    Uho  rovoC  Iw  1  .  ^' '?'""'  '"■"  ^""'  "^Sr' 
»  ^0^.0  the  second  will.   TtTZi:^7^  -^  'f 

I'orted  on  the  ground  that  tP  T"'-'""'  ""''  ^'"'  ^^  ^'I'" 
.odicil  was  an.4  u1  t  le  vSlf  tirf  t""  "'  ''"  ^^•"'  ''^  "'» 
t).e  last  will  of  the  tes  ator  0     "n       t  ^     "T""''  "°'  •'^'■"^' 

in  7«  4o(/M  yi,„/„..,o;.   31)  L  J    T    ■.-.  ti     '    . 

was  the  same.     In  that  case  tho       i-  ■  ^'"""'''''  "I'l'''"' 

-ieil  to  the  testatortTaTt  ^mUT  'T''''  "  ""^  " 
which  had  been  revoked.  ^"'^  "  "'"  ^y  ^^'e 

"ferring  to  a  revoked  wUl  by  date  w        T  ""."''  "'"•«'" 
huests  as  contained  in  that  w  Iwh  ™        '°^"  *^  ^^^'"'^ 

i»  a  later  will.     There  was  the    f  T'' '"  '"''  ™"'-^""'J 

de^riptior,  '  """"*'"■"•  "  ^'"'^  «««  of  mistaken 
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Clup.  IZ. 


Writinj;  on 
the  will 
If  ferring  to 
its  CODtt;&tS. 


Codicil 
attached  to 
revoked  will. 


Destroyed 
wUl. 


Codicil  con- 
firminfr  will 
altt-rt;d  hy 
earlier  ccdicil. 


If  tlio  codicil  not  ouly  refiTS  to  tlio  rovokcil  will  by  date  but 
also  rcfoM  to  tlio  prinisions  of  Iho  rovokod  will,  probate  will  bo 
granted  of  the  revoked  w  ill,  tlie  subseriucnt  will  and  tbo  codicil 
together.  /«  Iwii-i  Slrd/nim ;  In  Iwiiia  Di/ke,  (i  P.  D.  ^O.j ;  In 
boiiK  Cliilwlt,  (1897)  P.  2l'3. 

Where  a  will  was  revoked  by  a  subsequent  will,  a  codicil 
described  as  a  codicil  to  the  testator's  last  will,  and  confirming 
certain  dispo.sitions  contained  in  tbo  revoked  will,  had  the  elleet 
of  reviving  the  revoked  will.  In  lonin  I'm  Ciilieiii,  03  L.  T. 
2.J2. 

Where  a  codicil  merely  rotors  by  recital  to  a  revoked  will, 
the  revoked  will  i.s  not  revived.    //;  hoiiis  Deiiiih,  (1891)  P.  -i-iti. 

A  testamentary  disposition,  wiitten  at  tho  foot  of  a  will 
revoked  by  mamage,  and  referring  to  a  bequest  .ontained  in 
the  will,  though  not  referring  to  the  will  in  terms  or  described 
as  a  codicil,  is  sufficient  to  revive  the  will.  In  bonis  Terrilh, 
'J.  Sw.  &  T.  8. 

The  fact  that  a  codidil  is  found  attached  by  tape  to  a  will 
which  has  been  revoked  by  a  later  will  will  not  revive  the 
rev  -ked  will.     Marsh  v.  ilursh,  1  Sw.  &  T.  o'iS. 

^^ill  which  has  been  destroyed  and  no  longer  e.'cists  in 
writing  cannot  be  revived  by  a  codicil,  thoiigh  there  may  be  a 
draft  of  tho  will  in  existence.  Halo  v.  Tokeiofc,  2  Kob.  318; 
NeirtoH  V.  Neirtoii,  12  Ir.  Ch.  118;  Eogen  v.  Goodcmuijh. 
2  Sw.  cit  T.  342 ;  In  bonis  Iteadi;  (1902)  P.  75. 

A  codicil  which  refers  to  a  will  by  date  and  makes  ccrtiiiii 
alterations  in  it  and  then  confirms  the  will,  does  not  revive  ^o 
much  of  the  will  as  has  been  altered  by  intermediate  codicils. 
Croshic  V.  Mneiloiia/,  i  Yes.  010;   Oi-mi  v.  Tribe,  9  Ch.  D.  231. 

But  a  second  codicil  confirming  the  will  and  reciting  .iinl 
treating  as  unrevoked  certain  dispositions  of  the  will  which  h.avo 
in  fact  been  revoked  by  a  first  codicil,  revives  tho  will  without 
the  alterations  made  by  the  first  codicil.  McLcod  v.  McNu': 
(1891)  A.  C.  471,  P.  C. 

Where  a  testator  had  by  a  third  codicil  revoked  tho  first  aiul 
second  codicils,  and  by  a  fourth  codicil  confirmed  his  will  anu 
former  codicils,  it  was  held  that,  as  the  fourth  codicil  ooufiimcd 


ir*  V- 


'IKPI'HMCATIOX. 

-1  cone™.  t..e\'r  jsr:: ' :  'r™'--' "  ""■  '^•"' 


6S 


Cli«p.  IX. 


''^^ — HKPtlll.IOATION 

t.is;::;tc;i::j';:;i;- -va.  ?v  --■^^^  ^-- 

'y  iiistruinoiit  in  such  a  way  as  fo  nmU  if  „        *  ti.,t«„,mtary 

It  is  cl™r  that  any  reference  which  would  he  snffl.-     t  , 
revive  a  revoked  instrument  would  he  snfl!       !  '  '" 

Ar/,cr/,y  V.  r„™„,  ,■!  B  P  C  S-,  ■   n  ^  revoked. 

,'      ,  ^  Mcr.  I^fi,  as  correcf(Kl  in  4.-.  Ch   D  fi-<7.    r„       ni 

'"'"['  ^'"'"■'J  V.  (.',„„npio,:,  (!«!),■!)  1  Ch    ,0,  '  '"  ''"  ^'™'- 

Again,  a  testamentary  instrument  nnf   i  -r   , 

but  written  at  the  foot  of  the  w          .  "^  "'  "  ""^'''^ 

A  codicil  referring  to  a  will  of  „  ... 

HI.— IXCORPOKATION  OP  DocUMEXTS 

Any  document  in  existence  when  the  will  ;/         .  , 
sufficiently  described  to  enable  it  to  7    ,\l  *"^'  """^  '"'"^"tion 
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document 
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of  documents 
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at  date  of 
codicil. 


Memorandum 
on  bacli  of 
■wiU. 


o(  fonstruction,  wlietlier  inc:iirporate(l  in  tho  probate  or  n(jt. 
IHMiiii.jH  V.  Il'i/w/,  2  Moo.  1'.  C.  3.J.3  ;  Aaiou  v.  Aiiroii,  A  Do  (i. 
&  8.  475  ;  //(  hoiiis  Siimlerliim/,  1  V.  &  D.  198  ;  In  I'oim  Merar, 
2  r.  &  D.  01  ;  In  hoiiln  Ddniell,  8  P.  D.  14 ;  seo  In  boiil- 
Pmcn/l,  1  V.  &  v.  tiOG  ;  In  Imiia  Gill,  2  1'.  &  D.  6  ;  Qiii/iiiiii/^- 
fon  V.  aoin,/,  24  W.  It.  'm  ;  In  honk  Qanielt,  (1894)  1'.  90  ; 
SingMon  v.  Tumliimuu,  6  App.  C.  404. 

It  liiis  boon  said  that  tlio  <louumcnt  must  not  only  bo  in 
fact  in  existence  wlien  tlie  will  is  executed,  but  also  tliat  it 
must  bo  deseribcd  as  e.visting.  Vnn  Hfmubinzir  v.  Muiil;,  '■': 
Sw.  vt  T.  U  ■,  Jn  boni-i  Walking,  1  P.  &  1).  19 ;  In  bonis  Diillou, 
lb.  189  ;  In  bonis  Unmler/dml,  ib.  198  ;  In  re  Kflioe,  13  L.  U. 
Ir.  13. 

If,  however,  the  document  is  proved  to  have  been  in  existen. c 
at  the  date  of  the  will,  and  is  sufKciently  identified  by  tin' 
description  in  tho  will,  it  is  not  necessary  that  it  should  !»• 
actually  described  as  existing.  Siuijlvlun  v.  ToniUiimn,  3  Ap[i.  ( '. 
404  ;  In  re  Coi/te,  C'oi/k'  v.  Coi/tc,  i>(i  L.  T.  JIO  ;  Unii-i,-'!/;/ 
Co/ki/e  of  North  Wule»  v.  Taylor,  (1907)  P.  228. 

A  document  suilicieutly  referred  to  in  tlio  will,  though  n"t 
in  existence,  may  be  incorporated  if  it  exists  at  the  date  ut  a 
codicil  to  the  will.  In  bonis  Hunt,  2  Hob.  C22  ;  In  bonis  Wr.ra/  /. 
32  L.  J.  P.  94  ;  3  Sw.  &  T.  192  ;  4  Sw.  &  T.  211 ;  In  b„im 
Lady  Truro,  1  P.  &  D.  221,  not  following  In  bonis  Mol/iins,  .;2 
L.  J.  P.  llo;  3Sw.  &T.  100. 

Put  for  this  purpose  it  must  be  cle.ar  that  the  will,  if  read  a^ 
of  the  date  of  the  codicil,  refers  to  a  definite  instrument,  :iml 
that  the  instrument  in  question  satisfies  the  description  in 
the  will.  Diiilmm  v.  Nurlhen,  (1S9J)  P.  0(i ;  In  bonis  Simui, 
(1902)  P.  238. 

Thus,  a  codicil  confirming  a  will,  which  directs  certain  pro- 
perty to  bo  distributed  as  the  testator  may  by  any  memorandum 
or  deed  direct,  will  not  have  the  effect  of  incorporating  memo- 
randa executed  between  the  dates  of  the  will  and  codicil,  lu 
bonis  Lancustrr,  29  L.  J.  P.  155  ;  see  In  bonis  Warner,  10  AV.  1!. 
506 ;  In  bonis  MueUregor,  60  L.  T.  840. 

A  memorandum,  not  described  as  a  codicil,  written  on  tlio 
back  or  the  fourth  side  of  a  paper  containing  an  invalid  will,  to 
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"oeovor     «,th  ,m  astonsk.     /„  *„„,;,  j/,-,,   ,.  p  &  r,  .,,,. 
SCO /«  io«M  ff/w;,™,,/,  asO'')  P  7  ■'■'-^■-H, 

T].u,s  ,t  «oul.I  .s..c.,u  th:,t  a  momorandun.  „t  tUu  foot  of  „  will    M  , 

;  *k       ■  ^  '  '""'""S  t""t"iiio<I  m  tlie  will,  ■vvoiiM  iiieoroor.tp  "^^''-""V*" 

o«;  see  ..,,.;„„.  ,/^,:!;;,;;/™V;r^^^^^ 

;^..oe  tio„  not  aoscHW  as  a  eoai..,  ,„.t  .^l^tZ^ 

0  «^   u„,Je,.„e„th  (wo  coaicils  described  a.  oodioi,.  to  ,        i 

nd  alt  „„g  a  pn„.,.on  contained  in  tl.o  second  codicil,  h.,  „ 

miended  to  lucornorate  it  and  if  thpr»  ;.       i  ,  <■■*■"  inmr- 

in  existence  to  which  the  'te       ■  w    ,  •  ,      T'^K^^'r™"'™'  == 

oRuti"   ""'"  ^^-^■c.^r; /„ w„7/„,i:; 
A  reference,  however,  in  a  codicil  to  a  will  and  ..rinr       v 
«K  where   there   are   a  will   and  codicijJL;  ^^rS  ^-E'° 
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CliKp.  IX. 
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Effect  of 
incorporation. 


not  incorpnriitn  n  rmlic'il  not  duly  iitto.«tO(l.     Crol-cf  v.  Mnripn'^ 
of  Uirlfunl,  :!  Curt.  Hi-<;  4  JIoo.  1".  C.  :):!!!. 

Anil  upnti  till-'  sanio  princ'Ii'lo  it  would  .seom  that  a  refprcnci; 
liv  a  coilii'il  to  ii  will,  where  then'  arc  a  duly  attested  will  and 
some  iiiiatte.<tej  codieilH,  will  not  set  up  the  unattested  codieils. 
Ulkrlm,  V.  Unl.ius  1  Ad.  &  K.  l.':!;  2  Nev.  &  M.  S2l ;  hi  l,<,„i\ 
riirlim,  0  N.  of  ('.  ll!ii"i ;  Ihiimx  v.  JliU,  7  N.  of  C.  L'-JU  ;  see, 
however,  liditbiiiii  v.  Jem's,  'i  B.  450;  Gin:if  v.  Willuxrij,  'J 
Bing.  4-.'!t ;  3  Bing.  014. 

I'ossihly  a  refereneo  to  a  will  in  general  terms  would  inciii-- 
jiorate  all  the  valid  instnmicnts  constituting  the  will,  such  as  a 
will  and  several  codicils. 

A  codicil  referring  to  a  will  hy  date  incorporates  the  will 
of  that  date  only,  and  not  suhsequent  codicils.  Jliirloii  v. 
K,'irl«r;/,  1  t'h.  D.  2lil;  In  houk  Hrf/imMi,  :)  P.  &  D.  Do; 
Fmicl,  V.  Iloei/,  (l.S'Jtl)  2  Ir.  472. 

The  ease  is  not  altered  by  the  fact,  that  a  valid  codicil, 
rofen'ing  to  the  will  hy  date,  is  written  on  the  same  jiajier  a<  a 
valid  will  and  an  intcrmciliato  unattested  codicil.  In  fnn 
Iliillnii,  5  N.  of  C.  JIAS  ;  III  lioui'i  riiflpn,  0  ili.  0'J5  ;  In  h,u 
Vi/hwff,  1  Sw.  &  T.  30  ;  In  ir  Sjmttrii,  5  L.  E.  Ir.  403. 

Perhaps  where  a  coilieil  is  directed  to  bo  taken  as  part  of 
the  will,  a  subsequent  codicil  referring  to  the  will  hy  date  and 
eoniirmiiig  it  will  have  the  effect  of  confirming  the  codicil  as 
well.  iSeo  Gordon  v.  Lord  lli'iii/,  6  Sim.  274,  disapproved  in 
Burton  v.  Kiirbir;/,  nnpr<i. 

If  the  codicil  recites  the  will  hy  date  and  a  codicil  by  date, 
and  then  confirms  the  "  said  will,"  the  term  "  will "  may 
include  both  will  and  codicil.  Aaron  v.  Aaron,  'A  De  G.  vt  S. 
475. 

As  to  whether  a  codicil  headed  "  This  is  a  fourth  codicil  tu 
my  will"  would  incorporate  a  codicil  headed  "This  is  a  tliird 
codicil  to  my  will,"  see  Sloekil  v.  Punahon,  C  P.  D.  9. 

Incorporation  of  an  instrument  into  ii  will  does  not  alter 
the  effect  of  the  instrument  so  far  as  it  is  already  viiliJ. 
So  far  as  it  is  invalid  as  an  independent  instrument  it  lakrs 
effect  as  a  testamentary  disposition,  subject  to  the  ordinary 
rules  as  to  lapse,  ademption,  &o.,  applicable  to  wills.     The 
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effectual  testamentary  aitt  of  ,1,  '   '"'™'"''  »" 

3  Ch.  D.  269.  *  ""  P"P'"^y-    «'>«»  V.  Fligk,, 

A  paper  not  in  existence  at  the  date  „f  .h 
testamentary  instnnnent  eanno    h  "•''™""™  "*  "  •^«-»"" 

ferred  to  f„r  purposerof  In  ^    .  """'^"""'''^  <"  i'  or  re- SS S 

L-  J.  P.  39;  65  L.  T.  76.').  """  *'"'"•'  ^^ 

A  testator  cannot  re.serve  by  his  will  n, 
»  testamentary  disnosition  of  h i    n  ,    T"'  "'  """'"'«  t—no. 

'.^attested  paper    '//«J  ll        T""  ^  '*-^  "  '"''««l-'ent  S?  ^.W 

2  Curt.  468;  4  jCp   C  33I     "       ™''"  '■  '"'"'  ""'f'""'  "'"•'"" 

Ba«,  5  De  G  &  Hs.  """"■  '^  '"™''''-    •^'""-''  V 

But  there  is  no  objection  to  a  „ift  t„ 
'ained  by  a  subsequent  act  „„  1  T""'  '"  ''"  "'""r- £.-».  .0 

vided  the  act  is  on    rheh     "V,     f"  "'  ""^  '"""»^'  P™-P«"" 
...  wnicn  must  l)e  done  as  the  r,o»„.  1         .   """'■ipuoii 

of  the  state  of  the  property  at  the  date  of  the  wi  ,"■"    '  °™'*°'' 

-way  dependent  upon  a  power  reserved  blth'.^.  "'  '°  K-^'^- 
V.  Sargon,  2  Kee  "•-,.-,.  -t  \x   p  r,  ^^""''  ''^  ""e  will,  stubhs 

the  persons  who  sh'o^d  be  n  '      ''  """"  ""^  »''''  -"  '» 

at  the  time  of  h    tcease  om"  r"'":!'  ^^"'' '"'  '^^'«'"'' 
posed  of  her  busine^  "'"'"  *'  ^"""'l  ""^'^  "i.- 
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a  J;:!;!:  ™:S  17 /"«  ."--"f.  --ich  has  been  in  „.... 
-execution  thereo^ir  by  1  cld;:,:""  "f!™'^^  *•""■  "-^  '"e 
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REVIVAL  OP  WILLn — INCOSPOBATION. 


»>»>■  g-  and  where  any  will  or  codicil  which  haa  been  partly  revoked, 
and  afterwards  wholly  revoked,  is  revived,  auch  revival  shall 
not  extend  to  so  much  thereof  as  was  revoked  before  the  n- 
vocation  of  the  whole  thereof,  unless  an  intention  to  the  con- 
trary is  shewn.  H.S.O.  c.  128,  a.  24;  R.S.B.C.  c.  193,  a.  19; 
R.S.M.  c.  174,  a.  19;  R.S.N.B.  c.  160,  a.  16;  R.S.N.S.  c.  139, 
8.  22. 

Since  the  above  enactinenta  a  mere  reference  in  a  codii'il 
to  the  date  of  a  revoked  will,  and  the  removal  of  an  executor 
named  therein  and  the  substitution  of  another,  does  not  re- 
vive the  will.  A  will  which  has  been  revoked  cannot  be  ri'- 
vived  by  a  codicil  unle:s.s  the  intention  to  revive  is  clear  on 
the  face  of  the  codicil,  either  by  express  words,  or  by  a  dis- 
position of  property  inconsistent  with  any  other  intentinn 
Macdonell  v.  PurceU,  23  S.C.R.  101. 

A  codicil  dated  2l8t  July,  1882,  was  expressed  to  be  a  codi- 
cil to  a  will  dated  17th  July,  1880,  and  the  testator  thereby 
confirmed  his  will.  There  was  an  intermediate  codicil  revok- 
ing a  particular  bequest  in  the  will.  The  reference  simply 
to  the  date  of  the  will  was  held  not  ^o  be  in  itself  sufficient  to 
restrict  the  confirmation  to  that  particular  document,  but 
other  words  and  circumstances  were  held  to  convey  an  inten- 
tion, with  reasonable  certainty,  to  confirm  the  will  in  tola 
without  being  aifeeted  by  the  partial  revocation  made  by  the 
intermediate  codicil.  McLeod  v.  McNah,  (1891)  A.C.  471, 
affirming  Re  McLeod,  23  N.S.R.  154. 

A  codicil  to  an  existing  will  confirming  it  does  not  bring 
the  date  of  the  will  to  the  date  of  the  codicil  when  the  source 
of  the  bounty  spri.igs  from  the  will  itself,  so  as  to  bring  the 
gift  within  the  statutory  limits  of  the  Mortmain  Acts.  Holiius 
V,  Murray,  13  O.R.  756. 

looamontion      Documents  in  existence  at  the  date  of  the  execution  ■fa 
of  dooom*  > 

will  may  be  incorporated  with  the  will  by  express  refeiini.' 

to  them,  but  not  documents  coming  into  existence  after  th'' 

execution  of  the  will.     And  so,  entries  in  a  book  sufficient!}' 

referred  to  in  a  will  which  are  made  before  the  execution  of 

the  will  are  incorporated  in  the  will  but  not  those  made  after 
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«quent  to  all  the  entr.e.,  but  not  referring  to  them  in  any  way 
Of  the  W.11  and  the  execution  of  the  .odicil.    He  Sean^an.  6 
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CONTRACT  AND  TRUST  AS  AKFECTING  TESTAUENTABV 
DISPOSITION. 

I. — CONTBACT. 

A  CONTRACT  to  make  a  ti'stiiniontary  disposition  in  favour  of  r\ 
particular  person  is  valid. 

If  the  ootitract  relates  to  a  devise  of  land,  the  contraet  or 
some  memorandum  or  note  thereof  must  be  in  writing  anil 
signed  by  the  party  to  he  charged  therewith  or  some  other 
person  thereunto  by  hini  lawfully  authorized.  Ilumphrrns  v. 
Grffn,  10  Q.  B.  D.  148;  Mafldison  v.  Alderson,  8  App.  C.  4fi7. 

In  many  eases  a  testator  upon  the  raarriatre  of  a  daupht'r 
or  upon  some  other  oeeasion  makes  a  statement  as  to  his  testit- 
mentary  intentions,  and  a  marriage  follows  )»r  the  t  induct  cf 
the  person  to  whom  the  statement  is  made  is  in  some  Wiiy 
influenced  by  it. 

In  these  cases  the  question  is,  Was  the  statement  an  offer  tli<' 
acceptance  of  which  constituted  a  contract  (a),  or  was  it  n 
mere  statement  of  intentions  as  regards  the  future  made  willi 
ii  view  to  influence  the  conduct  of  those  to  whom  it  was  made. 
but  not  intended  to  create  a  binding  obligation  upon  the  p-i- 
son  making  it  (6)  1  Ilammeraby  v.  De  Bifl,  12  CI.  &  F.  4'): 
Coverdale  v.  Eastwood,  15  Eq.  121:  Synge  v.  Synge,  (1804^  1 
Q.  B.  46fi(rt);  Mnddison  v.  Aldrrson,  8  App.  C.  467;  In  rr 
Fickus;  Farina  v.  Fickus.  (1900)  1  Ch.  331  (h). 

If  a  contract  is  established  to  make  a  testamentary  gift  -if 
particular  property,  for  instance  a  specific  piece  of  land,  it  i  nn 
he  specifically  enforced  against  persons  claiming  under  tln'i.s- 
tator  as  volunteers.  Ooylmer  v.  Paddiston,  2  Vent.  353,  S.C.  sub 


CONTRACT. 
"""'•  Ooilmo-e  V.  TlalUmi,  1   Vr>ni   4S .    c 

Kl.B.  46(j  "g"  iii»  act.     .V/«.7<'v.  .%„,,;,.,( |w,() 

covenant       Tin,  ,  ovl      '  '"'"'  "^ "  '"  '""■■J  »f  "'« 

.«iflc.ai,,oi;r::ai::::„Tr  '>•"  t'^^  "'^'  ""-■"■" 
f-a.  a„„  t,.t,..o;t: . ;:  0 '  :rs ;  ir  ™* " "'° 

.'/"<■//■«,  3  Anst.  8S2  .  5  Vo8   2(i(!  a'    .,  '  '  '  ''■ 

il  tho  covoniiiit  is  limitml  *„  *i.  . 

covenantor  „nd  1,„  b„vs    1  a       .  f^r^^"""'  I'-Frtv  of  tho 

will,  nor  by  any  ,li,no,itinn      1  .  ,    ™      ,  ^^  "  '''-"I'^'tu.n  by 
wWoby  ho  settloi  propo  ,y  o„  h  ™I'  f     ,    ""''.'T  "^•"'™-'^ 
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rovenant  n«t| 


Contnii't  to 
IcRvo  vhare  of 
prnporty. 


Cuvenant  to 
Mttle  ur  k-avu 
moDoy  iifif 
furmed  by 
lotHtaoj, 


CuTeoant  to 
appoiut. 


CoTcnant  to 
leave  auuuity 
not  jurf (iriin  (1 
by  iutcbtacy. 


CoTPnant  not 
to  rcvuku  will. 


logatoo  aa  rt'^rdN  dciitH  and  liipse.      In  ir  Jii'ookmnH*H  Tnint, 

*)  Ch.   IH-J  ;    ./n>is  V.    U'n(/hsfn,>,  18  Kq.  IM. 

A  covfiumt  hi  is'wo  a  b:iiii  of  mom-y  hy  di'od  or  will  is 
dischargftl,  if  tin*  cnvninntpf  die*  i  .'fore  tlio  toittator.  Jom^ 
V.  Ifou;  7  Ha  *,'<J7  ;  »(>«•  y*;<ihf,ni  v.  .Sm/M,  4  Uuhh.  3lH. 

A  contrnct  by  a  futlior  timt  nn  his  dontli  ii  rhild  kIuiU  liiiv<> 
litT  AnxTv  iif  liiM  |>ri>|ii-rty  luiiy  nirnn  an  i-<^iml  ithiiri',  Imt  u 
uoutraet  tlmt  a  t-Iiild  sliali  liavf  a  Hlian-  may  Uo  witiwHt'd  l.y  it 
Ipgany.      l.anr   v.   li'hhr,    '.Vi   \\,  1;   Jit   ir    l'i<k»n;    Fuiiiut   v. 

FirkiiM,  {li(oo)  1  cii.  ;j;u. 

A  toveimnt  to  eittln  nn  Chtate  or  to  leave  or  pay  at  tlif 
covenantor's  dnitli  a  Hiini  of  money  or  a  nlmre  of  n-siiliic,  i> 
jierfonned  l»y  uUowinj;  the  estate  or  sum  or  share  of  residue  in 
come  to  the  eoveunutee  under  the  intestacy  ol  tlio  eovenanl"i-, 
in/rorhv.  »•///■(«  ^., -J  Verii.  Tp'.H;  lihw<hj  y.  Wi<h,m-v,2  \vn\. 
T0!>;  1  P.  W.  -VH;  Ln-  v.  I/Ara>i,ffi,  I  Yes.  Sen.  I  ;  ;t  AtK 
419;  (inhUmid  v.  (iu/'ismnt,  I  Sw.  ','11;  aarthnhoyv  v.  Ch-H,.. 
10  Vea.  1. 

If  less  tlian  the  slmro  t-ovonanted  to  l>e  left  comes  to  tlii' 
coveuautco  imder  tlio  intontacy,  the  share  so  coming  nm^t 
be  taken  in  part  pcrfoniianco  of  the  coveuaut.  (jat-thnhori  \ . 
C/miir,  10  Vc8.  1 ;  see  Lcrhweir  v.  Earl  of  ('(tr/it/e^  3  1'.  W. 
2U,'227. 

And  n  covenant  to  appoint  a  share  of  a  fund  is  satisfiLd  hy 
allowing  that  share  to  pass  to  the  covenantee  in  default  d 
appointment.     Tliacler  v.  /tVy,  H  Eq.  408. 

But  iutebtacy  is  not  a  perfurmauce  of  a  covenant  to  U^avo  an 
annuity.  Couch  v.  Stratfo»,4  Ves.  31)1;  Safiifmri/  v.  S<ili'<l>iir>i. 
(i  Ha.  &*J(i. 

Upon  performance  of  covenants  generally,  see  also  lU'tlnII 
v.  Abrahnt)!,  3  Ch.  D.  590,  n.  ;  22  W.  R.  745  ;  CarUn'ujht  v. 
Carttcriijht,  (1903)  2  Cb.  30G. 

A  covenant  not  to  revoke  a  will,  though  made  und' r  a 
general  power  of  ajipfnutment,  is  a  valid  covenant.  A  br-iuli 
caunot  be  pievented  by  injunction.  But,  if  it  is  broken  otiier- 
wise  than  by  marriage,  an  action  for  damages  lies.  Hoijiii""!!  \. 
OmmrtWHf//,  23Ch.D.  285. 


CONTKACT  TO  LKAVK  BV  mi.L. 


f -p.'- nth,„„u;7:'  ;:;;-''''"■"r'-'— 
■fl'7//".  V.  /.,,„./,,,/,  (llm;.      ,     ,.    ,|'| 

A   invniiinl   to  ,.x,  ..i..        .,,,..■  ,   , 
nprii,(ni,.nt  Ims   l,o,.„    ],„!  |   ,,     ,    ' 
l.''«li.I).JI|;  /„ 
1  Ch.  l:i(l. 

,    li"' it  H  »otll,,I  tliat  wh.ro  H„  I.    ,  ,.„v,.„„„M       , 

■nfo.a  will  nm,l,.  in  ....f  I™  Wi,  ,,„t.TMl  (...vr,,,,,,,,!.,, 

-r,.i.„  of  r  ;,n:;"5::: ;  "■■■ :--" '» ■•  -...  rn^r-r 
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•  nonti'd  hii-.  lio 

•'"'•"    '  T  !'"«■.■.■   "f '■ .,.,„t,„ 

.•■,r.„„r   V.    /.,„./,    ■"'■:'•■"■ 
l-i-'l  l;l„       Jl,.,.,.L,,,  .     ...    ,,  ,         •  -l-"«lp..«,.r. 


A. 


'I'rii-t  not  l)ml„.,,n,,/  in//. 


ti.om  out.  ir,M  v.  AW,, ..  ]  '  : '";:'  ? '"'"  "■  -->•  ''■^'"' 

;f^^^^^"-'— ; 'v*t:;7;.:,rt'^: 

and  they  either  accept  the  tn.t  or  1!^^:^  ^^f  'T''^ 
ondencoofth<.tru.t  is  a,lmi..il,U. ;  „„/,  he  J  ,  '  ™"' 
li.he,  the  tn.st,  effect  will  be  given  "  t  f  't  •         T"  "''"'■ 
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Ohtp. z. 
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Evidcnro  of 
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Gift  to  A  and 
B  inducwl  by 
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Gift  left 
unrevoked  by 
Hubsequent 
promise. 


cose  may  bo.  Walhjrarr  v.  Tehht,  2  K.  &  J.  313  ;  Mom  v. 
Cooper,  1  J.  &  H.  V>'i ;  Joim  v.  IMInj,  3  Oh.  liOa ;  Frnirh  v. 
Fmirh,(l'Mi)  1  Ir.  17-'  (11.  L.) ;  .Vurmiii  v.  M-I'imiii,  (1!)01: 
1  Ir.  3(i0;  (t'JIi-irii  V.  ('iiiiihii,  (IIIO."))  1  Ir.  -01. 

Sucli  evidence  is  admissible,  altbough  tbe  will  states  that  flic 
gift  is  lint  liy  way  of  trust.  ]!»««<//  v.  Jadxoii,  10  Ila.  301  ; 
Jli'  Hjiciicer'-i  Will,  o7  li.  T.  JJl'J  ;  soo  fii  ir  Cniiixlicii/ ;  Criiu:ilini/ 
V.  C/ww/wy,  13  (.'li.  I).  CIO. 

Tlio  details  of  the  trust  must  bo  disclosed  to  the  trustee  in 
the  testator's  lifetime,  otlierwise  it  cannot  bo  enforced,  and  tiie 
devisee  will  take  as  trustee  for  the  next  of  kin  or  heir.  In  rr 
Jtiii/n;   Bonn  v.  Ciirritt,  20  (,'h.  D.  531. 

And  the  intention  to  create  a  trust  must  be  clearly  establislied. 
Joiiix  V.  llmllii/,  3  (;ii.  30,! ;  WCunnirk  v.  Clroi/nii,  Ji.  II.  4 
II.  L.  Hi;  lie  Doiniiiij's  1-Miiti;  00  L.  T.  140;  //(  ir  Pill 
Jtiirn;  i><-oft  v. rUt  ltlm:i,(VMi)  1  Cli.  403;  Siillitaii  v.  Sii/liniii, 
(111(13)  1  Ir.  103. 

If  the  testator  is  induced  by  A  to  make  a  gift  to  A  and  li 
jointly  (HI  the  faith  of  A's  }>romi8o  that  it  shall  bo  applied  for 
certain  purposes,  the  tri  ■ '  attaches  to  the  gift  to  both,  thou},'h 
13  may  have  known  uoti;.  j;}  of  the  matter,  llitswll  v.  Jael.xuii. 
10  Ila.  20 1. 

A  differciit  rule  applies  if  A  and  1!  are  tenants  in  eomniou 
and  not  joint  tenants.  In  that  -ase  li  may  ta';  ^  his  moii'ty 
free  from  any  tru.st.  ItimhnllKiiii  v.  Dniimlt,  8  Ch.  D.  430;  //; 
ir  htltwl ;  Vr'ifliiiin  v.  Aiiilirir,  (I'Mil)  1  Ch.  237;  Fi-miian  v. 
Louiij,  (IKOO)  -i  Ch.  3")!» ;  OmMiv  v.  Hrmple,  (1003)  1  Ir.  73. 

If  a  gift  is  made  by  will  to  A  and  U  as  tenants  in  com- 
mon (n),  or  as  joint  tenants  (')),and  the  testator  afterwards  com- 
municatos  the  gift  to  A,  and  leaves  it  unrevoked  on  the  fnilli 
of  a  promise  by  A  to  apply  the  money  to  certain  purposes,  tlio 
trust  attaches  to  A's  moiety  onlj-,  and  not  to  B's.  There  is 
hero  no  fraud  inducing  the  original  gift.  Tie  v.  Fern'i,  J 
K.  &  J.  307  (f()  ;  III  re  S'niil;  Willitim  T.  Amlrcir,  (1000)  1  Cli. 
237(4);  see  also /<«/■«(■//  t.  MiiciIoikiIiI,  10  Sim.  ti;  Roichollmin 
V.  Ihiiiiiitl,  8  Ch.  D.  430. 


ill 
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1  Trust 


I  Disclosed. 


upon 
and  if  thev  havp  ),n„„  ™''  '"'  PUfpo^cs  are, 

date  of  ^ ,;«::  ;™r'""*^'  "• ""'  '^''""-  "^f- 1.. 

'J3;  see  In  horns  Marchant,  (1893)  P  oJ  .         ^  "  ^''- 

truxt,  evidence  i^  nnt  „,.    •    ■, ,  '"*'''  '"  8'™"  on 

7"  have  „ee„  npHWdM;:';: ^  1  f"  l^TZT^  ' 

"itin^a,,;;,;;:,',:,:;"  ■""■^'  ••"  ™'"''  ^'-'^i.  ^  i.  pan,,  ,„ 

f"Hi;r.:C:':f If  ^"^^^  "  "--  '»  --  to  »  tenant 

vo.h«ny  ex  :rr  /  :/z::;:;r"t"  "'*"  -^'"^^ 

111.  866.  "'  ^'""^  ^-  '^""'■W.  (1902)  2 

./       "oorf.  19  B.  .330;  ^ro„;,e,„,  y.  Johnson.  7  Ch.  D.  60. 
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CANADIAN    NOTES. 

An  agreement  to  make  a  will  in  favour  of  a  particular  per- 
son may  be  enforced  against  the  personal  representatives  of 
the  testator.    lioberts  v.  Hall,  1  O.K.  388. 

A  bond  given  by  a  testator  to  a  devisee  conditioned  not  to 
alter  his  will  is  broken  by  the  testator's  subsequently  selling 
and  conveying  the  land  comprised  in  th"  devise  to  anotlior 
person,  McCormick  v.  McKae,  11  II.C.R.  187. 
OonaldenUon.  Where  a  person  changes  his  position,  in  consequence  of  a 
promise  by  a  testator  to  benefit  him  in  a  particular  way  by  his 
will,  the  will  becomes  irrevocable.  Thns  a  testator  having 
made  a  will  in  favour  of  his  son,  induced  him  to  leave  his 
residence  and  reside  near  the  testator,  representing  to  him 
that  he  had  made  a  will  in  his  favour,  and  the  son  havin-: 
acted  upnn  this  and  removed  to  a  residence  near  the  testatiir 
and  lived  there  until  the  testator's  death,  it  was  held  that  tlu' 
will  became  irrevocable.    Fitzgerald  v.  Fitzgerald,  20  Gr.  41" 

Similarly,  where  a  promise  was  made  by  a  testator  to  iui- 
other  that  if  that  other  would  buy  a  piece  of  land  and  cnuv.y 
it  as  the  testator  appointed,  he,  the  testator,  would  pay  "IV 
the  incvunbrance  on  the  land,  and  the  land  was  bought  ii  i 
conveyed  as  directed,  but  the  testator  n-fnscd  to  pay  off  -ii  • 
incumbrance,  and  the  promisee  paid  it  himself,  and  the  t.-ia- 

tor  subsequently  promised  to  nmke  a  will  hw|ueathing  : r- 

tain  sum  to  the  promisee's  wife,  which  pnnnise  he  also  hivii;\ 
it  was  held  that  there  was  a  suffi<*ient  consideration  for  tin' 
promise  to  make  the  will,  ami  the  ftrmiiimi'  reeover-'l  tb<- 
amount  agreed  to  be  Iwpieathed  /lilleran  v.  Moon 
319. 

And  where  a  testator  ha<l  made  a  will  giving  legaeie.'^  i 
of  his  daughters  in  coiiaideratwin  of  which  they  cofive,vo<l 
tjiin  lands  to  hoir,  it  was  held  tha*  the  bequests  to  thi  m 
irrevocable     «i7/,/«  v.  Sroril.  12  .N.B.R.  /(79. 

statoteor  A  contract  to  devise  land  is  within  the  Statute  of  I'l 

and  the  mere  production  of  a  r»-*'>ked  will  is  not  siginii 
as  importing  such  a  contniet,  but  in  merely  ifldicativi 


Safe^^^SS 


I 


UNCERTAINTY   IN  CONTRACT. 

benevolent  intention    displayed    hv  « 

If  there  i,  „„  .H.ten  contra  uh^eluTTt    """""^"'- 
formanee  by  the  person  claim  n7theL  "  "'"'  P"" 

will.  C«„,p*.„  ;  .„,,.:;:™  ;«  "-^-yo  an  Ir^ocaMe 
Scovil,  12  N.B.R.  379.  •     ^''<'  0>lpin  v. 

«  property  executed  w  11  wte  .?"'''' '""^  ^""^^  « 
w-e-e  an  oral  contll^;":,  ^^^f ^  "'  "'^'^*"^' 
home  with  the  plaintiff       ,  '**•"■  ™'  '«  have  a 

her  "what  wa?r'  w^  Z'  "  '"  "^"''  »""  '"  '--  to 
-orntobvothe  witnel  e  r'  f  '"  "'"'"•"''  ""■'  -» 
of  Frauds,  refused  .1  X/  t  a""':  il"::'™'"  '"^  ''""''^ 
tions  having  been  admit- Tl  .  ^^'"'^  """'''  '"»P'«i- 

the  piainti.^  t:„:t  at!;  rot  r^f "-  °''^-"-  "^ 

-d  to  make  the  «.„,  Zlio,  f  •,:  "  ^'"*''""•  '"'"'- 
''""frhter,  a,  he  mad.  JT  "''''""''"'■  '''■''  *-"-'«'d- 

Promisee  from  hrrCat^br  "f '""•  ""-^  """^  '^^ 
"^opted  and  mainta.n^  he  wh  J  h  T"  ■'""'  ""-^ 
"in^  .vear».  but  ,.f,  l^r  „„thin  .      ""'■''"'  '"'  "''"  ^™ 

i"»da,..hter,re«,duJ:7z:  :\,:r:;:r'^r"'^'' 

'  -"-on.-,.  ™„id  not  bo  „»„f.H        !,.  "P"^'""  P"- 

,     *""""-'^»""-k«sr,nanimpl„Hlcontraet    IT  ;^ 
'    ""!'!/*  A^/-,  )n  OR   44^  1  ' '-u  conrraef.    H  n/Jf  r 

■■*  promisf  ma4>  bv  a  t^^.t,.,  .    u- 

-  p-f-H.  i.  not  eo,:::r^;:  7;::;77  "f- 

'■11'  their  perfor,n,n<'e      M^f  .  „      '"^'■^'^^y   was   had 
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PROBATE  AND  ITS  EFFECT. 


Okap.  Zl.     'I'"E  jurisdiction  to  ^rant  probata  depends  upon  the  existence 
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ithin  the  jnrisdictii 


of  personiil.  or  since  the  Linid  Transf." 


Act,  18!)7  (60  &  61  Vict.  c.  65).  of  real  property  at  the  d.-- 
ccased.  In  bonis  DrummomU  2  Sw.  &  T.  118:  //(  bonis  Tucker. 
;t  Sw.  &  t.  585;  Ennis  v.  Hurrdl,  28  L.  J.  P.  82:  In  h},ii^ 
Fittoclc,  32  L.  J.  P.  157;  In  bonis  Booilc,  3  P.  &  D.  177;  in 
bonis  Unison,  9  L.  R.  Ir.  21. 

If  there  is  personal  property  within  the  jurisdietion  probai. 
will  be  jrranted  of  the  will  of  a  pemon  not  domiciled  withi,i 
the  jurisdietion.    liohinson  v.  Palmer,  ''lOOl)  2  Ir.  489. 

Every  instrument  containing  a  testamentary  dispomtion  or 
affecting  a  prior  testamentary  disposition  of  pei-sonal  propert  ^ , 
is  entitled  to  probate  if  properly  executed  and  attested.  In  houi^ 
Durance,  2  P.  &  D.  406 :  Toomer  v.  Sobirtska,  (1007)  P.  lOt;. 

If  an  instrument  is  testamentary  only  in  part,  so  mm  !i 
as  is  testamentary  may  be  proved.  Wolfe  v.  Wolfe,  (lOOJi 
2  Ir.  246. 

A  testamentary  instrument  appointing  an  executor  is  entitl.d 
to  probate,  though  the  executor  renounces  probate.  O'Dumr 
V.  Geare,  1  Sw.  &  T.  465;  29  L.  J.  P.  47;  In  bonis  Lancnsh  r. 

1  Sw.  &  T.  454 ;  In  boniti  Jordan,  1  P  &  D.  555. 

A  properly  attested  codicil  is  entitled  to  probate  by  il^-  If. 
although  it  may  by  its  language  be  dependent  on  an  uiimI- 
tested  will,  Gardiner  v  Courthope,  12  P.D.  H;  see  Eiji-'  v. 
Etfre.  a903)  P.  131,  1;1M. 

A  will  to  take  cflFect  npon  a  contingency  is  not  adniissiblp'  to 
probate  for  any  purpose  if  the  contingency  does  not  happi^n. 
and  is  inoperative  to  revoke  a  previous  will.    In  bonis  Il.iqo, 

2  P.  D.  73. 


I'lit  thn  [irii„;,,|,.  ,]„,,^  1(1  ' 

'iwl'.rati,,,,  ti,,,t  ,t   i.  „.,,  ,     ,  '"'"I'l'-n.'.l  a,„l  eoutai,«  ,,  ,.„„„„., 

'"'""•■'".- i' n.,v ,,:;;'  !:;r'" -""" M-ioni^-^r-' 

^"  ««"•.  yv  .sv,;  >  s„.  .-,.,'    "/  '"'"'''""'■'■"n  <i„.  will. 

!■■. -(.1.  ■■'•■•   /"  '""-/■.   (W/,,,,:i  h   U 

p^.trr:::.;xr"i7-'--"-'- no, 

"'"  >"■  'f™-..''!  will,  „  „„,,.  ,,,  ,„. .■  .  -'■  i..,.s„,.,i,.„  „„..„„„„^ 


I., 


.-    I(.    Iln 


iiiNtriiriK'iit. 


■■■■'  ""VH  tl,o  i„.„di..,|  ,i  ,,.     ;"""  "'V"'!  or  not,  but  if  ,l„e,  I-t>...... 

■;;;.:™::=:,::;;-!ftS'':-''.""''"--» 

"l.'i  o.xoniii-,,,  „i„  ,,0,,,,   °f  ,  "  "'  l.'rci,„„„.,|,.,  but  is  a  '"»"■■  V' 

K^'..™!  or  linm,.,l  to  (l,o  r,„,„„t    7  '^  fe"--"teo-,  ,.„h,.,. 

--■''.-..g  ...^  n„.  l.,,.,ban,:'V  ;'"""'»'  -"'-the  ,„,„.,., 

Jiv  virtue  of  the  Uni  Transfer  A  ,    ,   ,  - 
■^•Januarv,  1^!-.).  „.  ,<  '  I  J"  ."-  "f  Jeath   after  ,„„  "     ' 

■^'^ ''epro.j:;::;t/*f:r"^"f''^'^'".''*-u::to:he 

;;«'<■■■  real,  a.d  p„ba,e  „„.l  lettr':^  !r"- "  "  "  ""^  " 
"""■"■'■■■'   -""0   onl,,  aUhou,,,  there  7,1: 
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PBOBATK  AND  ITS  EKTECrl'. 

ostnti'.     Real  estiite  does  not  include  land  of  copyhold 
■  in  wUiih  nn  admission. 


IcnniH  or  i  iislomary  freehold  in  any 
the  lord  of  tli( 


■Will  of 


Appointment 
of  executor. 


Fnrui^  wil' 


<sary  to  perfect  thi 


manor,  is  uecps 
title  of  a  purc^hasiT  h<mi  the  enstomary  tenant. 

The  Act  does  not  hind  the'  Crown.  //'  ''""''  If'irtl,!/,  (isntl) 
r.  10. 

In  cases  not  within  the  Act,  a  will  disp..sinf;  of  real  estate 
oidy,  though  the  real  estate  was  directed  to  l,e  converted  and 
dehts  and  legacies  were  directed  to  bo  paid,  was  not  entitled  t.i 
probate.  In  hoiiin  Drlimmoml,  2  .Sw.  &  T.  118 ;  In  hotm  IMh: 
3  r.  &  D.  177. 

For  the  purpose  of  probate  the  proceeds  of  sale  of  land  sold 
under  the  Settled  Estates  Act  and  subject  to  re-investment  in 
land  were  treated  as  realty.  /«  boiim  Lloijil,  U  P.  1).  lio;  see 
now  the  Settleo  Estates  Act,  1877  (40  &  41  Vict.  c.  IS). 

But  if  the  reai  estate  disposed  of  was  under  another  instnuuent 
held  upon  trust  for  sale  so  as  to  be  converted  in  etpiity,  the  will 
was  entitled  to  probate,     hi  hnim  Giiiiii,  9  V.  D.  'Hi. 

A  will  disposing  of  realty  only  was  entitled  to  probate  if  tlir 
testator  ai.pninted  an  executor.  In  lio«m  Jorikn,  I  P.  c^i  1 1. 
.OOo;  In  l,„n,s  JIM..'f/!/,  1.  R.  4  Eq.  (V2 ;  In  hunin  Cnblmi,  II 

P.  1).  lii:>. 

The  will  of  a  married  woman  disposing  only  of  real  eslaie 
belonging  to  her  for  ber  separate  use  and  appointing  un  cxeeiitM- 
was,  even  before  the  Married  Women's  Property  Act.  l>sJ 
(4.0  &  41)  Vict.  c.  75),  entitled  to  probate.  Itron-nntjy  v,  /'/.. 
7  P.  D.  01  ;  In  lioiiix  IlonicliUfUr,  10  1'.  1).  14',». 

lieforc  that  Act  thc^  will  of  a  manied  woman  made  ii 
suance  of  a  power,  and  taking  effect  only  upon  real  cstat. 
not  entitled  to  probate  where  the  married  woman  surviv. 
coverture  without  republishing  the  will,  though  an  est 
might  U  appoint.4.  0'i>«y.r  v.  fimtr,  1  Sw.  &  T.  411 
/«</»«  Ilni'ilrn,  1  P.  &  U.  •*■-'■';   ■'"  '"""'"  Tomlinmn,  (i  P.  I> 

As  regards  foreign  wills,  where  ii  person  is  in  terms  aii] 
execuSor,  probate  will  be  grantetl  It.  him  ;  but  where  the  i 
granseti  by  the  will  full  short  t.f  the  pow(>rs  ..{  exet^utors  .. 
ing  to  English  law.  a  grant  of  itdminlstratiou  will  V  mud 
T»4th  powers  as  near  as  may  be  to  those  grairi™  by  ih. 


\\;ts 
li.e 
iiinr 
;  /« 
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EVIDKNCK  OF  KXECUTION. 


til    lionii   /;«,/,    1    I>    *    T)    jtn 

ovideneo  of  the  a.^./tLri: ::  ::V",i  """^"■''-  •'-«'■  •>»  '--■ 

W  satisfactory.     This  d„d  f  "•"'■'"'■■'"  «"'/  ""f 

oxoeution  i,,  el™r.     /./.„/ v  y.V,   7       xr       !'   '"""  ^'f"''  "' 

'■■'"irr  V.  ,,„;,  IriXm: ,'"'"  "  ''"■'^'  -'  ^-  i''  '•■•  '^^ 

In  the  ,.b...,c.o  of  an  aftlH    ,     7  "  ' "'■  '"■'  ^-  '^'  ' '■ 

da..o  doe.  not  .„.,„  «.„  .^'^  '  '■'"'«'■■"■;  ■'  'l'"  «ttost.(io„  a™,„u., 
""-'-.  the  will  „urt  h     Jl,??''""  '■''  "'«  •"■'--.V  -re.  """'■»• 

"  ''«'«,  1  I'.  .*;  IJ.  auo.  i  i  •  cV.  D.  Jl,;.' ;   /„  4„,„;, 

If  no  ovideno,.  i,  .ibf,,;,.,!,,,  f„„„  ,,_,,  ^^^^^^^.^ 
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•'■"-ill will  1,0  ,„,„„„„.,  ,^ ,     w 'r/'""'''"^  »'<"--^  :f"™""^ 

i  iiob  -"     -■    • 

liN. 


■I-l  L.  J.  J'.  :jo.  /„  -  „.    ,,        ,7  ■'''■  •'■'-';  t"  '««/« 

'L  l;Tr47.    /f  „  ■"■  "■  r-.  .11)      Vliirh-  \    Clm-I, 

'  ■  I'  K.  Ir.  2;il.  ''    '  ^'^  ^- 1^- 1 ' « I  /-<  Ao/,/,  J/„//„,^ 

^IJflaratious  by  a  testator  th.v   l,„  I,„,  ,,,.,._ 

-    "-"i-nmble  aa  evidence  of  its  ,i'^„  ''  """""^ '"'  "'"  ""'■"»>-"- 

'  '"  ""e  esecution.      /„  4„,„-,  I'y  •^'»utcr. 
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PROBATK  AND  ITS  EFFECT. 

Rilikij,  1  8w.  &  T.  tW;  Alkiiitoii  v.  J/'nr/'/s,  (1897)  P.  41): 
yv/,rv.  J-::/n;  (!!)(«)  T.  Ml. 

A  foroign  probate  will  not  affect  personal  property  in 
Kiigland,  but  a  duly  nutliDnticate<l  copy  of  a  will  proved  in  a 
fcroign  country  will  bo  admitted  to  probate  iu  hngland  without 
further  evidence  of  the  validity  of  the  will.  In  lioiim  Siiiil/i, 
l(i  \V.  K.  1130;  111  li'iiiii  liiii-l.  1  !'•  '^i  I'-  ■'•J";  I"  *"'"'*  ^l'"' 
•2  1*.  &  D.  Hi) ;  MilU'i-  V.  Ji(im»,  'i  V.  &  D.  5  ;  In  hoii'm  Hiilf. 
4  P.  D.  "0  ;  see  In  biiuin  Prince  Ilenr;/  llie  (i'.HIi,  4!)  L.  J.  I*, 
or  J  In  limiln  DmI  Alji  h'liiin,  «  P.  D.  <! ;  /"  rr  Viil/nmr,  4^ 
L.  T.  041. 

AVhore  the  will  bus  been  proved  abroad  the  codicils  mu4 
also  be  proved  abroad.     In  lionii  Miller,  8  P.  I).  107. 

As  to  Si'otcb  contirraalions,  see  the  Confirmation  of  E.\ecutni» 
(Si..tlnnd)  Act,  1H.-,H  ('Jl  &  -,'•-'  Vict.  c.  56),  ss.  li,  10;  /« 
InniU  Iti/ile,  2  V.  &  D.  HO;  IlumI  v.  Lord  Uarrinijlon,  G  Kq.  •Jl'<; 
//(  bunin  Kifinij,  0  P.  D.  10. 

A«  to  Irish  probates,  see  the  Probates  and  Letters  I'f 
Adiiiinistrati.m  Aet  (Ireland),  1H57  (20  &  21  Vict.  e.  7:i., 
8.  0.".. 

As  to  Colonial  probates,  see  the  Colonial  Probates  Art, 
ISII',;  (.'i-'j  &  -01)  Vitt.  c.  •<).     In  bonii  Smilli,  (l^-'U)  1'.  ll-i. 

The  i|ue»ti.)n  whether  documents  no<  iu  tlieraselvis  of  a 
testanientiiry  clianiiter,  but  incorporated  with  the  will,  -lemU 
1k'  iii.ludol  in  lb.'  probate  is  niiinly  ono  of  convenience. 

If  the  document  is  valid  iu  itself  independently  of  the  will, 
it  would  seem  that  it  need  not  be  iiicluSed  in  the  prolate,  if 
there  is  a  difficulty  in  prrwunng  its  y«oduction.  */«•/(/"/'  v. 
S/iel,l,in,  1  Hob.  81 ;  /'  bonu  HeUJurp,  1  i-  &  I).  100  ;  In  U:- 
n.lhne,  (1807)  !'.  201. 

It  the  document  derives  its  vulitfity  from  the  will  it  imglit. 
as  a  general  rule,  to  be  included  ,n  the  probate.  W/rAA./i  v. 
Slieldiiii,  Kiipnl. 

If  the  chicunient  incorporated  with  tie  will  i»  itself  tc.-t.i- 
meutary  it  -.lould  be  included  in  the  probate. 

Thus,  where  an  Knj^lish  will  refers  to  and  iucorji";  -s  a 
foreign  will  the  foreign  -liU  must  be  included  in  the  ytiMr. 
tliough  the  executors  of  the  iuigUMi  «ul  may  have  le.:'  it;: " 
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Chip.  XI. 


ai ;  /'-  *«„■,  ,r,v«-«,  7,s  i/t  ;;       ^  '^'"■^■'"■''  ''•'  ^'-  T- 

granted  o\  L  t,^,l  tn  ''"'/™;""  V*"""  "■"  ™'^  >>« 
1'.  -'5:.;  /.  *„„,,  ,.,„,„„,    ,„„■;•   ,^/""';  *'■'"«-,  (180,) 

will  be  grautuj  as  „„  ,n        ."""'"    "">    tnghsl,    i„„,„,,(v. 

„  ^i   ^'■"''"''""'  V.  nom,,,,  9  P   I)   21,,.    „     /■'  ,'  ■ 

2«Ch.  D.  C56;  „>o  29  CI,  D    117    /'      ""■'"''"''■  ^"""^' 

i«  ./.«»,■,„.,.  Co.,  n>  Ch.  D  yr'i  '      "'        '"  ""''  '^'■""■"' 

By  tl.o  Court  of  rrol,ato  A.'t, '  lH.-,7  (o,,  &  o,  ^  >        - 
•  K  It  18  provided  that  where  tl,„  „.|1    i  I        '"'''  '''"'""■■'■<>» 

"    vajiaitv    declared    in     n    pnntor,H  ,.  naloreulty. 

P™l)a(eslm]lbeeondnmv„„„-r  ,  ™"'™tiou9   matter,   the  ^ 
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in   ro»]wut  of  real  estate,  though  ho  wa»  not   cited  aa  huir. 
JlmrMri/  V.  BfiiriUlnj,  {1H9!»)  1  Q.  B.  74ti. 

8uet.  04  provides  for  notice  of  inl'Ution  to  use  t'lo  pro'ntn 
of  a  will  not  proved  in  solemn  form  in  nn  action  n«  evidence  of 
a  teetaraontary   disposition   affecting   realty.      Siiirne/oug/i 
Omiilmi'jir  L.  11.  ^>  Q.  13.  «1',>. 

■\Vhoro  the  will  had  not  Icon  proved  there  can  bo  no  doulit 
that  before  the  Ijind  Transfer  Act,  IH'IT,  nn  action  lay  in  \\v 
Chancery  Division  to  establish  it,  so  far  as  it  related  to  re;il 
estate.  For  the  old  practice  on  this  subject,  see  a  valuable  nute 
in  Mr.  Cunning's  Concise  rreeodonts,  pp.  510  rt  xei/. 

Probate  is  conclusive  upon  the  question  whether  the  will  ilof* 
or  does  not  e.^press  the  true  will  (if  the  testator. 

If  the  whole  or  any  part  of  a  will  is  procureil  by  fraud  the 
objection  must  be  taken  when  probate  is  applied  for. 

After  probate  of  a  will  has  been  granted,  no  proceedii  ^^  cini 
be  taken  in  the  Chancery  Division  to  have  a  legatee  declareil 
o  trustee,  on  the  ground  that  the  testamentary  instrument 
under  whicli  ho  claims  was  obtained  by  fraud.  Alliii  v, 
.VT/unm,  1  II.  L.  191 ;  Mcliiiy,  v.  Mi/lo,i,  3  Ch.  D.  27  ;  s.c 
Ilelh  T.  Ihiiijhli/,  5  1'.  D.  2U ;  7«  re  Diir/,i(// ;  Wilmn  v.  lliirMill, 
L'O  W.  It.  461. 

Where  the  validity  of  a  will  has  been  oontested  in  an  acli"U 
and  probate  granted,  an  action  will  lie  to  have  the  probiili' 
revoked  on  the  ground  that  it  was  procured  by  fraud,  autl 
such  an  action  will  lie  as  against  persons  who  were  not  parties 
to  the  fraud.     liiir/i  v.  Jllir/i,  (1902)  P.  02,  130. 
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I'robult. 
All  ostatM  of  iiiluritiinnn  ;,,  t        ■      . 
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--t  or  approval    :   ho"      ""•  T  '"  T  "'^"•^'^  "'  »-" 
KS.O.  e.  127,  ,.  8.  ''"■■  "^  ""^  "!'■''>  Court. 

flit  where  land  i.s  devised  fn  n 
•l>^  "ffieial  ^.ardianCorr  ,         ■  '"'™"'""  '"  '""'  '"  "«" 
,^^^  U.K.  4.9,  and  see  Re  Koch  £■  Wi,lan„„.  25  O.B. 
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PRDB.ITE  .\ND  ITS  EFFECT. 

Hut  wluM'e  n  testator  luu?  no  fixed  place  of  abode  in,  or  re- 
sides out  of,  Ontario  iit  tlie  time  of  his  death,  and  leaves  ival 
or  per.si>iial  property  in  the  eoiinty  to  the  Surroirate  Coiiit 
of  H-liieh  applieation  is  made  for  proliate,  or  leaving  no  r.;il 
or  personal  jiroperty  in  Ontario,  probate  may  be  granted  aft.  r 
piiblishinj?  notice  in  the  Oiitiirio  (lazettc.  R.S.O.  c.  ,')9,  s.  :i!i. 
Jnniiiius  V.  (1.  T.  K.  Co..  1.5  A.R.  477;  Grant  v.  G.  W.  R.  C;.. 
7  t'.l'.  438;  .5  L.J.  210;  Re  Thorpe,  15  Or.  76. 

Probate  or  lettcfs  of  administration  (jranted  by  whatewr 
Court  has  eflVet  over  the  property  of  the  deeea,sed  in  all  pait< 
c.f  Ontario,  subject  to  the  limitations  imposed  by  s.  61.  Iln'i. 
s.  21. 

liy  section  61  a  person  entitled  to  take  out  Irllers  of  luhiiiu- 
^slraihn  to  the  estate  of  a  deceased  person  .shall  be  entitled 
to  take  out  sucli  letters  limited  to  the  pers(mal  estate  of  tlio 
deceased  exclusive  of  the  real  estate. 

"Administration"  shall  include  all  letters  of  administra- 
tion of  the  effects  of  deceased  persons  whether  with  or  willi- 
lut  the  will  annexed,  and  whether  pranted  for  iieneral,  sperial 
or  limited  purposes.    Ibid.  s.  2,  s.-s.  2. 

It  is  not  clear  from  these  sections  whether  probate  of  a 
will  may  be  jrranted  limited  to  personalty.  Nor  is  it  ('l,;ir 
what  is" meant  by  the  definition  of  "administration."  The 
expression  "letters  of  administration  .  .  .  with  or  without 
the  will  annexed"  imports  the  existence  of  a  will  in  each  eiise. 
It  probate  is  limited  to  personalty  it  ha.s  never  been  decidej 
whether  the  real  estate  will  vest  in  the  personal  representatives, 
but  a.s  it  is  the  Devolution  of  Estates  Act  which  vests  ihe 
land  in  the  personal  representative,  and  not  the  prant  of  |iro- 
hate.  it  may  be  that  even  in  that  case  the  land  will  vest  i«  ihe 
executor. 

Where  probate,  or  other  le^al  document  purportinsr  to  h'  of 
the  same  nature,  granted  by  a  Conrt  in  the  United  KiiiLMloiii. 
or  in  any  Province  or  Territory  of  Canada,  or  in  any  other 
British  Province,  is  produced  to,  and  a  copy  thereof  dep'^itcd 
with,  the  registrar  of  any  Surrogate  Court,  the  same  may  he 
sealed  with  the  seal  of  such  Surrogate  Court,  and  shall  there- 
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upo«  be  of  the  like  fnree  ,„„1  effect,  as  respect,,  ,rrsn„„l  estate   Ch.,.  XI. 

..nl.v    as  ,f  „,e  same  had  be,.„  .rante.l  by  sueh  Sui-ro^ate  '      

(  oiirt.    Jbiil.  s.  78. 

A  will  made  in  Quebec,  by  a  pei-son  domiciled  there,  before  Nouh.i  ,-n, 
two  notaries,  ,„  accordance  with  the  law  of  that  Province 
but  not  proved  in  any  Conrt  is  not  within  the  above  enact- 
nient.    I(e  Maclarcn,  22  A.R.  18, 

Each  Connty  Conrt  has  jnrisdiet  on,  concurrently  with  the  Br,.i.h 
Supreme  Court,  in  all  questions  relatin;;  to  testacy  or  ii.tcs  "'""""'"■ 
tiicy  where  the  personal  estate  does  not  exceed  *2  ,".0(1  and  has 
power  to  Krant  probate  of  wills  "of  the  personal  es'tate  and 
ellects  of  per.sons  dyinff  within  the  t,.rrit<,ri„l  limits  of  its 
foiuity,"R.S.n,C,  c.  52,  s.  42, 

p. 0, nice,  whatever  the  estate  or  interest  therein,  went  and 
liereatter  shall  so  to  the  personal  representative  of  deceased 
owners  thereof  in  the  same  manner  as  personal  estate  kocs- 
ami  the  personal  representative  shall  have  power  to  di,<,pase 
of  or  otherwise  deal  with  all  land  so  vested  in  him  with  all 
tlio  like  incidents,  but  subject  to  all  the  like  rights,  equities 
an,  obligations  as  if  the  same  were  personal  propertv  vested 
in  him."    R,S,JI.  c.  48,  s.  21. 

Probate  of  the  will  of  a  person  having  estate  or  effect.,  in 
Mwmoba  may  be  granted  by  the  Surrogate  Courts  concur- 
rently with  the  King's  Bench.  R.S.M.  c.  41.  ss.  18  19  ■  R  S  Al 
0.  40,  s.  2'i.  '       "         '*  " 

If  the  testator  had  no  fi.xed  place  of  abode,  or  resided  out 
of  .  lanitoba  ot  the  time  of  his  death,  the  Court  of  the  cm.nty 
'"■  .l.stnct  in  which  be  ha<l  either  real  or  personal  propertv 
lia.s  .lunsdiction,    Ihid.  s.  22,  '       .  > 

In  other  cases  any  Court  has  .inri.sdiction.  Ibid  s  93  ,\„j 
.f  diere^arc  no  assets  in  Manitoba  probate  may  be  granted. 

I"n,l,:„e.  by  whatever  Court  granted,  shall,  unless  revoked 
l>ave  ,.|lect  over  the  real  and  personal  estate  of  the  deceased 
">  all  parts  of  .Manitoba.    Ibid.  s.  24. 
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Chap.  XI.  In  case  probate  was  granted  before  the  Act  which  had  not 
operation  over  all  the  property  of  the  testator,  the  Court 
may  grant  jirobate  of  the  real  or  personal  property  not  cov- 
ered by  the  former  probate  and  the  grant  shall  be  limited  ac- 
cordingly.   Ibid.  s.  40. 

Any  probate  granted  by  any  Court  of  the  United  Kingdom 
or  any  Province  or  Territory  of  Canada  other  than  Manitob;i. 
or  of  any  other  British  Province  or  Colony,  may  be  reaealed 
in  Manitoba.    Ibid.  s.  97. 

The  effect  of  these  enactments  is  to  vest  all  land  as  well  as 
all  personalty  in  the  executors. 

Brunswick  ^"  ^^^  Brunswiek,  assets  in  the  Province  are  necessary  to 

entitle  the  executor  to  jirobate,  both  for  inhabitants  and  per- 
sons not  inhabitants.    R.S.X.B.  c.  118,  s.  13. 

If  on  a  deficiency  of  personal  estate  to  pay  debts  and  lli-' 
cost  of  administration,  it  becomes  necessary  to  apply  real 
estate,  a  .judf?e  may  make  an  order  licensing  the  executor  to 
sell  land  according  to  the  provisions  of  the  Act.  Ibid.  ss.  59 
ct  seq. 

Tova  Scotia.  In  Xovu  Scotia  the  grant  of  probate  belongs  to  the  Coiu-t 
in  whose  district  the  testator  had  a  fixed  place  of  abode  at 
the  time  of  his  death;  if  he  had  no  fixed  place  of  abode,  tltcii 
the  Court  within  whose  district  he  had  property  at  thi'  liiiic 
of  his  death;  and  in  other  eases  any  Court.  R.S.X.S.  e.  1">S. 
s.  11. 

If  the  testator  had  no  fixed  place  of  abode  or  resided  out 
of  the  Province,  having  real  or  personal  property  in  thi?  dis- 
trict of  the  Court  applied  to,  probate  may  be  granted  by  tliiit 
Court  after  notice  in  the  Gazette.    Ibid.  s.  14. 

The  person  entitled  to  take  out  probate  may  take  it  limited 
to  personalty,  subject  to  the  provisions  of  the  Act  as  io  -iili'. 
mortgaging  or  leasing  of  realty.    Ibid.  s.  17. 

If  the  personal  property  is  not  sufficient  to  pay  debts  and 
legacies,  or  the  costs  of  the  executors,  the  Court  may  \i\  its 
discretion  grant  a  licence  to  sell,  mortgage  or  lease  tii'  land 
or  any  part  thereof  for  a  term  not  exceeding  twcn'y-one 
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—t  of  ,e,-„.ie,  „,  i,  „„d    i    "d  „\';\''''"f'' with  ,h.pa,,    Ch.p.  «. 

'--d  for  the  pay„.e„t  of  lllnLln    '    "'  ""'^""'«^<'  "  ""^ 

■■'  'he  discretion  of  ,he  iud'e  oTo.  H  V'  '''    ^^  «  ""'-ely 
™*rthi.  enactment.    nTovlmJ    T:  '"  '"•'""  «  ''''^ee 

Where  probete  is  ^rl,   ,  "'  ^  '^-^-K-  5«- 

•■'..V  British  Pr^inl^C  „;:  0?^""^.-^  ^^"^'""^  "r  in 
«aled  in  Nova  Scotia.    Ibid  I  ,3  ""^  "  "'''  "^  "^^ 

I'l  Ontario  and  Afonitni, 
"f  an.v  ™^Porea,?;::;:;~V-'''  "'  "  ""^  ^-teeB....^ 
>n«tee  wa.  .ei.,ed  in  fee  .s'    p,     ^ZTT  "'  "''''■•'  "-" 
'"  'he  le,al  personal  rep-    entati ve    J""''"''""'"'  «"»»  v.^ 
^'"•h  tnLstee.    R.s.O.  e   m  !   7    p«fr  ''"-^  '»  '""e,  of 
-  ■  s-  ' ;  R.S.jr.  c.  170,  s.  10, 

'''■oof  of  Wills. 
""■seal  of  the  probate  or  Surrogatrc      t  ""'"''"'  '''i^°°'' ""'""■ 

".  evidence,  or  a  copy  thereo    ,t"        T  *"  '""  *''^  P^^ate 
e«..rt  wh.-  ■  ^ranted  ft  an  ,   „      ch"      t"  "■"  *»'  "'  '"e 

»••.>■  ^ha.  .„si„i,„,  evd/  '::"■!  "^  ''"''^"'  "■•  ^^^ 

f  ""d  co,,..„!.,  unless  the  nar,  '  ""''  "'  "^  ^"''d- 

--td-e^-^S 

"'-litv'oT  the\vl,t™   proof 'irofn"','"'"''  """"'  "'  '^e  P......  p™,      , 

""'■-  V.  r»,.v„™„„,  3";  "Y/^"'"  ^J^'h  of  the  testator.  °"-"'- 
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PROBATE  AND  ITS  EFFECT. 


Chap.  XI.       If,  on  proiliiptinn  of  the  prol)ate,  nftor  thi>  statutory  notio,:\ 

Frobau  Bi      without  a  couutcr-iioticc  having  been  given,  the  attestation 

clause  does  i.ot  shew  ilue  execution,  tlie  proliate  is  nevertne- 

le.ss  suffieient  proof  of  the  will.     But  if  a  counter-notice  i.'-- 

served  and  the  will  does  not  appear  on  its  face  to  have  been 

duly  executed,  proof  of  due  execution  may  be  given.  Slcivtiit 

V.  Lirx,  24  (Jr.  433. 

Noticeot  Xotiee  of  intention  to  use  the  probate  ten  days  before  the 

I"*."  °°  °     actual  trial  is  sufficient,  though  *lie  ten  days  have  not  elapse.l 

before  the  first  day  of  the  sittings.     Ihliart  v.  Dclmrt,  2i; 

C.P.  48!). 

Ard  the  notice  is  available  at  any  trial  and  not  only  at  tlir 
first  trial  after  giving  the  notice.    Wilson  v.  Baird,  19  C.P.  OS. 

New  Where  a  party  desires  to  give  in  evidence  in  any  Court  a 

Bromwick.  ^^.ji  jj^iiiijjjj,,,  j„  pr„i,ate  or  any  copy  which  may  have  been 
registered,  he  may  produce  a  copy  of  such  registry  certifleii 
by  the  registrar,  which  copy  shall  be  received  and  allowed  in 
evidence  of  the  contents  of  such  will,  and  prima  facie  evi- 
dence of  its  validity  and  due  execution,  but  before  any  s\w)i 
copy  shall  be  allowed  in  evidence  six  days'  notice  of  inten- 
tion to  use  It  accompanied  by  a  fopy  of  such  certified  copy  n 
to  bf  given  to  the  adverse  party.    K.3.N.B.  c.  127,  s.  65. 

Where  the  probate  has  been  registered,  and  the  noti'i' 
given,  the  certified  copy  may  be  given  in  evidence.  Doe.  t!(  in. 
Simonds  v.  Oilherf,  22  N.B.R.  576. 

Tint  a  certified  copy  of  a  registered  will  which  lias  not  h.vn 
adn-ittcd  to  probate  cannot  be  used  in  evidence  under  tliis 
enactment.    Doe  dem.  Savoy  v.  Savoy,  30  N.B.R.  227. 

In  Nova  Scotia,  the  probate  of  a  will,  or  a  copy  theivnf 
certified  under  the  hand  of  the  registrar  of  probate,  or  picv.-il 
to  be  a  true  copy  of  the  original  will,  when  such  will  bas  Ih'M. 
recorded,  shall  be  received  as  evidence  of  the  original  vill: 
but  tb-.'  Court  may,  upon  due  cause  shewn  upon  affidnit 
order  the  original  will  to  be  produced  in  evidence,  or  iniiy 
direct  such  other  proof  of  the  original  will  as  under  tlir  I'lr- 
eumstanees  appears  necessary  or  reasonable  for  testin?  the 


ReKisterc 
probate. 


i-Roor  OP  wn,r..s  bv  pkobate. 

0.  Ifi.-),  s.  22(1).  "'"  P'-'-P""''!  oopy.    R.S.X.S.       

The  cniictini'iit  a'  .vi>  v..r,.nn,.,i  «       ■  i- 

proof  „t  „,ils,  or  the.r  custody.    R.S.X.S.  ,.  mj  ,  .,.■,(„) 
T,.n  ,,„,v.,.  ,„„i„.,  „f  i,„^„j.^^  ^^  ^^^^  ^^_  •    ■  --  -  • 

..v..n,  ,„,t  ,„„.v  ho  cli.spo„.,oc,  with  hy  ,ho  j„„«e     nUi.  T.  23. 
'  "ilcM-  li  sirniliii-  pnivi.si(m   CRSVt!    ■>.  i 

...;.;:rt:ir*:*;T;,sr""-"'"" 

In  CIS,,  of  fh,.  ,l,,„i,  „f  ^  .  ,,   ■    ,   • 

P»      .-oal  estate  i„  Ontario,  and  wherehy  ™eh  roa    e 
boon  dev,.se,l  char.e,l  or  affoctod,  and  such  will  ha,  bin 
I'l.ned  in  any  Conrt  having  the  proof  an  1  ■      ■  ? 

"f  wills  in  anv  nf  .„  i  ^  "■'"'""  Probate 

nl"il  and  rema  ns  in  the  Tnnrf  „„^  "n„inal  is 

tx.vMted   1,  f        /  "**  Pi'i^Pofta  to  have  been 

miu.rl  c„  „    *  ™  '*"'"'=  having  been  ex 

">;::;?'  -tate  without  the  produeLn  .:;  Z 
fore  the  C  un  or  7  ."  "  "*"  '''  ""  "»>-  ^"""'n  be- 
"«•.».  'bet;'erev"J^*te?„:r  ir  ''"''^  ^^^^  ^ 


Kxtra 
territorial 
'Jrobate : 
Ontario, 


C<1 
OS 

c:;3 


Rrltlsh 
Columbia, 


Manitobft. 


82'! 


PBOBATE  AND  ITS  EPFTOT. 


Olup.  XI.       The  exprcHsion  in  these  enactmentB,  "any  of  His  Mnje»ty's 
possessions  o\it  of"  includes  England.     CoUman  v.  Brown. 
16  U.C.R.  133. 
N«w     ,  ^  When  a  will  affecting  lands  in  New  Brunswick  is  deposited 

in  any  Court  out  of  the  Province,  the  probate  purporting  to 
be  under  the  hand  of  the  officer  having  the  custody  of  tli' 
records  of  the  Court  and  the  seal  of  the  Court  or  an  exciii- 
plificntion  of  the  probate  purporting  to  be  so  oortifl'Jd  may 
be  proved  before  any  person  authorized  to  take  proof  of  denU 
respecting  lands  in  the  Province,  and  shall  then  be  deemed  i  i 
be  evidence  of  the  original  being  deposited  in  the  Coint 
granting  the  probate,  and  the  probate  or  exemplification  so 
proved  may  be  registered  and  when  registered  shall  have  tli>' 
same  effect  as  if  the  original  will  had  been  registered.  li  s 
N'.B.  e.  151,  s.  31. 

When  a  will  affecting  lands  in  New  Brunswick  has  been 
proved  in  any  Court  in  His  Majesty's  dominions  out  of  Niw 
Brunswick,  a  copy  of  such  will  purporting  to  be  under  tlie 
hand  of  any  Master  in  Equity  or  other  officer  of  the  Court 
in  which  the  will  purports  to  have  been  proved,  and  purpi.rt- 
ing  to  be  authenticated  by  the  seal  of  such  Court,  together 
with  a  certificate  purporting  to  be  signed  by  the  chief  jus- 
tice or  other  judge  of  such  Court,  that  the  master  in  Ef|iiity 
or  other  ofHeer  is  such  officer,  shall  be  deemed  to  be  evidence 
of  the  original  will  having  been  proved  and  register  J  in  siifli 
Court  and  of  the  probate,  n<d  such  probate  so  certified  iniiy 
be  registered  and  when  registered  shall  have  the  same  irt'ect 
as  if  the  original  had  been  registered,  and  a  certified  copy  is 
admissible  in  evidence  in  the  same  manner  as  a  certified  .'ipy 
of  the  original  will  if  registered  would  be.    Ibid.  s.  32. 
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<'fIAPTKIi   XII. 

WHAT  P«oPK.RTV  JrAV  „K   „,spos,,„  o,.-  nv  w>u 
Jevised,  bequeathed  or  Jisposod   of    woul.l  .ll  , 

:f;   "'•  ^"""T^   »-  ™p>-hoId,   notwitlfstandnl  tla       b 
testator  may  not  have  surrenderod  the  samo  fn  .  , 

;vi.Wr  notwith^taodin,  that,  bei,:::^:,/:  t^^a:  ^ 
«■  othenviso,  to  be  admittcl  thereto,  he  shall  not  l 

a-taitted  thereto,  or  notwithstanding  It  th    Z      Z  ''"' 
so^uenee  of  the  want  of  a  eusto.  fo  dcvi^f  o/::;;     , H: 
tho  use  of  a  will  or  otherwise,  could  not  at  la^r       T 
disposed  of  by  will  if  this  Aet  had  not  been  mad  \    T 

;;»;.  that  the  same,  in  conseqir  7^:  :5  ^ 
ustom  that  a  will  or  a  surrender  to  the  use  of  a  will  shodd 
contmue  in  force  for  a  Umited  time  only  or  any  otT^  t 

".stem,  could  not  have  been  disposed  of  bv^'f  7'" 

tl.e  power  eontained  in  this  At  I  is  aIi    .aT   t  ?  '" 

™«cle;  and  also  to  estates  ;«,■  „,,/,,  J  „        T  .       " 

'ontingert,  executory,  or  oUier  futl  Lterest;  "an"     ,  ""' 
«  estate,   whether  the  testator  mar   r   n,a7  LT   b! 

be  eat  tl  d  tr  H      Z         ""=  ™'''^'  ""^  "'>'^«'»^  l-o  mav 

te  en  itW  thereto  under  the  instrument  by  whi„h  the  ^Z 

-Mwely  were  created,  or  under  any  disposition  thereof  I 

o  2  "^ 
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Chip.  XII. 

rliihti'  of 

entry ' 

anii  pronorty 

arqmrou  nfter 

execution  of 

irill. 


Before  WUIh 
\ct  iift^r- 
ac<i  uirtU  landa 
did  Dot  pou. 


Di'vi.w  ban 

widow's 

dower. 


CopyhdldH 
paHH  without 
surrrndcr  to 
nae  of  will. 


Widow's 
frccbt'TiL-Ii. 


Landfl  liable 
to  eacheat. 


Wlti'T  PROrKKTV  MAY  BE  DISPOKKD  OK  IIV  WILL. 

(Icod  or  will ;  niiil  iilno  to  nil  rights  ot  entry  for  conditions 
brok.'n,  im.l  otli.T  rights  of  uutry  ;  nnd  iiUo  to  eueh  of  tho 
snnio  cstntfs,  intcTcst^,  aud  rights  rwiwctivfly,  mid  other  n-nl 
Mild  iiei'-oiuil  estate,  .  the  testator  nioy  he  entitled  to  at  th- 
time  of  his  di'iilli,  notwilhstiinding  that  ho  may  hecome  entitled 
to  the  same  mdisequently  to  tho  execution  "t  his  will." 

Before  this  section  a  testator  could  only  devise  lands 
belonging  to  him  at  tho  date  of  liis  will.  The  will  was 
inoiierativo  as  regards  lands  Bcq'.iircd  after  its  date.  Now  tli.> 
will  operates  upon  all  lands  belonging  to  the  testator  at  thr 
time  of  his  death. 

By  tho  Dow.T  Act,  IHl.'i  (:!  &  4  Will.  IV.  r.  10.5),  a  widou- 
is  not  to  bo  entitled  to  dower  out  ot  any  land  whieh  shall 
ha>c  been  ahsohitely  disfosed  of  by  her  husband  in  his  lifrliiiir 
or  by  his  mil. 

Under  this  section  and  soot,  -i  of  tho  Wills  Act  a  devi-e  .if 
land,  whether  speeiHc  or  by  general  words,  bars  tho  widuw^ 
right  to  dower.  Lace!/  v.  Jlil/,  I'J  K4.  :i4(i,  not  following  di  l:i 
in  Boiiliiml  v,  CMhnimii,  8  Eq.  HiO. 

A  devise  of  real  estate  generally  now  passes  copyhol'ls 
though  not  surrendered  to  the  use  of  tho  will,  whcthir 
there  ore  also  freeholds  or  not.  It  also  passes  an  equital.le 
estate  in  copyholds.  D«e  d.  CInrhc  v.  Lutlliim,  7  Bin;.'.  JT-'j; 
Toi-rc  V.  ISromii;  3  II.  L.  5.30,  574;  see  Sniiimn  v.  JCuw/s -M 
B.  37'2,  378. 

Until  the  devisee  is  admitted  the  customory  estate  deseemls 
to  the  heir.  Though  tho  lord  will  not  bo  compelled  to  admit 
the  heir  if  there  is  a  devisee,  ho  cannot  seize  because  tli^' 
devisee  refuses  to  bo  admitted  if  the  heir  is  willing  to  t'liiif 
in.  li.  V.  Gailnml,  L.  E.  5  Q.  B.  269;  Garlaml  v.  Mai'l,  iK 
6  Q.  B.  441 ;  see  Allen  v.  Bettsei/,  7  Ch.  D.  453. 

Tho  widow's  right  to  freebench  is  barred  by  a  devise 
whether  there  is  or  is  not  a  custom  to  bar  freebench  by  u 
surrender.  Limy  v.  7/(7/,  10  Eq.  346;  liirry  v.  Gaiil.-'iPr 
(1874),  B.  '->ti4.  Order  on  further  consideration,  July  -'nd, 
1880,  see  Appendix. 

It  has  been  suggested  that  lands  of  a  testator  dying  witliout 
hciM  whieh  would  therefore  not  devolve  upon  "the  hcii-al- 


REVERTEP        CONTINOmv.      JOINT  PROPKHTV. 
low  .]f  Iiini,"  liut  would  oschont  tn  tl,     i     i 

^'>    .l.n  Mu  ,.,„  of  KrauJ..     Willia„,»'    U„„l   Prop.    ,7,1     d 

.(-/«■(,«.,   n    11.  ;5,S,5,  '.'■<-■,      8„.,     to,,,     J,„J,/I,„    y, 

A  .oMlmgcm  i„l„ost  i„  ,oal  or  „or«„,„l  os.„to  voati,,..  !„ 

-      Vint,     .J.l<    ;     J>,ii/,„,y     ^.      y.y^.,.  j      j, 

^' "«»,  -'1  J>.  m;  7„  .,,  c,v„vy/.  /.  ,       V.   "  ■"  ''• 

Ch.D.  i„o  '•"■"""■    '''"■^"'  ''■  <^'',w,y/,  04 

A  person  i„  possesion  of  land  without   other   title  Ins  a 

V.  r/«;/!r,  I  It  •)  r  r    to-.        ).    ,  '*' 

G.  &  J.  -8        "  '  '"'     '"''■■"  ''•  '''"'"'''•"•  ^  n« 

The  third  section  does  not   make  „„y  kind  of  personalty 

"12  r""'  '""••^  -'  l'^  '^"•-'"hed  before;  tl       I 

^>t  tor  cannot  bequeath  „  promissory  no.e  n=ade  to  him  s 

a-  to  pas,  the  right  to  sue   on  it,   wh.c.    re.nains    i      tl 

executor.     JiM>oj,  v.  C„r/,\  18  (J  1!  87!) 
i'ropertj.  held  by  the  test.tor  in  joint  tenancy  „.„.!,.,.,  .„ 

<1- other  jo.nt  tenants  and  cannot  bo  given  by  will  •  t   ,      f 

."Blanco,  property  transferred   by  the  tc.t  t,.    nt    't  ! 

;;-sofhi...f„ndhis..feXrethe.:tX;:^b:; 
tl-  prosump..on   of   advancement      ,„„ot    be  given   bvli 
*.her    y  specific  gift  or  otherwise.     /. f  ."/V  /„ 

A  general  power  to  an  ascertained  person  to  appoint  the 
u.e  .n  lands,  where  the  power  is  to  arii  only  upoface ., 
coutmgency,  could  always  bo  exercised  beforo  tl,„        y"^'""" 
;.,pened.    ^„«,  .  /,,,  ,  Bin^I «   '"^     '  B.'T^T 
Uqati  V.  fir//,  1  C.  B.  872.  ' 
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'I   i 


I'..»,r  lu 

L'(ltltitl^4  lit 
),,T..ll  ....  1 
iliM   liX'll 

CHUti;. 


Powt-r 

)')■  "iirvivtir  of 


Ch.p.  XII.  rii„r  to  tlio  ■\Vill^  Act  it  WHS  lii'lil  that  ii  general  iinwor  to 
a|i|»iint  iToiicrty  (>|ii'riitiiiK  "l""'  tlio  li'^nl  I'ntnto  givi'ii  to  tlio 
survivor  of  two  jh'Isoiis  could  not  h^  I'xor.  i.-cd  till  tho  survivor 
wni*  ascprtiiincJ.     /><"■  v.  Ttmilin'ioit^  'i  Mitu.  &  8.  I'i.'). 

ThiH  doctrine,  however,  had  no  apiilication  to  oqi.itabl.i 
i»tiitc»,  and  is  aiiiuirently  abolished  by  the  AVilU  Act.  T/fwi'i. 
V.  ./«"»,  1  1).  .1.  &  S.  6;i. 

A  [lOWiT  to  bo  e.vercised  by  the  survivor  of  two  iwrwius 
"  litter  the  decease  of  the  other  of  them  "  can  of  course  not 
be  exercised  till  the  survivor  is  ascertained,     ('tier  v.   Ciirr,  N 

U.  J[.  I'i   (-1.   Ml  ;     III    ir    llhiHinii;     .Silll/rn    v.    ltl,l,Uillll.    V-\ 

Ch.  ]J.  7--. 

The  ordinary  [low-r  in  a  marriage  seUhnient  given  to  th- 
husbiind  and  wife,  ami  the  survivor  of  them,  upijears  to  coui" 
within  this  prineiiile.  The  fact,  tliat  the  power  is  given  li 
tlie::i  jointly  during  their  joint  lives  .■•li.nv.s  that  neitlier  w.i- 
iuti  nded  to  exercise  it  olouo  during  tlio  life  cpf  tho  other.  /./ 
ir  Muir'n  Tni^h,  W  Ij-  T.  '■.'ii;  see  M'i<:iil'iin  v.  Uijnii.  :; 
Ji.  C.  C.  310. 

A  power  to  appoint  to  persons  living  at  a  certain  tine 
cannot  be  exorcised  before  tho  time  arrives,  llliijlit  v.  Jlnrliiu'i, 
V.I  Ch.  D.  2!»1. 

A  power  to  he  exercised  by  an  instrument  in  writing  coul.l 
always  be  exercised  by  will.     LMr  v.  Jm/c,  1  13.  V.  C  H'Si. 

A  general  power  to  appoint  by  deed  or  instrument,  scnlcl 
find  delivered  before  a  certain  period,  cannot  bo  exercised  liv 
a  will  which  does  not  tako  eifect  till  after  the  period.  Cun/:  r 
V.  Mmliii,  :i  Ch.  47. 

A  power  to  appoint  by  will  to  A  and  others  may  he 
exercised  after  A's  death.  I'li'le  v.  llawlfiiot,  2  N.  R.  V,^: 
;j:j  B.  12".. 

AVliero  a  power  ol  disposition  over  property  ie  given  to  ii 
per.son,  the  power  may  bo  exercised  by  deed  or  .vill,  and  will 
tratamentary        ,  j^^  ^^j  j,^,,^  f^,  ^  testamentary  power  without  clear  word.'^. 

power.  .  , 

Thus  a  gift  to  A  for  life,  with  a  power  to  dispose  ol  tlw 
property  then  or  at  or  after  his  decease,  gives  A  a  imw.r 
exercisable  by  deed  or  will.  Anon.,  '.i  Loon.  71,  pi.  1"''; 
E.r  pnrtr    Williamn,   1   J.    &  W.  Hfl ;    Tonilhmn   v.    Dlglihii. 


I'liwcr  ti.  ho 
cxiTL'iNtil  in 
wriliiii-. 


Power  of  tli>. 
jvisitioil  not 
lilt  ilowti  to 
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I    I'.  W    IW;    ,    Com.    101;    /„   ,,  fl,„,,r,    Tn„>.,  J„.    ,.,.-.;      C».p  xn 

In  r.    ./„,./„,..,    rn„^.  ,■,  K.  .t  J.  ,,r,  ■    Jf,„M,.  ,,    /,, ,„; 

■K  L...l.th.ti>;  /„  ,.,.  J,„l,o,rs  Will,  l:\  CI,  IJ  !>,,,.  ,,,„ 
too  6V„,„,/,  V.  n-„W,,  r,  L.  IJ.  Ir.  27.  The  ,.„o,  „f  /,-„',„,.,/,; 
V.  huni'lo.,.  2  .1.  &  W.  Ctl  ;  /,.,.„/ V.  /.•,/,/,  •..-,  J,.  .„)..;  /.■,.,„/„  '., 
V.  P,ano„.  .■!  Eq..(1.5,«,  may  bo  .on.idor«l  ov,.rruh.d. 

On  the  other  Imnd,  if  any  wor,I,  „ro  „so.l  whi.l.  wo„I,l  1,„ 
uprmprinto  only  t„  „  testnin.ntiirv  gift,  „„li  «»  ,vo  or 
lx.quootli,  tho  ro«,.r  oim  only  I,o  owruincl  l,y  «i||  /a,,  v 
7V,(.//,.y,  10  Ea.t,  4:)8;  /C,,/,/,  y.  ;/«///„,/,.,.,  2  1!.  &  Jf  7s' 
/'«»/  V.  lli'irehiw,  •>  M.  A  K.  .1:11. 

Whom  n  murricl  won.iin  wlio  is  ten.;.  ■  fur  lifo  has  |,o,v,.r 
"t  hor  docooM  to  dioposo  .,f  ,>roprrty,  tho  n,..ro  fact  llmt 
>ho  lifo  interest  ..  s.ihjo.t  to  „  restraint  <,n  anlicipatiou  will 
not  out  down  the  power  to  a  tohtumontary  power.  In  ,-, 
U'mMlKgton  :  llncou  v.  llmvii.  AV.  N.  1N!)7,  |,.  i;  (,s). 

But  the  power  may  lo  so  eut  down  if  there  is  a  re«  elinn 
upon  alienation  whieh  aitccts  the  ,wy,„,.  .\nl,ih,it,l  v.  ■/,//,/, 
!l  Sim.  ICl  ;  1,1  re  Flomr  ,-  luhnomh  v.  K,l,„<,i„U,  r,:,  L  J  rh' 
200;  ;J4\V.  R.  14!);  53  1,.  T.  717. 

Under  a  gift  to  A  for  life,  ^-ith  power  to  dispose  of  tho 
property  for  her  own  use,  with  a  gift  over  "in  the  event  of 
Ikm-  decease,  should  there  he  anything  then  remaining,"  the 
tenant  for  life  has  no  power  of  disposition  by  will.  /„  ,;■ 
Tlmmo„\  FMiile;  llm-imj  v.  B,m-o,e,  \i  CI,.  D.  Ut;  \\ 
Ch.  D.  2C:j  ;  //,  n  Pomula- ;  Willmm  v.  ro»iul,r,  SO  L  J  Ch 
INJ;  5fiL.  T.  104.  '    '  '  ' 

A  power  to  jointure  eonforred  by  an  Aet  before  tho  Statute  r,.,v<.r , , 
of  Devises  has  been  held  exercisable  by  any  in.stnim6nt  known  j""'""''' 
to  the  law  for  the  time  boing,  including  since  that  statute  a  or  IMw;!" '" 
mil.    Ii,  re  llolton  KiMn  ;    Rimdl  v.  Mn/rirl;  lUtnn)  ■>  Cli 
4U1. 

A  power  to  npi,oiut  by  an  instrument  in  writing  executed  p„wort„ 
witli  certain   formalities  is  exercisable  by  will  executed  with  "''P"'"' "' 
those  formalities.     Kibbil  y.  Lr,;  Hob.  312;  Smilhw.  A>aii,:.    "" 'S  in  a 
14  Eq.  402 ;  Orange  v.  rir/.for,l,  4  Dr.  303.  '  °"^'"  ""■'• 

But  a  power  to  appoint  by  will  or  instrument  in  ™ting 
ei'-uted  with   certain   formalities   cannot  be  exercised  by  a 
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WHAT  PROPERTY  MAY  nE  UlSPOSED  (IF  UY  WILL. 

testnmeutury  instramcut  executed  with  those  fomalitie.  hut 
i,>v„lid  as  a  will.  Um,M,je  v.  Smit!,,  H  Sim.  80  ;  In  ,r  D«h, » 
Seftlcment,  2')  B.  45(). 

Though  a  rower  to  orpoint  hy  a  writing  in  the  nature  of 
a  will  cannot  he  exorcised  cseept  by  a  valid  will,  a  power 
to  appoint  hy  writing  purporting  to  ho  a  will  may  be  exer- 
Hscd  by  a  writing  expressed  to  he  a  will,  but  not  properly 
executed  as  a  will.     /«  re  Hro,ul ;   Smith  v.  Dracje,;  (1901) 

2  Ch.  8e.  .  .      .      , 

Scot  10  of  the  Wills  Act  enacts  that  no  appomtment  made 
hy  will  in  excr,.ise  of  any  power  Bhall  he  valid  unless  the  same 
he  executed  in  m;  aner  thereinbefore  required;  and  every 
will  so  executed  shall,  so  far  as  respects  the  execution  and 
attestation  th-ereof,  be  a  valid  execution  of  a  power  of  appoint- 
ment by  will,  notwithstanding  it  shall  have  been  express  y 
required  that  a  will  made  in  exercise  of  such  power  should 
he  executed  with  some  additional  or  other  form  of  execution 

or  solemnitv. 

Since  this  section  the  Court  cannot  aid  the  defective  execu- 
tion of  a  testamentary  power  of  appointment.  L-  re  Kmmi'x 
Timt",  -'.J  Ch.  D.  3?:!. 

This  section  is  not  affected  hy  the  Wills  Act,  1861  (24  i  2.) 
Yict.  c.  114) .  Therefore  a  will  admitted  to  probate  hy  virtue  of 
that  Act,  hut  not  executed  in  accordance  with  the  Wills  A.t, 
ISar,  docs  not  exercise  a  testamentary  power.  /«  re  Kir,mi,\ 
Triish,  siijirll.  . 

The  section  does  not  apply  to  the  will  of  a  person  domiciled 
abroad.     ll»rnllo  v.  Young,  (1900)  2  Ch.  a-i9. 

The  section  applies  to  powers  created  since  as  well  as  f.. 
powers   created  before   the   Act.     JIiMar,!  v.   i™,  L.  K.  1 

Ex.  2J5.  ,  .  ,  ■ 

The  section,  however,  only  applies  to  powers  which  are  in 
terms  tcstamentarv,  and  therefore  a  power  to  appoint  k 
instrument  in  writing  executed  with  certain  formahtie: 
cannot  he  exercised  by  a  wiU  executed  only  with  the 
statutory  fommlities.  Wed  v.  limj,  Kay,  385;  Tai/hr  v. 
J/,m/«,  4D.  J.  &S.  597. 

The  law  does  not  recognise  any  property  m  a  dead  hMy 


AXATOMY  ACT. 

Bireofions  given  V  Zti   V7  T'''^  "'""^'  "'"  '''"•'''^■ 

"7//;«.,.  20  Ch  D.  coo     '■  ^'-        '  ■'  "  "■  ^^^'^  ■•    "™'"'''  V. 
By  the  Anatomj'  Act,  183'>  19  .c  •!  w-,,    -,,, 

1      J-  imving  i.mtui  possession  of  the  Imrlv  „f  „         i 
poi-soD,  nnd  not  beins  an  „n,l„.f  I  7  ^  '''"■"'"' 

with  the  body  forX  nT  '""^''^''^''\°'  "»''"  r«rty  interested 

bo<.y  of  snch'dte     "d  'Z:  tltf  '"'"™™^' '"  "^™"  '"^ 
tion,   unlos,    to    the    I        ,   ,  ^^°  °'""'""'™'  "^""""a- 

tion,  or  unless  tes,t  f  .         ''"^"^"  '"^''  "-''•■""""'- 

mten-ed  without  such  examination  "''^  '"  ''^ 

-ballot  The  ;::^";\:7 """  '-'-^  '-^-^  ^'^^^  - 

the  ilkoss  whereof  I  e  di  J  In  ^-  "°"''  '""""'^'^  '''^"S 
'>eath,  be  e.^in^:  It^S:  ,"  Vll,  ^  '"t  '°'^'  "^^^^ 
ly  this  Act  authorised  to  ,T-      I   ,  """"'"  ""^  P'rty 

-oh  e.an,ination  nd  if  iZ^  'f "  r"'"""™"^  '"  """'« 
1-on,  such  dire:tio:  r  ^^^^n^l  t  ""  "it  "'  ™* 
;l.o  party  having  h,wful  posseZ  of  tie  dea^  T,  r""  '° 
lart-nientioned  party  shal  direct  W  ■'■■  "'™  ™^''' 

and  in  case  of  an,M  ,  •'•^""'nation  to  be  made, 

'0  make  such^Lla  i       '  r^  ^  T    t"  "  "''"''''' 
living  husband  or  wife,  or  nea         Inown      M    ''"""'  "'" 

without  s..„:  eiLt  "^'"^ '"'  "^'^ '"  '^  '■■"-'> 

Cremation   is  now   governed   by  the   Cremation  Act,  1902  Creo..t.„. 
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!,0  WHAT  PROPERTY  MAY  BE  DISPOSED  OF  BY  WILL. 

eh.?,  xn.     (2  Edw.  VII.  c.  8),  under  sect.  7  of  which  the  Home  Office  has 

made  regulations  prescribing  in  what  cases  and  under  what 

conditions  the  burning  of  any  human  remains  may  take  place. 
St  B.  &  0.  Rev.,  Vol.  4,  p.  1.  See  also  R.  v.  Price,  12 
Q.  B.  D.  247 ;  In  re  VUon,  (1892)  P.  386 ;  In  re  Kerr,  (1894) 
P,  284. 
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CANADIAN   NOTES. 

"''""  '''"P"-'"  "'"i/  b"  Disposed  of  hi,  Will 

'■'■ase  of  land  aTto  In  T  Z  "'  '"'"  •""  '"  *'"'  P"" 
.-„s,nis.,ib,o  to  hi  a  ,  I^"""  '"';"  ^^^"'^^'  P-P"ty 
'iitan.ente  and  proolir  ""•''  '*""■"  "^  "'"^  """"^  here- 

.™ns„,i.sible  0  herald  ''  "  "■"  ''™^'  "^  ""^^^  -'"'« 
'■"try  or  actio      a  IT  any  o  h  "''  ^  ''  "'''*  "■•  ""^  "* 

l-ited.  and  wheth  /the  "      "'  """"''  "*  "''"«  -- 

titl-andint.rest   .     anvof  h      "     "'   """""''''"■  "^'"■'' 

-:a;nd.or.ont:n;:::5;."'Sr;;rrr""'^-^"™- 

'lau,se,  and  pt   ;,    I  """'""•^-  """  ''"'-"■^  ""^r  this 

.-eatho;:-:2.-^i:---^^^^^^^^^^^^^ 

-tate  to  which  he  ma-  be  ent  ,  "'"  '''"•^  "'"'  P^^^""' 
»'Hl  which  if  not  so  Z,!;,  K  "  "  *^  *™«  °f  "is  death, 
^"■"'ve  upon  h  s  et  t  ?.v  '""^^'  "  ''^''"<^''  °^'  "-'^ 
»Jnnni,«rator.  and  L  p  „  I  ■  """"  ""  ""^"'"^  (-■^)  <"• 
-«  -tate.  p,.r  «„;  / 'l  Th  theTTh  '  T  '"""*"■  "''''"'^ 
^P-ial  occupant  thereof  and  w,t"'.  ""^  '"  ""'  ""^ 
"'""-Porea,  hcrcdital:'  ":  t  a^  ";  '"'""''' 
-"to,v  or  other  future  interests!  a„'  '"'"'"''  "'■ 

""''■  "hrther  the  testator  lu  '    ''"''  "^  P"''^™"'  e^" 

">"  '"•  <me  of   he  nel  "■■       ""'  '"^'•^'•t'>i"«i  ns  the  per- 

-' ves^i^'a'nr: :;::  r:  e'n^n;:'"  ^^^"^^"-'^ 

"«""i.ent  l,v  which  th„  ''  ""■■'<''"  •""''''•  the 

-i-nydisp::;::  r:;mr'^'^^'"'^"-- 

nshts  of  entry  f„.  .  '  ""■  "''"■  ^"<i  «>«'  to  all 

-■ht.  ,e,spective,y.  a  t  /  ^r:,':  ^^•'"-•, -'"^^'^  -'• 

ual  and  pei-sonal  estate  as  the 
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WHAT  PROPERTY    MAY   BE  DISPOSED  OP. 

testator  may  be  entitled  to  at  the  time  of  his  death,  notwith- 
standing  that  he  may  become  entitled  to  the  same  subsequently 
to  the  execution  of  his  will.    H.S.O.  c.  128,  s.  10. 

The  wrongful  seisin  of  a  trespasser  is  capable  of  being 
disposed  of  by  will.    Heward  v.  lUicard,  15  Gr.  516. 

Where  the  patentee  of  the  Crown  was  not  in  possession  and 
a  trespa.sser  was,  without  his  knowledge,  in  occupation  of  the 
land,  it  was  held,  under  the  old  law  of  Upper  Canada,  that 
he  was  not  disseised  and  could  devise  the  land.  McGdbs  v, 
McGilUvrmj,  9  L'.C.R.  9. 

In  British  Columbia,  Manitoba  and  New  Brunswick  there 
is  substantially  the  same  enactment.  R.S.B.C.  c.  193,  s.  I ; 
K.S.M.  c.  174,  s.  3;  R.S.N'.B.  e.  160,  s.  1. 

In  Nova  Scotia  the  enactment  is  the  same  as  the  first  part 
of  the  Ontario  section;  but  the  definition  of  property  .s  onut- 
ted.    R.S.N.S.  e.  139,  s.  3. 

But  by  section  2  of  the  Nova  Scotia  Act  "  real  property  is 
defined  as  including  .nessuages,  la.uls.  rents  and  hereditamem. 
whether  of  freehold  or  any  other  tenure  whatsoever,  ami 
wheresoever  situated,  and  whether  corporeal  or  incorpon.il 
or  personal,  and  any  undivided  share  thereof,  and  any  estat  ■. 
right  or  interest  oilier  than  a  chattel  interest. 

Personal  property  includes  leasehold  estates  and  otli.r 
chattels  real,  and  also  moneys,  shares  of  Oovernment  iiml 
other  stocks  or  funds,  securities  for  money  not  being  niil 
propertv,  debts,  rights  of  action,  rights,  credits,  goods  mid 
all  other  propertv  whatsoever  which  by  law  devolves  upon  t.i,. 
exe-utor  or  administrator  and  any  share  or  interest  ther.Mii. 
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CHAPTER  XIII. 

TRUST  AND   MOBTOAOE   ESTATES. 
S.r«  ^4.- VW    '^»°™>-™^  -<!  Law  of  Vroperty  Act 

Iho  title  of  an  executor  is  derived  from  the  will    and  the 
»tate  vcta  ■„  Um  as  from  the  death.     'r>,„  title  of  an  » 1    • 
trator  i.,  derived  from  the  Krant      Ther  f  ^  '" 

^i^>W  or  predecease  theCor  '  I^  IIT     I  rT 
a..po,nted.  the  estate  descends  to' the  heir;bu    is  die   eSi: 

'•*  East  405      /    /         „''■      ^"-  "■  I>i'"i^itm,h  of  Uomin,, 
Sect.  30  applies  to  copyholds.     Re  ir„y,,,,  ^y.  jj  1S84    -.1 
Sect.  40  of  the  Copyhold  Act,  188r ',0  &  51  Vet   c  S 

_.t.  .  0  of  the  Conveyancng  and  Law  of  Property  Act  188] 
ould  no     apply  to   land  of  copyhold  or  c^tomaty 't  nlj 

Jiis^Titicf  c  iefv:  "^^"'^^  "^ ''"'  ^""^""'^  Act, 

Kot  &.  08  Vict.  c.  46  ,  but  sect.  45  of  the  Act  of  1S»7  ■ 
re-enaeted  by  sect.  88  of  the  Act  of  1894  "  "^ 

In  cases  where  the  Conveyancing  Act  does  not  apply  the 
foUowing  propositions  are  dedueible  from  the  coses  - 

A  general  devise  to  a  person  absolutely  without  more  will 


Chap.  XIII. 

Kffect  of 


Executor's 

titio  \cnU 
froii.  death. 

Admin  iijtra- 
tnr'n  relates 
biick. 


Trust 

copyholds  of 
inheritance 
not  todesccml 
as  chattei.'j 
real. 


Legal  estate 
in  trust  and 


92 

Ctip.  XIII. 

inortgtitjo 


AVliere  tlio 
to.- tutor  U 
murtj^Htree 
and  WnB- 
a.iiilly 
(ntitktl  to 
the  mortgage 
money. 


Mere  trust 

CBtatCH. 


Charge  of 
debts,  truct 
for  Bale,  ii?e8 


TRUST  AND  MORTOAOF,  ESTATES. 

pass  tlio  Icgnl  estate  in  properly  of  wliich  the  testator  ia  trustoo 
or  moiti;iif,'ee.     Lml  Jlriii/lnvkr  v.  Imldp,  H  Yes.  417. 

There  ia,  however,  a  distinction  i.etween  cases  where  the 
ti'stator  is  mortgagee  iu  trust,  and  where  ho  is  aUo  beneficially 
entitled  to  tho  mortgage  money. 

1.  Wliere  the  testator  has  tho  legal  estate  in  a  mortgage, 
and  tlio  beneficial  interest  is  also  vested  in  him,  the  legal 
estate  passes  under  a  gift  of  "  all  the  rest  of  my  real  and 
personal  estate  to  A  for  her  own  use  and  benefit,"  though  there 
may  bo  a  cliargo  of  debts,  lie  SInrm'  Will,  (i  Eq.  597.  In 
such  a  case  it  is  reasonable  to  suppose  that  tho  beneficial 
ownership  and  tlio  legal  estate  were  meant  to  go  together. 

It  tho  devise  is  to  i'y«,s/,o,  subject  to  a  charge  of  debts, 
apparently  tho  legal  estate  would  not  pass,  tho  argument  from 
the  convenience  of  uniting  the  legal  estate  witli  tho  beueficii.l 
interest  being  away.     Re  Horsfill,  II-C.  &  Y.  292. 

This  is  'i  jMiori  tho  case  where  tlie  devise  is  to  trustees 
subject  to  tho  payment  of  debts  upon  trusts  inopplicable  to  tl.a 
legal  estate.  See  Pm/,M«ii  v.  Jfo«,  1  Ch.  D.  21-5,  whei-o  the 
testator  was  beneficially  interested  in  a  moiety  of  the  equity  of 
redemption. 

But  if  tho  trustees  aro  directed  to  get  in  debts  •"  on  any 
security,  they  talie  the  legal  estate.  Re  Ariwmnili,:^  Trmh, 
()  W.  H   (i42. 

Tlie  legal  estate  will  not  pass  where  the  devise  is  after  p.iy- 
ment  of  debts  to  two  persons  as  tenants  in  common  («)  ;  "r 
where  it  is  to  seven.:  persons  in  definite  shares,  though  not 
subject  to  debts  [h) ;  or  whore  it  is  to  an  indefinite  class,  as 
tci-nnts  iu  common  (c).  Doe  d.  Rof/htiee  v.  Liij/it/hot,  8  M.  &  W. 
55;i  («)  ;  3[,i,-tln  v.  Lanrhii,  9  E.p  .303  (/,) ;  Re  Fit,i,e!/'.i  EM.: 
SGilf.  4B.ii(f). 

2.  Mere  trust  estates  will  not  be  prevented  from  piissing 
under  a  general  devise  by  words  of  benefit  superadded.  Bm«- 
hriiqe  v.  Lord  AMurton,  2  Y.  &  C.  Ex.  347  i  Sharpe  v.  S/«»r. 
12  jur.  398 ;  Lcm  v.  Mnthen,  L.  K.  2  Eq.  177 ;  and  see  f--- 
parte  Shan;  8  Sim.  169. 

But  they  will  not  pass  if  there  is  a  charge  of  debts,  wliether 
by  express  words  or  by  implication  from  a  residuary  devise 
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"1..T..  oga™.s  have  been  previously  given  (.)  ;  „or  if  tl,e  ,levi., 
on   tru.,t   f,,..  „ale(/,),    or  to  nsos   in   strict   settlemont  (.). 

Vc.  .18;  //„„,.  V.  IM.„,  -n  B.  „:3,  ^„  ,.„  ^„^^.  ,  ^^.^^  ■^• 
J  iJ.  ..04;  see,  l.owevor,  In  re  liro,n,  !>,■  ,SV4/y,  3  Ch.  D 
.(.(.)  ;^.  ,„,,...  1/,../,,,//,  9  Sim.  r,:,:, .  j,,  c„J^  ^^^^^ 

1,  .nr.124;  o,  L.  J.  Ch.  .IH  ;  .,/,„,„,•,  „,,/,  10  lU.  z.. 

In  re  S,.    >h\  E.sfiife    4  Ch    7)    7ini\      t, 

Maa.438M.         '  '^'■•^•'"W-^''"'V""'v.  rv™,/,4 

A.  to  -,bether  a  ,l,3vi.e  to  tl.e  separate  u.so  will  prevent  trust  s        , 
estates  from  passing,  see  Li,„Ml  v.  n.ehr,  li  Sim.  178.  '"    ' "" 

3    mere  a  testator  has  eontracte,!  to  sell  real  estate,  so  that  c„„„     ,■ 
1-3  a  oonstrnetive  trustee  of  the  legal  estate,  it  will  p, 's  Z^,  --™""'° 
a  aev.se  of  trust  estates,  and  not  under  a  general  d  vise  upon 
trus   fors,.le.     L„y  y.  EJ.ard.,  ■>  Ch.  D.  499.     P,..  J. " 

tmoted  to  be  sold  .s  speeiBeally  devised  it  is  e.xeepted  from  a 
general  devise  of  trust  estates. 

If  there  is  no  devise  of  trust  estates,  the  legal  estate  in  lands 
contracted  to  be  sold  wiU  pass  under  a  general  devise  of  re 
and  persona    estate  upon  trust  to  get  in  and  dispose  of  the 
personal^,  the  legal  estate  being  required  for  the  purpose  of  h 

But  it  will  not  if  the  devise  is  to  tenants  in  eommon  with 
lim.tat.ons  over.     Thir//e  v.    Fa,„j/„n,  M  L.  T.  5  ;  2  W.  fi! 

A  devise  of  mortgaged  estates  on  trust  to  get  in  the  mortgage 
e  ts  wdl  not  pass  a  legal  estate  which  has  descended  to  th 

10  Ve"  100  '  ''"""'  "'"'^"^'"      -^^  '""-''  ^'"■«""' 

The  term  securities  for  money  passed  the   legal   estate  in  .      •.■    . 
".ortgaged  property  whether  there  were  words  of  limitation  or  TV^ 


Kiii;i'x  MiirUmiu'  5  De  G  AH  fill."  p  ""  """""■'uu  or  ti,ei,.>ii 
4-,  ,r  ■'•''"''  ^■'^''-  "ii;  Ej- parte  Barber,  5  "»'»'» 'n 
4.;1  ;   Mather  v.    Thoma.,  6  Sim.  115;  lo  Bing.  44;  3  v^^ 


a.  &  So.  687 ;  Rippen  v.  Prie.il,  13  C.  B  N  S  308 
Thi.,  wa.  the  c..,o  though  the  gift  was  e.xpressly  mode  subject 
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Olup.  ZIII.    to  p«3'.aent  of  debts,     llr  FieM,9  Ila.  4H  ;  Kiii(ility.  RoUnmii, 
2  K.  &  J.  503 ;  overruling  Si/t-ci/ei-  v.  .Jurmiiii,  10  Pr.  78. 

The  fact  that  the  gift  wns  to  Bovornl  persons  ns  tenants  in 
common,  did  not  prevent  the  legal  ostuto  from  pussing.  Ej 
jiaiii'  h'hiteiicrc,  cited  1  Sand,  on  Uses,  :).")9,  n. ;  1  Jar.  (J-JO. 

It  was  douUful  whetlicr  the  term  "money  on  security"  b  • 
itself  passed  the  legal  estntc  in  mortgaged  property  ;  but  it 
did  it  the  donee  was  to  receive  the  money  on  security,  &<■. 
lie  Cuiitlri/  or  Cmlhi/,  1"  Jur.  124  ;  'ii  Ij.  J.  Cli.  :!01  ;  Do,  d. 
Oiinl  V.  Benin  it,  0  E.t.  892  ;  Airoic«mil/i'«  Trmt,  27  L.  J.  f'li. 
704;  4  Jur.  N.  S.  112-') ;  see  Hmni  v.  Jlmrn,  C  V/.  H.  Pl'.i. 
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CHAPTER  XIV. 

executors-ouahd.a:,s-hkl,.;,ous  education,  etc. 

I. — EXKCUTOIIS. 

A  ,  ,;,TATOR  may  appoint  special  oxoouto™  of  any  portion  of  lu, 
pr^erty ;  see  2  Key  &  Elphinstone,  0th  c^.  826 ;  4  I^av  Co  . 
UU  ;  Dunning,  Cono.  Preo.  435. 
He    may    also    appoint    different    e.xe^utors    for    different 

The  executor  appointed  in  the  country  of  tho  f.-t  *  • 
«  is  entitled  to  receive  the  clear  s^.us  in  e  t; 
limited  executors.    £•„«,.,  v.  ir„co„,  12  ch  D  347 

A  testator  may  substitute  other  executors  in  the  event  of  the 
aWn..  or  death  of  those  appointed,  and  he  may  „^o  „    a 
person  executor  if  and  when  he  returns  to  P„„l      ,      T   , 
Laiiafor,/  I  P  *  n  jst,      ,■    ■   "-'""^  *°  i-ngland.     I„  boim 
re  AM,  (1891)  1  Ch.  601.  .  ^  J.  •  a.  D.  .i04  ;  In 

lie  may  delegate   the  power  of  appointing   executors  to 

tier  who  may  appoint  himself.     l„  ,,,„,  ^.,,^„„_  ^"^  '" 
JlS  ;  Ih  boms  Ryder,  2  8w.  &  T.  127  ^' 

Jan'  "T"n  V   "'""'''  '^°°''""'y>  "''""-iBtmtion  with  the 
wJl  annexed  will  be  granted  to  their  nominee,  and  theTond 
Wpany  as  surety  wiU  be  accepted.    In  U  ml^^^ 

mce  fte  Married  Women's  Property  Act,  1882  (45  &  46 
uu    consent.    /„  fmna  Aym,  8  P.  D.  168 
Befo«  that  Act,  if  the  husband  ^.fused  hi,  consent,  probate 
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EXKCUrOIlK — llUAhDIANS— IIEIIOIOUS  EDUCATION,  ETC. 

win   grnntfil    t.i    llii'   ninmi'il   wonmn'«   attornry.      Clrrh   v. 
r/.  /.r,  (!  r,  1).  Ill  1. 

A  rcr«)n  ai.iioiiit..a  .■xecutrix  »f  ull  iiroporly  not  ...iraea  in 
tlio  will  in  not  an  fxocutrix  of  tlio  will  or  cntilli'il  to  i>robttl-. 
/;,  V//i/«  W'ikniinii,  ■-'  1".  &  IJ.  :il»"'- 

Wli.'i-.'  thero  arc  B.'V.'rnl  tfst.iniontary  rnjiors  not  incon«i«- 
tont  i.iid  Daoh  ui.i.ointii.K  «>li'  .■xfcutow,  probatu  is  granted  t- 
all  tho  oxc'titon..  /,-  '«""»  (Irnl,,,,,,,  :1  Sw.  &  T.  60  ;  6V,<,r»  v, 
!'ri,;;  il  Sw.  &  T.  71 ;  /"  '«"!"  .V'V'/"'",  (l""')  2  Ir.  »«4.  S.o 
//,  /«,/,;«  Mur-OKii,  1  r.  &  I'.  :i'.':l. 

Kfapiiointniont  liy  a  coaicil  of  some  of  the  executois 
„l.i.ointf.l  by  tl.e  will  togPtb.r  with  now  cxeentors  dots  iHit 
revoke  the  ai.i.ointinent  of  I'xeuitors  eontalncd  in  the  will.  /•■ 
h,„n.  Linr,  ■>  Sw.  &  T.  ■14',' ;  //'  >v  lJ«!/il,  I.  U.  6  E<i.  ;!4». 

A  <'odirtl  ariwinting  a  person  -sole"  exoeutor  of  the  wil! 
revokes  the  appointment  of  executors  mado  by  the  will.  //. 
bo,m  Lo,n,  li  Sw.  >4  T.  178  ;  I,  bo.i.  lUihj,  1  V.  &  D.  m. 

Where  a  lestator  appointed  A  without  saying  to  what  ofli.v, 
and  afterwards  referred  to  his  executor,  A  was  held  to  I- 
executor.  In  I'oim  Brwihn,  »  V.  D.  21 0  ;  sec  /"  hums  K,n-I  •■! 
Lrttn  ami  Mrlrilli;  1 J  V.  D.  •-'■2. 

Though  no  executors  are  expres.sly  niipointed,  if  the  testiilor 
has  directed  any  person  to  pay  his  debts  and  administer  tli,. 
estoto.  or  to  pay  his  debts  only,  such  person  will  be  execiitnr 
according  to  the  tenor.  In  I'Oim  3[oiiliiomcni,  ")  N.  of  C.  'M: 
Li  l„„m  Miimmu,  i  V.  &  U.  -'-Vi ;  In  houin  lllmlt,  V,  L.  It.  Ir. 
140;  In  bom,  WiUdnxon,  (1H!»'J)  V.  m ;  In  honin  Cook,  (I!'".') 
r.  114.  See  In  Imm  Lmh,  lU  1'.  D.  '20  ;  In  bonis  lti(.w/t :  h 
bom.  Lain/,  (1HIV2)  P.  :!S0  ;  In  honk  Tanihi,  27  L.  E.  Ir.  1 11 ; 
III  honi,  l'nj,e,  (1904)  1'.  .'JOl. 

Trustees  to  whom  the  testator's  personal  estate  is  gmn. 
subject  to  a  charge  of  debts,  or  who  nre  to  hold  and  admini.t.r 
in  trust  all  the  estate,  are  in  effect  executors.     In  bonk  Il'i!//-- 

I  P.  &  D.  '21  ;    In  bonk  IMI,  i  V.  D.  H-J ;  see  In  bonk  rnh.i". 

II  L.  E.  Ir.  1  ;    In  honk  IlmniUun,  17  L.  11.  Ir.  277  ;   In  '.«". 
Griiii,  21  L.  E.  Ir.  249 ;  In  honk  Wnij,  (1901)  P.  34-3. 

A  request  that  certain  persons  shall  act  for  or  witli  an 
executrix  appointed  by  the  will,  makes  them  execntors 
according  to  the  tenor.    In  bonk  Bromi,  2  P.  D.  1 10. 
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A  ,„.„„„  „,,,,„i„,,„,  t ,„.,.  ,„^(  „^^^  i,„,,„,i,„„    ,.    I 

i.ii:.r;sr:::.:r 'r"-;""""'""^"—- ™ 

.  .V    U.      ,„.l,     /„    /,„„„    /^„„.,         .,     |, 

I    K     II    K,    Ji-       ,                        i.'|- •'•"!;   .V»///,  V.   A,r/«», 
I'U^       '       ^^  <   AW„,A„- /  .V,./,.,yA,    n 

,,.  '";'V?1  '".""r"  "'■  "  '-'-'-"-y  power  ,„.„p.,,y  i, 
M   to  ,„,  d.»l„l„„e,l    by  ,lK.  „.,.»,...,  of   ,|,„  I,  ,,„     „ 


IJy  I-^  Car,  II    e.  -4,  ,.  .,  „  f„tL,.r,  wLothor  I,„  i»  of  full 

wl.o™   the  eu.oay  of  ,1,0  .,;,,ren   ,i   ,::.:\  '    .^;::;    : 
-,se,l  n,ay  ,.k.  into  I,i»  e,..ocly  ,o  the  ,.e  of  sue  1 

::::.:;r' '''~'^'^'-'-^ -•■--'"  "~ 

•Sect.  1  of  tho  Wills  A..t  ,I„c.l,„.,.  thut  the  wor,l  will  .,,.,1 

Whether  truetoos  within  ,he  ,„eaui«g  of  sect.  4.'  of  the 
ooveyano.,,  a,u.  Law  of  JVoperty  Act,  l.ssl  ,,4  A  J^ 

'^),  would  he  entitled  to  possession  as  against  the  t If.  ' 
-tary  gnardian,  has  not  been  decided.      See  /„  ,,  1    ^ 

ll'h'lr  V.  IMrIf,  (1!m12)   1  Ch.  :)i)l.  ■'      • 


I'on-t'M  of 
tru!«teeK  uuder 
fl.  42  uf 
Conreyancing 


I'itrents  may 

1..-.J 

dinpohp  of 

the  rii.stody 

■•;ic 

of  tliildnn 

J*5 

miiiorif_v. 

Thi-  liindn 

'*-:»-^ 

'>i  <iliildren 
luid  thff 

^=^ 

imiiiRffomerit 
''f  tlu'ir  pt  r. 

Niipiil  cstato 

-'■"il» 

V  tht'ir 

jiiardiaufl. 

■ii'is 

•:~3 

■.-.lO. 

*..,>• 

I..^l>' 

c:;3 

Hi¥('i]>t  for 

ttHttmiU'iitiiry 
fUKrilliiu. 


FlltlHI 
(ll'luUfHl  I 

flPiMiiiitiiii  lit 
of  tfuiirliiii. 

IIIi'tritinDiti' 
ohiUlrco. 


Oiiiinlitiu 
Fiitit1»<l  to 
cuatidly. 


How 

guiiriliari 

appuiiitcil. 


lAKti  i..ii(.-(ii'.MiniANs-nt.i.:.a..i«F.l)r(.Ari"N,  Kir. 

ll„t.m,t.,«„,,,...i 1  1".  11,.  ,.nri— ."f  'I>"«""1';"-'"' 

Art.  ISS-.'    (I.-.  .V    I'l  \.'t.  ■■■  •'••'>■  ""•  ""'  '•""•''■""'  *'"'  1"'""' 
„t,iil.."« itl.il.  tlmtw<li"ii.      /-..r//./r '•,•"/"■"■ 

Tl.i,   t.-(..u..i.l..rv  j,M.«r,llan   ...i.  giv"  ..  R'hkI  r.H!«.i.l  for  « 

i..™,.v  i..fi  ;■>  II..'  i"i""'.  <i'""*'''  ""• ''""" «'"  ■'"'  "r"":  ' 

,„.v  i„  l,i„.  ,.  I..1..1  l-l.>"Ki"K  t"  tl...  inl„nt,  wl.i..h  l.a»    ..-., 
L'i.l  int.,  ('.,url   uiul.T  tl...   ^•K..n    Duty  Art.     •'/''  '"!/'''  v 
.,MV..y,M:iIr.K.i.:ill;   /,V  fV..W/,  ■(.•.  I..  T.  4i;h. 
An  i,..lr.........t  uiM-i"ti»K  "  f»fn..'.l..ry  K"""!'""  '•■>  ™';' 

tl.„.,j.l.   atl..t...l   l.y    tl.p   pmnliai..      .'/..-;/./"    v.    JIM,.//,    .1 

'"tI.u    -Liiu'tn    ......1,1...    .1    f.'<l"T    t"    B"-..    .L    t..slan.c.,.l„.> 

pmi.li.m  ..ulh..rity  to  lu.rai.mt.'  n  (;""■■'>'""■     '"  '"""  '"""   ' 

'  Altlior'L  n"  l-g"l  !'"»'■■'  "'  "I'l"''"'*  "  '"f  ""■'"^"■'■ 
K,„u-.li..i.  ..t  l.i«  iU-gitim.itH  cLiUUv..,  th..ugl.  tl.u  !..•.-., 
s,.l...t..l   l.y  l.im   wiil'l   ii'  "■"•»   """■'''  '"'  "I'l"""""'  ''>■  ""■ 

Curt.    Mn„„„  V.  ir-.A.«,  i^J  ivi.  •'";  «»«  '•:  '■"';„■  ,^^, 

A'/nn./,  iY.-:.-/  r>/'  VJ.'/.;/"/'"  /'('"»'«.  ■"'■'  L-  'i',  71);  .,4  I;.  I.  --i'. 

Th.  t,.>.t,.nu.nt,.ry  g.uu->li.m  has  a  U'g..l  rigl.t  to  th.  cu»t.,.l,v 

of   tl...  .■i.il.l,  an.l  i»  c-ntitUJ  to  a  writ  „E  l.ab.,.s  .■..r,,.,s  .^. 

ol,l„i..  iK,8B,.«»inn  of  l.i-  «ar,l.     /»  'v  -<"'/'•'■"■».  ''■  !'•     "■'   ''■ 

Tl.ero  i»  ....thing  t„  i.r.v....t  a  f..tl.,.r  from  a,.ro.ntn,,  a 
l{„ma..  C.ll.olio  eec.k«a»ti,.  tho  g.mrdian  of  !>.»  <■  ul.hH,. 
■MM  V.  j;or/  ,./■  &7,r,.»>/,»,v/,  4  M.  &  Cr.  UT'.;  j  In  ,r  A.nl.;.r., 
L  U  8  (.i.  B.  Uyl ;  hi  rr  lli/mri,  I.  U.  7  C.  L.  I'M. 

No  precise  w.ra«  are  ..ccfs^ary  to  ni,i.oi>.t  a  te.taiuc.la.y 

guardian.  , 

T1...S  it  is  suflicient  to  Jirc^ct,  that  the  cliildron  nr,.  to  I. 
brought  ui.  uu.lor  tho  caro  ..nd  direction  of  a  oortnm  i-'r*.,., 
„r  that  ho  is  to  have  the  luatiagemeut  and  care  of  the  h-mso 
and  children,  or  th..t  he  is  to  take  care  to  see  the  .l..!.! 
oanoated.  Jln,l,jc>  v.  Ilolr...  Mosley,  lOP :  MMry.  Il-nr,- 
14  Sim.  .040;  !•  Jnr.  :!■'<«;  Lmli,  Tfii„h„m  v.  Unmir^i.  \ 
13.  1'.  C.  TO-'.  .         ^       .    , 

A  person  appoiute.!  guardian  of  tho  date  is  not  a  t.'.ta- 
mcntary  guardian.     Li  n-  Aurhn,-//,  I.  H.  »  K<1.  l''-l. 
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A.  to  .1.,,  ,.i„|,„  ,.f  „„.  „mll,..r  of  „„  illoKi.inmt.,  .1,11,1 cu,,  XIT. 

"'  ""'•''"'^»  /"'""'>.  ■■'■•I  I..  T.  711  ;  ,-,|  I,,  r.  ■JHti. 

Ilff,.™  11,..  (I„„r,li,„i,l,ii,  "f  I»f,",t»  A,'t,  INMO  ,,:,  .^  ,-,„ 
\i't.  <■•  ■^T),  th,.  i,„„l„.,.  l„„l  „„  t.,t,m„.„tary  now^r  ,.f 
"Itoiiitin^'  nww\mw.  :„,(  t|,„t  A,  i  |.r„vi,l,.,  ,„  f„l|,„v„._ 

.l.,^l'Vn■';''' ''',''';''''''"'■'''■'"'''''*■  "■'■^  "'-■'"■' ' 

l"tMM    «l„.ll    l„iVU    ,1„.,1    |,n,„-    to    ,!,„    ,,„,,,i„g    „f    ,|,i,      ^,.,_    f,..l„r, ,l„r 


....       -  "■K'tiinlion 

I,a».-i„^r  of  tlii»  A.t   tho  liioll„.r,  if  '^'••"■' "' 

■1-11 1-  '!"•  K.un,ii:,„  of  .,.,.1,  i„f„„,,  .,i,i„.r  „i„„,.  !;;K"'"' 


llh'li   fr.,iii   1,11,1   lift,,,.   ,1 
Mii\Ivit 

"li™noB,.„r,li„„  !,„„  1„„.„  ,„iut,.,l  l,y  tl„.  futi„T"iirVinilv 

».M,  „nv  B,:,.,-,li„„  u,.,,„i„„.,l  1,,.  ,„„  f,.,l„„.  \v,„„  ,„  „^,,,.  j, 
1'-  -.M,  «|,|,„„„.„1  1,,  „„.  fa,l.,.r,  or  if  tl„.  ^„„■.,li„„  or 
Bt,„r,l,„„,„,,|,o„„,.,l  ),y  ,|,„  f„„„,,.  .,  „^  ,„,_,  _,^,^_^,  ^_,  ,,,f„.„.,„, 
"■fu-..  lo  ,i,t,  Iho  Coi.rt  ,„„v  if  it   ,l,„ll  ,l,i„k  ||,_  ■^^^  ^ 

;-„„r,l,„„  01-  Ki..,.-,li,i„»  to  ,„.t  joi„i:,v  ultli  .!„.  ,„„,i,^.r. 

■1-   (I)  Tl...   ,..,„|„.r   of    „„j.   i„f,„„    „„._,   ,,_,   ,, ,    „_.   ,,i„5,„„,„„„,^ 

"It"'^     -n.v  ,„.,■,„„  ,„■  |,„,.,o,„  ,„  h.  j,„„„|i„„  ,„.        ,„,i„„^„f  ■■l.H,|t 

M.ci,  ,„ru„t  ,„,,.r  ti,„  ,K,,„h  of  i„.r.,.if  ,.,„i  ,i„  f,„i,„,  „,.  .,„„,,  n,  ,.,..';:;;: 

"'Innt  (,f  «„.!,  infunt  1„,  11,,.,,  u„n„„Ti,.,l),  ,m,l  „.l„,,,  gnnvUm.  "'"'"' 
,„v  „,,|„„„t,.,l  l,.v  l,otl,  ,„„.,.„t..  tl„.y  „h„ll  „ct  joi,i,l^-. 

(■•')  Tho  l.lolher  uf   „i,y  l„f,„,t  ,„„^.  i,y   ^^.jn  „, ,,^, 

v,«„.„ull.v  i,o,„i„„t,.  «„„„.  .;,  ,,„,.,^,.  ,,,  ,„.,.,„„,  ,,,  ^^,.j  ^_^ 
K,u,rJ.a„  or  K„„„liun.,  of  n,,,!,  i„f„,„  „f,.,.  ,„.r  ,1,,,„1,  j„i,„|y 
«,tl.tli,.  f„tl„.rof  si.cl,  i,if„„t,„,„l  tho  (',i,„t,iif(..rl„.r  ,!,.„„ 
If  it  1.0  8l,ow„  to  tl„.  ,„ti»f,„.tio„  of  tl,..  Court  tl,„(  tho  f„tl„.r 
.»  h.r  „„y  r,.„so„  u„fitto,I  to  ho  tho  solo  (,„anlia„  „f  |,i« 
ch.l.lr,,.,,,  „,„.v  ,.„„(i,.,„  „,„  „,,,,„i„,^,„t  „f  ,„^,,,  g„__,,,,.^^^  ^^. 
gm,r,l,ans,  who  shall  thcr,.ur„n  bo  a.ithoriso.!  „„d  ,.n.|,oworo,I 
»H  t.>  act  as  aforosai.l,  or  .,„.i<o  such  othor  order  i„  respe.t 
',  tho  g„„rdian»hii,  "'i  tl»o  Comt  shall  thi„k  right. 

(■■i)  Authon^os  tho  gi.nnhans,  if  th,.y  <ai,|.ol  n^re...  t„  apply 
t.,  tho  Court  for  directi'iiis. 

1.  Kvory  guardia,,   i„  England  or  Ir,.land  under  thi«  A,!  ..„w„.of 
Miull  havo  oU  8,„.l-  powoivs  ovor  tho  ..stato  ai„l  tho  poi-^m  or  >'"»"''•"• 
ov,r  tho  estate  (as  the  oa.t  may  bo)  of  au  i„h..,t  a.-  a„v  guard',,,,, 
»l'l>"»ital  by  will  or  otherwise  no«r  has  i„  Eugland  uudor  tho 
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Chip.  XIT.  Act  12  Car.  II.  c.  -M,  or  in  Ii-ulaua  under  tlie  Ac't  of  the  Irish 
'  rarliamcnt,  14  &  15  Car.  II.  o.  HI,  or  otherwise. 

The  Act  Joes  not  affect  the  power  of  the  Court  to  remove  a 
guardian,  if  it  is  i  r  the  honcfit  of  the  infant  to  do  so,  but 
under  the  Act  the  mollicr  is  the  solo  guardian,  if  the  fatlier 
does  not  appoint,  and  tlio  Court  will  not  without  strong  grounds 
appoint  another  guardian  to  act  with  her.  //'  re  McGrM, 
(189;))  1  Ch.  U;3  ;  III  ir  X. ;  X.  v.  1'.,  (ISi)!))  1  Ch.  5.'G ;  L, 
re  K,  (190'i)  1  Cli.  C88. 

A  testamentary  appointment  of  a  guardian  hy  the  mother 
under  sect,  a  (',')  is  not  invalid  because  the  guardian  is  not 
expressed  to  be  appointed  jointly  with  the  father.  In  re  (i., 
(1892)  1  Ch.  202. 

As  to  the  custody  of  infants,  see,  too,  the  Custody  of  Children 
Act,  1891  (54  Vict.  e.  3).     In  re  O'Uani,  (1900)  2  Ir.  232. 


Act  of  1891. 


Beligious 
educatiuQ. 


III.— EkI.IGIOVS   EnVCATION. 

A  father  is  entitled  to  direct  the  religion  in  which  he  wishes 
his  children  to  be  brought  up  after  his  death,  and  this  right  is 
not  affected  by  the  Guardianship  .if  Infants  Act,  1880.  In  ,:■ 
Semilaii,  40  Ch.  U.  200 ;  In  re  Gre,,,  (1902)  2  Ir.  084. 

The  eases  show  that  less  weight  will  be  given  to  the  wislics 
of  a  deceased  than  to  those  of  a  living  father,  but  even  where 
the  father  is  living  the  Court  will  not  interfere  in  favovir  of  th.' 
religion  selected  by  the  father  if  ho  has  done  anything  aniouut- 
iug°to  an  abandonment  of  his  rights,  or  if  the  interference 
would  not  be  for  the  beneQt  of  the  children.  Iloicbmirlh  v. 
JI,ael,s,eortl,,  0  Ch.  539;  Aiidr.ir.  v.  S,i/f,  8  Ch.  022;  h,  ,r 
A.fii-mi'< :  Aijiii-m^  v.  Limeelle,,  10  Ch.  D.  49 ;  24  Cli.  D. 
aiT;  In  re  C/arke,  21  Ch.  U.  817;  In  ir  WaM;  13  L.  K.  Ir. 
oti!) ;  /„  re  Xeriii,  (1891)  2  Ch.  299  ;  In  re  MeGrnlh,  (1893)  1 
Ch.  143  ;  In  re  Mtigees,  31  L.  B.  Ir.  513 ;  In  re  Neictoii,  (18!lli) 
1  Ch.  740. 

IV. — Agents,  Solicitors. 

Appointment       A  tc.tator  may,  there  can  be  no  doubt,  appoint  a  y»>"n, 
of^agenl  or  j  qj.  solicitor  to  his  estate  in  such  a  way  as  to  entitle  tlii' 

fluUcitor.  o 
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llei.    CM  ;      Chip.  XJV. 


person    to   be   emrloye,!.      J/,V„/   y.   !/;/,,„ 

n  ,//„„»■<  V.  Cu,/„/,  S  Sim.  .■!)!».  

]!ut  a  r..,,u™t  timt  „  r.rti.ular  ,..r.o„  n,ay  I,o  employed  as 
mnnng,...  -,,.  ,,coivor,  or  a  declaration  that  a  .arti.-Z  poln 

rus  oos  a  dut,  to  omplov  him.     ,;.„r  v.  /..„V,,,^,  ci.  &  F 
W.  II.  Un  ■  Fo.ln-  V.  £A/,y,  K,  cii.  D.  518 

v.— Ad.mixistr.vtion  Ac  iiox 

.rrtiir::7irr^^^^^^ 

-t  depr..e  the   C.nrt   of   its   discretion   to  "refuse         or^  ""-'" 
though  we,ght  W.11  ho  given  to  it  hy  the  Court  in  determ  nin"' 

lliiidim,  .'JS  C'h.  D.  31t).  ^• 
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CllAi'TER  XV. 

1. — THE  KIJIIITADLE  DOCTRINK  OF  IXKCTION. 


Chip.  XV. 

Wlum  election 
arises. 


Lpfratce  must 
elect  tor  or 
utrnitist  the 
whole  iiistru- 
mnit.  will 
and  coilicilH, 


unlefrt  the 
testator  limits 
the  election 
tn  some 
partieular 
benefit. 


Gift  in  H-atis- 
f  a<'l  ion  of  a 
debt  will  not 


A.   Uiiimil  rriiicq>/ix. 

A  ■n>TAic>ii  win,  by  nicaus  oi'  the  Jootrinc  o£  election,  in  niiiiy 
cases  in  effect  dispose  of  tlie  i.rorerty  of  others.  Thus,  where  -a 
testator  (li -poses  of  the  property  <■■  a  person,  auJ  iit  the  same 
time  gives  that  person  property  of  his  own  by  his  will,  the 
person  whose  property  is  given  away  is  ho.ina  to  elect  whether 
he  will  keep  his  own  property  antl  snrren<ler  an  eqiiivah^nt  valuo 
of  the  benefits  given  him  by  the  will,  or  whether  he  will  take 
entirely  under  the  .viU.  llotjers  v.  Jmirx,  :!  Ch.  I).  CK8 ;  ;,'. 
Ciirpiiihi- :  Ciii-pnih  •■  v.  Dixim/,  01  Ij.  T.  7?:!. 

The  person  electing  must  elect  to  take  iintler  or  against  th.e 
whole  instrument,  will  ami  eodieils,  and  not  merely  that  part  o! 
it  which  disposes  of  his  own  property.  ('<"j/«'i-  v.  Coojui;  Ti.  1!. 
C(.'h.  1-J;  il'.T  11.  L.  -y-i. 

Two  contemporiuicons  instniment.s,  ,>.;/.,  a  deed  under  a  power 
and  a  will,  whieii  effectuate  one  entire  disposition,  are,  tor  the 
puriioses  of  raising  an  election,  trctited  as  one  instrumeiil. 
KirkiMm  v.  Siiiil/i,  1  Yes.  Sen.  2o8;  Jlimm  v.  fwiy,  4  H^- 
G.  &  S.  aCl ;  III  ir  V^ooMi/x,  -'il  h.  R.  Ir.  304. 

If,  however,  there  is  a  gift  expressly  in  lieu  of  dower,  or  the 
testator  declares  that  the  legatee  is  to  elect  only  between  one  nt 
the  benefits  given  him  by  the  will  and  his  own  I'roperty,  election 
will  be  confined  to  that.  Vii/I.ri-  v.  /«'/'■,  R"m-  >"■  "*  t'-  "■'■ 
Risf  V.  Cool.;  2  Ves.  Sen.  :)0,  explained  in  Wlll.iiiioii  v.  UchI.  *'■ 
Ch.  y;i!l;  Cooh  v.  Gnnhii,  I.  11.  11  Eq.  180,  -27!). 

But  a  gift,  though  declared  to  he  in  satisftiction  of  any  siiiii> 
in  which  the  testator  may  be  indebted  to  the  donee  at  the  time 
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nf  liis  decraw,  or  in  siiti-hcti.m  of  a  rout  cliargo,  (Iif  nh)M 
leing  t«tamont„r.v  b-uuty,  will  ,,„t  the  legatoe  to  l.is  ole.tiou 
to  tuko  un.Ior  or  iigaiust  tl.o  whole  will.  Wilhhmi  v.  Ih„l,  6 
Ch.  nVJ  ;  sec,  too,  Couth  v.  Arirorf/i,  >J  Eq.  ;J10, 

Kloction  arises  whether  the  property  given  awav  hy  tlio 
testator  bo  vested  or  contingent  or  in  possession  '  or  rever- 
sion, in/mii  V.  Lonl  roini^lirml,  •>  Yes,  .Jim.  (ilW ;  WM, 
V.  Earl  0/  S/„{/M,iin/,  7  Yes.  ISii ;  irMnm-s  v.  Jfftym',  I.  K. 
1  Eq.  !>lt). 

It  also  arises  between  .specific  chattels  given  to  tlie  legatee 
and  his  own  property  given  away,  h-.i/n-  v.  ]l„,/,t,  4  Y  &  C 
'Ex.  IS. 

In  a  case  of  election  arising  niulcr  a  will,  tlie  amount  of 
compensation   payable    and    tlic    rights   generally   are    to    bo 
ascertained,  as  at  th     testator's  death.     I„  ir  Lonl  CMiom 
OmmlM  V.  IMar,  .'il  Cli.  D.  KIG ;  /„  ,r  HmiaH- ;  llnmork  v 
Pr-«TO»,  (l!IOo)  1  Ch.  16. 

Thus  there  is  no  elcc'tion  if  the  jiroperty  dit^posod  of  hy  the 
testator  is  not  acquired  by  (he  beneficiary  till  after  the  testator's 
death,  llomlh  V.  Jvuhim,  '2  J.  &  II,  7IHJ ;  1  IJ.  J.  &  g.  CJ7  • 
(/(■/.,■.„//  V.  ««■/„/,»,.,  7  Eq.  2ai  ;  see  Xm^y  Cicn,  v.  P„ltrH,j,  ■> 
Xia.  Jun.  544;  :i  il,.  384. 

A  ease  of  election  arises,  though  the  property  given  away 
In-  the  test.ator  belongs  to  bcnefi.aarios  undi..r  the  will,  who 
derive  title  to  it  only  as  next  of  kin  or  as  residuary  Ieg,atees 
or  devisees  of  a  person  dead  at  tlio  testator's  death.  In  the 
«ise  of  a  title  as  ne.-ct  of  kin  the  interest  must  be  estimated 
as  at  the  death  of  tile  intestate.  Ids  debts  being  ratcably 
distributed  over  his  estate.  Cooprr  v.  Cooprr,  L  It  (J  f 'h  1-5  • 
7 II.  L.  ry.l  ■       ' 

A  creditor  of  tlie  intestate  who  recei\es  a  benefit  un.ler  the 
w.ll  is  not  put  to  his  election  between  liis  claim  against  the 
intestate's  estate  and  the  bi-nefit  under  tlie  will,  inasmuch  as 
the  claim  is  a  mere  personal  right.  Cmj„r  v.  Cm,,,,-  J.  It 
'  II.  L.  p.  «(i.  '  •    '■     ■ 

The  nature  of  the  property  out  of  which  compensation  is  to 
lie  made  may  be  su.h  ,,.s  to  negative  tlie  intention  to  put  a 
beneficiary  to  his  election. 
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Tims,  wlic'TO  lioirlooms  scttleil  with  a  miinsion-liouse  \vcri» 
disriist'd  of  liy  a  ti'stator  wlio  guve  lii«  ivsiiluc  tu  tlio  teniint 
for  Ufo  of  tlui  iiiimsiou-hoiiso,  no  ctiso  (.f  election  arose,  as  tlif 
tenant  for  li(o  eonlJ  not  Jisiioso  of  tlio  heirlooms.  ///  ir  I.nnI 
ChtKliaM;  Cilmi:!!"!!  i:  Dneir.  ■»  Ch.  I).  IliC. 

And  it  may  ajipear  from  tlio  instrument  that  no  case  of 
election  is  intended  to  bo  raised,  for  instanco,  liy  the  recogni- 
tion of  the  title  o(  a  person,  to  whom  an  interest  is  }?iveu,  to 
certain  property,  in  respect  of  whiih  ho  might  itherwiso  have 
to  elect,     hi  ir  WrIU  :  If.in/i.i;/  v.  (('//.«,  4i  I  'li.  II.  I!  Hi. 

And  a  married  woman  is  not  jmt  to  her  eleetinn  hetw i 

property  heLrtieing  to  lev  iuid  a  life  interest  srilleil  upon  h.  r 
■with  a  restraint  npon  anticipation  wliieh  cannot  he  imponiel.-l 
to  make  compensation,  Sutl///  v.  L/im",  \X  Ch.  I>.  o:il  ;  J/i  r^ 
Mlinitli'i/,  '27  Ch.  '').  (imi ;  In  n-  Viinlnu'i  Triisfx,  :)l  Cli.  1 1. 
a?');  Miiiuilhui  V.  Huiuilliiii,  (IS:iO)  1  Ch.  -VMS;  ri'Versiii,- 
Wilh»:llih,j  V.  MIMMu,,,  ■>  .r.  &  II.  :IU. 

As  the  matter  depends  np")i  intention  it  n.akes  no  dilferiMH" 
that  at  the  time  of  payment,  or  even  it  wonld   .-com  at   tli 
testator's  death,  the  re.^lraint  njion  anticipation  has  eeiiscd  to 
operate  owing  to  the  death  of  tlie  hushand.     7/.(////.  <  v.  I-'u.^l. . , 
(liK)l)  I  Ch.  iilil. 

J!nt  it  has  been  held  that  a  life  interest  deterrainahle  nn 
alienation  may  he  imponnded  to  make  compen.sation,  thon^li 
the  effect  is  to  put  an  end  to  it.  MrCumghir  v.  W/iic/lN,,. 
:i  Eip  ■r-W;  Cirlrr  V.  fHllii i;  (ISOl)  :!  Ch.  ")03  ;  reversed  eu 
another  pohit,  (iS!):!)  A.  C.  :!(J0. 

It  has  heen  held  that  a  married  won)au  who,  under  the  old 
law,  was  nnahle  to  dispose  of  her  reversionary  iiitcrc.4,  was  put 
to  her  election  between  that  interest  which  was  given  away  by 
a  testator  and  a  benefit  given  by  the  will,  but  that  inasiiiic  li 
as  she  could  not  elect  during  coverture  the  h'gaey  must  be 
impounded  till  she  could  elect.  Willltnux  v.  Jt'ii/iie,  I.  U.  I 
Eq.  ')19;  see  In  re  Lord  Clinimm,  :)I  Ch.  1).  4(i(i,  p.  ITo : 
Ilorle  V.  Jiirmtni,  (1895)  2  Ch.  410. 

As  regards  p-aperty  subject  to  a  special  power  of  appnint- 
p?4er! ''""'''  meut,  if  the  doreo  of  the  power  appoints  to  persons  not  objcrls 
of  the  power  and  gives  benefits  to  those  who  take  in  default  ■  i 
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api'ointn,o„t,  tl„.   1,.,,.,   n„,t   „,,,(.      „./„■„,,,,,  ,     „.,,,,,^,    , 
Aes.  Jun.  sm;  P,.,„./f  V.  E,„„„.,h,  i  L  J  CI,    ,  „     ;         '  - 

^..|j::::f!;r.r^^  ^ 

,  --  (  I..  J).  .  .,.,  ;    A,,,./  V.  A-,,,,,,  l;i  L.  i;    j,    ,-.,, 

.»  m>  ca«e  f„r  ..leetio,,,  wIhto  a  tost-.tor  ,,,.,1,1  '" 

.•liici,   ;,  v,„-  If  .  •         "^»'''t"r  makes  !,n  ai>i,oii,tnir„t 

TImto  „i„st   I,.  <listi„;j„;.,l,c  1    (1„.   ,.„s,.„f  .,„ 

/"-'s  ^  n.  &  M.  ,■)„, ;  ,1,,,,,,, ,  /_„„^   ,  1'  "  ^■ 

r>,  „r  1,.,- .    ,    ,'"■"'■  -''  •  '"".'/  >•■  A"'y,  10  I,-.  Ch.  iT:>. 

i :.;;,"  ""'""""■"'*•  ^'■^— ■  "^"*>  ^  ve:: 

Afe-ain,  if  thoro  is  an  appoiutmci.t  l.v  wiH  i.  fhr.-  -Iff      - 
M^o..,  ana  then  uu  appointment  l>/cle.d  to  one  of  ZtZ 
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lliE  KliUlT.Vlll.i:  lloinilNI'.  Ol'  Kl.KlTIUN. 

ijf  jmrt  cit  tho  fiiii'l,  tlio  oiio  wlio  takes  iiiulor  tlif  ileeil  is  not 
l»)uiiil  til  c'lfot  liiilwccu  tlio  nmouuts  m  apiniiiitcil  liy  tlie  ili'ed 
mid  will.  Mimlii'jiir  V.  .Vmihif/iie,  15  li.  I'lii") ;  /»  /'■  -t'li'""  ■ 
liiiinui)  V.  riii,!lli,u,  {W.)l)  ■-'  I'll.  574  :  revcm'tl  on  a  dilfnviii 
jioiiit,  (ISII.i)  1  Ch.  11-'. 

AVhcro  11  iwraoii  is  nn  »li,ifi.t  ot  two  siioi'iiil  powers  ami  iiii 
ai.i«)iutment  is  iiiailo  to  liiiii  iinili-T  tho  first  iiii'l  an  njipoint- 
iiifiit  iimli-r  tlif  M'lonil  to  n  prreon  wlio  is  an  objcft  of  tho  fir^t 
but  not  of  tho  second,  tlio  aiiimiiittv  under  tho  first  power  is  m>\ 
liniind  to  elect  hetwcen  his  interest  in  default  of  appointmeiil 
under  tli-  second  power  ami  tho  appointment  made  to  him 
under  tho  first,  [i,  rr  Fu,rk,\  Trmt,  -27  V  aO'.' ;  /«  rr  .(/./»<'- 
Trmt,  i:!  AV.  U.  UHi-' ;  see,  too,  fu  ir  IC./A,  4.'  Ch.  I).  04'i. 

AVhero  the  dmiee  of  a  special  power  makes  irrevocahlc 
appointnu'llts  of  a  share  to  some  of  tho  ohjeets  and  afterwards 
appoints  ii  larger  share  to  eacli  of  the  then  ohjects,  and  the 
intention  is  that  each  ol.ject  is  to  have  the  larger  share  only, 
the  earlier  appointments  of  the  smaller  shares  are  superseded  hy 
the  suliseiiueut  appointment.  The  appointees  of  the  smaller 
shares  cannot  claim  the  smaller  and  the  larger  shares  as  well. 
liinihiii/  V.  L'tvm,  :i  Ell-  Oa;  /«  rr  Tumml's  Srtllrmr,,/ : 
Sumrrrillr  V.  Tnm-rr,l,  (\mi)  1  Ch.  715. 

lOlection  arises  only  between  a  gift  hy  the  will  and  a  title 
oiilside  the  will.  It  does  not  arise  between  two  clauses  of  the 
same  will.  When,  therefore,  there  was  an  invalid  appoint- 
ment and  a  residuary  gift  which  was  sufficient  to  piass  the 
amount  invalidly  appointed,  the  residuary  legatees  were  not 
bound  to  elect  between  the  Lenefits  given  to  them  by  the  ^^ill 
and  the  fund  invalidly  appointed.  T('o//./«A«i  v.  iiimj,  8  Eq. 
Ui5;  ll'lllnirjrr  V.  W<llliHijn\  '■'>  Eq.  :tUl  ;  In  re  fiirillhurur  ; 
timiilmnir  v.  Pitl,  '27  Ch.  V.  tiOti. 

A  disappointed  legatee  may  maintain  an  action  against  a 
person  who  has  elected  against  an  instrument  to  recover  the 
proper  compensation.     Jloi/era  v.  Jmirx,  7  Ch.  D.  345. 

Persons  who  elect  to  take  against  the  will  may  be  entitled 
to  compensation  iiilir  .■.<•,  and  tho  compensation  received  hy  A 
from  B  is  applicahle  to  compensate  C,  if  ho  is  disappointed  liy 
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*"'«v./...„„„;';'i;,„;n';';'j,-<'- «• 

I'-i-'reivHMo  i,i,,,  „,,,n,,  ,4J;,i^V•'';'■■'g.,•>- 
'"  '■l«'li"n.     ]J„f  ,l„.   ,,,      :  '™"  "'™'  <"'"  ''« 

-"^" good 0,, 0  :,: , " "'""^i" ''■•'- "'-'i-...u.ot, 
•'■-•"■  "''•■'--i.'ca  of  j.^f-V'-r""-''^  -" 

I-  ''n"tt  faoe'of  iT^ilT,  ;^-'i"«  "..dor  a  will  there  must  ^,„u. 
t.-tifor     f  „•  Jisposition  on  the  part  of  th    "''-'i-n  tl.o 

'"toiost  under  the  will.  °  P'"""  "■''»  '"^cs  an  "r^^^^y^^ 

All  erroneous  belief  on  the  i,-,rt  „f  ♦!  ^'inliingcut 

i„v,,,„.t,,  i,,,  H    ,    r  ,        '  "'*'  '^t'ltor.  that  portT-,,  '"'"'■"• 

.  -l-^i  lias  fauuu  disjiosed  of  in  a  nartionlnr  „  V  '-'""oo,,, 

particular  way,  even  though  '"^''''''" 
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■IIIK  KQlMlAllI.r.  DOCmiNE  OK  KLF.CTION. 

lie  o^rr(■P^'ly  ilcflnroB  tlint  In'  lias  made  his  will  on  tho  fiiitli 
of  it.  will  not  rnii'ii  iin  I'li'ilion.  T.nnrfmi  v.  T.dini-loii,  21  1'.. 
rj-y'-  Hm/,im„l  V.  r,;/hii,  18  Vc».  l-'T  ;  llo.r  v.  Iliimll,  ;i  l':^i, 
','14;  POP  Liirh  V.  I.'irix,  I.  U.  It  Kq.  :U0  ;  /"  /■('  ll'ifoi//,;/, 
2,1  L.  li.  Ir.  :l"l. 

A  ri'VOditioii  of  nil  f..riior  wills  and  scttloments  priimi  f,i. 
rotors  onlv  to   sittlomoiits  wliioli   tlio   tostiitnr  lias   juiwor   Im 
rovoko.     Itc  Iii.„l.,r  ;   Um.!:,,-  v.  }l,mhn;  .VI  L.  T.  -i-S'.). 

I.  I'asns  whoro  tosliitor  1ms  no  Iiitorost  in  propprty  f:iv. ,. 
awiiy. 

livin  in  wills  inid^>  brtorc  tlio  Wills  A.'t,  Ronoriil  worK 
worn  not  .oiistruod  to  ii|iply  to  proiwrly  not  liolonginj,'  to  lli- 
testator,  thovi'jU  nt  tli"  <lat.i  of  liis  will  and  his  doatli  ho  o.id  im 
liroperty  of  his  own,  to  wliioli  tho  w.irds  oould  apply.  Itinil  \. 
Cfc'i',  1  13.  C.  C.  4l)'i  ;  ./f/Tow''  V.  Jm-om;  17  li.  Olili ;  nw,il..' 
V.  r/mni/mi,  1 1  Ir.  Cli.  474. 

Xor  will  tho  fact,  that  tlio  ueviso  is  to  uses  in  strict  solil.- 
mcnt,  extend  general  words  to  more  than  tho  testator's  iiitoiv.'. 
though  his  dovisahlo  interest  is  only  an  estate  jmr  aii/,y 
See  0«'///  V.  Liinl  Axlidoini,  It)  Ir.  (Jh.  'Jli). 

The  testator  may  of  course  show  that  ho  iiieluded  lands  u  4 
his  own  under  tho  general  words  by  describing  thorn  as  laiid<  in 
his  own  occupation.    Iloiiymoil  v.  Fiwlfi;  lill  B.  14. 

If  tho  devise  bo  of  property  in  a  particular  ph.  ■,  if  tln.'i"  n 
any  property  of  tho  testator  answoring  the  doscriiition  it  will  I ' 
confined  to  "tb.at.  nunclljle  v.  7'«/-Av/«s  (;  I>,w,  14!»;  .¥«.«/-„ 
V.  Clinpmaii,  1  J.  &  II.  47". 

Whore  a  testator  has  transferred  sto.k  into  the  naine>  .if 
himself  and  his  wife,  a  general  gift  of  his  stock,  or  oven  a  -iti 
of  stock  exactly  tho  same  in  amount  as  that  so  transferred,  w;H 
not  put  tho  wife  to  her  election.  Jhniiiiirr  v.  PiM^r,  'i  M.  ^4  K. 
202;  rooh'  V.  OfWur/,  Id  AV.  11.  a;i7. 

To  raise  a  case  of  election  there  must  bo  a  spocifto  referonn' 
to  the  stock  in  question.  Conte^  v.  Stcrciii,  1  Y.  &  C.  Ex.  Oi: 
Giwiriioi-  V.  Dnntoii,  25  B.  07. 

A  devise  of  the  testator's  estate  and  interest  in  certain  pi"- 
porty.  where  ho  has  iioni-,  does  not  raise  a  ease  of  eleitlon. 
unless  he  goes  on  to  show  that  lie  considered  his  estate  .ir-i 
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J        111,11  witii  tlie  reversion. 
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illK  KvUITAIil.F,  IMKTKINK  OK  KLlXTKlN. 

iiihI  tlnTu  ari'  bvsiiU's  jMnvers  nt  Icatting  an<l  maimj^oinciit 
iriitfljitijf  ui'timl  nijuvniciit.  the  inlciiti'in  niii>t  Imvc  bi'(>ii  t- 
iliniH)Su  of  tliG  wholij  proiicitv.  ir>/f,i/  v.  U'l  ll>ij,  J  V.  A  H.  l^T  ; 
Winfoiir  V.  <Ui/h.t,,  'i\  II.  117;  M  I).  M.  *\L  (J.  )iU  ;  Miavhi,,  v. 
Uahhvff,  (lH!Mi)  1  h*.  I. 

>S(i,  ton,  n  ilirirtiou  tliiit  nil  iiiiuiiity  is  to  lie  |)iii(l  to  a  [lorM'ii 
fur  lif«  out  of  IiiihIh  (if  whii-h  tlif  t«'stat(.r  Imn  only  tlio  rovrrslnn 
hIiows  nil  intention  to  tlispoMt'  of  the  wliok-.  ('"fir/.r  v.  Pit,,^, 
\  K.  it  J.  {'M. 

iJut  if  in  (i  (louUfiil  case  tlio  tcstafor  cxprewsly  eonfiruiH  t!i> 
Bfltlt'nii'nt  \\y  wliitli  the  ri-vcrwion  in  the  jiropfrly  in  (nn'MiMn 
is  liniitf.'d  to  liiui,  only  ]\\a  own  interest  will  hn  1k-1lI  to  I.. 
intfiiihil  t(t  pass,     liimrlijf'f  v.  Vuihtfiit,  (i  iJow,  Mil. 

;{.   Witlow'M  (lower  luul  fivcbcnfli : — 

Tlif  rpiofstion  wlit'tlicr  the  tofttilor  has  f-hown  an  intcntini, 
to  disjioso  of  his  real  cstutc,  frci'il  from  the  widow's  right  t. 
dower  or  freebench,  is  of  im  port  mice  only,  with  regard  to  tin 
fornur,  in  the  cape  of  widows  married  prior  to  the  1st  Janujuy. 
1.«;tl;  and  with  n't^iiid  to  the  latter,  in  the  ea.^;  )f  wlll^  ii..t 
coming   unrler   tho   Wills   Act;    pen    *he    ])ower  i  ut   {'-^   \    i 

Will.  IV.  c.  lo-j),  88.  I,  11.     L-ur;,  V.  /////,   1!)   K.i-  ;ni;: 

iiiii y  V.  <i'iif/.>()f/»'r,  see  Appendix. 

As  tho  old  law  on  tho  subject  is  now  practiniUy  oh. 'dctc,  it 
lins  not  boon  thought  necessary  to  repeat  in  this  editioj.  i1m 
discu>t-inn  of  tlio  cases  in  width  widows  have  been  lield  hoimii 
to  elect  between  their  dower  or  freebencli  and  henofits  eonfuinl 
on  them  hy  tho  will. 

4.  Under  the  old  law,  by  whldi  a  testator  c  udd  not  by  ii  will 
dispos'e  of  lands  aeipiived  after  the  dale  of  the  vill,  the  heir  w:'.- 
nevertheless  put  to  his  electi(m  if  there  was  a  dear  intcntimi  it 
disipose  of  them. 

It  is  clear  that  siieh  an  intention  was  guffieiently  indiml'.! 
where  the  Ic-^tator  drew  a  distinction  between  lands  to  whiili  ii' 
was  entitled  and  lands  to  which  ho  might  bo  entitled  at  !ii> 
decease.  Sr/irorfrr  v.  Sr/i/vftr,  Kay,  578;  'J4  L.  J.  Ch.  "(l" 
Jfamr  v.  Trutvhift,  *2  J.  &  II.  'JIG;  see  P/oinfm  v.  Hi/'h;  2  Mm 
N.  8.  i71  ;  ■,*  I>.  M.  &  a.  G84;  Jacob  v.  Jmob,  78  L.  T.  lOi 
8-J5  ;  H'3  I,.  T.  '370. 
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V'irkn;    I     8,v. 
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TIhti'  mny  Iv  i.li.cd.iti  by  icmlucl,  liiit  Id  ratiililisli  giiili  » 
ni»c  111,,  rlirtiiiii  iiiii»t  1»,  hy  a  |„T»„n  wli,i  Iwik  iiosiliv,. 
iiif.,riiiiili,,ii  us  t„  his  ii(;lits  l„  (Im  ),r,,|i<,ity,  iiiul  witl,  ,,,( 
kii,,wl,',l(-„  p'nlly  nifiiii*  t,>  givi,  the  i,i„ii,'rlv  iii,.  Slniliiu.l 
V.  l;,«,ll.  li„.  ,4  li,..  |.  ((•„/.,.  V.  ()•„/,.,  ;')  11.  (,'.  (;.  .j.-,!. 
:l  V,.«.  .■)::  I ;  y'„,//„„y  V.  r/,„/,  ■.'  Mms.  &  li. '(liW ;   I(W/„/,.,//„„ 

V.     l/'/y,«/„„,    ■.'(I    1).    (ir;     .Sy„,,„/    V.    .l/,„7/„„,     II     H.    r,.  {'.   r,SH; 

in/..,.,,  V,  n„ii,i„,,i,.  1(1  cii.  •,i.r);  ,s',„,/,„„„  v,  ,s«,,/,„„„,  i.  n 
•-'  K,].  111. 

Ill    llf    iiiso    ,.f    iuf,iii(s    111,.    ('„„rt    ,.l,.,,(j    f,„.    .,|„,,„^    ,„„[    j|. 

11,'cfhmn-  (liri'tts  nu  in,|iiii_v  as  to  wliiit  is  mo»t  iK.iiolii'iul. 
Il,„„,l  V.  ///■««■„,  L.  IJ.  ■>  1.V,,  4S1;  r,»,,„,-  V.  Cm,,.,, 
1..  U.  7  II.  L.  .-,:t. 

Ill  thii  case  of  nn  iiifuiit  tcimiit  in  tail  tlin  Cmrl  will  niak,'  iii, 
or,l,T  uiiilor  tho  Truslfo  Ait,  IH!).t,  ,l,.i.liiriii^r  the  infaiil  a 
triislic  „f  lliu  i.stali'  „1'  which  h,.  i«  tciinut  in  luil  l,iiin,l  li.v  I 

(■I,'lti(>ll,  1111,1  M|.i,.,iii|inj;   tt   |i,TN,ll    (,)   c„iivcy.      hi   it  J/„jiI,i,, 

/;</..,■  V  M„„l,„i„,  (l.s'Mi)  1  ch.  .•,!!);  (i.-,  I,.  J.  ch,  ;i7'.);'7i 
L.  T.  :!!(;;  )t  W.  ]:.  .>:!. 

In  Iho  uisi-  (,f  11  Imiiitii'  s,i  f,iun,l  liv  imiui.-itiiin  the  Ciiirt  in 
I.iiiwify  \m»  juii.Mlidion  to  fleet  nn  his  li^lmlf  si,  o»  to  binil  l„,lh 
legul  iinj  eiiiiitulile  inter,>ts  in  r,'nl  nii,l  iiersoiml  I'l  ii-.:  -.  /„ 
ir  Ki.il  uf  Hr/loii,  (IHiJH)  2  Ch.  :17,S. 

This  jnrisJii/tion  iippeurs  n,)t  to  exist  in  tli,,  ,aso  of  iicrsoii- 
not  iH-iiig  jiiiiiitii.s  so  found  l,_v  iiKjui^ition,  with  r,-fercii.e  l„ 
whom  II  iiiTson  hns  lieen  iiiiiioiuteJ  iiniler  soi't.  I  III  (■>)  ,if  il,,. 
Luniii-.v  Act,   l!MM)   (.Vj  Vict.   e.  ;"i),  to  e.\ercise  "such  of  tlic 

jiowers  of  this  Act  us  nn'  nmde  e.\,'i-cisonble  by  tlie  coiiiniitt I 

the  estate,"  since  those  iiowers  do  not  iiii-lmlc  tho  power  to  cl.it. 
Ill  i;-  K'lil  III'  Siflin,^  siijini. 

It  WHS  siigf;estcd  iu  U'i/i/ir  v.  l'i,;iiff,  'J,'  Cli,  I),  u'lri,  i|i;,t 
the  Court  of  Chancorv  hiiil  jurisiliction  to  elect  on  bclinlf  of  a 
liinatio  not  so  found,  but  there  appears  to  be  no  aiithoiity  for  llic 
8ug;,','stion. 
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Ckap.  XV. 


Confirmatiou 
nf  inviilid 
iiistrumuutii. 


II. — El.ECTloX    TO   C'OXVIRM    InVAI.11)   DkF.I). 

C:i90s  of  confirmation  of  instruments  cntoreil  into  l.\ 
]iorsons  umlcr  ago  after  thoy  have  attained  full  ago  niv 
sometimes  cuUc.l  casos  of  elootion,  but  tlioy  stand  on  a 
ililFiTi-Mt  I'.ioting.  Tliey  have  usually  arisen  with  regard  li 
covenants  in  man-iiigo  settlements  to  settle  sonic  property  'i| 
the  wife  wlio  is  a  minor.  Sueli  a  covenant  is  voidable  an'l 
not  void,  and  unless  repudiated  witliin  a  reasonable  time  atti  !■ 
till'  wifi!  attains  her  majority  it  bind.s  lier  and  her  property 
ii^  if  she  liad  been  of  full  age  when  slii'  entered  into  ii. 
lUii-roir  v.  Jliinuir,  4  K.  &  J.  I"!l ;  Smi'l/i  v.  Liirax,  18  Cli.  |i. 
.■,:;!;  H'iMir  v.  /'(>/'.  --  ''li-  !'■  ■-'''';  Girnilii//  v.  A'"/". 
/;,■//;»//  u,i'l  M.irinilil.:  IiixiinniiT  Cu.,  (lM!l:!|  :l  Cli.  47  1  ;  /./  /. 
Jlmlmii:  Will!,!,,,.-,  V.  Kuiiihl,  (1,S!I4)  ■>  t'h.  4-'l;  I7iW;  v. 
(t'Ifii,/:!!!.  (ISDIi)  o  (^;l,.  5ij;i ;  ivv.  on  aiiothiT  point,  (litOfii  -J 
Ch.  f*7.  .S'u«7//  v.  Liii-,1.1,  so  far  as  it  dec 'led  that  there  was  n 
right  to  repudiate  from  time  to  time  ns  regards  any  fre-h 
j.ropirty  falling  into  possession,  will  not  bo  followed.  (7.///;; 
v.  (/JLtijttn,  siipni. 


III.  — Ei.K(  TtoN  nv  Express  Direction. 


Ek'f:t,ion  ilin- 
tiiitruiHlicil 
f  ri  nn 
(.oiiditiDii. 


A  testator  inny  of  cnurso  impose  upon  a  dovisee  a  conditinn 
t]iat  he  tiliall  in  rotiirn  for  tlio  tostator's  bounty  dispose  of  lii* 
own  property  in  ii  particular  way. 

Cases  of  this  kind  must  be  distiiiguislied  from  cases  <i£ 
olectiou  proper.  In  the  hitter  it  is  immaterial  whether  tlit! 
testator  knew  or  not  that  the  property  of  which  ho  was  die- 
pfising  was  not  his  own,  in  tlio  former  ho  nmst  liave  known 
tliat  it  was  not.  The  characteristic  of  tlio  former  is  forftiture 
of  the  latter  eompensatlon.  Thus  a  devise  to  A  on  couditi.m 
of  his  conveying  certain  property  of  his  own  is  not  a  ci^l' 
for  election. 

The  condition  must  bo  complied  with,  and  if  the  testator 
gives  bounty  on  condition  that  tlie  beneficiary  conveys  his  or 


KLECT,ON  HKTWKK^  OXKRC-S  AND  HKNEHCUL  .M.Xs.  ,  , 

her  own  prn,,orty  in  „  p„,.,i„„,„,  ,„„„  , 

/W////W,,  2  Ves.  Sci.  !■,).  v«»,y/,/„„    ,, 

Tho  Court  co„I,l  „„,  b,f„„  „,„  (.„„,.,„„ 

N  -il*,  nssist  a  mam..a  w„man  in  «,„.l,  „  i,  '  '""'"'"yto 

restraint   ,„„ "  "«man  m  sn..h  a  ease  by  romovinff  a  '■°'"''>- 

Where  a  con.Iition  to  convey  :,:s  ,- .il  .    • 

"  '""»«>•.  the  Court  will  elect    :  .,'  ,,,1,,'f     '  T''"'";   "'"'"  ^"-'""'■■ 


IV.-E,.KCT,o>,  „KTw...  o^Kaovs  .^„  liKx.K,,:,.,,  G,,-... 

Wlioro  tliero  arc  scveril  if'ili^  fn  ti 

I  ■  ,                          •^iiei.Li  gitts  to  tile  s:ime  let'atr.p    ^,,i.,  i 

"Inch  are  onerous  and   so»o   l.nefl.ial,  the  1"     ^  •'' 

«>"e  oase»  arisen  whether  ho  i.  bound  to  take      I  '" 

J- without  i:;;'r^-l::-St^ 

'>'»■<„  V.   X„„.  7,v;,    ^    ,  "  "■  '''■*'  '"  exi,la,n,,l  i„ 

™j  f»ther^„^  ,t  T:/r^  ';^^"^  ^  ^"^  '•■  ^'". 
i:  at^  ;r  °' r^'*'"^' " "' ''-''"^>- ^'^^ 

.o"„ate    thmg   cannot   reject    so    much   of    the    ,■ ,.;  1 
W-ty  as  is  onerous.     Ho  „„,t  take  all  or  ,.ot.    iZ  7 
i2 


Oii.^mii^ 
hnicficiill 
k'ifts. 


Gift  , : 
rt-Midm 


\M 


...  .-,u 

.;;:5 


I.  ...i-j 


■>'iMM  tiHiwar '^jaTOMJM'WP.': 


UG  THE  EQUITAHLi:  DOOIKIN'E  OF  ELKCTIOX. 

Chap.  XV.  llrillrii,  12  r..  J.  ni.  1ST  ;  Cilln-:,'  V.  ]\;,lrinHl,  -Ji  Cli.  D.  07:) ; 
///  re  7/«W,/,v/.<;  /■'/'/,.'  v.  C:i/niri</;/.  :!■-'  C'li.  U.  408;  /)v«-,r  v. 
£(»(■  £!/;■  .l.v«(iv(,/.r  ,Su,vV///,  (lS!)i;)  ■-'  Ch.  oil;  /'<(/■/(.//  T.  Bw,'. 
(ISOU)  2Ir.  •",71. 

Even  whcro  two  fjifts  arc  givoii  iiiili'i>uiiili>ntly  the  Cou:' 
may  collect  an  inteuti.m  lluit  the  logatrp  is  not  to  take  uw 
witlidut  the  other.  Buch  an  intention  has  lion  infen-ed  from 
the  fact  that  the  tubtator  knew  that  a  leasehold  house  wa- 
underlet  at  a  rout  not  sullieient  to  iirodueo  the  head  rent, 
and  accordingly  the  legatee  of  the  house  was  held  hound  I" 
take  it,  it  he  took  the  otlier  henefits  given  by  the  will.  7«//.  ' 
V.  Lori!  Hiiiliwi;  :i  M.  &  K.  i'li,  mi>re  fully  stated  and  follow.  .1 
in  FaiiihiKjIi  v.  Juliu>^lom;  lU  Ir.  Ch.  4i-.'. 
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CANADIAN  NOTES. 

Election  GencralUj 

1  nc.o  attempted  to  be  devised,  the  heir  is  not  put  ,„  hU 
ition     etwee,,  such  iand  aud  a  ,e«ac,  ,iven  hL  hv  th 
«ill.    Munsif.  V.  Lindsay,  I  O.K.  164. 

in  lieu  oTthe Z  '""f  "'  """™""  ""  ""^  "^^  '"  l"-  wife «„«.„„.,. 
P  of  "  Z  """r"^""^.^^  ''-*^  '«  "-.  but  since  dis-^^^pSiS? 
pose,   ot.  tlie  house  and  premises  had  not,  in  fact    been  Hi, 

r:'d:  t, ";;::  ""r  "^  '"^  ^^^  -"  *>^^ "-  °^'tbe"est 

tors  aiath.     Held,  not  a  ease  of  election    and  the  „.:f 

o  1  that  R  ^  "  "''  ™'  "'"''  "'  "'^^  "''■^""''•"  «"''  there, 
ore  that  R.  was  not  put  to  his  election  between  the  le^.ev  .„d 
»  -'hare  ,n  th,s  policy.    A-,-,,^  v.  Yonlon.  27  OR]  ' 

ms^brv '":!"'";"  ^-'^  '""'' '"  ^-^  ""''  ^"^  A.  certain  bene- 

lid  b  '  ''  "'^'"^  "''^'^*«'l  '°  '«ke  under  the  will 

xIr    147.       "        ''""■P^^-tion  to  him.    Kirk  v.  A.VA-,  40 

thitt^racrir;  f """ "'  '"^  "^p-'^-  »*  -><>'•'-■ 

u  h  the  act  of  election  ma.v  be  postponed  for  .some  time 
t  relates  back  to  the  death  of  the  testator  when  maTe  a  d 
compensation   to  the  person   disappointed  based   upon   the 


■•  'AS: 

::;;:S 


I.  ..-i-j 
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*^^P'  ^^'    I'U'Ption  is  U)  be  coni|mt*'<l  fnmi  tht'  death.     Davis  v.  Dai-is. 
27  O.K.  -).V2. 

On  a  devise  to  a  ppatulsun  ('harmed  with  maintenunee  iif  tlii' 
testator's  widow,  the  latter  entered  into  possession  and  j.s 
sumed  to  rent  the  land.  In  an  aetion  by  the  iie.xt  cf  kin 
ajjainst  the  executors  to  make  them  aceoiint  for  the  rents  i' 
was  held  that  the  widow  having  elected  to  take  her  suppoi- 
from  the  rents  the  exeentors  were  not  liable.  Montgomery  v 
Doifghs,  14  Gr.  2G8. 


EUciioii.  Doivf}'. 

AVhere  no  provi.sion  in  lieu  of  dower  is  made  by  will  ex 
pressly,  the  rule  of  construction,  as  to  whether  the  widow  i- 
t.blijjed  to  elect  between  her  dower  and  the  benefits  of  th- 
will,  is  to  ascertain  whether  the  will  contains  any  dispositioii 
of  property  incon-sistent  with  the  assertion  of  a  demand  of  ;i 
third  of  the  lands  to  be  set  out  by  metes  and  bounds  for  tli.' 
widow's  use  during  life.  Boyd,  C.,  in  Mariott  v.  McKni. 
22  O.R.  320. 
■*-  A  devise  to  the  widow  of  part  of  the  testator's  land  is  nut 
inconsistent  with  her  claim  to  dower  in  the  renuiinder  wh< n 
they  are  separate  devises. 

So,  where  the  use  of  one  house  was  devised  to  the  widow.  ;i 
second  beinf;  devised  to  other  persons  for  a  certain  period  in 
such  a  manner  as  to  be  ineonsi?tent  with  the  allotment  ul' 
dower  therein,  the  widow  was  not  excluded  from  claiminu' 
dower  in  the  remainder.  Leys  v.  Toronto  General  Trusts  Co.. 
22  O.R.  60:1,  following;  Cowan  v.  Bcsscrcr,  5  O.R.  624,  at:.! 
Laidlaw  v.  Jackrs.  25  Or.  293;  27  Gr.  101,  in  preference  to 
Steivart  v.  Hunter,  2  Ch.  Ch.  386,  which  may  be  suppcrt^-J  .>ii 
the  ground  that  there  was  one  devise.  Rudel  v.  Ilarpir.  M 
O.R.  422;  Re  Hurst,  11  O.L.R.  6. 

Nor  is  the  cjift  of  large  legacies  with  power  to  select  laiiils 
to  answer  them  suiifieient  to  put  her  to  her  eloction.  Elli"tt 
V.  Morris,  27  O.R.  485. 

So,  a  devise  in  trust  for  sale  at  the  expiration  of  an  exist- 
ing lease,  the  proceeds  to  be  divided  amongst  the  daugSiti  rs 


"'"VKR,    OCCLTATION    BV    A>.OTnER. 


f  "^^ 

2;-,-,.  ■  '*'"■    ■f  ""■"•f^Wif--  V.  .l,r/,/6aW,  15  Gr.  " 

OR.  177.    A„d,e,.  1/,     ;  ,    ""'•     " "'""  ''■  "'*»«.  7 

^■'P'^i/,  28  Gr  610  '  "  "  ""'■""^'  "^  «-  ^^^  '^'PW  v. 

I^'.'  a  proviso,.  ,„!:,:^  i:  ';;:;;; ;'-  »»<■  ^aa  „,.„.,, 

"itl  a",- ::'r::':^';;;'""r  ;""."■'"'-" ""'•""""= 

death  „r  ,„a„.i  ,     ^  "         "'':'/'"•-''  '"  ""■  "ido.  at  ho. 
«"t  «h,.ro  the  ,l,.vi.se  requires  the  l„„,l  t„  , 

;;;""'^';- "■  ■- — i-„n.i.s,e„t with  h  1  t  Lr:;"';  "^-"ffi"-' 

(lie  widoiv  iiiiisl  eh'ct.  allotment  of  dower, 

".- i.r!::;;:;':;;:::;,;;'-^-'^:v" '"^' *- -n.  "po"  conditio,. 

Pation  of  the  h      e  b  .  tr"'    T;,"'""  "  '""''''""  ^"  -™- 
l-e  a  ho„,e  on  r'    Ih       ■   ""  '""  '"""•  ^"^  ^^ould 

^"~aX.:rof:r" "  ^™' ^"*'' " --'"-" 

Pation,  it  was  h  Id   ha     ,  e  wiT  ""     T  """'  '"'  '^  "-- 

-"ntt::f:^::i---"<.-a..,partof 

"  "--e  of  the  far„  at  h  de  t  ,"'  ""''"""•  -""^ 
-ith  her  s„„port,  the  solto  '  1  ,  ""  "'""''''■''  "■"""«■""" 
•I'e  'loldin^  of  n„„l°"  *;.  ''°'^'  P»^*^^'™  of  the  farm," 

--wer,the.irrirL:rr7^^;"°""-' 

/.f//aH,  29  Gr.  1  ""  eiect.jn.    McLcUanv.Mc- 
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Clup.  XT.  So  also,  whore  part  of  the  house  on  a  farm  was  devised  to 
the  widow  durante  ridiiilatr,  the  remainder  of  the  farm  to  be 
kept  in  entirety  and  oeeupied  by  the  sons  of  the  testator,  the 
widow  was  put  to  her  election.  Coleman  v.  Olanville,  18  Gr. 
42. 

Where  there  is  a  power  or  direction  to  leaae  the  land,  it  is 
inconsistent  with  a  demand  for  dower,  and  the  widow  must 
elect. 

So,  where  there  was  a  devise  to  executors  with  power  to 
lease,  and  a  direction  to  convey  to  children  at  a  certain  period, 
it  was  held  that  the  leasini;  was  inconsistent  with  the  allot- 
ment of  dower,  and  that  the  widow  must  elect.  Vatrkk  v. 
Shaver,  21  Gr.  123. 

So  also,  after  bequests  to  the  widow,  there  wa.s  a  devise  of 
a  farm,  the  only  real  estate,  upon  trust  to  lease  until  the  testa- 
tor's nepiiew  attained  twenty-one,  and  the  widow  was  put  tn 
her  election.    Rody  v.  Rodij,  29  Gr.  324 

A  direction  to  lease  all  the  testator's  land  till  the  youngest 
child  attains  twenty-one,  and  then  to  sell  it  and  divide  equally 
between  the  widow  and  children,  puts  the  widow  to  her  elec- 
tion.   Dawson  v.  Eraser,  18  O.R.  496. 

And  a  devise  of  one  liundred  acres  to  the  wm1i..\-,  the  re- 
mainder of  the  testator's  land  to  be  rented  until  sold,  the  rent 
to  be  given  to  the  widow  for  the  support  of  herself  and  child- 
ren, calls  for  an  election.    Armstrong  v.  Aimstrong,  21  Gr,  3.")1. 

"Where  there  was  a  devise  of  an  undivided  half  to  the 
widow  for  life,  and  subject  thereto  a  devise  of  the  whole  in 
fee  to  the  son,  the  widow  was  put  to  her  election.  Card  v. 
Cooley,  6  O.K.  229. 

Where  theiv  is  a  blending  of  realty  and  personalty  for  tlie 
purpose  of  dividing  the  whole  fund  between  the  widow  and 
children,  the  widow  must  elect. 

Thus,  where  a  testator  directed  that  all  his  real  and  per- 
sonal property  should  be  sold,  and  divided  the  blended  fund, 
upon  certain  events  which  happened,  according  to  the  Sta- 
tute of  Distribution,  the  widow  was  put  to  her  election.  He 
Quimby,  5  O.R.  738 ;  McGregor  v.  McGrcjor,  20  Gr.  450. 


Dowreai 
cannot  altio  b« 
tenant  of 
freehold. 


Blending  of 
realty  and 
peraonaltr 


•Vii^"*.'3'a>i^>"«:.-   '    -ilv.'.. 


1I6« 
Ck>p.  XT. 


DOWER,    INSUFFICIENT    ESTATE. 

And  a  devise  „p„„  ,„,»,  ,„  „,.„  „„^,  f^_^__. 

.purchase  money  ,„  ,he  widow,  ,he  residue  to  be  inv  sted 
nci  the  .n™„,e  therefro.n  ,o  be  paid  to  her  for  life  ,  uts 
her  to  her  electi.,n.    .)/„nV,«  v.  McKmj.  22  O.K.  ,120 

Hut  where  the  realty  and  pe^nalty  are  blended,  not  for 
the  purpo.se  of  divi.sion.  but   for  the  p„rpo f  p,,"- ,;  1 

So  also   where  the  income  of  the  whole  real  and  personal 
Perty  .  «iven  to  the  testator's  sons,  they  to  ,na  nt         h 
-d,,w,  she  .  not  deprived  of  dower.    McOar.j  v.  TUo^^l 

Am,  where  the  testator  directed  the  annual  ineo.no  from 
popery   after   the  youngest  child   attained   twentv-one    it 

«-'..w  .n  that  event  to  receive  one-half  the  realty,  the  t  ter 
<l''v.se  to  the  widow  upon  the  contin-encv  of  ber\ 

"Htheci.idrenwasheMtobetoor:::;::™:';: 

'h'ct.     Trm-rvs  v.  Oustin,  20  Gr.  106. 

'■^Z  li^'id  "'  T'r  '""'  '"  ""'''■-'  "■-  benems....™... 
Wcction  """  "'•"  "'"■  ''°"'"-'  ""-  -  P"t  to  l-er'-*" 

Thus    where  there  was  a  devise  of  „   life  estate  to  the 

:;~  *~-.r;ri:  ■:■'£::  fr 

liinnd.    19   fi.      lo-       r  _  '■       "'I  I"  I     V.    //ffH], 

1-  (,r.  48.T:  /,„;,p  y.  £„pp,  ig  n,:  cm. 
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Where  there  is  b  diiubt  as  to  the  sufBciency  of  the  estate 
an  enquiry  will  be  directed.    Lapp  v.  Lapp,  16  Gr.  159. 

Upon  a  bequest  of  a  sum  of  money  to  the  widow  in  lieu 
of  dower,  with  a  direction  revolting  all  gifts  or  deeds  of  real 
estate  made  at  any  time  theretofore,  it  was  held  that  the 
widow  was  put  to  election  between  the  legacy  and  an  estate 
formerly  conveyed  to  her  by  deed.  Lee  v.  McKinhj,  18  Gr. 
527. 

Where  a  devise  was  made  to  a  widow  tluiaiiie  viduilale  un- 
der such  circumstances  that  she  wa«  bound  to  elect  between 
dower  and  the  provision  in  the  will,  and  the  widow  elected  to 
take  under  the  will,  it  was  held  that  upon  her  second  marriago, 
she  could  not  claim  dower  in  her  first  husband's  land.  Cole- 
man V.  GlanviUe,  18  Gr.  42. 
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<'i(Ai'Ti:i;  xvr. 

"■no  J.AY  iiK  i)|.;vrsi.:i:.s  on  1.1:0 xrn-'^ 

*       1     .,  '      A*     V.     I,   S.    O,  tioDi. 

Anil  it  eeoms  that  4:)   I'H,    „    i    1    i 

iM^   f.^r     ,-*'."  ,,^'"'^"  ""^  •)"">"'  was  to  a  corporation  oxirt- 
I"?   tor   chantalil,.   iiurposoi    nntultl,  t  „  r         ,. 

1  IT.  &  War.  •..-;.  '  ■'''  '"'""'''■  *"■  ^-^  ''■'■'*"*- 

l'i"<l.s  wa,  oreafod  l,v  ^^    ^  "'  o"r,,oratio„s  to  hoH 

as  or.aeH,y  vano,,.,  statutes  antc.c..,l..„t  to  ,i  &  ;« 

V  1  litvto  ,     •  "'^  "•'™'  "'  """  ^t^t"te  , loos  not  Kivo 

^.■n<lit3  to  ilovises  to  ooriioriitions  *' 

Md   land    sud,  Z  '■"n">.-at.ons  with  power  to 

I'lnu,    sud.   as   companies  incorporatcl  under  tl,„  c 
IMiiies  Act,  IHCi  Clj  &  2U  \-:,.t  „    uL         \  ' """ 

''■'■«,■  V. /,o«»-)  D  1,'  At  T    -.-, .  ^    ,      '  :/      i-  '^  J.  J!)!l; 
C/,..,./,.-r  M„u„:,  Co,„i„„„  V.  IM„rah,  L  11  6  PC  ^r 

A  trade  niiion  registered  under  tiio  Trade  Union  A^ts 'iSri 
».ia  18,  (,,  cannot  take  and  by  devise      / ,  ,.     (  ,, 

I'ri'r,  (1801)  .'i  Ch.  l.-,f).  ^  ^"  "■  -'"""'■    '"'•'■'■''■  -■ 

■y  association  w 


valid,  provided  it  d. 
Hfcwnrt  V.  6-'/-, 


>ps  not  tend  to  1 


perpetuity. 
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Chap.  XVI.  I,.  It,  Tr.  -SM';  sn  fur  ns  tlicy  (Wii\o  iliut  ft  jrift  to  n  vnliiiitary 
snr-icty  ii'it  tlmritnlilo  is  voM,  IwrTiuso  tlio  soi'icty  hns  ii<. 
i-.,r]'"t;it('  oxistcrioo,  must  lio  ronniderod  ovorritlo*!.  See  cns( - 
<iti'cl  below. 

Thus  a  gift  (if  fi  Bum  (if  inonoy  to  a  voluntary  nsRociatinn 
not  (lifiritaMo,  wliMi  is  to  fjo  into  its  cofferc,  anil  bo  8]H'iit 
with  its  othor  fiindu,  is  valid,  f'ttrk'i  v.  ^fllllHt•^•K^  12  K(|.  ■'ii  1; 
Ii>  rr  M'in<insou\  Tn>yh,  19  Ti.  1{.  Ir.  531;  In  rr  Chi,-!,.. 
Chrh  V.  Chirh;  (lOOl)  2  Ch.  IIO;  Lon<//,ftm  v.  P,fn-MnH,t*: 
L.  T.  71  L 

In  snnii'  cnsos  such  pifts  have  biM'n  roiif^truf**!  to  ho  gift?*  Ii 
the  Imliviflual  nicmbi-rs  luniiMisiiig  tlio  nssociiitiou.  llut  huiIi  a 
construction  is  only  |iossil)lo  wht-ro  th*>  gift  to  tlio  nssociuti"!! 
is  cxiin^ssptl  to  bo  for  the  benefit  of  the  monibei"H,  or  where  tli< 
as.-^ociittiou  is  .«o  ib'sorlbod  as  to  imlicati*  tho  mombors  w!i'> 
coni|io!*o  it.  Thus  gifts  in  truft  for  tho  Sisters  rif  Merry  at 
iSanlry  for  tho  benefit  of  tho  Convent  of  Xterey  at  Biintry  l"  . 
to  the  Siijierioress  of  St.  Anno's  Cniivent  of  Mercy  in  trust  f-r 
the  copiin'inity  of  the  convent,  ami  to  tho  J[ar'*t  Sisters  of  l!i' 
('onvc't  )'f  '^'arrick-on-Shanuon  (/'),  have  hcon  helil  gifts  In 
the  iii'lividual  persons  who  satisfied  tho  description.  In  ir 
I>if'tni/^i  Ji-sfnfr^  0  L.  It,  Ir.  2'37  ;  see  Jlnirion  v.  Jionhum. 
O'Loary  on  Char.  cit.  11  L.  li.  Ir.  2H  (./)  ;  ]i,-n>hha>r  v. 
,/m//>//n/.  :»1  L.  K.  Ir.  Vi{h). 

(til  tlio  other  liand,  a  gift  to  be  applied  to  the  nso  of  Jin^l 
benefit  of  a  convent  or  to  a  trade  union  by  its  registeicl 
name  cannot  be  construed  as  a  gift  to  the  individual  membti' 
of  tlio  convent  or  trade  union.  Jforrotr  v.  JP('oiin//r,  II 
L.  II.  Ir.  -J.-iC;   fn  rr  Amos:   Cairicr  v.  Pn'cr,   (1801)  .'}  Cli, 

In  the  cafe  of  a  devise  of  land  to  a  voluntary  aB8ociatin:i, 
tliero  is  the  further  difficulty,  that  a  devise  cannot  bo  made  to  nii 
uncertain  body  of  persons. 

Thus  a  deviso  of  hind  to  tho  monks  named  Christian  BrotinT.^j. 
who  were  a  ininierous  body,  was  hold  void  on  tho  ground  that 
the  intention  was  to  vest  tho  land  in  them  as  a  body  oori-oiute. 
which  they  were  not.  llogan  v.  Jit/nic,  13  Ir.  C.  L.  li'il; 
see,  too,  Stewart  v.  Greedy  I.  K.  5  Eq.  470. 


Dcvife  of 

vnluiitiiry 
ii-isociiitiiiii, 


w^mi^^i 


-i^wm^^iWW: 


•ii- 
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•''•  Hy  llio  \n(„mlizatioi,  A.t,  1h:(i  /.■);.  vi„,    ,   , , 
p.T8or.al  |,r,.,,(.r(v  ,.f  ,,v,.r,.  ,,,„., ,.  „^       *"'•  '■  '  *l'  ""'I  "n.I    Ch.p.  xvi. 
-y  l™  t,.k,.„,     ,.„,.;,„,    i        "'■':'"■  "r'''  ■'   "'i'-l.  "IhI.,  0.  AH,,,.. 

.ubjoot.  '         °"  ''•*•  "  ■"'t"nil-l,..m  llriiUl, 

22%X1n    ""'""' '"'""  -"   '"■   '-'■  V.    .V , 

Jt  lins  l)oon  dicidoci  tlmf  ti,.,    i  .  ■ 

^n-::^*:r:,r^^^^^^^^^       ■- - 

-■*  J 1.  1  ;  ,S/,«,y,  T.  S/.  S,n,n  „,;  7  CI,.  ;)  |:( 

An  alien  could  nlwavs   („!,..   d, 
™   trust   for  .ale      /C;  //"  "'   '''"""'"'■^  "^  '""''  ■'-■-1 

■^■'"/v.  V.  y/„/,/™,   1   K,,    ;    \'''. ;  I""  '°"'  ^™«  -f  forfeited. 

^o«-,  by  tho  Forffituro  Act,  ],S70  n'l'c'  vj  -i- 
f".«uro   and   escheat    f„,.    tr  a  o,      n  ',^""-  "■  ^'■■^'' 

"Wished;    and  bv  sect   1,    alH?  f'   "'"^   "''"^"   »™ 

«-»  of  his  eonvi,.,ion,  o  ,h„  1  .,!  ""^  "™  '"  •''" 
-;3  in  an  ad„.inis,.ato;  ^^,  :  W^ ^^^  7!">'"'- 
■Mcnc,  (190;i)  1  Ch.  00 ;  2  Ch   -'7')  ''"''  "■ 

0    S9)"r  ?"  "^r'"."  ^^'^  ^''f™''^^*-  1«™  (-'2  *  l^i  Vict 
.aSi!'  ™"''-'^-  --<i--  of  -y  civil   p.ooeelit„ 

"■  "'^  ""'•  ''  °'  "■«  ^^"'«  Act,  a  legacv  given  to  an  attestin 
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(lift  Kv  will 

lo.nilicil. 


Oi«».  XVI.      \lillii-s,  .,!•    I.,    till'    llll^l»Lll.|    .ir    wif.'    nf    1111    lldi-tillg  witlli'lls    is 
v.. ill. 

Til"  witic  II  il.ii's  lint  iii.il.i'  llii  ^'ifl  mill  for  nil  |iiir]i<mi'><. 
Th.ri'fnr.',  if  tluTo  is  ii  (;ift  |.p  A  or  Iwr  iliil.lrm,  mul  \ 
iilli'sts  (ho  will,  till'  .liiMr.'U  ciiiiiiot  (nkr,  .I/.//1/  v.  S/mir, 
(l!Hi|)  1  rii.  .Ol;!. 

Till'  »iili.«oi|ui'iil  m:iriiii^-.'  of  nil  iitli'.'<liii)5  wiliu'**  to  a  ili'visi-" 
il.ios  not  nvoiil  till.  il.\i»c      /V/w/"   v.  Il,'>lin,l..  1;  (J.  IS.  1).  •■Ul. 

A  I'l'i'siin  nttor-tiii;,'  tlio  iii;'tintiiri'  of  two  ninrksmoii,  witiioswis 
to  11   will,  is  liim-'lf  all   iltti'^tillR  witlli'ss.       I(V';««  V.  I'mr/tni'/, 

II  I  la.  i-.r. 

Hut   11  f;ifl    liy  "ill  to  till'  iitlistiiig  witnoM  of  ti  lo.liiil  i, 

gor.l.       (;,iri'!/    V.    f/.o-ll.  7,   :l    1>1'.    -.'II,-*;     /,',     .l/,(,v«,;    .lAor.i,  V, 

.V,/,.„.,,  .-,:  I..  T.  :!!•:!. 

'Wlii-ri',  liowi'Vi'V,  n  colli iii^'iit  fiil't  liy  will  is  maili'  iilwoluir 

liy  11  I'oilic-il  wliicli  tlio  loLTiiU'i'  all'.-      iiial  tln'  lofjati'i'  coulil  only 

linvo  tuki'ii  iiniW  tin'  coili.  il,  tin-  ■•ill  i«  voi'l.     (ludhi  v.  /.'";/"'-. 

L.  Ii. -iK'i.  Jsl. 

All'l  fl  ^ift  to  an  atli'slin;^  witness  is  void,  tlion<rli  tliriv  may 

lio  11  nillicient  nniiil'ir  of  witni'ssos  witlimit  liim.     Iliiuiltiil,!  w 

n.iMU,  1 1  W.  1!.  .'^i:  :   SOI.  s  II.  I..  ■.'■.>.-, ;   r,oi/.v  v.  Cmnl.  -n 

W.  I!.  T.-^l.     Sr..,  liowi'MT,   III   '."«/.<   Sliiiniiiiii,  1  r.  &  I).  Iir.l  ; 

/,/  /,f.»,\  SuilHi.  1."i  I".  1 1.  ■,',  llll'l  inilr,  ]'.  :i(l. 
r..«!.rt.)  Avium  II  soliiitor-triistoi'  ntto.sts  r.  will,  n  c  lauso  onirowcrinp 

ll)'«'ti.f°'"''''    l""i  ♦"  I'lmri;!'  I'lollt  costs  is  nvoiil..!  liy  this  section.     /;.  ,. 

Diirh.r  :   Hm-'ji-^  V.  T7««;...)/c'.c,  ^ll  CIi.  V.  <:i:."i ;  sco  :Jt  Cli.  IL 

77;    Ii,  rr  I'lji,/,  I/,   U)  Ch.  I).  1. 
Roinii.li.nti.in       A  f;ift  I"  n  witness  .all.  slinjr  tlip  will  is  good,  if  tlio  will  is 
°'"'"'  nft.rwanls  ivpiil.lislic.l  l.y  n  codicil  rofcrring  to  it,  anil  i.s  n..| 

nvoi.l.d  l.y  tlio  tact  that  the  lcf;at..o  attests  a   .secon.l  eo.li.il. 

Aiii/ii-'i'ii  V.  Jm/n-.^nii,  l:i  K.|.  o'^l;   In  re  'I'mllii-;   Trotlir  v. 

Tn.llir,  (l.-^lllll  I  I'll.  7iil. 
A  witness  to  the  will,  un.h  v  wliicli  a  henellt  i.s  given  him,  who 

nttcsts  a  codicil,  whiih  .  ..ntlrnis  the  will,  cannot  tako  nndcr  lln 

will.      Iti   .Vilnm;   Mnnii.:  v.  Mmrili,  't~  Ii.  T.  oil!). 
GUttiiMitac™      A  gift  to  an  nttestiug  witness  as  tnistce  is  not  void.     '';.■• 

Wliotli.i  "Wli'.':-'  ;'  1'  ^uiv  is  given  tti  a  iu'i>on  uiiiili  in  Icrms  is  fur  W.-- 


w^tM^mmum^n^wmms^.' 
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till*  t\  in  ir  the  will  diMc  nMi>«i  fi>»*  *i 

'"'"'»"-'■  i.« „  o,,,,,,,l:i;,,''r '''■'•'; ■'"'"■-•'" 

'>•«">■«  V.  r„„,/„„,  (,90,,  i"  """    '"•'"■   I""'"'-.  (/,). 

^-■-!:i::,:::;:;::v"/7---ti,,  „,,,,.,,,. .„ 

ix'^'s  n,«.v  i„„i.st  „n„n ;.... •'  ""'"•■  "•"'  ">" 


^'•■■•'^  ?>"».«"■  V.  /,„„,..,  25 ;  •  c  4.,- ";:'"  ''■  '^"''- '  ^■ 
-  >r:  h,:i:;r""- "' "™' '-  "-^  --  -^ » -on,.. 

"-  part       t  of       ;',":;:  '"^  "'"""''  "'■  '"«  >•'--"  <l-t  „„.v 

•""'i"n  "f  a  n  iv.        ■  ''  "  '•"'■"'  "'■■"  "f  "'""".v  to  .he 

Us  burial.  """"™'"'  "•  '""'-'f  ""™..n„.,„,  „,,h 

1,.^'""'""""  "—  'I"™  »  '-"»-  that  he  sh„n  .,„Hn.        ■ 

0,„    .,    ,.,  ,  'T"^  ?;■'•'""''•""••"-".  '-"-pair 

„...  ■  .  ■;■  valui  and  is  sai.l  ,o  create  a  bin,,- 

'   '-'-  '.'a    Mm.  X,S."255  """''"'"■""""*""■   '''"■■"' 

"•  .\iK,ther  anomalous  kind  of  pift  j,  „  „:..  f      ,,     ^ 

"t  animals  belonmnc  to  the  w  ♦         ,  ""  """  ''™<'flt  7,Gift.,„, 

»  .'ift  for  the  Zinte lei        f  1    '      '  "^  ''^™  ''""*''  th«t»r'°' 
"It,  maintenance  of  the  testator's  ,ln„.  „    i  u  "nin..!.. 

■•'  ii  valid  Rift.    /„  re  Dm,,  ■  r„  r,  '^^  ""''  •"■"<"' 

a  .m3,  following  .V,V„rd  v.  /..„„„,,,,,  jg  si„,    105    ,   1 

It  IS,  however,  difficult  to  see  how  such  a  <,ift  ' 

ported  on  any  legal  ground      Such  .      f.     ^  "  ^'  "''" 

•l--'  is  no  one  who  ean  enforce   t        T      "  ""'  ^""""""^^ 
"".^forced  i.  invalid  '  "^  "  "''"^  "■'"""  <'''"•'<" 
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WHO  MAY  BE  DEVISEES  OB  LEGATEES. 


Cbap.  ZTI. 
AlUni. 


FelODi. 


Foreisn  SUte. 


WttDdHM. 


Codicil 

oondrmlnff 

wUI. 


Interpretation 
where  devisee 
le  witness. 


CANADIAN  NOTES. 

Aliens  are  capable  ot  taking  by  will  any  real  or  personal 
property.  Anle,  p.  25. 
Felons  are  al«o  capable  of  taking.  Ihid. 
A  devisee  under  the  will  of  a  testator  whose  death  was 
caused  by  the  criminal  act  of  the  devisee,  cannot  take  th.- 
devise;  and  there  is  no  distinction  between  the  cases  of  mur- 
der and  manslaughter.    Liindy  v.  Lundy,  24  S.C.R.  650. 

A  bequest  to  a  foreign  state,  in  this  case  the  State  of  Ver- 
mont, is  valid,  and  a  direction  for  accumulation  does  not 
render  it  void,  it  being  for  the  Courts  of  the  foreign  state 
to  determine  the  validity  of  the  direction  in  that  respect. 
ParkhursI  v.  Roy,  7  A.R.  614. 

Though  a  gift  to  witness  is  void,  it  may  be  shewn  that, 
after  the  legatee  subscribed  his  name,  the  will  was  newly 
attested  before  two  other  witnesses,  and  the  gift  to  the  sup.r. 
numerary  witness  is  then  good  though  his  subscription  hns 
not  been  erased.    Re  Sturgia,  17  O.K.  342. 

A  devise  of  rents  is  a  devise  of  land  and  if  made  to  a  wit- 
ness, while  25  Geo.  II.,  c.  6,  was  in  force,  was  void.  Hopkins 
v.  Hopkins,  3  O.K.  223. 

A  legacy  to  a  witness  may  be  validated  by  a  codicil  reviv- 
ing the  will  witnessed  by  independent  witnesses.  Purcdl  v. 
Bergin,  20  A.R.  535. 

Where  the  will  is  sufficiently  attested  by  two  witnesses,  and 
a  third,  who  is  a  devisee,  also  subscribes  as  a  witness,  the 
gift  to  him  is,  nevertheless,  void.  Little  v.  Aikman,  28  U.C.R. 
337.  But  see  ante,  p.  36c,  as  to  New  Brunswick  and  Nnva 
Scotia. 

In  interpreting  a  will  where  there  is  a  devise  to  a  witiifss, 
the  will  should  first  be  construed  without  considering  that 
the  devise  is  to  a  witness;  and  then  the  section  makinp  the 
devise  void  should  be  applied.    Re  Mayhee,  8  O.L.R.  601. 

Where  the  husband  of  one  of  several  residuary  lesatees 
was  a  witness  to  the  will,  and  the  legacy  failed  in  conseqiunce, 
the  will  was  read  as  if  the  gift  to  the  witness  did  not  appear 
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in  the  will  and  the  residue  wa<,  distributed  amonp,t  the  other  C'a.p.  xn. 
residuary  legatees.    FareueU  v.  Farewell,  22  0  R   573  —^ 

Where  there  is  a  devise  to  a  witness,  with  a  devise  over  if 
th  witness  should  die  without  children,  the  devUe  to  the 
8  OrR.  6oT  ™"^  "'  ^""'^  °'"  ^  accelerated.    Re  Mayiee, 

A  legacy  for  the  promotion  of  free  thought  and  free  speech  "■«.■ 
OR   99  '''"""'"'''^  ""-^  ^'-J-     *"-«  V.  /f,„«l  26 ''°"^- 

<?««r.,  whether  a  legacy  to  an  Agricultural  Society  in- 
corporated  under  an  Act  for  the  promotion  of  agricuUure, 
to  be  given  in  pn^es  to  all  competitors  except  freemasons 
Orangemen  or  oddfellows,  is  valid  a.  to  the  exception.  Kinsey 
V.  Emsey,  26  O.R.  99.  " 
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CHAPTER  XVII. 


EVIDENCE. 


I —How  Fab  Admissible  to  Construe  Will. 


, 


Ohap-XTU. 

Sir  J. 
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treatise. 
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will  may  oe 
loolced  at. 
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Sib  James  Wiobam's  Treatise  on  "The  Rules  of  Law  respect- 
ing the  admission  of  extrinsic  evidence  in  aid  of  the  inter- 
pretation of  wills"  has  settled  the  principles  with  reference 
to  the  admissibility  of  evidence  for  the  purpose  of  constru- 
ing wills.  The  difficulties,  which  now  arise,  relate  chiefly  to 
the  applieation  of  .the  principles  there  laid  down. 

The  probate  is  conclusive  as  to  what  the  will  is.  The  orig- 
inal will  cannot  be  looked  at  for  the  purpose  of  altering  or 
correcting  the  probate.  The  probate  can  only  be  corrected  on 
application  to  the  Probate  Division.  Oann  v.  Gregory,  3 
D.  M.  &  O.  777;  Walker  v.  Tipping,  3  Ha.  802,  n.;  In  re 
CUtf's  Trusts,  (1892)  2  Oh.  229. 

But  the  Court  has  in  some  eases  looked  at  the  original  will 
to  ascertain  the  punctuation,  the  introduction  of  capital  let- 
ters parentheses,  and  other  marks  indicating  where  a  sen- 
tence begins  or  ends,  and  the  effect  of  a  blank  in  the  probata. 
Chad  v.  Elsworth,  2  D.  M.  &  G.  679,  683;  Manning  v.  Pur- 
ccll.  24  L.  J.  Ch.  522;  7  D.  JI.  &  G.  55;  Compton  v.  Bhx- 
ham,  2  Coll.  201;  MUsome  v.  Long.  3  Jur.  N.  S.  1073;  In  re 
Harrison;  Turner  v.  Hellard,  30  Ch.  D.  390. 

In  a  Court  of  construction  evidence  is  not  admissible  to 
shew  that  words  have  been  omitted  or  left  in  the  will  by  mis- 
take. Earl  of  Newhurgh  v.  Countess  of  Newiurgh,  5  JIad. 
364 ;  1  M.  &  So.  352 ;  Langston  v.  Langston,  2  CI.  &  F.  194, 
240;  7"  re  Bywater;  Sywater  v.  Clarke,  18  Ch.  D.  17. 

■When  several  testamentary  instruments  have  been  admitted 
to  probate,  the  question  sometimes  arises,  whether  one  of  tlitin 
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i«  not  a  more  duplicto  of  or  inf,.„ao.l  to  l.o  i„  sul.s.itutio..  for    CUp,  XVTI. 

onothor  of  thorn.  — -- 

Upon  this  quostiou  jirobaUy  ovi.lonro  of  tlio  tostafor's  i„fo„. 
ion  Buoh  as  clocl.rations  l,y  lim  and  tho  liko,  would  not  now 
bo  admitted,  notwithstanding  Coot,'  v.  /;„y,/,  2  B  C  C    VM 
and //„W,„.rf  V.  A/r„Hn;  3  CI,.  D.  738  ,  see  IHU,.  v.  O' W,; 

Evidence  Irn.,,  however,  heon  admitted  as  to  tho  persons  with 
whom  the  d,ff,.rent  instruments  were  deposited  and  (he  testator's 
de.ihnfrs  witli  tliem.      ir/,,v/r  v.  117,,,/.;  17  Eq  .",0 

The  will  may  oontain  blanks.     N„  ovidenee  is 'admis.sihlo  to  Blank, 
milhomup.      m„„v.Zi//Mo»,2Vh.Ca.ni.  Ji,„,,;,,.     ,,.  ' 

L'  Atk  ■j.fi);  //„„^  V.  jf..rf,  3  ]!.  c.  c.  311 ;  7-;,;„;. ';: 

Uir/i»,;/mi,,  J  Dr.  10. 

It   is   sometimes   sai.l,   th„t    evidence   is   not   „d„n..sihlo   to  Pa.™t 
ONplam  a  patent  ambiguity.      Son.o  remarks  are  n.ade   upon  """"'"'"^•• 

Ins  dodr,ne  by  I'lumer,  M.l!.,  iu  a/j.o,,  v.  (W„.,  Jae.  L, 
■IM  t(.4.  (crtamly  it  is  not  correct  in  its  application  to  wills 
.f  It  moans,  that,  wherever  on  tho  face  of  the  will  there  is 
sometnng  which  requires  e.plana<i„n,  it  must  be  left 
unexplained. 

The  rule  appears  to  be,  that  if  the  tctator  employs  a  word  or 
BJ-nibol,  which  ha,  no  meaning  to  anyone  but  himself,  and  is 
employed  by  him  r,,  ;,or,  though  he  may  have  preserved 
eMdenee  of  his  meaning  by  written  declarations  or  by  tellin^ 
some  other  person  what  ho  meant,  that  evidence  is  ncrt 
admi.ssible. 

On  the  other  hand,  if  the  testator  in  his  will  uses  a  word  or 
symbol,  which  he  is  in  the  habit  of  using  in  his  conversation 
or  business,  and  its  meaning  is  known  to  those  who  come 
mto  contact  with  him,  their  evi.lenee  as  to  what  is  meant  is 
admissible. 

Thus,  if  the  testator  uses  sueh  a  word  as  "mod,"  which  has 
no  meaning,  or  designates  devisees  by  letters  arbitrarily  chosen 
ondenee  is  not  admissible  to  explain  what  he  meant.  GoMt  y 
/ "W-cy,  ■>  U.  &  M.  0-24  ■  a,„;ton  v.  Lo.l  K„,ja,i,  13  M,  &  W 
-:% ;  see  &„/!imn  v.  SiiWro,,,  I.  R.  4  Eq.  4-57 

Guesses  by  a  third  person  a,  to  what  the  testator  may  or 
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Chip.  XVII.    nui>t  liavo  mount,  such  as  were  tomlercfl  in  flobltt  v.  Jlircliei/, 
lire   not    niliiilssiWc.      Tlicy  nro    not    oviilcnco  at   all.      The 
l9\il  (Vmrt    ildos    not    rorognisi'    an    expert    in    fjnessing    riJiUcs. 

AV'hiit  niiiy  liavo  heen  nic-ant  is  a  matter  for  arfjiiment,  not  tor 
evitlonee. 

On  tlie  other  liaml,  cviilcnco  is  nilmissiUo  to  exjilnin  lettera 

usoil  hy  a  ti'stator  to  denote  the  amount  o'  legacies,  the  letters 

;S    ,  behie  iivivato  marlis  to  ilenoto  iiricos  used  in  liis  business,  anil 

['Bit  j)      '■  i  ^    ' 

'M\\\l  ,  '  *>  therefore  (it  is  assumed,  tliougli  it  does  not  appear  in  the  report), 

iftp  linown  to  those  eniph)yed  in  tlie  husiness  («),  and  to  explain 

I  I S  ii  wliom  the  testator  liahitually  i  aUed  ilr.  (}.,  to  wliom  a  legacy 

■'  was  left  hy  that  title  (/,).      /wV/  v.   r/„n;mi;  ■,>:!  B.   190  (r,) ; 

Aljliiil  V.  J/ii^tir,  o  Yes.  1  IS;  considered  in  C/iii/ioii  v.  Nvgeiil, 
■  i:)M.  &W.  ■-'iKll'-i. 

1(1      If  a  testator  uses  a  word  denoting  a  weight  or  measure  to 


hj 


Tcchiiiral 

crdiiiiiry 
wonl. 


Ordinary 


which  a  nu'iining  is  given  tlirougliout  thi'  United  Kingilom  liy 
the  Weights  and  Measures  Acts,  l.'-TS  to  1S1)7,  evidence  is  ncit 
admissihle  to  show  tliat  he  used  tlie  word  in  a  sense  pciuliar  to 
a  particular  locality.  O'lkniih  II  v.  O'Dimmil,  1  L.  K.  Ir.  -'S4  ; 
1.3  ih.  o-JO. 

It  tlic  testator  uses  a  wonl  wliiih  lias  a  meaning  in  ordinary 
language,  hut  has  also  a  technical  or  special  meaning  among 
jiersons  following  the  same  huslness  or  profession  as  "'o  testator, 
or  in  a  particular  district  with  which  the  testator  was  eonnecteJ, 
or  among  persons  helor','ing  to  the  religious  sect  to  which 
the  testator  belonged,  evidence  of  the  technical  or  spcclul 
meaning  is  admissible,  and  it  is  for  the  Court  to  determine 
whether  the  testator  has  used  the  word  with  that  meaning. 
Clnijlou  V.  amjxoii,  ■'>  A.  &  E.  :!l)2  (levels  in  a  mining  h'asci; 
Siull/i  V.  1/7/...,,,,  :i  B.  &  Ad.  7-'S  ( 1,000  r.abbits  meaning  l,-.'(iiii; 
Slwir  V.  )l',Ae„,  U  CI.  &  i'\  •",-'■",  ("godly  persons"  used  hy  a 
dissenter). 

So  it  may  bo  shown  that  a  parish  is  by  the  inhabitants 
supposed  to  iucluilo  certain  lands  which  are  not  iu  fact  within 
the  parish.     Aii.-lir  v.  Xelu»,  1  II.  &  N.  J->5. 

But,  when  a  word  is  not  a  word  of  art,  but  is  simply  a  wonl 


la-JKuiiKcuscd     f  (.,.,.,.yd;iv  Kuclish  intelligible  to  everyone,  evidence  Is  net, 

uiiprimimati-     ^^   ^  '    V      J  D  o  .- 

colly.  it   would   seem,   admissible    to    show   that  a   testator   ot  tnc 
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F«ont   day  huhhuMv  „.v,l    or  tl,.,(    H        , 

"3,  (o  whicO,  it  i,  „,„  ^  ^^      ^  '" ''-    ^"o'l-l.  l..n,-„„,.,, 

mm.l  of  the  Court  m;vv      ■     !  \  ''""'"•  1""^  '«  <1'" 

argument   „„,,    "f,,;:;;^;;^:"  "  '"  ",'f"™»'l  "f  tie  law  I,,, 
informed  by  nr.'unirnt  n,„l     '''??•  ■'"  ''  ""'■^'  '''-''I"'''''  <"   '" 

as  to  the  mLu,;;'„  ,';;""■"' '"""  ""•  '^^^'  """'"■■•^ 

tion  should  bo  Ww.v  of   ,  r''"-'''""^  '""  "'"i-f-uu. 

In  the  CWt  of  Appeal  , he  l^d!  iT /'"'^  *:'"''    ''^'""■• 
^^'-f  ,,,,  .nupart  from  evl^r;     :i'';;''-r^- 

sharea  whieh   had  been  XtL  "'""'  "'""''^^  "^  ■'<>" 

-ant  when  he  n.ed  th^  t!.,  .'^rr'  f  /^  "'^  «"-, 

r^ljn.  an  old   and  a  new  .hare:  ^..^riS--- 

waning  ph,ce,l  upon  the         ^.t    ;  ™"";T  *''°  ^^'"-     T''" 
process   cannot    be   altered    bv       f  ''"    *  °*  ""^ 

-™mstancoswheu  the  w!l,  t.t::';::j  *%!^  ™'™"'"'' 
not-jirst   ascertain    fl,„  ■-' 'icLa.     -the  procedure  is 

«bat  knowied; :;  reh^T;::: ": '  ■"'"""■™"^  "-'^  -"• 

fat  construe  "the  lu  1     m       •""""   ?'    "'^  -"''    •"" 

circumstances  cannot    L  looked  7?;;  ''""''  ^^^^^-^ 
aat    meaning,    or   to    JTf       ,°  *''""'  "*  'J°"''t  upon 
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Clltp.  XTII. 


M' 


Whrtl.er 
evidence  of 
the  amount 
the  testator' 
property  is 
udmieaible. 


Thiit  ciise,  as  roportcl  In  tlio  llouso  of   Um\s,  leaves  tlio 
'  roadiT  in  poriiloxity  as  to  what  tliero  culil  l)e  to  arguo.     It 
may  tlicTeforo  be  as  wuU  shortly  to  «tatc  the  facta. 

The  testator,  who  was  a  ll.)raan  t.'atholic  iirifst,  when  lie  sat 
dowu  to  nialii'  liis  will,  w.is  tlio  owner  of  some  real  estati',  ]iUvte, 
and  eliiiia,  and  of  two  mortgage  deWs  amounting  to  !:i,lH7A, 
,md  of  n.ilhing  else  eseept  the  a.rrnin-  ialere.t  on  the  raortgag.^ 
debts.  ]5y  his  will  lie  raiid.!  spaeifio  gifts  of  the  real  estate, 
plate  and  ehiua.  He  then  gave  ii  large  number  of  legacies, 
amounting  to  about  10,tlOII/.  Tlieso  were  followed  by  a  gift 
of  tlie  residue  of  tlie  mortgage  debts  after  imynient  of  his 
debts  to  a  charity.  The  .luestion  was  whether  the  residue  of 
the  mortgage  debts  meant  wliat  might  remain  of  tlio  mortgage 
debts  after '"paying  tliereout  first  the  legacies,  , and  secondly  tlie 
debts,  or  wlicthcr  it  meant  what  remained  alter  paying  dehts 
only.  Upon  the  latter  construction,  it  the  testator  had  died 
the  next  day  all  tho  legacies  would  have  failed,  as  tliere  was 
nothing  out  of  which  to  pay  them.  As  a  matter  of  fact,  tlie 
testator  had,  between  thu  date  of  his  will  and  his  death,  boconie 
entitled  to  otlier  property  which  was  not  sufficient  to  pay  the 
legacies  in  full.  Approaching  tho  will  with  knowledge  of 
these  facts,  the  conclusion  was  almost  irresistible  that  tlie 
legacies  were  meant  to  be  paid  out  of  tho  mortgage  debts,  and 
that  residue  must  mean  residue  of  tho  mortgage  debts  aftir 
paying  the  legacies  as  well  as  tho  debts.  It  was  lield,  how- 
ever, that  the  evidence  was  inadmissible.  Tho  i>niiiu  fiirlr 
meaiiing  of  the  word  "  reside.e  "  as  used  in  the  will  was  residue' 
deducting  debts,  and  that  meaning  could  not  be  altered  by 
reference  to  evidence. 

Tlie  question  has  sometimes  been  raised  whether  the  quantity 
of  of  a  testator's  property  is  ailmissible  in  evidence  for  the  purpose 
of  construing  the  will. 

Suppose  a  testator  makes  gifii,  of  three  sums  of  "oUO/. 
stock  in  Long  Annuities,"  and  dies  immediately  after 
executing  his  will,  the  question  is,  Does  he  mean  in  eatli 
ease  Long  Annuities  producing  oOO/.  a  year,  or  three  capital 
sums  of  000/.  each  ?  Is  evidence  admissible  that  tho  testator 
had  only  liOA  a  year  Long  Annuities,  which  would  be  very 
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oogent  to  ,how  that  capital  sum,  onlvcauhav    ,        •  '' 

Tho  answer  given  by  7/,w,„  ,.     "'^  ™". ''"^  "''"•»  mfon,I,.,ll'  Ch.p.  xvii 

«  not  admissible,     Tl„.  Z^''       7"  '^  """  --''  "vidcnco     "'^^ 
whatever  bein^  i„ow„  of  the  sTaTo  of"/,        ""'""'•  """''"^ 
h-  boon  so  .o,.t..uod  tho    0  1  1      "'"  '■™P"'>--     ^^Lou  i. 
o-ternal  fact,.     l'o,„„,,,,„      """"""'  »nnot  l.  ,.1,,,..,1  1,^. 

-a«  admissible,   m  st    b„    !    ''f '''"■"'"'  """  -eh  ovi.l  „™ 

""^Jed   to   oxoreiso  a     otr  of       "■-""'    ''^    "'"■'*    '-™ 

Siuoe  under  .sect,  'ii  ot  Zwut'l?  ^"''^  '  ^'''-  •^"•'■ 
<lo>th,  unless  there  is  a  contra  7     ,     i' "''"  T'^^'^-^  f™' the  Em.,  „, .  .,, 
'i»nal  reason  ^hy  in  the  ^1      ^       ™'""'  "''^  »  »"  "JJi-  ■"  ^^"^  a;,-/ 

"'  ">»  value  of  U:^Z^Tn      Tf  ""'■''''™'  -•^'•»- 
admissible.  '^    '      "*   °'  "'°  •'"*'•'  "f  the  will  i,  ^ot 

'« ^^  ".o  Lti;' 2  :Vnt:i"^  rr  -^^'^  '^^  ^'""'^^'"« 

»«'•»  1-   dispositions    Z     lil       °?"  ""'  «-'  '-  tas 
J^ty  at  the  time.     ^J^T:;:,:   l^'s   '"''"   '"    "'^ 

l'*Mi1t -f,; rr  ^'-  -  -  •  ■■-  - » 

•'^rtain  who  the  obieets  of  t  '"""'"S^  *'"*«•     ^t  has  to  r,'"™» 

intention  und 
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Chip.  XVII. 

mirrDuudiiii; 

circum- 

Htnmcit. 


be  udmitMiblc. 


Gifla  to 
BocicticH. 


Pcrfion  who 

conii»letely 

satistit'^ 

dt'Huriptiou 

tiiko!). 


KVIUKNLK. 

in  miii.l  l«l«,'c.n  .vi.Irnor  „£  tlio  U->UU,v\  lutontkni-f... 
insliUK.-.  ,l,.c!arullni,,>  l,y  lum  us  to  wlmt  \w  meuut-aii.l 
,.vi.l.'ino  of  8un-uun,liiig  .■iruum-tnnocs  from  wliicU  bis  iutou- 
tiou  nwy  lio  infuiT.'.!.  Tli.'  tom.or  uvidcnco  is  h.-ii-Jly  over,  tlir 
latt.r  is  in  most  ca^.s,  ii.lniissil.lr.  .Vil/rr  v.  Tivrm,  1  llo. 
&  So.  ;«-'  ■   Dm  d.  y/,<.  <«■/.■<  V.  7//v,»/,«,  •-)  II.  .'i  W.  -Ml 

For  thr  iiuriioso  of  iistcrtniniiig  tlie  iiorsons  iulenilca  to  !.,• 
b<.uofitc(l,  evident'  is  udmissiblu  of  tlio  stiito  of  tlio  to8tator-> 
fiimilv  mid  of  Ills  ri'lulions  witli  Ibo  various  iiersous  who  ebiio. 
to  l,i."l«.m ntcd  by  til.-  will,  un.l  aU>  ovidcn«.  of  tbu  names  by 
wbidl  bi-  babitiially  callod  c.ltaiii  jiorsuns,  wbolber  lirop.  r 
names  or  names  indieating  relatHiusbii.  inaci'urately  ai.i.linl  - 
for  instance,  (bat  he  ealb-d  a  wife's  nei.hew  bis  uei.bow.  Dr.^l' 
V.  Vnih',  8  II.  L.  lU ;  L,r  v.  Pmn,  1  Ifa.  -'ol  ;  Oniiil  v.  (/-v -/, 
L.  11.  ■)  (!.  1'.  ■i'^'i'.  '■■-'" !  f /""■'<■'■  ^-  ('>"ii''i'''t  L.  11-  7  H.  L.  yi;i. 

Ill  order  to  sbow  tlie  name  wbieli  tlie  testator  ai>i>liod  1 : 
rartioular  person,  or  bis  knowledge  of  a  i-artbular  family,  •.!'! 
wills  are  .idmissible.     lt,',/mM^  v.    W/nhn,  l(i  L.  J.  Cb.  J:; I: 
alHrraed  on  anneal,  see   1   K.  &  J.  •»-' ;   i.V  F<lll,»m'»   Tr 
]  K.  &  J.  •"):)-';  AV   ir-,.W/-;    U'/.Ur  v.  &•»/,.<,  W  L.  T,  Tul 
Ffoo,/  V.  i''fow^  (liHl-')  1  Ir.  '>■■'>!<■ 

If  tbo  G^'ject  is  an  institution  or  socieiy,  evidence  is  ad.iiis- 
fible  to  slinw  wbat  i.islitutions  or  societies  tlie  testator  knew  ;iiiJ 
EulKerlbed  to  and  what  bo  called  tbem  in  bis  books.      I/V/- 

a,/,,:,;',  1  y.  &  (.'.»'.  >>ii ;  J"  >■'■  ■""■""''■•'  ^'■"'''  2»  w.  u. 

004;  Li  n'  KilnrC^  TniM,  7  Cb.  170;  /-(  ,r  Fmrii'i  H'7/, -'. 

w.  R.  ;i:t'i ;  /''■"'■»■■''  '^'""'' '""'  ii""!"'"'  ■>'"'  Liifiirayis  V.  -/;■ 

7/(!.V"Vr(/  for  T,„;„;,l.h«,  Hit  L.  T.  UOl. 

If,  among  tbe  persons  sbowii  to  bave  been  known  to  t:;. 
testator,  there  is  fiomeouo  wbo  comi>letely  satisfies  tlK'  'i- 
seriiition  given  in  the  will,  evidence  is  not  admissible  I'  slim' 
that  601110  other  jierson  is  meant.  IMrnrnr  v.  Hobv'h,  1  Vs 
Jun.  41-2;  3  B.  C.  C.  440  ;  Ihlum  v.  (W«»w,  12  Ves  -'e'; 
/«  l„im  Fnh  2  P.  &  D.  4(i. 

If,  tberofore,  tbero  is  a  gift  to  my  niece  Eliza,  aaJ  tli( 
testator  has  a  nieco  Eliza  and  also  an  illegitimate  nii'ce  Elia., 
evidence   of   surrounding    eireumstanee?  is   not   admissibl'  H 


'•JT%m^r,i^^lM;: 


USD  SPECIFICALLV  CESCHIBED. 
"How  tl,at  tho  illegitimato  nl,.,.  wu,  i„te„,IoJ      /, 

Nor  is  evidence  ad.nissibl,.   to   sl.nw   (l„.t    ,i 
»M08  tlie  desoriptiou  wa,  o„  I  ,.  ,         '"'"""  ''''° 

that  he  waa  n„f  ?        '^  '"""  "''"'  "'«  '^'^'"tor,  „r 

iiX:::^;i::;;::;--^':-^;- abator 

admissibl.,  in  ,.vi,I,,,,„  ■  """»  <i™'ibed,  are 

modoofacquirin.it  I  \    V""™"""  "'  ""•■  *-'»tor,  the 

V  the  U  .J  •::;::'„  ;r'  ;:7^»'7  what  i.  .cant 

If  an  estate  is  devised  by ,.  spciHc  title  as  ■•  ,nv  1!, '*      r 
estate,"  or  "my  estate  called  Ashfor.l  H  II  "       I        ,?     '"'•>' 
Ilall  estates,"  or  ■'„,v  Ii;j      .,*,''''    <"•  '  "ly  Quendon 
.nd  dealings  of    he     it t"  "  f    'r;"''^'"  ""  ''"•^'  "°»^-'. 

*t  the  festator  iir:":!  "rt::  -^^-f- 

;-tanee,  if  he  gives  his  esL!:,  t^ZJ"  P '"''^■'  ''' 
the  parish  of  Ashton,  or  his  lands  at  c'  T^  "'  """"  '" 
of  Woodville,     Doc  d    r/,/.;  ^  "        '  '"■  ''"  ''™''»" 

1  How,   (ij-    Dor  A     T>  "■rim/.H,   .J  Tuuut.   147; 

L.  R.  Ir.  S.lil.  '  '^"'S'  ^-  A7/,y,  la 

«Jn>i.ible  to  sho  v  than  ""''',  '"  "'"  "^'^'-'  ""''^^  is 

Won  a,  to  S    L  '"  '"'''''"  ""  ''^'''-'  '-'J«.  is  a 
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Evidonoe  ai 
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Fony  estate,** 
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LanH  added  to 
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KVIDENCE. 


out  of  "my 

houM  lO 

GroBvclior 
fiauttre," 
wnere  hoiue 
■uld  and 
Mnother 
buuxht  in 
that  wiuare. 


Chip. XTIl.        H  n  tistiilrix  uioB  n  goncrnl  pxiircsninn  8U''li  n»  " all  my  roal 
Oincnil  I'stato,"  hiiil  It  niiipoaia  mi  tlio  fiicc  (if  tlio  will  tliiit  she  la  refiTriii;: 

"i"™t°°io     '"  "I'f'^iBu  ITopcrty  wliicli  »tii'  tliou  iPisatKms,  ovidonco  ii  ailuii>- 
■peoifto  thing.  Biijie   to   show   what   tlie    rfot'Cfty   '»■       '"    ''''    Otimiinjlon ; 
Ohmwtihm  y.  FulMI,  (V.mi)  •>  L'li.  ;)0.j. 

Ill  tlio  I'asi'  lit  II  spGiiflc  gift  of  n  thing  wlioro  tlio  t.'stati.r 
ttftpr  tlio  Jato  of  his  will  sella  tluit  iiartiiiulur  thing  and  acquire 
another  thing  of  tlio  saiiio  di'scriiition,  the  qiiostiou  iiriM  i 
whether  evidciieo  is  rtdnii»»ible  to  raiso  a  ciiso  of  ademjition,  nr 
whether,  as  tlioro  is  iit  tlio  testator's  death  a  thing  to  whieli  tli> 
description  ajiiilii's,  that  passes. 

For  instiinee,  siiiiiioso  the  testator  to  devise  "'my  house  in 
Orosvonor  Square,"  and  afterwards  to  sell  his  house  and  luv 
another,  also  in  Grosvenor  Siiuare  i  docs  the  latter  imss  ?  Ac.oi.l- 
ing  to  sect.  ^'1  of  the  "Wills  Act  the  will  must  ho  constru.'l. 
with  refereiuc  to  the  real  and  iiersoniil  [irojierly  comprised  in  it, 
to  8i>eiik  and  take  effect  as  it  It  had  been  executed  iinmediudlj 
lefore  tlio  death,  unless  a  contrary  intention  appears  by  tin- 
will. 

Tossibly  the  true  view  is,  that,  if  the  testator  gives  a  parti,  iilar 
and  specilic  thing,  there  is  a  contrary  intention.  lie  must  be 
taken  to  bo  speaking  of  some  thing  which  ho  has  at  the  date  of 
the  will,  and  evidence  of  the  sale  and  purchase  of  anollici' 
similar  thing  would  be  admissible.  Goodhul  v.  Biirinlfy  1 
K.  &  J.  341 ;  7/1  i-r  Gibson  ;  Malluirx  v.  Foul.ih<i,ii,  2  Eq.  M. 
However,  Mnliiis,  V.-C,  had  "  not  a  doubt  about  it  "  thai  the 
second  thing  would  pass.  Cnstlc  v.  Fox,  11  Hq.  542,  0.01 ;  sec 
In  ir  J'ot'-'  and  Linnh,  'M  Ch.  ]>.  00,  and  p.  145,  /jimV. 

But  if  -..e  gift,  Ihiiugh  specific,  is  not  limited  to  a  definite 
thing  which  the  testator  possesses  at  the  date  of  the  will— fur 
instance,  it  it  is  of  the  interest  arising  from  money  invested  in  a 
particular  company,  which  could  carry  money  so  invested  after 
the  date  of  the  will,  sect.  24  applies,  and  if  there  is  no  Euet 
money  at  the  date  of  the  death  the  legacy  fails,  and  the  st.ite  ef 
things  at  the  date  of  the  will  is  not  materiol.  In  re  tilnhr 
S/aler  v.  S/alei;  (1907)  1  Ch.  665. 
Evidmccasto  Where  a  testator  purports  to  appoint,  evidenoe  is  admissibl 
S'tailtl,™"^  to  show  that  he  had  only  one  power  of  appointment,    h  > 


Specific  ^ift 
not  limitwl  to 
what  terttator 
has  at  the 
date  of  Mb 
•Kill. 
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•IS't;    //)    /r    J/„,//i,,r;     OlMp.  XTII. 


-Vi/iirr,-   ni-aij  v.  3lilnrr,  (IStt!)}    I   Cli, 

Spniivr  y.  ChII,i„Ii,  (|t)()|)  |  fi,   ,-,  '   '  

If  among  tho  person,  shown  to  havo  b,.<.„  known  to  tl.o'K    , 
testator,  tWo  aro  several  who  accurately  satisfy  ,|,„  ,,.,„"  *"'""'"""- 

.  elu,l,  g  ovulencu  of  tho  testator's  intention,  U  a,l,nissibl,.  to 
show  who  was  meant. 

Thus,  if  there  is  a  devise  to  "my  son  John,"  an,I  th,.re  „ro 
two  sons  e„ll«l  John,  one  of  whom  the  testator  sn,,,,o    d    o  b 

Uuers,  father  „„a  son  (/,),  or  to  ■•  William  l(,,„oM,  ,  v 
™.ng  man,"  and  there  are  two  (<■),  or  to  "  n.y  son  Kdw,.',.  Z 
W.,  wUh  remainder  to  n.y  grandson  Henry,"  where  IMward 
n  another  ..on  had  eneh  a  son  Henry  „/),  or  to  "  n,y  ne^.c.:  " 
or  to  'my  granddaughter,"  follow,.!  by  a  bl„nk,  and  ,1  .„  „  „ 
vera  nephews  or  granddaughters  (c),  evidence  of  iutcn.io," 
nnt^  to  show  who  is  n.eant.     U,-,  r/„,,„y,  o«,  .-,  C 

ML.  J.  Ch  m  (,.);  ,,y„„,„  ,,  ^,,.^„.,      J  j^   ^^  ; 

The  description  '•  Miss  Sanders  "  j,n,.,l  y;„.„.  „„„„,  .,„  ,.,,,,^, ' 
M.SS  Sanders  ,f  there  are  several  sisters.  J.uy  /'«/,,  (Ha  -H 
But  Wilham  Marshall,  tho  father,  and  William  J  if  B 
Marsha  ,  tho  son,  usually  called  by  tho  te.-tator  Willian. 
Marshall,  both  equally  answer  the  description  Wdliam  Mar.sh„]l 
iiniiitl  V.  Miinhiill,  >  K.  &  J.  7411. 

Surrounding  cireu„,stancos  may  bo  looked  at  to  see  whether 
«.  words  of  the  will  are  equaU,-  applicable  to  two  p„r»..  . 
For  mstanee  it  there  is  a  gift  to  "  my  grandson  Ilobert  William 
Uenderson  and  there  is  a  grandson  Robert  William  Hendcon 
-da  grandson  V.  ham  Robert  Henderson,  evidence  is  adn.is- 
^b  to  show  that  tho  testator  eon.monly  culled  the  latter  li„berl 
Warn,  so  as  to  raiso  a  case  of  equivocation.  //,.«/,.■.„„  v 
amk,:„„,  (1904)  1  ir,  353, 

Jrintitf  of"  T7  ^,^<l-"ibed   by   name  and   by   a  word  N-.,h„. 
-■^npUve  of  relationship,  such  as  nephew  or  niece,  or  some  W '"^ 


I 


•■:,:-:.•> 


...  ---r'    — -"   ""   uij^Niew    or   nieo 

""'"'•  ^■O'^*^.  *1^=1»  i^  often  used  in  a  loose  and 


iiaccnruto  ■"■i'l"f  • 
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Cktf.  XTli.  mnnnor.  Fn  iiul,  n  i n»o,  if  tlii>rn  is  a  gift  t.i  "  my  nephew  A," 
mill  thon'  in  -t  w\<]vw  A  nml  n  wifn's  nqiliow  A,  lliorn  is  im 
cn«o  of  cqiiiv.MMlinii.  Evi.liMiio  oven  of  nurrouniliiig  circiini- 
stonci'B  U  not  iiiliiiii.<ililo  Willi  .1  viuw  to  show  tlmt  tlio  wif.''< 
nepliew  is  iiiniiit.  /i,  ir  /■'/../),■  Iiiijfi,nii  v.  lini/iirr,  (IMIUi 
2  Ch.  H3. 

Giaul  V.  ^'/v//-^  a  r.  A  I).  H;  T„  l;,  ;,  c,  p,  :tm),  rj;,  j, 
eomptinips  siii.]>ci3o(I  to  bo  iin  initlioiily  tlmt  if  the  ti'stiit.ir 
Imliitimlly  cnllod  his  wife's  ripjihow  "  riiy  iu'|p1ii)W  Josojiji," 
thore  is  a  iwi'  of  ofiMivo.ution.  ]!iit  that  ciiso  can  !»■  «ii|.. 
portml  oil  other  grounds,  oiiil  so  fur  iis  it  is  nii  nutliority  for  uiiv 
sucli  proposition,  it  \*  \m\  l.iw.     It  lias  boon  conimonto.l  on  in 

WrII,  V.    ((-,//,,    18   K,|.  .-,(11  ;    ,S7„.,-,v,^/   V.  .Vull„l/„i;l,  (S   ( 'll, 

y.'lO;  III  ir  Piidir:   llrutliiiiii  v.  H'i/mii,  U  Cli,  }),  Wi,  ■>!,:,■ 
Ill  ir   Tiii//or:   Cluak  v.   Jliiiiiiimn/,  M  Ch.  I),  •i'l',.     In  l,„ 
Anlilini,  (IHII'J)  1'.  H:j,  niay  bo  siippoitivl  on  the  groiuiil  tlmt  Ih 
testator  thoro  in  fiict  suid,  When  I  uso  the  word  nephew,  I  ni.nu 
nophew,  whether  legitimate  or  illegitiiiiaif. 

The  evidence  is  not  cxeluded  boenuso  it  oppeura  from  1 
parts  of  the  will  that  there  iire  two  persons  oipwlly  answeriii); 
the  description.  Dw  d.  (lunl  v.  ^V. /./.»,  -J  M.  it  W.  l-ju.  xii" 
gift  there  was  to  George  Llord  the  boh  nt  (lord,  and  tluTf 
were  other  gifts  to  George  Onrd  the  son  of  George  Gonl,  an 
to  George  Gord  the  son  of  John  Gord.  The  hcadnoto  niisx 
the  point. 

It  has  boon  suggested  that  it  part  of  a  description  appli.s  u. 
no  one  and  the  rest  applies  equoUy  to  two  persons,  the  first  pur! 
may  be  rejected  .~o  as  to  let  in  evidence  of  intention.  1/ 
Abinger,  in  Doe  d.  1/iWoeh  v.  llmwh,  o  M.  &  W.  'M\  ^iri', 
explains  I'ricc  v.  Page,  4  Ves.  680 ;  Slill  v.  Ilasli;  0  Mad.  l!i.' 
Carrhm  v.  Careksx,  l'»  Ves.  (iU4;  1  iler.  ;i8-l,  on  this  gr..un.I: 
SCO  also  Doiif/hn  v.  IW/ows,  Kay,  114,  120.  But  Pi-ke  v.  IW 
appears  to  have  been  a  cose  of  equivocation  pure  and  siniiile. 
In  Sli//  T.  //o.«fr  nothing  was  decided  as  to  evidence,  an.l  in 
Carelcsa  v.  Cdrrlesa  evidence  of  intention  was  not  tendered. 

There  is  no  equivocation  if  upon  the  c -iistruotion  of  tlie 
it  can  be  ascertained  which  of  two  persona  equally  answering  a 


mgfy^ig^raga 


K«UIVo<;atiov  a,  to  rixsoxs. 


iiiiliwiduiis  of  ok*Mr  n 


•''"'■;/"",  I  Cr.  A  Jf,  o;!-,  -*■      '''"''■  -Vniyniy. 

Aim!    n   o-jfj    «,,    t  i        ... 

'^  »'.ow  .H  a  ...„...;;;.„,;;.'"   ".f -"*•    -   »"t   enough 

V.  //™/-v/. I. It.  u ';;,■;,« ""'" '■■  '■''""'"' '^'"^ '»: /^""/'J 

When  there  is  n  gift  *„  ,,,„  -    „    .  ., , 
f«..r,  evidence  is  not'dLlil    o    h         ?",°'  '''  ""''  ''^  ''"» 

V.  ^'/,«r//,  3  De  O.  &  s  ■)•.-•    /    '     V  '  "'"  ^'""'''" 

(1»"1)  1  Ch.  404  "  "  '      '  "'     '"•'"'■■  '"'"•''"'■  V.  AV,V/, 

«  person  of  the  same  name  the  fit  "  "''"  "  S''"  '» 

»J  evidence  i,  thercfoTl  1,         fr"  ""''  •"'  """"d«'. 

«..'"o  that  there  is  snch  a  n         I    J™;'"'    ""'  ^^^  '»'"  '" 
~"-^.ofeaehca..      'nu,r^  Z.^ti:^;^:'^  '"' 

l«ve  been  pLi^usl,  mLioned  ^'Z  ''"  •?'"  ""^^  "  "■"« 
"bere  Ann  Collins  of  •^tT  I         '  ""''  ^"■'  «'"inB," 

}  Jnentu,ned,  th,„  :s  a  matter  of  construction 
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Erjni  vocation 
iti  dcdcrijttiun 

of  tllJDgS. 


What 
evidence  of 
intention 
admitied. 


Evidence  to 
rrbnt  pre- 
sumption. 


Vwil 
a  truH 


will  raises 
trust, 
evidence  t» 
rebut  it  not 
admitted. 


PrcNumptioi 
in  cases  of 

election. 


of  the  will  upon  which  ovidonce  of  intention  cnnnot  bo  ndmitteil. 
Ciiit/nlon  V.  I'liniri;  3  Atk.  237. 

In  like  maimer,  if  tliore  is  a  g-ft  of  a  thing  and  there  aro 
two  things  equally  answering  the  description,  evidence  of  inten- 
tion is  admissible  to  show  which  was  intended  to  pass.  Thu 
point  has  not  often  ariseu  in  this  form. 

Thus,  if  the  testator  devises  his  close  in  Kirton,  now  in  the 
occupation  of  Jolin  Watson,  and  he  has  two  closes  in  Kirton 
in  John  Watson's  occupation,  evidence  would  be  admitted  h, 
show  which  he  intended.      Rk-ha,;l.ioi>  v.  Wahoii  4  D  &  A.l 

787. 

Where  a  testatrix  gives  "  my  140  shares "  in  a  particnlur 

company,  and  slie  has  240  shares  partly  paid  and  40  share. 

fully  paid,  a  ease  of  equivocation  does  not  arise  so  as  to  admit 

evidence  as  to  which  class  she  meant  to  give.      In  re  ClmuUv 

BMnp  v.  Holt,  (1900)  a  Ch.  620. 

When  evidence  of  intention  is  admissible,  declarations  ma.L. 

by  the  testator  before  and  after,  as  well  as  declarations  c.ii- 

tcmporaneous    with    the    will,   are  admissible.      Lnmjham   y. 

Hmi/onl,  19  Ves.  641,  649;  Doc  d.  Allen  v.  Allen   12  A  ,\c  1' 

451. 

II- EviDKNCE  TO  EebUT  PreSI'MI'TION. 

In  some  cases  the  law  raises  n  presumption  for  or  against  \]v 
title  of  a  particular  person.  As  a  rule  evidence  is  admissihl,.  tr, 
rebut  such  a  presumption,  but  not  to  alter  the  construction  t,i 
the  will. 

If  upon  the  true  constniction  of  a  will  a  gift  is  made  to  a 
person  as  a  trustee,  evidence  is  not  admissible  to  show  that  lie 
was  intended  to  take  beneficially.  Irvine  v.  Sidliran,  8  Ij]. 
6ry  ;  Crooine  v.  Crooine,  .39  L.  T.  382. 

It  has  been  said  that  there  is  a  presumption  that  a  testator 
intends  only  to  dispose  of  his  own  property,  and  that  this 
presumption  can  be  rebutted  by  evidence,  so  as  to  raise  a  oi..c 
of  election.  A  testator  cannot  dispose  of  what  is  not  his  mni, 
and  oi-dinarily  does  not  intend  to  do  so.  But  this  is  not  a  pre- 
sumption in  any  proper  legal  sense  of  the  word.      It  is  now 
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«8tent  with  authority.  '  ^^"''  ""  °°'  ™°- 

'^en  legacies  are  eiyeu  to  t)>,.  <,n„, 
instruments,  ovidenoo  is  u„t  „dt    L  ?  ,'*"°"  ''^  "^'""''"^  I"^"'™'° 
-e  intended  to  Z  Z^ZT ^,^7  V" '''''''' ^^ 

On  the  other  hand,  if  le^ncie,  nf  »l, 
-r  the    sa-,ne  instn;™ent? o^  Lg^      7;™ -"  "™  *^-en  ,,,^,„ , 
expressed  to  be   siren   <■■  ,     .i  *'™"'   ""wunt  »'""••  •mount 

j-a       1  ■  fci't-n  ..   in  the  same   motive  m-,.  „;,        i      I'yrame 

different  mstrumont,,  the  i„vsnm„tio„fl,„f  ^  hy  m*„„,e„t. 

remains  assets  for  navn,™f       i  gone,  though  the  ,k>bt  "I'i»'"W 

'""'  ™'  payment  of  creditors  •  tinf  ;„        -i      ■  encutor. 

remains  owing  for  the  hen„fif    f  ,      I  '  ''"''>'  ""^  <^''l'' 

tesltn;;^::f„"/^f^"'"'   evidence    that   the 

te^^aft jr  c:;::^ '  t 'f  ^ '°  ^•'- *>^"^  «.e 

".".loin  which  heTasdl  so  "  '"r,'"^'™"'  *''™S''  tl.o 
la^v  to  release  the  d  .  "th^  ZT''-\  ^7  '"'''''''  "' 
gone,  nnd  the  ennit.  ,'  ^"^  "S''*  "^  "'^""n  b.>inff 

lCh.408  •      °  ^"  '"  '"■''""'•    ^'•'>'  V-  '-'#■",  (1899) 

-Sir:rn.uticitv:Tr^  '"^^  '^«  -^'  ^^ 

to  take  effect  until  aft      ,  1  te  t  .    •  t"'  """^  "'"  '"''"''e^ 

,•0 probate,  is  not  adit ' ^  /       T^   ^^  """^^'^"'^ 
'"",  (IS94)  3  Ch.  532  ■"i'*''V,  ^yj/u,i  v.  a«m*,v- 
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Cliap.  XTir.       Umler  tho  old  law  tlie  executor  was  entitled  to  the  residue 
uot  disposed  of. 

"  By  the  Executors  Act,  1830  (1 1  Geo.  IV.  &  1  Will.  IV.  c.  40), 
tho  executor  holds  tho  residue  tnidisposed  of  on  trust  for  the 
next-of-kin,  unless  it  iipponrs  by  the  will  that  he  was  intended 
to  tnke  beneficially. 

The  intention  that  the  executor  was  intended  to  take  benefici- 
ally must  appear  by  the  will,  and  cannot  be  proved  by  extraneous 
evidence.     Loir  v.  O'ttzf,  8  I?.  472. 

A  presumption  agaiu.'^t  tho  executor's  title  arises  if  a  legacy 
is  given  to  him  in  general  terms  and  not  for  his  trouble,  or  if 
there  is  an  intention  manifested  to  dispose  of  the  residue  but 
the  name  of  the  residuary  legatee  is  left  blank.  A  presumption 
also  arises  against  one  executor  if  a  legacy  for  his  trouble  is 
given  to  another.  In  all  these  cases  evidence,  including  de- 
claiations  by  tho  testator,  is  admissible  to  rebut  the  presump- 
tion. lii»lioii  of  Clc'tic  v.  Yoitn;/,  'i  Ves.  Sen.  91 ;  Nottrsp  v. 
Fiiic/i,  1  Ves.  Jun.  '  ;  2  Ves.  Jun.  78  ;  Clennell  v.  Leuthwaite, 
2  Ves.  Jun.  405,  644  ;  WilUaim  v.  Johcs,  10  Ves.  77 ;  Lanrjlmm 
V.  Sniifii.-il,  17  Ves.  435;  In  re  Bneon's  Will;  Camp  v.  Cot, 
31  Ch.  D.  460. 

And  a  direction  that  a  proper  account  is  to  be  kept  has  been 
held  to  raise  a  presumption  only  against  the  executor's  title 
which  could  be  rebutted  by  evidence.  Gladding  v.  Yapp, 
5  Mad.  56. 

On  the  other  hand,  if  tho  true  construction  of  the  will  is 
that  the  executor  is  to  take  as  trustee  only,  evidence  to  support 
his  title  to  the  residue  is  not  admissible;  if,  for  instance,  a 
legacy  is  given  to  him  for  his  trouble,  showing  that  he  is  to 
take  tho  office  as  an  ofTice  of  burthen.     Eaelifiihl  v.  C<iir/ixs, 

2  P.  W.  158 ;  Lamjhum  v.  Smiford,  17  Ves.  433,  443 ;  Bam  v. 
Fiiihti,  13  W.  11.  087. 

Kvidence  on  behalf  of  the  next-of-kin  is  only  admissible  to 
contradict  evidence  given  in  support  of  tho  executor's  title. 
llitliop  of  Cloijiie  V.  Ymiiiij,  2  Ves.  Sen.  91 ;   WMe  v.  William', 

3  V.  &  B.  Ti. 

Evidfnceto  In  cases  of  satisfaction  as  well  as  of  ademption,  declarations 

anaptiJo         by  the  testator  are  admissible  to  rebut  the  presumption  against 
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double  portions.  Kirlc  v.  Ecldo,,'cs,  3  Ila.  509,  /„  „  T«,.  Oh.,,  xm 
sauds  Estate;  lu.saud  v.  Tussaud,  9  Ch.  D.  363;  /„  re  Seo^yi^liSS 
Langton  v.  Scott,  (1903)  1  Ch.  1.  'portion. 

And  evidence  is  admissible  to  tebut  the  presumption  o£8.ti.(»uon 
safsfaetion  of  a  debt  by  a  legacy.     Wallace  v.  Pom/ret,  ivl^T' 
Ves.  542. 

pose  and  afterwards  the  testator  in  his  lifetime  gives  a  sum  S'^'JSSd'r* 

for  the  same  purpose,  evidence  of  the  circumstances  under 

wh.eh  the  subsequent  gift  was  made,  including  contemporan- 

eous   or  substantially  contemporaneous   declarations   of  the 

donor,  whether  communicated  to  the  donee  or  not,  is  admis- 

s.ble  to  determine  whether  the  legacj  is  adeemed  or  not     In 

re  Pollock;  Pollock  v.  Worrall,  28  Ch.  D.  552   556 
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Orl<<i»l  will 


Int«atioD. 


SnrronniltDr 

otroam- 

atanoes. 


ImpoMib1« 
oontlncbDc^, 


Fur  the  piirposi'  of  eonatniing  a  will  the  original  will  may 
be  loolted  at;  but  lyiinrf  whether  deleted  words  can  be  looked 
at.    Thonie  v.  Parsons,  4  O.L.R.  682 ;  33  S.C.R.  309. 

Extrinsic  evidence  •)f  the  intention  of  the  testator  is  never 
admissible.  And  therefore  evidence  cannot  be  received  to 
shew  that  a  benefit  given  by  the  will  to  the  testator's  widow 
w^.'  intended  to  be  in  lieu  of  dower.  Fairweather  v.  Ardii- 
hald,  15  Gr.  255. 

Evidence  of  the  surrounding  oireunistances  of  the  testii- 
tor  may  be  given  to  rebut  a  presumption.  Daviihou  v. 
Boomer,  15  Gr.  218 

Thus,  in  the  last  case  a  lesraey  of  £1,500  was  (riven  for  tii,' 
erection  of  a  parsonage.  Evidence  was  admitted  to  sh''w  that 
a  site  for  the  parsonage  had  been  given  by  another  person, 
that  the  testator  knew  of  this,  and  that  the  testator  hiiii 
himself  built  a  school  house  adjoining  this  site,  but  not  liu 
it.  lest  he  should  interfere  with  its  use  for  a  parsonage,  in 
order  to  rebut  the  presumption  that  the  legacy  was  to  ho 
employed  partly  in  buying  land  as  well  as  in  erecting  lli.' 
parsonage. 

In  another  case,  evidence  was  admitted  to  shew  that  a  ci-. 
tain  contingency  mentioned  in  the  will  could  never  h.iw 
taken  place  to  the  knowledge  of  the  te.stator,  and  it  was  InM 
that  the  interpretation  of  the  will  must  conform  to  that  fiut. 
Thus,  the  testator  made  devises  and  bequests  to  five  eliil.i- 
ren,  the  land  to  one  of  his  sons  for  life  and  after  his  death 
"to  his  heirs  and  to  their  heira  and  assigns  for  ever,"  and 
provided  that,  in  the  event  of  either  of  his  sons  or  either  of  ln< 
daughters  "dying  t)efore  they  come  of  age  or  without  issn  ,  ' 
then  his  or  her  devise  or  legacy  to  be  'livided  amongst  tlip 
survivors.  At  the  time  of  making  the  will  three  of  the  i'ImKI- 
ren  were  of  full  age  and  two  under  age.  Consequently  in 
some  cases  the  contingency  of  dying  under  age  could  imi.  M 
the  knowledge  of  the  testator,  happen.  Evidence  havinc 
been  received  of  the  ages,  the  Court  held  that  the  ordirniry 
presumption  that  "or"  should  be  read  "and"  in  these  .  ,is« 
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<"■  that  both  contingencies  mn.t  .  "^^ 
B'ft  over  should  tal<e  effit  "  ,""'"  ^^"'^  the  Oh.p.  xm 
Wge  thu.  one  of  the  eonth!  ''^""'''    ^''   ">"   know. 

".-  of  the  chili  :,rr'7  '"•:':'  "^^ '"""'™  -  "- 

d-i-e  without  i^ue    Zt     1      7  """  "''""  "-*"  "'  - 
effect.    /W,,«,  V.  On,t.^tl'^  ""''  ""■  *■''''  "-'■•  '-k 

Evidence  nia.v  also  be  iriven  f„r  ,k 
»  legatee,  „r  t,.  rebut  an.  .     '  '""'^'^  "'  identifying  ,.,„.„,  c 

evidence  itself.  P-'-'-n-Pfon  of  error  arising  from '""" 

In  a  subsequent  will  he  1  "  ■  f""  '''""■"'*''^  «"''  «  "»• 

children  of  -i      e '  den  '^  '^""'^''^^  «»  "-e  "four 

'"  ->,.t  the  ;Lu!;  r:;rch::'n'" ''-  "■"  ""'•  -" 

"-take  in  the  testator  evidence  w„  '"*"""'•"'  "'"'  °'  « 

ancer  who  drew  the  se  on,  ,"  ,  h^Tr"""'  """  *"''  »-">- 
"•  the  children  of  A.,  '  ,h  '      '  e  T  '""  '"  """  '''•'"'' 

"f  -dependent  witne  J 'h     ^  ;\"V^  "'"  -"•"  «nd  also 
'hat  A.  hHd  property  of  H  "  '"''"'  "-^  "■■^">'"  '^ay 

->•  and  that  he'thfte  t     ;r  "n    '""""  '""''^  '''^'  ^^ 
'-.    *«"„.«  v!  i?,,,;::':':"^  -"Wj^-vide  for  the  da„gh. 

™-d,  all  known  to  the  te  a^ri^  T"""  """  ™«  "'""''^■ 
;'-  that  the  testatri..  haTa t  '^  :;:  ™;;  ^  -i-d  to 
''■ave  anything  to  the  married  ,1„,LI  !    u  """  "'"'"'^  ""' 

"•"•>>d  waste  it.    Mcr„tos,,  ^    '^'""'^*l''  ^eeause  her  husband 

-.«;":rrr:i:rrr'^''--— 

'"'d  '»o  sisters,  Maria  Cum  ,  L  ,    "''  """   *'"'   'estator 

"  »■"■'  held  that  .Maria  C       1"    "  ""'"'"  ^'■"^-  ""d 

;r  "ein.,  nr.,  a  sister  and::::,;::;''.''f  ™''^-  ''''""'■«^'' 
f  """nins,  as  there  was  no  mhe    n  "^  "'  "  "">"  ™"ed 

"""■    «<■  WV,i«j,,  ,30  0  R  300        *■'"'"  '"  ""'"■'■'■  "'<■  ''^^erip. 

--:srt:::::ir:AST'"^'-'--- 
•-''-"-e,i.washeidth:::i:;:-:2^-;- 
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Ch«p.  xvn.  to  shew  which  he  meant,  but  that  the  legitimate  one  took  the 
legacy.    Doe  dem.  McEacheran  v.  Taylor,  6  N.B.B.  525. 

Dmcription  or  Where  land  is  described  in  a  will,  and  there  is  a  parcel  of 
land  belonging  to  the  estate  of  the  testator  which  answers 
that  description,  parol  evidence  is  not  admissible  to  shew 
that  another  parcel  was  intended  to  be  included  not  answer- 
ing the  description.  Lawrence  v.  Ketchum,  4  A.R.  92.  Sec 
O'Day  V.  Black,  31  U.C.R.  38. 

Ambimoiiii         While  evidence  is  admissible  to  shew  what  land  a  testator 

llewirlptioD.  .         1-  -i-       ■  u 

owned,  no  evidence  of  intention  aa  to  its  disposition  can  Dc 
received.  And  where  the  parol  evidence  does  not  raise  an 
ambiguity  but  would  render  the  will  uncertain,  it  cannot  be 
received. 

Therefore,  where  a  testator  devised  lot  14  in  the  10th  con- 
cession, and  it  was  shewn  that  he  did  not  own  lot  14  but 
owned  lot  21  in  the  10th  concession,  evidence  of  his  intention 
to  devise  the  latter  was  excluded.  Summers  v.  Summers,  5 
O.R.  110.  See  also  IUckcy  v.  Slover,  11  O.R.  106.  overruliiis: 
Re  Shaver,  8  P.R.  312;  Re  Bain  &  Leslie,  25  O.R.,  at  p.  \.V.<. 
In  these  cases  the  wills  contained  adequate  descriptions  of 
parcels  of  land  which  existed  and  could  be  identified.  Thero 
was  no  ambiguity  in  the  descriptions,  and  no  ambiguity  was 
raised  by  the  evidence.  Therefore  the  rule  that  a  latent  am- 
biguity raised  by  the  evidence  may  be  resolved  by  the  evi- 
dence, did  not  apply. 

Where  the  testator  devised  his  land  in  "Flamboroufth." 
there  being  two  townships,  East  Flaraborough  and  West 
Flamborough,  but  no  Township  of  Plamborough,  on  its  bcini; 
shewn  that  he  owned  the  land  claimed  by  the  devisee  in  Enst 
Flamborough,  and  not  shewn  that  he  owned  any  other  in 
either  township,  it  was  held  that  the  land  in  East  Flam- 
borough passed.    Nicholson  v.  Burkholder,  21  U.C.R.  108 

But  where  a  will  devised  "the  18  acres  deeded  to  mf  !'.v 
Henry  Buckner"  and  it  was  shewn  that  this  land  had  li. vii 
sold  by  the  testator  before  making  his  will  and  that  he  had 
a  parcel  of  21  acres  bought  from  Henry  Buck  which  he  sp.'ko 
of  as  18  acres,  the  devise  failed  for  uncertainty.  BiicJ.ifr 
V.  Buckner,  6  C.P.  314. 
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Ipon  a  devise  of  lot  16.  eoneession  7,  .V.  H.  real  and  per-  OUp.  xm 
sonal  proper.,-,  ™.le„ee  waa  r^eived  to  Bhew  that   N,   II.  STI^^S^- 
...eant  north  half,  that  the  testator  owne.l  no  other  land  than  "™""""'- 
|»<l  ...  the   l„„n«hip  of  .Morris,  beins  lot  16,  concession  7 
iouiKjv.  Purvis,  11  O.K.  597. 

A  devise  of  -that  100  acr™  which  he  (the  devisee)  now  To ,.,.„«„ 
«-c..p.es,  hen,,  .V„.  26  only,  and  that  he  is  not  ,o  ocenpv  or '"^ 
use  that  part  or  strip  of  said  lot  on  the  east  side  of  ,l,e  stone 
fence  wh.ch  is  now  a  division  line  between  his  fa,  ,  and 
n..ne,  and  that  that  stone  fence  is  to  be  considered  a  bon.,darv 
ime.  and  to  be  continued  all  through  between  the  two  farms  ■• 
It  was  shewn  that  the  stone  fence,  if  continued,  would  include 
part  of  lot  2o,  and  it  was  held  that  such  part  passed  bv  this 
devise  with  lot  26.    McDonald  v.  McPM,  17  U  C  R   -99      ' 
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DESCRIPTION  OP  THINOS. 


Chap.  xvm. 
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When  the  admissible  evidence  has  been  taken,  the  followiiii; 
rules  may  be  of  ajisistance  to  determine  to  what  the  words  of 
description  iwed  by  the  testator  refer; — ■ 

1.  \on  accipi  (Icbcftt  verba  in  falsam  <]emonstrationem  qiur 
compctiiiit  ill  limilalionem  veram. 

Therefore,  where  there  is  property  which  exactly  fits  nil  111'' 
terms  of  the  description,  that  property  passes  and  no  nini-.'. 
Webber  v.  SUinleii,  16  C.  B.  N.  S.  698;  Smith  v.  Ridgimi. 
L.  R.  1  Ex.  331;  /»  re  Seal;  Seal  v.  Taylor.  (189+;  1  Ch.  :ili). 

It  is  immaterial  whether  the  larper  words  precede  or  follnw 
the  restricting  words,  provided  there  is  something  to  wliiih 
the  whole  description  applies. 

Thus,  a  devise  of  landa  described  as  in  the  parish  A.,  anil  in 
the  occupation  of  a  particular  person,  will  not  pass  lands  Ti"t 
in  that  parish  or  not  in  the  occupation  of  that  person.  Di"  d. 
Parkin  v.  Parkin,  5  Taunt.  321 ;  Morrell  v.  Fisher,  4  Ex.  .'>ni; 
Evans  v.  Angell.  26  B.  202;  Honirr  v.  Homer,  8  Ch.  D.  T.'iM. 

So  the  general  description  may  be  restricted  by  a  refoi-eiice 
to  the  person  from  whom  the  testator  purchased  or  deiiviHi 
the  land.  Doe  d.  TijrreU  v.  Lijford.  4  M.  &  S.  550;  lh„  .1 
Conolly  v.  Vernon,  5  Ea.st,  51;  Doe  d.  Harris  v.  Grenllf], 

8  East,  91;  i)oe  d.  Byall  v.  Bell,  8  T.  R.  579;  Doe  d.  Xmim 
V.  Taylor,  7  B.  &  C.  384;  Emuss  v.  Smith.  2  De  G.  &  S.  722; 
Cnoch  V.  Walden.  46  L.  J.  Ch.  639 ;  sec  Corballis  v.  Covh  //is. 

9  L.  R.  Ir.  309. 

So  a  devise  of  cottages  and  premises  "which  I  have  l;it'>l.v 
purchased"  will  not  include  land  belonging  to  the  ti-tator 
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Tho  exprpssion  lands  "  at  "  A  wIjita  A   ; 

A  dov,so  of  „  manufactory  on  the  west  eide  of  a  .tro.f       ,1 
the  aniiurtenancpa  ■n-Ml  .,„(  •     it  srroi't       t|, 

"Pon  >t,  one  abutting  on  one  street  and  1  on    L  T" 
Umwrn,  V.   G„nie,;    ;j5  B    478  •    .„„    ,        T  """■■ 

'iSin..a4,  lM.&Cr.:i!Jl.  '        '  '""'  ''""'-"'"   ^'^    ^"'•-. 

And  whore  the  testator  had  houses  in  Bulleu  Court  St,  A 
-d  also  ,n  the  Strand  and  Maiden  Lane,  t  ,  C^^'i't, ' 
to  pass  under  a  devise  of  "n,v  f     i   .,  ""'"^ 

•Ct  i;rr;  z  ■«'!,';:  »*  -  '-• 

«.w  i,.id  „.d„  ih.  ^;  ,,.rz?i  1      "■ "  "" 
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2.  F'th"  ihmotmtrniio  tinti  iiofrf,  rum  fff  rorjioir  cftmtat, 
n.  ThuK,  whcro  an  nljjoct  i«  (uiriciontly  dcsiribcd,  additional 
wonln,  wliidi  Imvo  no  ci|i|ilioiition  tn  nnytliinff,  mciy  bo  rojocted. 
Il/iifliir  V.  Ool,l,  fm.  Car.  I  IT,  47.') ;    Dor  d.  Ihnimiig  v.  Cniiit- 
hiiii,  7  M.  &  \V.  1. 

*.  'Wl.  ro  there  is  a  nimi'lcte  description,  nnd  tlio  tentntor 
goes  jn  to  add  words  for  the  purimse  of  idi'iilifying  or  olnbo- 
ratiiig  tho  previous  deseription,  tliese  words,  it  ineonsistont  with 
the  previous  description,  niny  lie  rejected.  Ann^iomj  v.  Buch- 
hnil,  18  1).201  ;  see  S////;/.«'»;/  v.  Giviiiiin-J  II.  L.  2;;B ;  Trncm 
V.  liliiiMI,  <)  Cli.  D.  4:i(!. 

r.  Where  there  is  one  continuous  deseription,  nnd  there  is 
soniolhing  nnswering  to  pnrt  of  it,  nnd  sonietliing  answering  to 
otlior  part,  but  tho  two  together  nro  inconsistent,  the  question  is, 
Which  are  tho  lending  words  of  description  ^ 

In  the  6r«t  clnss  of  e-ses  under  tliis  head  there  is  no  repug- 
nancy between  the  general  terms  and  the  particulnr  superadded 
description  ;  in  the  second  and  third  clnss  there  is  n  repugnancy 
between  two  parts  of  a  description. 

Wlicre  the  estate  is  devised  by  a  speoifio  name,  followed  by 
a  reference  to  occupation,  the  reference  to  occupation  may  be 
rejected  if  the  whole  estate  known  by  the  name  is  not  in  the 
occupotion  of  the  person  referred  to,  (looillifh  d.  I'nilfm-tl  v. 
Soiil/iini,  1  M.  &  8.  299  ;  Doiai  v.  Down,  7  Taunt.  313  ;  1  J,  B. 
Moo.  80  ,  see  Doe  d.  llim/i  v.  Eiirl  of  Jemij,  1  B.  &  Aid.  5.50  ; 
3  B.  &  Cr.  870 ;  Pmil  v.  rnul,  1  W.  Bl.  2.'5.'j ;  2  Burr.  108!) ; 
see,  too,  Ciimiingham  v.  Biitki;  3  Oiff.  37  ;  7  Jur.  N.  S.  401 : 
/««/?()»««•,  4  Ch.D.  211. 

Upon  similar  principles  a  description  by  n  specific  name  will 
prevail  over  an  erroneous  reference  to  n  parish  or  county,  or  to 
acreage.  Ilunhmk  v.  IfiinlinH:  10  Eq.  108 ;  milJieM  v. 
Laiitjdak,  1  Ch.  D.  04. 

Under  a  devise  of  "  my  freehold  farm  and  hinds,  situate  at 
Edgware,  and  now  in  the  occupation  of  A,"  tho  whole  farm 
consisting  of  50  acres  of  freehold  and  20  acres  of  copyhold  land 
was  held  to  pass.  There  was  no  residuary  devise,  and  there  was 
no  reasonable  doubt  on  the  will  that  the  whole  farm  was  meant 
to  pass.     /"  re  Bright-Smith  ;  Bright-Smith  v.  Bright-Smith,  31 
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Ch.  I).  ,114;  „„,!  ,„„  the  comment,  thoro  nm.lo  upon  ,S7«„,.  v.   dupXTIll 
^,v™,„,,,  1,1  s,m.  .'inu;  //„//  V.  /.;,/„,■,  1  (',,11  47  - 

Thougi.  ,1,,,  „.,„,„  i,  „„t  .,,.„.^,^,,,  ,,^  ;    ;  .^_^ 

^n  gono„l  ,1„oni„i„„  contain,  «„r,l,  which  woul.l  „„t  h„ 
.t:!,  1;  "';-'— '°-"r«tion  i»,..lowca  ,„.o..ri.t  the 
.le«.«.  ho  r,.f,.r„„cc  ..  occupation  may  U  rojoctcl.  H7„yc  v. 
Z^-,,,  .„.  L.  J,  Ch.  ,74  :  u>o  Dor  ,1.  ,.„,.,,•„  ,.,  ,,,„,,„,  ,  ,,„„„ 

«m  that  when,  „  ,Ic>,.,.,,„|o„  i,  f„,I„„.c,I  ,,,  ......rfctiv,.  wonU  t;J;? 

co„.„en    «.„h  it,  the  crli,.,.  „...Is  will  p,.,.v„il,  c-pcinlly   r 

0  ro..„,..,v„  wor,i,  ,„„  Ics,  dear  a„,,  „cou.,t,.  than  ,1 L 

«"nl8.      (  .so,  .„/„.„  a„,l  /^„c  ,1,  Jtr„„.,r  V.  ./,/,/,,y,  ,„  (1    J,   u«.j 

Whcro  the  more  rc.rictivo  .Ic-Hp.i.n  of  property  i,  foUowcl 
l.yaw,.h.r  doscnptio,,,  vhinh  wouI,I  inclu.le  o,h,.r  property  „, 
wo  I,  ,t  sccn,«  th,.  n>oro  rc»tricte,I  dccripti,.,,  will  p„.v,ul  •"  f„r 
.nstanc.  under  "my  lands  in  n.eflold.  eaMed  Have,  WI,  " 
only  .o  much  of  „,«  Hayes  Unds  a,  were  i„  CokJ.leU  passed. 
lluM,,  V.  (M„„rn,  Cro.  El.  Gn  ;  //„//  ,,  /■„/,„■,  I  foil  47 

Of  cowrso,  if  the  n,trictivo  words  can  be  looked  upon  a, 
...sorted  for  the  purpose  of  giving  the  lands  carved  out  of  tll 
dense  to  someone  else,  they  will  have  their  full  force.    J/M..,„ 

^^;^'^-  '"'^-  '"■  '''■'"  '■  '"■'■'■'■'■'  ''  J-  ^-  ^00.  m' 

-l  Where  there  ig  nothing    answering  to  any  part  of   the  v 
description  the  devise  fails.  ^  ^  ^""^  "'   "''  r^CC' 

Thus  a  devise  of  lands  in  a  particular  countyor  parish  cannot  ''"•"''""°- 
bo  extended  to  lands  in  an  a,,  oining  county  or  parish,  though 
those  may  1«  ,ho  only  lands  the  testator  possess.l.     MmX 
rr<„rn,  8  J!ing.  o,  1 ;  /;„,i,,. ,..  JC,,,,,/,  4  ch.  D.  »»:,. 

4.  The  same  rules  are  applicable  to  s,,ecili,.  bequests  of  per    s™      , 
;.na.  property      Therefore,  if  there  is  s„!nc,l,:„g  ^J^^Z.  ^^'' 
Mb  fl.o  wonls  of  description,  that  and  that  alone  will  pa.,s   ^^■ 
M^/%  V.  Gr,n„,rr,  7  U.  L.  273;    2l,:,je  v.  .V,,„v„„,  2  {l.  4 

If    '  L  *• '" ''''''  ^-  "■  ^^-  «=^« '  ^«  ™  ^■"'«""'  -• 

/*«/)/wn  V.  Bodman,  (189.1)  a  Ch.  ];)5. 
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fi.  In  »orae  cuk'h  tli"  offi'cl  nf  a  npnifii'  gift  niiiy  hv  to  givi' 
thf  li'gnt<N>  a  right  of  i*elt>rtiim. 

For  iiKtniK'.',  a  gift  iit  two  o.  ri»  nut  nt  four,  or  a  gift  of  it 
liouio  uiid  l(!u  ocri'K  of  l:iii4  uiljuiiiiug,  wIiitu  tlm  ti'«tiit"r  lin» 
more  tlinii  ti>n  acnw,  givrs  tin-  iloviBCf  tlif  riglit  in  ■  mli  tu.w  to 
»eloct.  finin-  JJ„nl,iiil\  Cim;  Dyer,  -.'Mlu,  n. ;  8  Vin.  Ab.  -IH, 
pi.  11  ;  7/'j/«.»,  V.  WiiMnni,  1  M.  &  K.  J71. 

Tlio  liiuguago  of  tUo  will  mimt  bo  suili  as  to  imlicato  an 
iutoiiliou  that  Hutu  was  to  bo  a  ih«icc\  A  gift  nl  "  uno  of  my 
doses  "  iltarly  inilii-ati's  this.  Thu  sumo  iiifiToiuKa  may  bo 
drawn  wIhto  the  gift  is  of  ouo  ilosu  ill  liiJgway  l'"iolil,  whoro 
tlio  testator  has  two,  or  of  two  houses  in  King  Street,  where 
lio  has  thife.  l)inkHi-iulmi  v.  Diirkniiinluii,  ij  11.  &  N.  21»  ; 
Ti(}ili'i/  V.  /vi://iluH,  I'.'  Ch.  I).  (W;j. 

Again,  a  gift  of  a  certain  number  of  shares  in  a  oorapan  v, 
where  the  testator  has  two  classes  ot  shares  iu  that  comjiany, 
3acli  Bulheient  to  answir  tho  gift,  gives  tho  li'gatoo  a  right  to 
select.  Jiirr/iiri  V.  Vlidiiilim,  'l  Coll,  43  J ;  Millunl  v.  Itcilni, 
1  Eq.  !t7H;  (flMmurHy.  »".■/,/,,  (100:!;  1  Ir.  llo. 

But  a  gift  of  "  tho  close  in  Kirton,  now  in  tho  occupation  of 
John  Watson,"  or  of  "  No. — ,  Sudeley  I'liice,  to  A,  and  No.—. 
Sudeley  Place,  to  11,"  or  of  "mj  Mil  shares  in  tho  Crown 
Brewery  Company,"  is  a  gift  of  a  specific,  definite  thing.  Thu 
testator  has  himB<<lf  mailu  tho  selection,  though  ho  has  made 
it  inadequately.  The  legatee  cannot  select.  Itklmnlmii  v. 
Walmi,  4  B.  &  Ad.  787  ;  Attni  v.  .■Ucii,  (IHIH)  ;j  Ch.  260;  h, 
re  Chmillc;  ll!-<hoi>  v.  Holt,  (lUIIO)  ■>  Ch.  (i'.'O. 

If  there  is  a  gift  of  "my  140  sliares,"  and  the  testator  hin 
40  fully  paid  and  210  partly  paid  shares,  tho  gilt  must  be 
satisfied  out  of  tho  partly  paid  shares,  as  tho  fully  paid  shan  .- 
are  not  enough  to  satisfy  it.  In  re  Cliemlle ;  Jilxliop  v.  Hull, 
(1900)  2  Ch.  G20. 

If,  having  two  closes  in  X,  the  testator  gives  a  close  in  X  to 
A,  and  a  close  in  X  to  B,  the  beneficiaries  must  select,  auj 
apparently  they  are  entitled  to  select  according  to  the  priority 
in  which  they  are  named  in  the  will.  Diickmtniton  v.  Buckitiantott, 
5H.  &N.  219. 

What  would  happen    if  the   person   entitled  to  select  dies 


iNAC-CUltlTKDEiJCRirnoN. 


"I  •'•'iMjtjifU. 


■<H(.tiy|], 


n«'J'<;  l(i  Sim.  47.)        ■'  ^"-  -'*'•'  i  <  "■    I..I.    1  Im  ;  //,,,, ,.  v.      

"'•'' "'"  ■'•^<"i"i"»  "f  »n  „rti.i„  of  L ;  ,i '  ;  ;■,  '"'^>  '"'"''• 

IuHlT  will  ,,Bt«.  -^  ""BWl,.!  „-  thn  .1,.,,  ,  .|,|  ;„,^  ,|^„ 

l^lwn  this  principle    Bunk  .(,„  I,   i       , 

•'l-c.nt    C.„.,,,„).   ;,,„„,  .0  ,,„   in   ■"".""""  "" 
";  ""'°'-'>-  "■  «.o  Ba„k  of  JOnslau.  1  ■,  '"''  •■^"'""•»'- 

Aunuifa  ^  L,      Anuuili,.,/       r  ''"'  '""'■   "'"J"™' 

trustoo,  „vor  which  a  tostufrix    „  l'      ''"'  """*'■  '"  ""  """'"»  "f 

-  Propertr' which  s.a„J   ';„'':''  "','\"""'-  "f  tn^tco, 
trustees   as  etook  -in  mv  na,„„  "/ >'    \."      '"  "'"  """"^'^  "f 

--,  of  ,he  tc.,„o.-:  «::::,'];;/-;;■'•  ^'"■"- '"  "- 

"■  my  name "(/,),   Wilt/,,  1^  s  .  '  """'"'  """""'-J 

«f  that    com,,auj-,  „s    L  „,t    !       '  "  ""''  ""'"  ^'^^'k 

f "":«."(/)' aipo.it  2i,;:::i;",tt  ^^-n 

t"""  in  that  Lank;  a  bond  of  „  '""'''  ""  """  ^ 

""-pony,  and  share,  of  a  '""'^  "^  "''"^^   ''f  '-t 

-ddebe'nturestJrf  e:.  :r:/f 'T;^  "-^ -P-n.. 
«.«00  dollar.  United  ^^ZZIC^l^^^TT''  '' ' 
produce  thereof  "(<■).  a„bentur,>.    f  '         ''''"''"  "■    '"« 
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DESCKIPTION  OP  THINGS. 


Clitp.  ZTin. 


f  !!j! 


Oif  t  of  estate 
may  pass  pro- 
ceeds of  sale. 


Siiecifie  gift 
of  Koiiiething^ 
tt'MtatoT  has 
hud  ))ut  has 
not  at  date 
of  will. 


as  two  shares  of  that  company,  which  novor  had  shares  but 
Btock  only  (w)  ;  and  ordinary  stock  of  tho  Dublin  and  Kingston 
Hallway  Comiiany  as  lireterence  stock  in  tho  Dublin,  Wicklow 
and  We-xford  Hallway  Company,  which  lotter  company  had 
taken  a  lease  of,  and  was  working,  the  undertaking  of  the  first 
company  (ii).  Door  v.  Omri/,  1  Ves.  Son.  2.5i  (n)  ;  Dohmii  v. 
Waterman,  3  Ves.  :i07,  n.  (4)  ;  GiiUini  v.  Noble,  3  Mer.  691  (c)  : 
Pciitmsl  V.  Lci/,  2  J.  &  W.  207  (d) ;  Mnckinkij  v.  Simii. 
H  Sim.  5(il  ((■) ;  fihcffirlil  ti.  Von  Donop,  TH.a.  i2  {/) ;  Qucnmll 
T.  Tiirnrr,  13  13.  240  (n) ;  Ellis  v.  Eden,  25  B.  482  (A) ;  Trind.r 
V.  Trindcr,  L.  R.  1  Etj.  695  (i)  ;  Towmcnd  v.  Townneud, 
IL.  IMr.  180;  In  re  Wndin;r,  ArniHlromj  V.  Wilkin,  (1%'M) 
2  Ch.  304  (,/)  ;  ralin  v.  liruolm,  2G  W.  K.  877  (*)  ;  In  /v 
Notfaoe;  Jones  v.  ralmer  (No.  2),  (1895)  2  Ch.  0.57(0; 
Branuiijan  v.  Murphi/,  (1890)  1  Ir.  418  (w) ;  Flood  v.  Flood, 
(1902)  1  Ir.  538  (n). 

It  is  not  clear  what  the  result  would  be  if  tho  testator  after 
tho  date  of  his  will  acquires  property  exactly  answering  tho 
description.     See  In  re  Weedimj,  snpru. 

If  the  testator  devises  an  estate  by  name,  when  in  fact  lie 
has  an  interest  only  in  the  proceeds  of  =9'i  of  the  estate,  tliat 
interest  passes.  Cooper  \.  Martin,  3  Cli  il ;  In  re  Loicman ; 
Dnenish  v.  Fester,  (1895)  2  Ch.  348;  la  re  GUmimjtuii ; 
Glassimjton  v.  Fullett,  (1906)  2  Ch.  305. 

But  a  general  gift  of  leaseholds  will  not  pass  tho  proceeils 
of  sale  of  leaseholds,  which  at  the  date  of  the  will  the  testator 
had  contracted  to  sell.  Gouhl  v.  Teague,  7  W.  R.  84 ;  5  J  iir. 
N.S.I  10. 

7.  "  If  a  testator  has  had  at  a  time  antecedent  to  the  will  a 
certain  kind  of  stock  or  property  and  has  parted  with  it  before 
tho  date  of  tlio  will,  and  by  his  will  purports  to  dispose  of  it  in 
a  way  wliii-h,  if  lie  had  retained  it,  would  hare  been  a  spoiifii' 
h'gucy,  it  will  be  treated  by  the  Court  as  a  general  legacy  "t 
equivalent  amount  payable  out  of  the  general  personal  estate." 
Per  Porter,  M.U.  (Ir.),  in  Findlaler  v.  Loire,  (1904)  1  Ir.  51!». 
S28,  following  Selirooil  v.  Mildniaij,  3  Ves.  300 ;  seo  Lindijrtn  v. 
Lindgren,  9  B.  358;  Goodladv.  Ilurnetl,  1  K.  &  J.  341. 
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firnmtion  of  tl.  wTbv  '         ■  ■       ,7'     '"'    ™''"1"™'    ™"-  "^  ""''"'• 

.not  noourat,...,  appropriate   to   it.     ,.„.,,„.  ,,   ,,,,,„„" 

7^«  ,  •  .'  -^^'"■''"""'''  '■•  I'-'-'"^.  H  Ch.  D. 
ff'"''!""  ^'■"'''''  «  N.  It.  ...G;  «,„!  ,,,  t,^„ 
Ademption, 

10.  I'ossibly  a   spociHo  gift,  for  inst.uc,,  of   "„„•  ,t„.k  "  s     . 
m.ght  pass  s.o.k  which  the  testator  ha.l  a,  hi    ,.eath  !.t    i,,  ^■■' ''"'  -  •» 
purchase.     See  C„//i,o„  v.  (/,V//;,y,  .j  jf  .^  ^r  (i  1  — °      ''  '"  l""-  '-'J' 

But    It   w„uM    not   i„clu,l„    stock   which    the    teltator   Ir, 
<I.reotedh,s  broke,   to   purchase,  but   which   is   no     i , 
purcha^dtJ  after  his  death,     m,,,.  v.  no,..,  27  B  1 

1  .  Sect.  24  of  the  Wills  Act  enact,  that  awiU  is  tob ,  r,.   ,  , 

:sr;  f™'7  ^""'  -•'  -^  rersonar:^-™:'!;^^ 

compnsea  m  it,  to  speak  and  take  elfect  as  if  it  1,.,I   1 
executed  ininiediately  before  the  ,leath  o  ft ,     test  ,       un  ™ 
a  contrary  intention  appears  by  the  will  "  ""''" 

It  was  there  pointed  out,  that,  where  there  is  a  gift  of  a  ^y,  ,  ■ 
Mmte    speoiHe    thing,   the    testator    must    bo    spcfk  „     of  ■"'-^'^^ 

aomctlnng  he  has  at  the  date  of   the  will,  and   tha    ^  J-  b    "" 

sufficient  evidence  of  a  eontrary  intention.     See  /„   ,.,«.„. 
D>-em-  V.  Gmy,  36  Ch.  D.  20;5.  "' ' 

But  a  gift  of  "  my  cottage  and  all  mr  land  at   «!  "   • 
™t.umeienttoindieateaeonrraryintentio:Lr:;td"^^^^ 
at  S.     In  ,r  PorM  „,„/  TmuI,,  30  Ch  I)  50  ■  /„  ,„  ,., 

"ofwidri  I™  '"T"  lr '"'  '"'^""■' " ''«"-  °f  i-^i^  ^•-"••'■' 

ot  Which  I  am  seised,"  though  in  another  gift  the  testator  '"■-■■'"^-'«- 
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DESCRIPTION  OF  THINGS. 


Effect  of  tho 
word  "iiow. 


Ch.p.xvm.  givos  "whnt  I  am  or  nt  my  dootli  shall  be  possessed  of,"  will 

not  restrict   a   general    (leviso  to   rroporty  belonging  to  tl.. 

testator  at  tho  date  of  tho  will.  Doc  d.  York  v.  Walhr,  V> 
1[.  &  W.  591  ;  Lmh  Liniffrlii!,'  v.  BHh'Ji,  3  Sm.  &  G.  246 ;  ■■■ 
D.  M.  &  Gr.  391 ;  Ilrjiburn  v.  Skiri-iiuj,  4  Jur.  N.  8.  6-Jl ;  £'>/■' 
Ll//hr,l  V.  Pnin/a  Krrk  (No.  2),  30  B.  300. 

On  tho  other  hand,  tho  word  "now"  used  in  tho  dcscripti"!. 
of  property  refers  to  the  date  of  the  will,  and,  if  it  is  an  essenl  i;.!  ^ 
part  of  the  description,  it  limits  tiie  gift  to  property  th.ii 
belonging  to  the  testator.  Co!,'  v.  Scot!,  1  M.  &  G.  f-LV 
H.dchimm,  V,  Ihirmr,  C  II.  &.  N.  083;^  Wminim  v.  Ou-ru,  J 
N.  R.  580  ;  Itc  F.ihmvth ;  Iloirlaml  v.  Ju/mrds,  03  L.  T.  4S1.  ^ 
If,  on  the  other  hand,  siieh  words  ns  "  now  occupied  by  iii'," 
ortlio  like,  are  merely  added  as  an  additional  description  ii.it 
intended  to  cut  down  the  gcSerality  of  tho  earlier  words,  tli.' 
devise  will  not  he  restricted  to  property  belonging  to  the  testal.ir 
at  the  date  of  the  will.  All  Souk'  ColU'ue  v.  CoMrhyL.., 
1  1'.  \Y.  W)7  ;  ///  /■<•  Jliil/iiml  It'ii/imi/  Co.,  34  B.  5V> ;  7r«;/.</'V/ 
V.  Wdsslnjf,  8  Kq.  229;  In  >r  On!;  Bkki,mm\.  I)i('kiM„i, 
12  Ch.  D.  t2;  In  re  Chinnpion ;  DuiHei/  \.  C/iampion,  (1,S!W) 
1  Ch.  101. 

It  is  not  clear  what  elteet  sect.  24  has  upon  a  clause  exceptin;.' 
certain  property  from  a  devise.  But  when  property  comprisfJ 
in  a  certain  deed  is  excepted  from  a  devise  tho  excc-ption  d  -■< 
not  extend  to  property  afterwards  conveyed  by  another  dccl 
to  uses  resembling  those  of  the  earlier  deed.  y/«.'y/i'»  v.  ./  ,  • 
1  11.  &  M.  7C.5. 

12.  The  effect  of  a  codicil  confirming  the  will  is  to  Imng  '!: 
will  down  to  the  date  of  the  codicil  and  effect  the  name  aii-i'"!- 
tion  of  the  testator's  estate  as  if  the  testator  had  ««  tiat  lU" 
made  a  now  will  containing  the  same  .lispowtion  j>«  the  urigliii. 
will,  but  with  the  alteration.s  ■ntro<luced  by  ttie  ewlieil.  h'.  '■ 
York  V.  Walker,  12  il.  &  W.  •.91  ;  D,,!;,  /,«„;/*/-  v.  Jl, 
;i  Sni.  &  (i.  24B;  In  re  qiiinipion ;  Dueileij  v.  CImmin'm,  (1-'- 
1  Ch.  101;  111  re  H'l.'/er ;  Knurr  y'Tfni/e;  ^903)  1  Ch.  '1- 
In  rcFriiwr;  Lmiilicr  v.  Frmer,  (1904)  I  CIj   7:^6. 

Upon  the  •inie  principle  a  codicil  made  after  w/rerture  re- 
publishing the  will  of  a  man-ied  woman  mod*  during  wnjirf 
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rendered  the  will  effective  to  pass  property  which  the  married  <*«P-  XTHI- 
woman  could  not  dispose  of  during  coverture,  and  where  a 
_    power  was  conferred  on  the  survivor  of  liusband  and  wife, 
exercisable  after'the  death  of  one,  a  will  made  during  the# 
coverture,  but  republished  by  a  codicil  after  the  coverture 
was  held  to  execute  the  power.    In  re  Smith ;  Bilke  v.  Hoper,  • 

45  Ch,  Qf  632;  In  re  Blackburn;  Smiles  v.  Blackburn,  43 
Ch.  D.  75. 

Under  the  old  law  land  acquired  between  the  date  of  the 
will  and  a  codicil  confirming  the  will  passed  by  a  general 
devise.  But  if  the  codicil  referred  "in  terras  only  to  the  land 
devised  by  the  will,  and  did.not  confirm  the  will  but  was  only 
directed  to  be  taken  as  part  of  it,  the  republication  did  not 
■Enlarge  the  effect  of  the  will.    Bowes  v.  Bowes,  2  B.  &  P.  500;  • 

Hughes  v.  Turner,  3  jr..&  K.  666;    Monypenmj  v.  BristoJ, 
2  R.  &  M.  117;  He  Taylor,-  Whitby  v.  Highton,  58  L.  T.  843. 
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C.\NADI.\N  XOTES. 

A  devi.,.'  «  "  All  my  estate,  goods  and  chattels  I  give  to  A."  Ur.d,Knei«i 
passes  the  testator's  lands.     McCabe  v.  .ViCabe,  22  UCR  ''°^"' 

:!7». 

Either  of  ,,.<■  words  "property"  <*  "estate"  i.s  sufficient 
to  pa»«  land,    ''nmeron  v.  Harper,  21  H>,',R.  2*73. 

"All  prof>er1i^«  K^nwy*  and  personal  offi-cts  now  in  a,y 
fmse.ssion"  passes  land  tfc^mgh  in  the  occupation  of  a  tenai*t. 
Ill"  posscssi'm  Dcini;  the  fcuBwwion  of  thf  testiifor.  Re  Bar, 
t  FrUzinger   Jij  O.R  28. 

A  device,  m  si>ecific  terms.  'A ^tmA  whi<-ti  has  been  taken  um 
t".r  a  railway,  does  not  f««s  the  rijriit  to  comf»^i)«ition  pay. "'"""""^ 
af*»  therrfor.     Young  v   Mut/^,id  By.  Co.,  16  O  *    7*8.     See 
Trail  1   The  Qiiren.  7  Kx.  C.R   ff/ 

I'pon  a  devise  of  "the  homestead  it  was  shewn  that,  with  Hoine»t«.d. 
'Ill'  house  in  which  the  tesUi!. ir  had  lived,  there  was  enjoyed 
■•'  yard,  a  garden,  orchard,  carriage  house  and  lane,  in  all 
aliiiut  four  acres,  part  of  a  form  of  1,50  acres.  The  testator 
iiNc  owned  another  farm  of  50  acres.  There  were  indications 
in  the  will  that  he  intended  his  ^iia  to  be  treff^il  alike,  and 
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***>■  **m-  it  was  hclil  that  the  four  acres  only  passed  as  "the  hnmp- 
stead."    Biijdow  v.  Bificlow.  19  Gr.  549. 

A  devise  by  the  street  number  of  a  house  passes  only  tli. 
house  and  the  land  usually  enjoyed  therewith,  although 
coupled  with  the  expressiim  "All  thnt  real  estate  now  owned 
by  nie. "  In  this  case  there  was  a  second  house  in  the  rem- 
facing;  on  aouther  rtrwt  and  havine  a  separate  strwt  nuni 
ber.     N( ««/<-»  V   Srviilrif.  22  O.K.  91. 

"The  ^i\»«-  and  premisen  owned  by  me  on  Spring  Garden 
Road."  The  testatr  r  had  »  lone  lease  of  land  on  Spring  (!ar- 
deo  Koad  on  which  were  a  house  and  a  cottajie  separateil  !■> 
a  fenf*  st-paratelx-  rented  and  separately  assessed.  Held,  lli: 
the  horoe  passed;  and  in  any  event  the  devise  would  n..! 
have  l)«Ti  void  fur  uncertainty,  but  the  devisee  might  haw 
elect««<  which  he  would  take.  lUchler  v.  Srike,  20  X.S.R.  l:i:i. 
A  texiutor  purporting  to  devise  "all  his  real  estate"  gav. 
specifically  to  one  son  the  north  oO  acres  of  lot  21,  and  to  an 
other  the  south  50  acres  of  the  .same  lot.  He  owned  the  eil.^t 
half  of  lot  21,  being  100  acres  in  extent,  but  had  no  interi>i 
in  the  west  half.  The  Court  held  that  one  son  took  the  mnih 
25  acres,  and  the  other  the  south  25  acres  of  the  east  half.  \<y 
specific  description,  and  that  the  50  acres  lying  betwr, n 
passed  to  both  sons  as  tenants  in  common,  under  the  gencini 
words,  McFadijen  v.  ilct'iuliiiii.  27  O.R.  598.  It  seems  diill 
cult  to  support  this  as  a  mere  matter  of  interpretation.  Tli.' 
testator  espres.sed  his  intention  to  dispose  of  all  his  real  estfit. , 
and  to  give  on*-  half  sin-erally  to  each  son,  and  it  would  svm 
to  be  nearer  his"  meaning,  therefore,  to  amalgamate  the  .x- 
pressions  of  intention,  and  interpret  the  will  as  giving  "Ih^- 
north  50  acres  of  all  my  real  estate  in  lot  21"  to  one  son,  aii.l 
as  making  a  similar  disposition  of  the  south  50  acres  to  \W 
ether. 

Where  the  numl)er  of  a  lot  is  given  correctly,  but  the  wr.ins 
concession  number  is  named,  the  lot  does  not  pass  but  f;ills 
into  the  residue,  shere  heinc  no  context  t"  aid.  Camplell  v. 
Campbell,  U  V X.R    17. 

On  a  devise  of  "that  certain  messuage  lands  and  prenr^  > 
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(describing  them   by  motes  and  bounds)    now  occupied   by  O^r-Tna. 
T.  L."  it  appeared  that  some  of  the  rooms  projected  over  an 
archway  whieh  «i«  devised  by  the  same  will  to  another  per- 
son,  and  it  was  held  that  tiiey  passed  as  part  of  the  messuage 
in  the  occupation  of  T.  h.    I>,.ft,  v.  Boivhir.  K;  o.R.  VM 

A  descri,,tion  carrying  the  broken  front  of  a  lot  with  the  Brok.Dfr.at. 
lot.    Jlauliy  V   Millrr.  12  C.P.  70. 

Special  descriptions  of  la„,l  „„a  n„„|,.  „,•  „,,,„„„ment 
tyauHdcrs  v.  Brvakie,  5  O.R.  60;),  and  sec  Tucker  v.  Phitlin, 
24  I.C.R.  626.  ' 

A  devise  of  "200  acres  of  land,  the  west  half  of  lot  14  "'■'.. 
etc.,  the  west  half  containing  100  acres  only,  and  the  tesf,'"'"™*"'*'' 
tor  owning  the  who!,-  lot.  pa.s.,es  the  wes.  half,  the  statement 
of  the  ,,uantity  b..,ng  „  false  addition  ,„  a  certain  .le.scription 
And  this,  although  the  west  lo.lf  was  und  ■■  contract  of  sale 
.he  devisee  being  held  entitle,,  to  the  purclias..  mone^■.  Holtby 
V.   Wilkinson,  2H  Cr.  ooO. 

Where  there  are  gener«l  words  which,  without  the  specific 
description  would  carry  the  land,  a  wrong  description  or  en- 
umeration following  the  gener.l  words  may  be  rejected  as  a 
liilse  addition  or  enumeration. 

Thus.  „  devise  of  "all  my  real  cstal-."  then  ,i,i..,.e,cribuig 
Ihc  lot  by  number,  passes  what  the  ,  -tator  owns  under  the 
general  words.  Wright  v.  Collings,  16  O.R.  182-  Doe  dcm 
hijjlor  v.  I'utrrsun.  8  O.S.  497. 

So  a  devise  of  "my  property,"  the  pro,,er  number  of  the 
lots  but  the  wrong  number  of  the  concession  hein"  added 
'■"i-rics  the  property  under  the  general  description  of  "my 
property."  Hick,;,  v.  Ukkn/,  20  O.R.  :!71.  .See  also  I,,,, 
dim.  Lownj  v.  (Iniit,  7  T'.C.R.  125. 

So  also  "my  farm"  being  lot  l.",.  carried  the  broken  front 
"ith  lot  lo,  as  it  was  part  of  the  fa-m.  Simtli  v.  BiiiuikM 
II  lir.  29. 

Hut  the  general  words  must  be  strictly  connected  with  the  ac„.„,  w„rt. 

H'VlijO.  iiotcoDnectad 

with  (levlie, 

1  bus,  where  a  testator  opened  his  will  bv  the  e.vpre»,ion 
•vishing  to  dispose  of  my  wo-'  'ly  properly,"  and  pro«.^de,l 
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obtp.XTOl.  to  dispose  as  follows:  "To  my  son  .  .  .  the  property  I  may 
(lie  possessed  of  in  the  Village  of  M.,  Township  of  P.,  also  lot 
28  in  the  10th  concession  of  the  Township  of  B.,"  and  it  was 
found  that  he  did  not  own  lot  28,  but  did  own  lot  29,  it  was 
held  that  neither  the  Ki'iiernl  opening  words,  nor  the  expres- 
sion "the  property  I  may  die  possessed  of,"  could  be  relied 
on  to  pass  lot  211.  as  tliey  were  not  grammatically  or  by  their 
import  connected  with  the  devise  of  lot  28,  Ht  Uniii  d-  Lrslii . 
25  O.R.  136. 

RMidue.  The  rule  is  the  same  in  a  devise  of  "the  residue  of  nn 

estate,"  which  will  pass  the  residue  of  the  lands  of  the  testa 
tor.  though  misdeseribed  in  detail.  Doijle  v.  Xarjli,  24  A. It 
162. 

And  a  residuary  disposition  of  all  the  residue  of  my  estiit'' 
was  held  to  carry  a  lapsed  devise  of  lands  though  the  addi 
tion  was  "consisting  of  money,  promissory  notes,  etc."  A'- 
Farrclt,  12  U.L.R.  58(1. 

MMMcripUon      A  testator  divised  and  l)equeati'ed  all  the  residue  of  his 

ofMtate.  ,  ,  ...  .    ,  ^   i,  ,.  .       1 

real  and  personal  estate  which  he  might     die  seised  or  pos- 
sessed of  in   reversion,   remainder  or  contingency."     By  u 
codicil  he  ilisposed  of  land  ae^iuired  after  he  had  made  liis 
will  "to  the  same  person"  to  whom  he  had  devised  the  resi- 
due.    It  was  liekl  that  the  eoilieil  shewed  that  the  will  w.i^ 
intended  to  pass  lands  in  pos.se.SHion  as  well  as  lands  in  r 
pectancy.    Doe  dim.  Dickson  v.  Gross,  9  I'.C.R.  580. 
wuiryeaki         By  the  Wills  Act,  "Every   will  shall  be  construed,  wiih 
reference  to  the  real  and  personal  property  comprised  in  ii. 
to  speak  and  take  effect  as  if  it  had  been  executed  imim 
diately  before  the  death  of  the  testator,  unless  a  contrary  " 
tention  appears  by  the  will."    R.S.O.  c.  128.  s.  26(1)  ;  II  - 
B.C.  c.  193,  8.  21;  R.S.J[.  e.  174,  s.  22;  R.S.X.B.  c.  160,  s.  1-. 
R.S.X.S.  c.  139,  s.  24(1). 

In  Ontario,  before  this  enactment,  wills  in  this  respect  "'H' 
governed  by  an  enactment  which  is  now  R.S.O.  c.  128.  s  .'. 
and  applies  to  the  wills  of  pe-sons  dying  after  6th  Mn  ■  li- 
18.S4.  "Where  a  will  .  .  .  "intains  a  devise  in  any  l""ii 
of  words  of  all  such  real  estati^  as  the  testator  dies  seiser!    ;■ 
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possessi'il  of,  or  of  any  part  or  proportion  thereof,  snch  will  0»«p.  XTHI. 
shall  be  valid  and  effectual  to  pass  any  lan<l  awiuired  by  the 
devisor  after  the  niakinj;  of  such  will,  in  the  same  manner  as 
if  the  title  thereto  had  been  acquired  before  the  making 
thereof."  I'nder  this  Act  the  presumption  was  the  same  as 
before,  viz.,  that  after-acquired  land  di<l  not  pa.ss;  but  the 
Act  enabled  the  testator  to  overcome  that  presumption  by  a 
devise  in  any  form  of  words  shewing  that  he  intended  after- 
acquired  land  to  pass.  A  mere  devise  of  all  "the  rest  and 
residue  of  my  estate"  was  not  sufficient.  I'liimh  v.  MtOan- 
nun,  .'ia  r.C.B.  8;  Whahley  v.  Whaldn,.  l.i  (ir  4:!(;  •  14  Gr 
430. 

The  presumption  under  the  present  Act  is  that  all  after- 
ncquireil  property  does  pass,  unless  the  eontrary  is  shewn  by 
the  will. 

What  is  a  sufficient  contrary  intention  as  appeariiij.-  by  the<'oDip«t7 
will  mast  be  determined  by  the  ternm  of  each  particular  will. '°"°"°°' 
There  are  two  classes  of  cases,  however,  from  which  rules 
nmy  be  laid  down.  The  first,  that  where  the  will  refers  to 
its  own  date,  it  is  intended  to  apply  only  to  property  then 
owned ;  and  secondly,  where  property  is  specifically  described 
as  passinpr,  the  devise  is  restricted  to  such  property. 

First  as  to  time.  It  is  not  every  reference  to  the  present  P""M  tense, 
which  will  shew  a  contrary  intention.  P"(u-  priimi  facie  the 
will  speaks  from  the  death;  and  indefinite  expressions  such 
OS  "now"  "at  the  present  time"  prima  facir  refer  to  the 
fine  of  speaking  of  the  will,  viz.,  the  death.  The  reference  as 
te  rime  must  plainly  point  to  the  date  of  the  will.  Hatton  v. 
R'  rlram.  13  O.K.  at  p.  777. 

Thus,  a  testator  devised  and  beciueathed  all  his  reid  and 
personal  estate  "which  I  may  die  possessed  of"  as  follows— 
tlien  he  gave  to  his  sister  the  hoase  and  land  with  all  hoase- 
li"i(l  furniture  and  all  the  stock  in  trade  "now  in  house  and 
out  of  house  with  all  book  accounts  now  due  me."  He  was 
a  -hop-keeper  and  after  makinc  his  will  sold  his  hoase  and 
l.iinnesg  and  sulMe<)ucntly  re-purchased  them.     It  was  held 
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Olup.  ZTin    Miat  the  word  "now"  wis  not  sufficient  to  prevent  the  will 
Iroin  speaking  from  the  death.    Re  Holdeii,  5  O.L.R.  156. 

A  devise  of  "Walkerfleld,  beinj?  the  property  I  now  reside 
upon"  was  held  to  pass  property  acquired  subsequently  to 
the  will,  for  the  purpose,  as  shewn  by  evidence,  of  being  added 
to  Walkerfii'ld,  and  the  word  "now"  was  held  not  to  shew  u 
contrary  intent'  'i.    Hatton  v.  Bertram,  13  O.K.  766. 

But  when  testator  devised  to  A.  "the  homestead  farm 
on  which  '  t  ^ide,"  and,  after  making  the  will,  acqiiir.'ii 
other  land  n  c  connected  with  the  farm  to  which  he  removi'.l 
and  on  which  he  lived  at  the  time  of  his  death,  it  was  hcl.l 
that  the  after-acquired  land  did  not  pass  under  the  dcvisi'  "I 
the  homcHtead.  although  the  word  "now"  was  not  u.snl 
Aifer  v.  Kstahrimks,  2  N.B.  E(i.  1192. 

"As  at  present  invested"  is  not  sufficient  to  indicate  a  con- 
trary intention,  though  the  testatrix  in  her  will  referred  to 
her  estate  as  being  "worth  upwards  of  $40,000,"  and  .slit 
ac(piired  after  making  the  will  about  $60,000.  Kt  Lau-sun, 
25  X.S.R.  454. 

Words  of  futurity  and  general  description  in  a  residuiiiy 

devise  will,  however,  restrict  the  language  of  specific  devis. ... 

Thus,  a  devise  of  "the  property  on  H.  Street"  was  follow.d 

by  a  gift  of  "all  the  rest  and  residue  of  my  estate,  real  1 

personal,  which  I  shall  he  entitled  to  at  the  time  of  my  .!■- 
cea.sc."  The  testator  after  making  his  will  acquired  oih.r 
])roperty  in  II.  Street ;  and  it  was  held  to  pass  a.s  part  of  '\\>' 
residue,  the  residuary  devise  being  by  its  language  inteii'i-il 
to  pass  future-ae(|uired  property,  yfiirrixiu  v.  Morr.si,,'.  3 
O.R.  223;  1(1  O.R.  30:!. 

Secondly,  as  to  specific  description.     A  deviar  nf  »i • 

parcels  of  land  to  specific  devisees  followed  by  a  *»vi-    •! 

"the  remainder  of  my  estate"  with  detailed  des^npti f 

parcels  constituting  the  remainder,  is  a  specific  or  r«ti!'  '••'■ 
(leseripfion  of  land  and  does  not  carr\-  nfter-aofUired  ;  ■•]" 
erty.    Cromhii  v.  Ciinjur.  24  r,r.  470. 

But  a  devise  of  "all  my  r.->ij  estate."  followed  by  an  ■  "" 
crafion  of  binds  owned  at  the  time  of  'be  will,  will  pass  i:!!-!- 
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.oq  ..red   „„„.    Th..  will  .p..„k,  f„„„  ,„..  ,,ea.h.  a.ul  .ho  go,,-  «.,.  XTUl 
rni  w«r,lH  cover  all  ,h..  1„,„|.  the  enumeration  which  fol- 

I0W8  »  therefore  a  fals,.  addition.     Hr  Smith.  10  ()  I,  R    449 

In  Van,icklc  ».  V„,„ickle.  9  A.R.  352,  a  great  .liffer,  „ee  of 

op,m„„  aro«e  o„.  of  an  exception.    The  testator  devise.,  -the 

south  80  acres  of  lot  12  exeeptin,.  s„  „,„ch  thereof  „a  I  ntay 

ave  .,„d  and  conveyed."    At  the  <l„,e  of  the  will  the  uj. 
"T  had  K0I.I  portions  of  the  80  acres,  but  thev  were  after- 
^.ar,U  reconveyed  ,0  hi,„  „„d  he  died  seised.     Fe,.>..„son    J 
-vas  of  „p,„,„n  that  these  portions  did  not  pass  under  the  will 
».  .t  cont„me<l  a  specih    description  of  what  was  left  of  the 

0  acres  after  d..duct,n«  what  ha.l  heen  sold.  1  (,  R  ,  ,7 
I"  the  Conrt  of  Appeal  .Spra..e.  C.T.o.,  and  Morrison  J  \  ' 
agreed  w,tl,  this  view,  while  Burton  and  ..atterson,  JJ  a" 
were  of  „p,„,.,„  that  the  lan^ua^e  should  be  .ak.M,  a,  spoken 

.m,ed,ately  before  the  death  of  .he  testator,  at  whieh't.W 
no  part  was  sold  and  conveyed,  and  therefore  that  the  ex- 
cepted portions  paased. 

«tate,  she  bequeathed  "the  t:290  due",  and  there  beine  no      "°''- 
«-eral  „.,rds  descriptive  of  the  whole  fund,  the  sun,  of  £290 
«"ly  was  held  to  pass.    Kc  Sherlock.  28  0  R   Bt^ 
A  testator  commenced  his  will  by  saying  that  he  disposed 

1  St   t  'n  rf'  T''  •"*■"  ""'  '"■"  '^'^"^''^  «"-'■  Ji"  °ot 
.."St  ,t.    Held,  that  he  died  intestate  as  to  the  excess,  the 

->;^.3.t..>vr,.^e„umera,ion  not  applying.    .,...,.„„„„ 

A  general  intention  shewn  to  pass  the   wh estate   fol. 

■  ..I  by  two  pecuniary  legacies  not  sufficient  to  exhaust  the 
"■^  there  be,n.-  no  residuary  bequest,  p„..,es  the  legacies 

»  .ir    199    5T2"  '"  '"'"""■■'  "  '"  ""■  '•''■™'»''-    l^'  •^■^'«'«. 
A  bequest  of  the  principal  su„,  secured  by  a  mortsaKc  does 

't  the  hfe  of  the  testator.    Lori„g  v.  ton,,,.  12  fir  ,374 
^  h*q«est.  by  a  member  of  „  partnership.'  of  the  '•  interest  sh      , 
.1...  business  togethe.  with  all  .sums  of  monev"  adTnc^  -"'"-■'- 
i-stator.  gives  the   legatee  the  testa.nrV  share  of  any 
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surplus  of  the  aiwets  after  all  liabilities  have  been  satisfied, 
and  does  not  render  him  liable  for  the  debts  of  the  partner 
ship.    HiiUirtmm  v.  Junkiii,  :il)  S.C'.R.  192. 

Althouifh  a  beijueHt  of  a  'estator's  chattels  in  general  lerms. 
and  uiirc'strieted  by  any  context  will  earry  all  the  personal 
estate  (iniindinK  a  niortuage;  Kr  MiMiUan.  4  O.b.R.  41.'>i. 
jet  where  a  distinetion  is  nuide  between  ehattels  and  other 
personalty  by  the  will  itself,  the  word  "chattels"  will  be  r- 
atrieted  to  such  tangible  and  movable  articles  as  furniture, 
Inrm  implements,  etc.    I'lirrxm  v.  A'err,  25  Or.  583. 

So,  a  l>ei|ucst  of  "all  my  household  furniture.  Roods  and 
chattels  of  whatever  nature  or  kind,  and  wherever  situate.' 
followed  by  a  IsMpiest  of  annuities  chartred  on  the  estate  fin- 
erally,  and  a  residuary  disposition  of  realty  and  peraoimlly 
in  peneral  terms,  restricts  the  above  worils  to  niovoblis, 
Davidson  v.  Baumcr,  15  Or.  1. 

And  a  becpiest  of  "houwhold  furniture,  plate,  linen  and 
china"  to  the  testator's  wife,  with  a  disposition  after  hrr 
death  of  all  pei-sonal  estate  in  her  possession  at  that  tiiii''. 
there  being  no  other  l)e<iuest  of  personal  property,  earri.'s 
oidy  such  articles  as  are  enumerated;  the  reference  to  piT- 
sonalty  in  the  poasi'ssion  of  the  wife  beinjf  referable  only  to 
such  personalty,  (viz.,  furniture,  plate,  etc.),  as  would  law- 
fully be  in  her  possession  under  the  will.  Consequently, 
there  was  an  intestacy  as  to  all  other  personal  property. 
Holmes  v.  IVn/Afr.  2(>  Or.  228. 

A  hetpiest  of  promissory  notes  upon  which,  after  makins 
his  will,  the  testator  has  recovered  judgment,  which  judgiiirnt 
is  unsatisfied  at  the  time  of  his  death,  does  not  pass  the  ii.'ti-s. 
Vi'etmore  v.  KJrhum,  10  N.B.R.  408. 

On  a  devLse  and  bequest  to  children  living  at  a  cerhnn 
date  of  tlie  whole  estate,  in  the  proportions  of  two-thiv.is  to 
each  son,  and  one-third  to  each  daughter,  it  was  found  «lii'n 
the  time  arrived  that  there  were  five  sons  and  seven  daui-'litcra 
(ntitled  to  share,  and  the  Court  held  that  the  estate  shoiiiil  1« 
divided  between  all  the  children  in  the  proportion  of  two 
parts  to  a  son  and  one  to  a  daughter.  Lasby  v.  Crciix'i".  -1 
O.R.  93. 
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■  liiist  lit'  "I'Brppfs,  blanket!  iinil  whatcviT  ilse  I  may  Ok*f .  ZTni. 
Ill   till'  hoiiw."  (liHti  not  carry  iiiortKuifrs  iiml  a  Imiilc  «i«"'"n    ~ 


(Ifpiwit  rici.irit  at  Mirh  hiiiwt.,  hut  only  .iioli  artidi-s  an  arc 
nf  H  iiki'  kinil  with  thimi.  ■.miiii..ratc'il.  .S«i/(/i  v  K,i„ihl  IS 
«fr.  WJ 

Hut  ii  hi.i|i„.»i  ,,f  „„,..|hjril  „f  "my  |»>rsiini,l  |ini|iiTly  (»•. 
i»(f."  fiilli,«,.,|  hy  ii„  cMiumeratiim  of  ciTtniu  chattels,  liiiss.^ 
line  third  iif  all  the  pnrHiinalty  under  the  (femral  «ord»  the 
HTiMiK  enumeration  beiuB  rejected.  Fenjiw,,,  v  SI,  „„,l  "•> 
Or.  :W4. 

By  one  claUMc  of  his  will  the  tcKtator  aave  to  lii»  nephew 
iiiK  "mill,  tannery,  hoiws,  laiiilH  anil  all  my  real  estate,  efTeets 
and  property  whatsoever  .  .  ,  at"  a  certain  place.  Other 
clausea  dealt  with  personalty.  Held,  that  fhouyh  the  eon- 
eliidini;  words  themselves  were  laruc  enouRh  to  include  per- 
siiriiilty,  the  context  shewed  iliem  to  he  restricted  to  realty. 
77i.„Hf  V.  I'nrsnii.i.  4  O.I^.R.  (i82;  .13  S.C.R.  309. 

A  testator  heipieathed  all  his  "clothin,:.  wearinK  apparel 
and  personal  efVects"  to  his  hrothcri  all  his  "household  fur- 
■iiture  and  other  personal  property"  to  his  sister:  his  real 
■  state  was  dcviseil  to  his  sister  for  life,  remainder  to  his 
■icphew,  and  he  Rave  all  the  residue  of  hi«  estate  real  and 
personal  to  his  nephew.  Held,  that  his  hrother  took  weariiiR 
apparel  and  a  watch  only;  the  sister  all  the  other  personal 
property,  and  the  ri«idiiary  bequest  was  ineflfectivc  Kc  Pink 
4  <>.[j.R.  718. 

A  residuary  disposition  of  all  the  residue  of  an  estate  con- 
"■itinir  of  money,  promissory  notes,  vehicles  and  implements 
was  held  to  carry  land,  a  devise  of  which  had  la,,se'l,  notwith- 
standinK  a  t'ift  to  another  of  all  the  n-al  and  personal  estate 
I!'  Farrdl.  12  O.L.R.  580. 

A  heqnest  of  $20,000  for  a  hospital  to  a  town  was  eiven  on 
'•""dition  that  a  like  sum  should  he  procured  by  the  corpora- 
ti"ii  "hy  a  ta.t  on  the  citizens  or  from  private  donations  or 
"llicrwise"  to  be  added  to  the  bequest.  Held,  that  a  sum 
procured  by  a  Rrant  from  the  Lc-islature  was  within  the 
"pression  "or  otherwise."  I'aiilin  v.  Win<l.inr.  36  N.S.R.  441. 
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SPECIFIC,  QENERiUi,  AND  DEMONSTKATIVE  LEGACIES. 

In  the  case  of  bequests  of  personalty  it  is  often  a  question 
of  difficulty  whether  a  legacy  is  general  or  specific.  A  gen- 
eral legacy  is  a  legacy  not  of  any  particular  thing,  but  of 
something  which  is  to  be  provided  out  of  the  testator's  gen- 
eral estate.  If  a  particular  fund  is  made  primarily  liable,  the 
legacy  is  demfinstrajife>  but  does  not  fail  by  the  failure  of 
the  particular  funjd.  On  the  other  hand,  a  specific  legacy  is 
a  gift  of  a  severed  or  distinguished  part  of  the  testator's 
property.  It  does  not  abate  till  after  the  general  legacies  are 
exhausted,  but  it  is  liable  to  ademption  by  the  testaton  in  his 
lifetime. 

A  gift  of  a  particular  thing — for  instance,  of  shares  of  a 
particular  description — if  there  is  nothing  on  the  face  of  the 
will  to  shew  that  the  testator  is  referring  to  shares  belonging 
to  him,  is  a  general  legacy,  though  he  may  in  fact  possess  the 
shares  in  question. 

The  legatee  is  entitled  to  a  sum  equal  to  the  value  of  the 
shares  at  the  time  when  he  is  entitled  to  the  legacy.  If  owing 
to  alterations  in  the  constitution  of  the  company  it  is  impos- 
sible to  ascertain  the  value  of  the  shares,  the  legacy  fails. 
Macdonald  v.  Irvine,  8  Ch.  D.  101,  109 ;  In  re  Gray;  Dresser 
V.  Gray,  36  Ch.  D.  205. 

The  most  common,  though  not  the  only  kind  of  specific 
legacy,  is  where  the  testator  gives  something  which  he  pos- 
sesses at  the  date  ri  the  will. 

In  those  eases  there  must  be  on  the  face  of  the  will  enough  | 
to  L-hew  that  the  testator  is  referring  to  something  actually 
existing  at  the  time. 


SPECIPIC  LE0ACTE8. 

180.  '      ■  ■    ^ '™"  ^'^  Broir,wn!fli,  9  Ves. 

Similarly,  a  bequest  of  f.,000/.  in  the  South  S.„  P 
stock  is    general,   thouirh   tV»    *    ,  ;"« '""■•h  Sea  Company's 

amount  at'the  da  eofhtwi       pT  T   !'"™   "■"  "''^' 
Jrorllock,   1    B    C    C    If;-..      ...f*'"'-''    "■'    P'Momtgh  v. 

101 ;  fn  re  gJ      n         ^^^•^""'O'"'^''  ^-  Irrh,c,  8  Ch.  D. 

".oney  i„  the  fun.Is,"  was  held  Secfie       ^  """"'  "'  '''""■' 

iniit;^;  ief  :;\;:r  r  "°"^^- '-  ^^  ^"-'«' 
^-wthSs^irHtj^-'-^r™""'-^-^"'^^^ 

that  it  is  so  ^  ^^^"^  ^""^  "'''  ^™«  "f  'l^e  wm 

». ..  p..r,. ,  v„.  „,  .„:  -SLivsi.-n;:: 

'"•  ''<:'* '  ^''^  ^'l'""'  V-  £«*!,,  L.  E.  1  Eq  3-8 

'«sS:;th;:  lrr^''°"'l°"'^-^-'^^^- 
-tHi.,    in  e^stenofat  t Jti^::  ^r^^XtrrS: 
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Lefracy  of 
'    fitock  not  in 
rouuit  num- 
l>er«  whore  the 
testutor  has 
tlic  pxnct 
amuuut. 


Gift  of ' 
Btuuk. 


Effect  of 
■WiUs  Act. 


Specific  gift 
of  utuck  whore 
testator  has 
BmuUer 
amouut. 


Gifts  of  long- 
uiinuitietj. 


Gift  of  part 
of  ^  Twciiio 
fuud. 


Tlio  pnmo  is  tlio  caso  witli  a  gift  of  4,000/.,  rajiitnl  stock.  In 
tlio  3  per  CL>nt.  ConKoIiilati'd  IJaiik  Annuities,  "or  in  wlmtso- 
cvcr  of  tlio  Oovonimont  funds  tlio  stime  sliall  ho  J'oun'l 
in\e.-^1r(l."     ll.^hhni  v.  McholU,  1  Y  &  C.  C.  478. 

AVhrro  tho  legacy  was  not  of  stock  in  round  numljers,  Ijut 
of  -'jZO-.V.  ;K  Eiink  Stock,  and  tho  tostator  had  the  oxaM 
amouut,  it  was  hold  siieciri(\  At  tho  proseut  day  it  wouM 
]ti'ubably  ho  held  that  that  fait  ought  not  to  affect  tlio  cnn- 
ftnutlon  of  tho  will.  JiJ/'rci/s  v.  J'jfrcn-s,  3  Atk.  130;  s'o 
lioliiiii^on  V.  At/tiiioit,  '*  B.  015. 

A  j;:ift  of  "my"  stock  is  specific.  Anhh^rttcr  v.  M(tr;/iiir. , 
2  1).  C.  C.  108 ;  JIi//rr  v.  L'ff/r,  2  B.  200. 

Tho  (ffoot  of  the  Wills  Act  upnu  such  a  gift  is  to  leavr  it 
spotiflc,  though  it  includes  all  tho  stock  of  tho  partieuhir 
description  belonging  to  the  testator  at  his  death,  /y/'/// 
Lnii'jdak  v.  liriuyH,  8  D.  M.  &  G.  301  ;  Goo<Ua<i  v.  lhin,rt', 
1  K.  &  J.  341  ;  Trimhr  v.  Triudtr,  L.  R.  1  Eq.  UDl  ; 
Bofhamhij  v.  Slicrmny  20  Eq.  304;  In  re  Slater;  S/atrr  v. 
Sliifcr,  (1907)  1  Ch.  GG5. 

A  specific  gift  of  a  sura  of  stock,  wlierc  it  turns  out  that  tlio 
testator  had  only  a  smaller  sum,  passes  tho  emaller  sum. 
As/ifoii  V.  As/tfon,  3  P.  AV.  3S4 ;  Gordon  v.  Dtff,  3  D.  F. 
&  J.  062. 

Long  annuities  were  a  form  of  property  which  proved  \^-vy 
puzzling  to  testators.  They  also  puzzled  tho  Courts  and  who 
the  occasion  of  a  good  deal  of  very  doubtful  law.  The  p:u- 
ticular  diihoulties  which  aroso  upon  gifts  of  these  annuitiis 
fire  not  likely  to  arise  now,  aud  it  will  bo  sufGeient  to  <ilve 
refereuces  to  the  principal  eases.  Fonnercau  v.  Puijnfz,  I 
B.  C.  C.  471;  explained  G  Ves.  400;  Colpoys  v.  Colp-'r, 
Jae.  451;  Boys  v.  Williams,  2  li.  &  M.  G88;  commenteil  ou 
in  Gordon  v.  iJiif,  3  D.  F.  &  J.  GG3 ;  A.-G.  v.  Grotv,  -2 
II.  &  M.  G99. 

A  gift  of  a  part  of  a  specific  fund  is  specific.  Ford  v, 
Flcmimj,  1  Eq.  Ca.  Ab.  30'2,  pi.  3;  2  P.  W.  4G9  ;  Nrlsnu  v. 
Carter,  b  Sim.  530;  Olieer  v.  OUm\  11  Eq.  50b;  MeCUlin 
V.  Clark,  50  L.  T.  616. 
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lesaoie.     ,.„„,  ,  ^4, ;   ™'    I-"-  -  a  gift   of    ,.rifi„  -^  ^"■- 

Similarly,  a  gift  of  money  "nut  of"         •« 
'took   "out   of-   apocifie  stock    i!  "L^         T''' '''"'''"'"' ''^'r 
"'o-'ey  out  of  the  dividend,  If  slk^         '   "'  ^'"  ''""''"■^'■'  °""""™'-' 
■"vested  iu  .took.     Sr^Z  ,,  ,       "'""-^ ""'  °*  "'""^y 

Ur.  &  Sn,.  204.  '  '  ^^  ^-  ^'   ''' '  ^"""-  v.  *,„//,,  i 

On  the  other  hand    a  m'ff  r>f  7 

;Poeiiio,    but  demonatrltive'      ^Ivr:"-'/;!  "'/f  '^  -"A:         .,., 

*MMerm    ^*'-"  ^-  ^™'^-  4  ^-.  150;   ^„J  ^fcrS- 


\  |to  [viy  out  of 
actTtainfund. 


effect  of  makin/the  leJl!  r         '^'  P"^"'-  -""^  '■-™  the 
out  of  the  appoiLd  fundi)     °"'"^''"'  P"^'"""  ^'     ■'% 

m-  funded  property,"  it  is  more  ,Hffl     u  f  ,°^  ^'  "'  "  ^'^^'-  "^  «'"  ■"  "m, 
»/ t'.e  two  J,i  th:^fTS'1tl      '"t""'"^'''^''-^^^^^^^^^ 
'f  ll'e  testator  estimates  his  sfl  T  '"''  '""'''^•"'  «"'t  "^ 

^'■'■"«™  V.  .„4T E  •> E7;>r  '■'""' '"  ^'^-  '''■'  - 

AtL'rdTi'tLlrSre^n  •«  ^"W"  '«  t^-r 

%cy  of  a  thing  whiehtrj        Tafnoft'r  ''^'''  T'^- 

s  .t j^rtL'-r '  ''■ "  -  -■  "  "^ 
»^  ^  'Hn,  Of  ^h  t  itSLrr-'^  'r-^'  -^' 

"impiates  tlie  acquisition,  as,  for 
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WTiclIicr  n 
ffift  of  n  itum 
"  jiivcHtod" 


Mpfcific. 


iiistunro,  of  tlio  stuck  lie  may  .lie  [.osseesed  of.  Foimlainr  v. 
7////,-,!)  Tr.  04;  Steimrl  v.  l>,iilo,i,  i  Dougl.  'ilO;  2  Chitty, 
iM;' Strfhmoii  T.  l)oi,-'n„,  :(  U.  :i«;   Qiuc's  Coll.y.  Sutloii, 

12  Sim.  -r-'l. 

Whether  the  gift  of  a  sum  "  invested  "  in  a  particular  wny 

■.•i„vc.t..a"     i'  »r™'fi''  ">■  ""''  'I'T^nda  on  the  question  whether  the  tes- 

ina'particulur  ^.^^,„  jacaiA  tho  legatee  to  have  the  sum  however  invested,  or 

""''""  whether  the   actual  investment   Is  the  miportant  part  of  the 

description. 

Thus,  a  gift  of  "the"  7,01)0,'.  out  on  mortgage  is  clearly 
specific,     r.'didiirr  v.  ]riilloii,  6  Sim.  9:i. 

A  hcquest  of  1,I10U/.  described  as  "  now "  invested  or  even 
only  as  iuve-tod  in  a  certain  way  is  specific.  Ifmrim,  v.  ./"'•/■- 
«o«  7  Ch.  T).  •■i'V.t  (where  Lf  (Inir  v.  Finch,  :!  Mer.  -iO,  is  dis- 
„pprovcd)  ;  McCMhn  v.  CM;  50  L.  T.  GIO;  lir  Eohc ;  SImh 
V.  Wnipol,;  (il  L.  T.  497  ;  In  re  Pratt;  Fratt  v.  Pratt,  (18IM) 

1  Ch.  401  ;  III  '■'■  Nottiiijr;  Joim  v.  Palmer  (No.  2),  (1895)  2 
Ch.  Co7  ;  111  re  Slatn- ;  Slater  v.  Stater,  (1007)  1  Ch.  665.  See 
Sjiarrow  v.  Josse/i/ii,  10  B.  Ki5. 

A  gift  of  :i,000^.  "  invested  in  Indian  security"  has  upon  the 
general  Ic.i.guage  of  the  will  hen  held  to  bo  demonstrative. 
Jir,/lt(ii,  V.  ^r/ttoii,  19  Eq.  30 ;  see  Beraii  v.  A.-O.,  4  Giff.  361  ; 

2  N.  E.  52  •,  MeCkllan  v.  Vlarl;  nq-a ;  :,i  re  Pratt;  Pratt  v. 
Pri:tt,  xiqira. 

But  if  the  gift  is  of  300/.,  or  tlicrtatioalK,  invested  by  the  tes- 
tatrix in  a  ctrtain  way,  tho  words  "  or  thereabouts  "  show  that 
the  investment  is  the  important  part  of  the  gift.  Kcrmoiie  v. 
MachiiiuM,  L.  K.  1  Eq.  457 ;  it,.  3  Ch.  584. 

The  following  gifts  have  been  held  to  he  speeifio  : — 

A  gift  of  a  particular  debt,  or  of  the  money  duo  on  a  pai-tieu- 
lar  security;  as,  for  instance,  of  "my  mortgage,"  or  "the 
money  now  owing  to  me  from  A."  Iimcs  v.  Johmon,  4  Yes. 
538;  Siilchotlmm  v.  Watmii,  11  Ha.  170;  Elli,  v.  Walhi; 
Ami..  309;  Siiiallniaii  v.  Gooldeii,  1  Cox,  329;  Gardner  v. 
7/„//o«,6Sim.  93;  lie  ]lri,lle,i  C.  P.  D.  336  ;  see  Sielney^: 
Siitiieij,  17  Eq.  65. 

A  gift  of  the  interest  of  money  on  c,  particular  Beemily. 
Ai^Iiti'irner  v.  Maeijairc,  2  B.  C.  C.  108. 


■^namplps  of 
jpecitic  giftH. 


LEOACIFS  CONNECTED  WITH  LAND. 

A  f-iU  „f  ,„„ney  ,Ie.cribed  as  "  l„i„j  "  „„  „  ,,,,„;,.„,„,,,,„., 
i\'A',„  V.  C„r>,.;  .    Mm.  MO  ;  /.;,„/  v.  F/n,,!,,;;,  a  I'  W  Vi',  ■   1 
tq.  C„.  Ab.  3(.-.,  pi.  ,•).      Soo   S,,„,-o,r  V,  ./„„„./,«;,«  B    ,;,', 
l>i)n/h  V.  P//*;/,.,  !)  A'es.  SDO. 
A  l,.gacj-  dirooto,!  to  bo  paid  nut  of  tl,..  amnunt  of  a  debt  du. 

to  tl  0  tostntor  ,.,  a  d™,o„,trativo  loga.y.      r/,/.,,-,,  v,  J', /  u 

W.  It.  m  ■  4  Jur.  N.  S.  .04:) ,  (i  ]i.  r,  8,S.-, 

Forgi^ihg  a  debt  amounts  to  a  spcifl..  pift  „f  ,ho  debt      /„ 
re  llnhiion-:   If Winoi-r  v.  «■«/««»■,,  ,1907)  ■' Ch  •'" 

If  a  ro^iduary  legafoo  bas  by  .rrangon.on't  wiih 'tlio  testator 
outsdo      owdl  ao,.epted  a  fust  as  to  a  spedfio  pa.,  of  Z 

iMniiijn  T.  /(  uxliiiiritoii,  (VM\->)  2  Cli.  2:.'0 
^  tlpon  the  question  whether  legaeio/glven  in  supposed  exer 
c^o    apowerwh.h  the  testator  .annot  e.oreise  L'e  speein! 
Tr  ;  ;•  i'"'"'-  ^   ^-  -^  J-  ^'''  ^'"   ^■'""'^.-    ?'-y"  V 
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iii. 


Legacies  Coxxk.teu  ,mih  Land. 


4-'0  ;  i„„„,^V«  V.  %;„«,.„,  10  Ch.  l.-i(i.  '    '  ^^-  ;:^fX 

A  dense  of  land  to  be  sold  and  divided  among  eerlain  persons  D  "■'■ 
makes  them  specific  legatees.     P„„.  ..  /.„,,,,,;„,_  ,,  ."^^ T^™  ^-^^^^ 

The  gift  of  a  rent-charg.  or  annuity  to  be  paid  out  of  land  or,  ,      . 
Wh  powers  of  d.strcss  is  specific.     Z.„,  v.  S^L,  1  V  W  m-  ^'^^' 

42 L. ?ch.".m     ""' ''  ^-  '■  '''■  ''•  "" ^'""•^ -  ^'"'™. 

o^fotrlTIlfwlTtr^'-r  ""'  '"^S-^t°''«Pa'<l  or...„,e 
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HrKCIFK',  (iKNKUAL,  AND  DEMONSTHATIVli  LLOAClt-S. 

Nor  will  ji  ;rift  oi  a  lop^afv  '>r  nn  annuity  witli  a  racro  chttrgo 
on  Iftuil  bo  K(tt«:ific.  U'i//ow  v.  Ji/ii)ifts,'2  Kuss.  4-j2;  DihIchw 
A-'i/ifon/,  |.j  fcini.  i> ;  r<i'jif  v.  Jf"i\/,,  1  II.  &  M.  (Hy-i. 

Hut  11  trust  to  raifio  n  sum  of  luonoy  out  of  lanJ,  wliitli  «uiii 
is  then  givi-ii,  is  a  specifio  legacy.  Wr/fji/  v.  UoikvUjf'i;  I  U.  &. 
M  :.:\\  hirhin  V.  Kilininlx,  \  Ha.  ^Ta. 

So,  too,  a  lUrec'tion  to  jiay  a  sum  out  of  land,  tho  only  gift 
Lfiiig  in  the  din-ftion  to  pay,  is  siireiflo.  Spunnuf  v.  Glyu, 
\)  VuB.  48;t. 

In  suih  u  t'lKso  thu  fuut  tluit  tlio  porsonulty  ia  given  after 
payment  of  l'';i;ncie3  will  not  nmko  tho  gift  uf  a  sum  out  of  tiiu 
proceeds  of  Side  uf  realty  demonstrative.  J!ir/,r/s  v.  Lfft//>f/, 
JiKuss.  418. 

A  f^enoral  direction  to  jtay  tho  legacies  "Iiereinafter"  given 
may  make  a  legacy  to  he  paid  out  of  tlie  pruooeds  of  salo  of  real 
e>tiito  demonstrative.  JlvUi/it  v.  d'nmf,  4  Etp  140 ;  see  Frnini 
Y.  JJoirliiKj,  20  B.  024 ;  4  Eq.  14.>,  t.. 

And  where  a  legacy  was  given  out  of  a  fund  which  was  not 
available  till  tho  death  of  A,  bnt  there  was  a  direction  that  it 
was  to  bo  paid  with  tho  other  legacies,  it  was  held  demonstrative. 
Williuuis  v.  Iltujhvii,  24  B.  474. 


Whether  a  Gift  is  Specific  or  Resihuary. 


Whether  a 
jrift  iM  sjjocific 
ur  residuary. 


Eiiumcrfttioa 
of  Hpeuilic 
ILiiigs. 


A  gift  of  the  whole  of  tho  testator's  personal  estate  '  ay  be 
specific.  Poircll  v.  Rih'i/^  12  V.<\.  175;  liojf'tif  v.  Early,  42 
L.  J.  Ch.  472.  And  the  fact  that  tho  testotor  provides  another 
fund  for  payment  of  debts  affords  a  .--trong  argument  that  tli" 
l>ersonal  estate  was  intended  to  bo  specifically  given.  See  tli'' 
cases  cited  under  the  head  of  Kxoneration  of  I'ersonalty. 

IJut  where  a  testator,  after  directing  his  executors  to  pay  hl^ 
debts,  and  giving  legacies,  gave  all  his  personal  estate  to  A, 
with  certain  exceptions,  and  gave  the  residue  of  hip  estate  to  liis 
executors  on  certain  trusts,  tho  gift  of  the  personalty  was  held 
not  to  be  specific     Ruhertnon  v.  liromlhi'iif,  8  App.  C  812. 

A  mere  enumeration  of  specific  things  in  a  residuary  bequest 
will  not  make  the  gift  of  those  things  specific.    Taylor  :.  Tayl<>i\ 


"'''''*'"^'^^"«'>n.r,u,V,;,„K 


A  (lireilion  i||„(  „,,.,,,•           ' 
'"  '■"  T,n.'.  /.v,„,,  ,  j,,^  ';^':;  "■■•  e'f  of  ,h„.„  Uu.U  ., i,i„ 

I  '"I  -»ta,„,,  ,„o  residue ;:  J  i ' : ' ;'"'■ '» ""■•'»"  "•  =  if,  rfi': 

I     ^" <'A  1  Jr.  .t  cr.  ,     2a  V  f  '""•^'  ''""'^■-  ^■■' « V 

tl,„„  a,oo„/,  ^  """  ™'  '«  l-o,  whether  more  or  U, 

Where  tlio  rjift  ;,  ,,„f  ■     , 

M"»-  JA3,  commented  on  in   n,  n  ""^""  ''   »""««'/•«, 

*""«  V.  /;7,j,„,,/,/_  3  V  &  B  •>  '  '■""■"^ted  ou  in 

-  «  1.0  had  given  t  L  ^x''  ?''''^''  *'"'^  '^  "'  "f^et   h  "ai  '-^t" "' 

I"; '^."'ec. abat::::;7rd'-;-  "the fund i. dei:r  ''^■*"- 
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of  th«  nth,.:   »«n...     /■»;/'•  V.  /.,-;./«'/'..//.  IH  V-.  fU  JM- 
,„„«/  V    r;.rr»,  •JH  n.  1  ;  //-  /v  J,«trn, on'-i  T,-mh,  L.  U.  2  Rl- 

.j;c,.,  II  «//,„/,.  V.  A,,iimv,  ■♦  Kq-  ■"■;  "■-  ^''  '■'■  ^'•'"'''""•■ 
r,«,/./"»  V,  Smiih,  (VMW)  1  (.'li.  ::in. 

If  the  fund  i»  "nn  -nor  wliioU  <lio  toKtntnr  Un"  a  l"i«fr  of 
„,,,,„i„t„u..,t,  tlu'  com.,  as  rogar,l«  tl.n  In.t  i.nint,  am-ur.  to  be 
,lil',.r.'i.t  It  tlio  t-'stator  r,vorestimi.to»  tl.o  tun.l  ami  ^^p,m\» 
it  in  .no-ifio  M.m,,  «.,.!  tl...  npfnintmont  of  »„..  uf  .u.h  Hum, 
fail.,  Iho  failuro  en.iros  lor  tho  b,.n,.(it  of  tl,o  otlior  l.giitoes  so 
fur  as  noeossTiry  to  nu.ko  up  the  sums  ain'ointcl  to  tlioni.  /vi/..- 
V.  Ilviih.  1  Ch.  1>.  -MT. 

Where  the  sum  Inst  given  out  of  n  sjieeiBe  tun.l  is  given  as 
tho  surplus  <,r  vesiauo  of  tho  fund,  u  e.mtest  has  f,v,iuentlv 
arisen  whether  tho  so-ealle.!  surplus  is  not  in  eltect  a  gift  of  the 
f\K  'ilo  sum  remaining. 

It  the  sum  last  given  is  stated  in  figures  but  is  also  cles<.riboa 
as  tlio  residu,.  ot  the  fund,  or  tho  resi.luo  of  tho  tuud  is  gv..n 
n„a  the  nm.umt  is  then  stated  in  figure: .  this  is  a  spo.ific  g.tt. 
U„-Jnioo,l  V.  Oirn,,  'AS  U.  1 ;  /"  '^  MtTirm,,',  Trii^t..,  L.  li.  ■-' 
Eq.  27(1 ;    V'ldpu/e  V.  Aiilliorih  4  E.i.  37. 

And  the  authorities  appear  to  establish  that,  when  the  testator 
shows  that  ho  is  dealing  with  a  fvind  of  a  speciBe  amount, 
and  gives  a  sum  to  A,  a  sum  to  13,  and  the  residue  to  C, 
and  there  is  no  eontrary  intention,  the  residue  is  as  speeifie 
OS  the  named  sums.  Pa-r  v.  Lc„,rn„j,nll,  18  Ves  403;  AV 
„„■!<■  Ch.Miu  :i  Sw.  380  ;  E,mw,  v.  ApfhM.I,  ■>  M.  &  C.  o(, : 
WrUlhis.  M'<'«lon,  'X  B.  429;  iV.rr.,  v.  Ciii-.hi,,  30  15.  •■...1; 
W„ij,„l,  V.  AiMorp,  4  Kq.  37;  IM.rr  T.  F„n,'r,;  3  Ch.  oii,, 
p.  040.     See  Jilillii-  v.  Jlnikllcttom;  (i  Kq.  C). 

To  make  tho  gift  of  the  residue  speeifie  it  must  appear  that 
the  testator  is  dealing  with  a  fund  which  he  eonceives  to  bo  of  a 
certain  amount,  otherwise  there  is  no  ground  for  saying  that 
the  residue  is  speoifio.  Falkncr  t.  Ihdin;  Amb.  514;  P,ln  v. 
Petie,  14  B.  197 ;  Viti'm  v.  Moytlock,  21  B.  202  ;  De  Lin/e  v. 
Iloihjf-s  17  Eq.  441. 

If  debtH  are  directed  to  be  paid  out  of  the  fund,  or  if  the 
residue  has  to  bear  payments  which  must  be  of  uncertain 
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,//.r«L,„       .  B^«rA,m,,„  V.  AimifWfj/,  :),i  w    R   7V> 
And  ,f,  ,hc  fund  b..in«  .,«lc,  ,he  .™,a,„r  make.  «ifu  p.ru"y 

.mount  ,n,„rc.cl  and  th.  r™id«e  could  only  ca  ^^1  iT 
There  may.  of  oourne,  he  special  circun«t«„c.,  or  indica 

N-.acie,  a.  not  all.uot  pa./o,  trel'^d.'"^!;  :'  ''^:~ 
"teably  ,f  the  fund  is  insufficient  to  pay  then,     On    h  •  2 
and   .f  the  fund  i»  n.o.  than  sufflLL  'rpay''; ':  t^ 
■lo  not  share  m  the  increase.    Lastly   if  „nJJ,l    ,  ^ 

^«nshy,a,e,  . elapse  do.  not  hen^iuhH;!:^'" 
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CANADIAN   NIITKS. 

A  l).Miiie«t  of  "plate,  plated  goodi,  boolu,  picture.,  toRcthir 
with  all  acccimit",  pHp.T»  and  .•ffcoti.  tlmt  may  b.'  in  my  P"" 
Hwiion  at  the  time  of  my  death,"  anil  another  iMMpuiit  of 
homes,  eattle,  cowl,  aheep  anil  farming  implementa,  arc  ip.' 
ciflc,  and  there  beintf  no  residuary  dispoaition,  the  residu. 
of  pemonalty  if  any,  i«  undi.po.ed  of,  McKidd  v.  Brow,,. 
5  Gr.  633. 

A  hequait  of  .toclt,  cattle,  etc.,  "upon  or  belonirinK  to" 
certain  lands  ia  specific.    Rudd  v.  Harper,  16  O.K.  422. 

A  bequeat  to  a  widow  of  "the  full  control  of  all  my  real 
and  personal  estate,  stock  and  implements  durinR  her  lit" 
time"  ia  specific  aa  to  .tock  and  implements.  AugwiliKe  v 
Scarier,  18  O.R.  192. 

A  direction  to  sell  real  and  perronal  property  and  pay  U".' 
acies  thereout  makes  them  specific.     Sleeker  v.    White.  St 

Or.  163. 

A  bequest  of  "$5,000  of  the  money  to  which  I  may  be  en- 
titled  18  my  share  of  the  partnership  business,"  to  be  invest,,! 
and  the  income  to  be  applied  to  the  maintenatice  of  the  testa- 
tor's daughter,  with  a  provision  that  if  the  income  sl,-,Ui 
tall  short  of  $400  it  should  be  supplemented  out  of  the  Lnn- 
eral  estate,  is  demonstrative.    Day  v.  Ham.,  1  O.R.  147. 

A  bequest  of  "the  interest  on  £1,000,  out  of  the  m.m,.v, 
invested  b.v  me  in  the  Montreal  Bank  in  Canada,  to  1.,-  ^"i- 
nually  paid  to  her    .    .    .    during  her  life,  and  at  her  d.ath 


DIMONHTIMTIVI;, 
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CUMULATIVE   AND    SUBSTITUTIONAL   LEGACIES. 

I  LEGACIES  Of  equal  amount  given  by  the  same  instrument 
are  merely  repe'  tions.  Greenwood  v.  Greenwood  1  B.C.  C. 
30  n  ;  Garth  v.  Meyrick,  1  B.  C.  C.  30;  Holford  v.  Wood. 
i  Ves  75;  Wanning  v.  Thesiger,  3  M.  &  K.  29;  Brine  v.  Fer- 
rier,  7  Sim.  549;  Early  v.  Seuhow,  2  Coll.  342,  Early  v.  Mid- 
dleton,  14  B.  453. 

But  there  may  be  an  intention  to  give  both.  Barkenshaw 
V  Bodge  22  W.  R.  484,  where  the  gift  was  to  trustees,  and 
the  legacies  were  introduced  by  the  words  "upon  trust  to 
pay  "  and  "upon  further  trust  to  pay,"  &e. 

If  the  legacies  are  not  equal,  the  legatee  is  entitled  to  both. 
Yockney  v.  Hansard,  3  Ha.  622;  Curry  v.  Pile,  2  B.  a  C.  2-..K 
Baylee  v.  Quin,  2  Dr.  &  War.  116;  Adnam  v.  Cole,  6  B.  Sol. 
The  rules  with  regard  to  cumulative  legacies  do  not  ap..ly 
to  the  ease  of  a  pecuniary  gift  and  a  residue  given  to  the 
same  person.  In  such  a  case  the  legatee  is  entitled  to  both. 
Kirkpatrick  v.  Bedford,  4  App.  C.  96. 

II  Legacies  of  equal,  less,  or  greater  amount,  given  In- 
different instruments,  as  by  will  and  codicil,  to  the  same  Per- 
son, are  prM  facie  cumulative.  Hooley  v.  Hatton,!  B.  C  t. 
390  n  •  Lee  v.  Pain,  4  Ha.  201,  216;  Roch  v.  Callen,  6  TIa. 
53l'-  C'resswell  v.  Cresswell,  6  Eq.  69;  Wilson  v.  O'Leary.  1- 
Eq.'525;  7  Ch.  448;  WaUh  v.  Walsh,  I.  R.  4  Eq.  396;  /«  re 
Armstrong;  Mayne  v.  Woodward,  31  L.  R.  Ir.  154. 

Bequests  of  a  share  of  residue  by  will  and  of  a  pecun.ar,' 
legacy  by  a  codicil  are,  of  course,  cumulative.  Gordon  v 
Anderson,  4  Jur.  N.  S.  1097;  Ledger  v.  Hooker,  18  Jur  45l. 
It  makes  no  difference  that  the  codicil  recites  the  g-lt  i>5 


Kill. 


Guy  V.  Sharp,  1  M.  &  K.  589. 
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V.  AV«„,y,  5  D^,  (}^  ^,.  g    gjjg     ■     '"".  •'  'Sim.  4.'JI  ;   sco  .S.„rrr„ 

III-  It  niny,  howovor,  aiinoqr  f!,..f   n 
'-t^ment  is  intended     o  be  1  t  /      f "   '-'  *'"■  '"<-■ 
shown:-  ""  «''l'sfif"tional.      Tliis  may  bo 

"■  it  the  instrument   by  wliich  tl,„ 
not  a  codicil,  but  is  described  „    "       T         ^'"  '^  '"'"'°  « 
<'-  presumption  is  strong  th't  ""•'""  "■="   ^-^™'™'. 
sfftutionso  far  as  it  goes  for  1  •"''"''  '"  ""^  '■>  ^"b" 

^  ';■  If  t'-e,  additional  itt!„ff'''''''''''''"'''^''^^^s' 
tas  not  time  to  alter  his  "  '/"  " .  """  "-  t-^ator 
-bstiUitional.    i.....v.Z>i;~|-"''^-''wiin.e 

->-ei::::;:it;--;r-^«r.=.nato,.of 

-'-  the  rule  as  to  addition     !ts  !; /r"  """^  ^  ''™"="''t 

•ope^ixrtrtsnrv--  -^  ^» 

V.  /JrnW,  7  Sim.  049.  "'"'  '"'trument.     Av«. 

T!ie  same  will  bo  *),„  . 

-a  a  dilferent  '^    ^ttl IIT  ^^^-^  ^^  "  ^'^'  '"  "  P-- 

---e;ta.;-rir:;™:--- 
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100  CUMULATIVE  AND  SUDSTITUTIONAL  LEGACIES. 

Oh.p.XX.    dispositions    as    a    r^™    testamentary    r'^r'^r-    ^'^^'''f'^ 

aL,.!.,;  2  S.  &  St.   14.-,;   A.-G.  v.  //«*y.  t  Mad.  2U.! ; 

llc,n,„u„j  V.  G,,,;,.!,,  'i  S.  &  St.  31 1 ;  1  Bl.  N.  S.  479. 

So   one   codicil    may  appear  to   be   a  mere    repetition    o 
another;    if,   for  instance,  both   are   of    the   same  date  and 
contain  the  same  provisions  in  all  respects.     WhyU  v.  WhU, 

17  Eci.  50.  ., 

So  if,  though  not  of  the  same  date,  the  legatees  are  the 
same,  and  certain  specific  legacies,  as  .-ell  as  the  residue  are 
gl^en  by  both.    DuUc  of  St.  All..,,,,  v.  II,'«,..M.;  i  Atk.  C.36 , 
see  Cool  V.  ««y-/,  i  B.  C.  C.  521 ;  C,„„pbc!l  v,  R,rl  of  Ra,l„o,; 
1  B.  C,  C.  271 ;  Eoxb„,vl'  v.  F„lk,;  \^  W.  E.  39. 
if  tl,o  terms         s!  By  the  character  of  the  second  gift  itself  :-    ^ 
t^Z:t,      „.  If  the  second  gift  only  adapts  the  bounty  to  -rcamBtance.s 
it w.» meant    .,    ,    ^        happened;    as,   for    instance,   the   deoth   ot    prioi 
""■"""'•     leglteel     lZ„  s.  ir.-.-nV'',  «  Vcs.  402 ;  Alk„  ..  Clio., 
3  Vc«  289  ;  n>lo,;,c  v.  Duh-  of  Lech,  5  Ves.  369. 

;,  If  the  second  gift  can  be  looked  upon  as  eJiplanatory  ui 
the  prior  gift.     Mo,j,j,-ii,je  v.  Thachccll,  3  Ves.  Jun.  473. 

f  If  by  a  codicil  the  testator  revokes  a  portion  of  a  prim- 
gift',  and  then  repeats  the  rest,  so  that  the  repetition  may  be 
explained  as  ex  «b,„„la„U  ,-a„MA.  B,„,jo„  v.  B,;„J0„,  17  \  cs. 
34 ;  llmchenp  v.  llmiMifte,  2  Br.  &  S.  90. 

,1  If  the  second  gift  is  coupled  ^vlth  a  gift  of  some  specfio 
thing  already  given,  this  shows  it  to  be  substitutional.  C„m. 
V.  Pne,  17  Ves.  402;  see  Lo,;l  Ma.jo,-  of  lo,„lo„  v.  Rx^'H. 
Finch,  290  ;  explained  6  Ir.  Ch.  131. 

.  And  generally  it  seems  that  the  difference  in  the  way  m 
vvhi'eh  the  two  gifts  are  given  is  in  favour  of  their  being  cumu- 
lative.  IMoes  v.  r,„.ocK  3  Ves.  735 ;  Lee  v.  P,w,,  4  lla.  .01 
Though,  on  the  other  hand,  if  the  two  gifts  are  of  the  sam 
amount,  but  given  to  different  trustees,  the  argument  is  the 
other  way.     Be,,!/,,,,  v.  Bei,;/o,i,  17  Ves.  34. 

/.  The  testator  may  show  by  a  reference  to  a  gift  m  one 
codicil  as  a  sufficient  provision,  that  the  gift  so  given  was  all  .lie 
legatee  was  intended  to  have.     Bohk,/ v.  Eobh-!,,2B   9.. 

n  The  presumption  that  two  legacies  given  by  two  codicil 
are  cumulative  is  rebutted  by  the  fact  that  both  aro  expresW 
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i»  i.itenJe,l  to  apL  to    1        ""  'T;^  "<■""  that  tl,e  alteratio,, 

tl»  original  le  Jv  31  ",  *'"  '"'  *'"  ""''"■■*  "' 

a...l  Hmit^o,,:"'i:!'~.t7'  'othesa^eeonaitics 
I-ii,  149.  '   "'"'"'  ''■  *""''■".  (mi)  I  Ch. 

wdicil  revokes  (he  1„„  •  '^  *'"  ^  '^'hetlier  fl,e 

'«-  int:\te'  f'^c"  ^:''''i'' r'^  -•» » '->' 

tlnrrh-i/,  .'JO  ]j.  267.  ™'  ''■^'  i    F'^licr  v. 
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ii'^fJ;  f;«*/o- 


ite  rule  does  not  apply  where  tl.e  le„aov  ^.v 
6>vm  to  a  different  person;  for  instance,  ;L 


V.  Joiiex,  -M  B.  4It<, 
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fUMULATlVi;  AM.  SVliSmriloNAI.  I.WiACIKS. 

e„ai,.;i  ^iv.s  a  l,.,a.y  to  lus  s  ,n-m-l,.w  "  i>,.toa.l  of  "  Ac  log.™  . 
to  hb  .kuKlitor,  wlm  IkuI  di,,!  «n,,,.  tl,o  ,kto  o  tho  .nil. 
Cl,.,l,n-i.  V.  yu,„„j,  ■>  Itus..  is-i  ;  1!,.  aih.o„,  •--,!.  &  H.  ^■■>^>- 

Whoio  a  testat<.r  speeiHcally  .li>l>c.8ea  of  his  rorsonnl  obt:it.. 
ana  dir,.c.to.l  bis  AM.  t»  bo  i.ai,l  out  of  l,is  voal  cstato,  wlnoh  !,.■ 
dovisea  in  trust  to  sell  and  fay  cortaiu  logaoioa,  and  thon  l,y  a 
oodioil  rovoVod  .o„,o  of  tl.o  l.^raoi,  s  given  by  the  will,  and  gavo 
othorlogacios"  instead  thoi-ouf  "  to  the  .amo  logatcos  and  al>,, 
gave  fresh  logaeies,  hut  did  not  disturb  the  gift  of  tho  i.orsonal 
o.tato  it  ^vas  held  that  the  legaeh'S  given  by  the  eodie.l  nnlst  1.  ■ 
intended  to  be  raid  out  of  the  i.voeeeds  of  sale  of  the  real  o.tat... 
L„,a;,fl  V.  .1/";/««"/,  -S  B.  C.  0,  •.':« ;   I  Ve..  Jun.  'h'-^- 

Wliero  a  codieil  revokes  a  logaey  given  by  the  wdl  an. 
gives  the  san.o  legatxe  a  different  legacy,  uhioh  is  not  expres.M 
to  bo  in  substitution  for  tho  revoked  logaey,  it  is  easier  to  arrn. 
at  the  eouelusion  that  the  legacy  given  hy  the  oodieil  is  a  new 
and  iudoi.ondent  gift,  and  not  subject  to  the  h.eidenls  of  tl.. 
revoked  legacy.     Uuvruu:  v.  CuHr.  '/,  ■'>  Sim.  3,  -J. 

AVhere  an  annuity  was  given  to  the  testator  s  wife  so  Ion?  :.- 
she  should  continue  his  widow,  with  an  oi.tion  to  take  n.  1.  u 
thereof  a  legacv,  and  the  marriage  was  dissolved  m  t  k 
testator's  hfetiine,  it  was  held  that,  as  the  lady  was  not  the 
testator's  widow,  she  could  not  take  the  annuity,  and  tlu.l 
she  therefore  had  no  option  and  could  not  take  tho  lcg.v> 
either  In  >r  ]lo,Mhi,ilo„ ;  BoMinghH  v.  CkimI,  2o  tli.  H. 
685  •  see  p  6«9,  where  Lord  Selhorne  exi.resses  tho  opminn 
that'  the  rule  does  not  depend  on  the  circumstance  of  Ihj' 
ori-inal  gift  being  by  will  and  the  substitutional  gift  by  e,  d.  ... 
but" on  tho  natural  inference  from  a  gift  being  given  by  way  ■■r 
substitution  or  in  lieu  of  another. 

Where  a  testator  gives  a  legacy  by  hi»  -.11  and  by  a  ,-1  mI 
he  gives  to  the  same  legatee  what  is  cs,iressed  to  be  a  fur.  .r 
sum  or  a  sum  in  addition  to  that  given  by  tho  wdl,  then  tl. 
additional  legacy  is  subject  to  tho  same  provisions  as  r.gav. 
legacy  duty  («),  separate  use  {<.),  time  of  payment  (c),  fund 
of  which  it  is  payable  {,!),  and  eo-ditions  as  to  vesting  (.,  a»  tk 
original  legacy,  unless  there  is  an  intention  expressed  wlud. 
prevents  the   application   of   the   rule.     .M,,.ti»,f   v.    /■."'    ' 
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V  (lours  2  Ve.  Jun,  «9(rf) ,  Crou;Ier  v.  ««..,     „p;„  ^I 
S^'Woi,.-  Benyon  v.  Gncw,  51  L   T   116  (.) 

And  this  rule  applie.,  even  if  the  legacy  given  by  the  eod  eil 
s  not  expressed  to  be  in  addition,  and  there  i.  no  referenee  to 
he  legaey  given  by  the  earlier  in.trnn,ent.  Johnstone  v.  Ball 
Of  H,..rouy.  1  D.  F.  &  J.  IS,..  ,,,  „,  .,„,„,_  ,  j.  ^  ^   j^^ 
A,  ,n  the  case  of  substitutional  legacies,  the  rule  is  not 
™.  ed  to  additional  gifts  by  a  different  instrument.     F„ 
ins  anee,  ,f  an  ennu.ty  is  to  he  paid  out  of  income  to  A  and  i, 
certain  events  a  further  annuity  is  given  to  A,  the  ;;e    m" 
•.on  ,s  tat  the  second  annuity  is  also  to  be  ;aid  ou    ol 

We  by  wil  ,  and  by  codicil  an  ..ditional  legacy  s^n  n 
ernis  „.  ,eh  create  an  absolute  interest,  the  ifmifationfof  t  : 
"gina    legacy  cannot  be  imported  into  the  gift  of  the  a<-di 

/    J  l/       >  r  '  ""''""'  "''"  *"  "■  ™b«itutional  legacy(i) 

cnlarli"    ""  f."°'  ^""J'^-^'  '"  «  ^'ft  over  to  which  the 
mat  It  should  be  so  appears  in  the  will;  if  for  instance   th. 

i"o.^  Cli,  111  (6)  .  see,  too,  Haley  v.  Bannister  21  R   <!ifi 
Donnellan  v.  O'.V./H,  J.  R.  5  g,.  523.  ' 
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CUMULATIVE  AND  SUBSTITUTIONAL  LEGACIES. 


CnmulatiTt 
leffMiM. 


CANADIAN  NOTES. 

Chap.  XX.  A  bequest  to  an  executor  in  oi..-  clause  of  a  will  of  the 
interest  on  certain  funds  to  compensate  him  for  his  trouble 
and  expense  in  attending  to  the  will,  and  a  bequest  to  the 
fame  executor  in  another  clause  of  *100  per  annum  for  going 
from  H.  to  T.  to  submit  his  accounts  from  time  to  time,  are 
not  inconsistent,  and  the  executor  may  take  both.  HMem  v. 
Severs,  24  Or.  320. 

A  bequest  in  a  will  of  a  residue  to  the  churchwardens  of  a 
church  for  the  general  purposes  of  the  church,  and  a  bequest 
in  a  codicil  of  a  legacy  to  named  trustees  as  an  endowment 
for  the  same  church  are  not  substitutional.  Ball  v.  Rector, 
etc.,  of  Church  of  Ascension,  5  O.B.  386. 

A  bequest  of  $150  a  year  to  a  widow  durante  vuluitate  in 
lieu  of  dower  charged  upon  the  real  estate,  and  a  charge  in 
her  favour  of  $100  a  year  on  the  fund  produced  by  the  sale 
uf  the  realty  and  personalty  which  was  bequeathed  to  twi) 
8ons  subject  to  each  paying  the  widow  $50  a  year  are  cumu 
lative.    Edwards  v.  Pearson,  4  O.K.  514. 

A  bequest  of  an  annuity  to  a  widow,  and  subject  therein 
a  bequest  of  a  blended  fund  to  a  legatee,  with  tl  ..rovisioii 
that  if  he  died  under  thirty  the  fund  should  be  distributed 
according  to  the  Statute  of  Distribution,  entitles  the  widmv 
to  her  distributive  share  as  well  as  the  annuity.  Ke  Quimli!i. 
5  O.K.  738. 

A  devisee  was  directed  by  the  will  to  make  a  competent  prn- 
vision  for  the  testator's  niece.  By  a  codicil  made  on  the  shdic 
d,iy  the  testator  devised  to  his  niece  a  parcel  of  land.    Held. 

that  the  devises  were  cumulative.    Bail/  v.  Miller,  1  E.  &  \. 

218. 
Where  a  testator  gave  two  legacies  to  charities,  both  to  he 

paid  out  of  certain  stock,  and  by  a  codicil  reduced  the  legiuy 

to  one  charity  and  gave  the  amount  by  which  it  was  redw> il 

to  a  third  charity,  it  was  held  that  the  new  legacy  came  out 

of  the  stock.    Smith  v.  Seato;  .  17  Or.  397. 

Though  the  presumption  is  that  gifts  given  by  a  will  ami 

codicil  are  cumulative,  it   gives  way  to  a  plain   intentim. 


ggtetitn- 
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h^r  "that  share  or  division  'Jv'  T"  '^  "  ™'''^'''  '^"^^ ~ 

former  will,  i„  land  •'  Z     I  ,T  f    "  "^  "'"""»  '«  '»  « 

>ana  in  fee  and  noTSot  ."^  .^ T,  th  ^ '  """  ""^ 
V.  7c.A«,  4  O.K.  457.  '  "'  "'^  bequest.    Sco« 
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CHAPTER  XXI. 

THE  INCIDENTS  ATTACBINO  TO  SPECIFIC  AND  GENERAL  LEGACIES. 


ill 


«kap.  ZZI. 

Ademption 
«f  apectflo 
J«gacr. 


Ademption 

deetroys 

obarffe. 

Ademption  by 
loMat  aea. 


by  Act  of 


rUament. 


Spoclflo  devlee 
adeemed  by 
Bale. 


Sale  or  con- 
veition  of 
eeoui-ity 
given. 


Contract  for 
aala. 


I.  Ademption. 

A  specific  gift  is  adecmea  if  at  the  testator's  death  the  .sul.- 
iect-matter  of  the  gift  has  been  destroyed  by  the  act  of  God 
or  converted  into  something  el.«e  by  the  act  of  the  testator 
or  by  duly  constituted  authority.  In  re  Slater;  Slater  v. 
Stater,  (1907)  1  Ch.  665. 

If  the  gift  is  adeemed  a  charge  imposed  upon  it  is  also 
adeemed.    Cowper  v.  Mantell,  22  ^.  223. 

Thus  a  gift  of  chattels  is  adeemed  if  they  are  lost  at  sen 
with  the  testator.    Durrant  v.  Friend,  5  De  G.  &  S.  343. 

So  a  devise  of  advowsons  is  adeemed  by  an  Act  of  Parluv 
ment  abolishing  the  advowsons  and  giving  compensation  to 
the  owners.    Frewen  v.  Frewen,  10  Ch.  610. 

A  specific  devise  of  land  is  adeemed  if  the  land  is  aft.f- 
wards  sold,  though  the  purchase  money  may  be  impre.ss«l 
with  a  trust  for  reinvestment  in  land.  In  re  Bagot  >  Settk- 
ment,  31  L.  J.  Ch.  772. 

If  a  particular  security  is  given  and  the  testator  sells  it  or 
converts  it  into  something  substantially  different,  for  instan.-.. 
from  debentures  of  a  company  into  debenture  stock  of  the 
same  company,  the  gift  is  adeemed.  Humphreys  J.  Hum- 
phreys, 2  Cox,  184;  Harrison  V.  Jaekson,  7  Ch.  D.  339;  .V-.o- 
donald  V.  Irvine.  8  Ch.  D.  101;  In  re  Lane,  Luard  v.  I«««, 
14  Ch  D  856;  Manton  v.  Tahois,  30  Ch.  D.  92. 

A  contract  for  sale  entered  into  after  the  date  of  the  --uM 
and  binding  on  the  testator  at  his  death,  though  not  -o,,, 
pleted  till  afterwards,  is  sufficient  to  cause  ademption. 
■Watts  V.  Watts,  17  Eq.  219. 
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purcliHw, 


:::r"-  ^^ ^-■•--"'t:S';^::t^;;r""''"°- 

""■     ''"'0tl"'<'hn[,ter,MiC,>,u,.r8io„.  ' 

Fa  some  cnsps  sipwilio  iToncrtv  li,„  t,..,  „      ■ 

]i"tif  tho  testator  c.roat,.s  ti.o  option  after  the  ,lato  of  his 
U  .ts  o«r,.,so  a  tor  hi,  death  ad,.ems  tho  gift.      „:;,''; 

2  case  of  a  gift  of  „  lease  with  provisions  for  compensation 

the    ease  .s  determined  is   different.      In  such  a  ease  the 

legatee  .entiled  to  tho  compensation.     To,,  v.  Co^Zu. 

^  gift  is  of  a  seeurit,  deseribed  as  in  the  teLrnt    °,S  ""'"'"'• 

J  ,  5  Jl.  cV  iv.  2J6;  Joi,cM  V.  HoMa/l,  32  B.  31  •  /«  „. 
;-/;   ^„,/„..„«  .,,  Zo,>,/on  City  2IM„„,  (I894)  3  Ch  577. 
/"'  f  ivken ;    ridrn  v.  J/<7&,.,  81  L  T  719 

"Utdl  after  tho  testator's  death,  does  not  can.o  ademption 
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Nor  will  nil  iilt'-ration  wliicli  U'civcs  the  tiling  iiiil>4iiiitinUytlip 
naiiic.  Tlius  coiivcrKinii  li\  tlm  <iiiii|miiy  of  it»  »lmri'  into  Moi'k 
ilufB  not  caiim'  mli'iniilion.  ".(/,.»  v.  0«/,...,  !>  ll;i,  (iiitl,  IIT',' ; 
(un  I'lirlri'lijr  V.  I'^irlrlilij,;  Vn.  t.  Tillli.  ■,'-,'li  (I'onviTdion  of  Sr>ulli 
Hon  .Stock  into  nnnuilii'M  liy  A.I  of  rMrliiiiuoiit i  ;  A'.'  l'ilklii'jtini\ 

Tiiiiti,  ti  N.  It. '.'Hi  ( ivi'i-iii.iii  of  lionils  into  »lmti«)  ;  LiiiijHill 

V.  ll,i„h-i/,  lo  L.  It.  tr.  101  ;  «■■.■  Ill  >;■  Uhl.r;  Shin-  v.  Sl.il,,', 
ailOT)  1  Ch.  (i(i.'). 

As  to  tliu  oft.ct  of  tlio  Nfttioniil  Ii,.l,t  ('oiiviT«i.iii  A.  t,  l"*^"* 
(")1  .li  -I'i  Viit.  C-.  -.'1,  upon  spc'lfir  piftH  of  :i  |»'r  ci'iit.  Anniiitius 
.<i.e  huh'  iif  Niirtliu:iih, i-IiiikI  v.  I'liri),  (\>^'M)  1  t'li-  '^'-^^  ,  I"  i' 

Jfmn  //.K/ir/i/irnI :     C/iilir/ii/l   V.    SI.    r/r»/v/('«    J/mjiHii/,  (1H!I1|    :; 

fii.  <;t!i. 

For  till' imi'|io-i.s  of  ii.liTOiitioii  no  ilihiiiidioii  iiin  1«' ilrnwii 
liutwouii  u  tcstiitor'B  own  iiroi.oily  nml  pr.iimrty  iiii[ii>iiinvl  iiiul.T 
a  gcliunll  or  Bppfiiil  power,  /ii  rr  Jtmrx' ff ;  Ihi/xiftw  Miiilin, 
(11)1)1)     1    i;h.    :)'.)H;     III    ir    Mniii:     llnhlillillini    V.    lliililiilillim, 

(X'.Wi)  1  Ch.  1011,  l'j:3 ;  in  D.  1'.  «"'■  """'.  llnl'liiiijliiu  v. 
JliiiiiiKiiiii,  (I!l0:i)  A.  C.  i:!. 

Tlii'reforo,  if  liiiij  is  appointed  by  will  in  terms  appropriate 
only  to  land,  and  the  laud  is  afterwards  sold  eitlier  nndi-r  a 
power  in  the  si'ttleniont  or  under  the  Settled  Land  Aets,  tlii' 
doviso  is  adeemed,  d'llr  v.  (I'lli',  21  1).  ;>l!i  ;  Jt'"l.'  v.  /<///., 
15  Ch.  i'.  -IKl  ;  /"  "■  .Viivi:  Iti'ililiiitjiiiu  T.  Hiililiiiijlnii,  (l!io-.'i 
1  Ch.  100;  in  U.  ]'.  »"''  iiom.  Jtrdiliiii/fmi  v.  Uninmiiiii,  (1U0:|: 
A.  C.  «. 

In  like  manner,  if  partieiilar  bank  annuities  are  appointe.l 
under  a  power  and  they  are  afterwards  .sold  and  the  proceeds 
invested  in  a  different  manner,  the  gift  is  adeemed  unless  the 
will  shows  an  intention  to  appoint  the  property  for  the  tine' 
being  rcpri'seuting  the  Ijnnk  aunuitiea.  ///  re  Jii/iiixloiir'i  Sill'  ■ 
limit,  \i  Ch.  D.  Hi-.',  and  Willitl  v.  Fiiiliiu,  ■->!)  L.  \i.  Ir.  l-^i;. 
4!)7,  are  explained  in  In  re  J/uwi ;  Beililiiiijliiii  y.  llrdiliinjh'  . 
(1902)  1  Ch.  1(11),  118,  l->0,  r,>l,  V2i. 

On  the  same  principle,  if  the  testator  makes  a  specifio  gift  nt 
a  mortgage  or  other  debt  owing  to  him  ami  the  debtor  aft.  r- 
warda  pays  it  to  the  testator,  whether  voluntarily  or  uii.l.  r 
compulsion,  the  gift  is  adeemed  and  a  fresh  debt  subsequently 
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l.nvlul 


1.  .V-, 


■■/■"■-  ':'  .t.l,.l„ 


i-'App.  r.  (i7j. 


"ttlR.li>,mti,.',,l„„,i,  '     ''""'"'■">' "i.'TI'li"'! 

-'r:;:::;i;:;;:;:'':,:;£;;''-  --  .;■«■■  ...i.. ,.. 

Whom  „  «,,eeifl,.  gift  |,„,  ,„.,         , 
tl.o  .ul,j,.,.,.„,„  ,  ;  ^f         ""    ':f '•'"   "'"   *'-■?    into   which 

J  iimripr    Ot     tlio     SflOllflo     mff      1,„„     1,„ 

«,.  J).  101.  '■   ^"'   ^'""'oool't   V.    Aw„,,  8 

".i.>..beJhon;.  •,t.^t■"''"r'♦^-'^"- 
»Irli..,l  in  .„.v„r,l  ,.,,  ;,  ^'"■■'  ^""•■''■•'"•♦'""  lias  b™, 

«-  <«ming    ritl    '^  ""  '"^'"'"^  '"^1-"'  "f  what 
g       h,m  fiom  auotlier  orfuto.    la  eud.  a  case  the 
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fact  thiit  the  !t(ttut<'r  gets  in  tlm  |<r'>i««'rty  <!'>«■«  not  «lp*trny  tho 
gift  if  tho  jiropfity  tfin  ln»  trnrf*!.  TIm*  niMt  \n  ni>t  oin*  nf 
a«lcm|.ti..ii  nt  nil.  A/r  v.  A"-.  \i7  U.  J.  t'li.  M'JI ;  Mo,;/nti  v. 
JV(«»/f/«,  (I  CIi.  I).  17ti;  y;*'  KfitffnHH  f'xffifr :  Mtinn  v.  h'ti"/'t>t 
ftfl  li.  T.  ••',*<«:  7'«'/f  V.  //'f*H(7A*»,  U!M)|)  1  Ir.  UM.I;  HPn  .l/fW*' 
V.  Muorr,  ■,>)»  B.  JlMi.  TIincn«.«  of  A/  r/r/Vr  v.  finr/i,  :t  M«t. 
50;  TA//^  V.  Jhvintt,  2  Sni.  it  (K  •■>;' I,  mny  iniMildy  Im 
HUpportMl   oil    this   grouutl ;    but   iit'tt    Uiotimit   v.    .ftiikmnt^  7 

ch.  1>.  ;im. 

'  WIhto  thiii^fs  ill  a  imrtiL-uIur  I'liin',  mhIi  uh  ii  Iioum',  \\\■^^ 
given  luid  aro  iiftfrwunlt  roniovcil  to  qiukIh  r  iiliitf.  tli'- 
qiK  rttioM  if,  wlii'tlur  t!u'  \\\uv  is  ii  miMniitivc  I'tiit  of  tlit* 
bequost  or  wlu'tluT  it  \v>  niiTrly  ili'stiiiitivo  nf  tlii-  tliiiipn 
tlio  toKtiitor  rt'ffiH  to. 

In  tlip  liitttT  iMsp  tJic  rt'iiiovnl  of  tho  tliiii^^s  lo  iinothi-r  phu.' 
is    inimutcrinl.      ('nnitii>'//riiii   v.    Ii't^'<,   2   I'na.    t.    I,t'i',   '^7,*  ■ 

iS'.m\  V.  y<'rn\'2  Coll.  71!);  Jt/,njroir  y.  Coon,  •,'7  Ii.  |;tN  ; 
yorrt-i/H  V.  /'/vf/zA^  I.  U.  !»  K4.  IS. 

Similarly,  a  bcqiiost  of  furnitiin'  in  a  hoiii^t'  will  pn^s  fiinii- 
turt'  iiiU-ndoJ  to  ho  plareil  thcrt'.  /{'iic/liisim  v.  li'intiuMm,  '■', 
Ch.  1).  ;('''J;  hut  Roo  Lnnl  liroolv  v.  l-jirl  0/  W'lnri /., 
•J  I)e  Cj.  &  S.  -pJ'>. 

If,  liowt'VtT,  tho  hi'ipu'st  of  the  thinj;^  \i  4'onntTtu<l  witli  thr 
enjoynn'iit  of  ll;«  liousc.  botii  bcinj;  ^'iven  to  the  h'gutci' ;  or  it 
the  gift  is  of  such  furnituro  as  may  be  in  r  particular  placi-  at 
tho  testator'n  ileeeuse,  a  penuunent  removal  works  on  ailciiip- 
tion.  Co//, ton  V.  (j'li'/hy  Vi  Sim.  10;  S/itif'fr»hitri/  v.  S/ififhu/fin//. 
:2  Vern.  747 ;  Ilfur/tiiir  v.  Ufuv/ZiiWy  M  Mail.  ^7i) ;  Gmn  v. 
S>/hioii,/A,  1  B.  C.  C.  129,  n.;  SpcHcrr  v.  Sjirncn; '*}  B.  .">1S. 

But  ti  removal  for  a  temporary  purpose  will  not  have  tlil- 
effrft.  Domi-ilv  v.  litdvt;  'V>  B.  (U)4  ;  C/inpm<ni  v.  Jlui/^  1  \v~. 
Sen.    1*71  ;     Noi-irif<    v.    Friiii/iH,    I.    1{.    \)    Kq.    IS  ;     Iji„f/   v. 


Jhvdt/ 


,4  B.  C.  C.  o-\7 ;   Loni  Bfoo/;v  v.  E'u/  of  ]\%it 


fd\  -J 


De  O.  A:  S.  4'.?o  ;  7^/  ir  Jo/mx/oit ;    Coch-irl:  v.  Fjn/  of  /> 
•,>6  Ch.  D.  5:i8. 
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^•"- ""•  -!"•••  ..f  .1,..  «i,i  .„,   'T    "■,:'"■■■'  "'"■^" ;'--';"'■" 

"'"  ••-•'.tor  .„!,., ,,u,.ntl>-  „  ""'•■  '■•  '"■■  '"••"■"■••.  ■•"■"- 

»iv™i,,.i,i,,,iM. '    •  "'"'""■'•"  "'■■  '■•■>•-'■■■»  "I  i-a....i,„i,i:  ;;;;:;!■;;;:"' 

lli'fimj   til,.    u-;ir    . 

;;'-'.M..,,,,„,,,:;::::,:::',;:i •;..«....,..„. 

'■'-  '■"«""•»<  in  .i,n  1,.,...  ,'';'V''''''' ''"'■''■"''•  «-•• 

'"*'■'"'*■  r„rt.  V.  r,;,y„ , , :  '■;■•-';'•  "t ^'  """■  '"'^  '"<-- 

o      ;        •  •"'"■"■'"'"'v.  yv™,,.,:)  |.  w  „..,     , 
-\"to/,  l(i  V(.8.  lor.  """"',  .)  \,.s.  „n;).   shi't.r  V, 

i'l  tliG  same  wav  (Ji  i 

'      n    II  iiill\cvii|i|.()   (o   ,,^„     ,      I  ■'""    l).iM.ii( 


■  .\  iri: 


I' I,  .V'.j 


••-'  r-.  T.  ■.-: 
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I,/, 


■''•II  ^.  ll:,,l,;  •> 

Jllnth,  ~H    I,    'f 


.itvcyiiuijo  to 


^"'  "  S'"'"''-"!  Kift  r.f  h.u,l 


'"I'l  (I  ehiittcl 
tlliivt    ti, 


iiml 


'77"''  V.  /; 


lIlflTCst   W 


nilriiipl 


I"  nr  a  Ik 

'■"•1  ;'/'////ii  /;„■/,, 


'I'lHm   in   tliu 


'""«  ill  «l,i,.|,  ilie  ,,,„„,,,^ 
iff  "f  tliiit  iutpri'st 


Miul. 


■-,;//,„ 


IJ.  (  ■ 


8111,0    „.,r_v.       JtmMoj: 


JM, 


C.   -'Ill  ; 


'(",  1  JV  (• 


<'.-.'(!  I 


».   Miiiil,,/  (i 


•■^''I't.  ^-1  nf  (ho  Wiib  A, 


a'f  iiin.le  or  ,Ioi,,.  ^nhs, 


■t'l  i'niiot.s  thiit 


luting  to 


an.)-   ri'nl 


''I'lt'iitl.v  to  tl 


foiiH'.)iinrf.  or  oth, 


I'"  •■x.'cution  of  „  will  „f 


"■il;,  .1,.; 


"«Tt  an  a,.t  by  «l,i,h  sn,h 


I'l'ivonnl    r.,(,„,,    „|^ 


simll 


I'rovent  th,.  op,.r„tio„  of 


■M'ln    !■< 


"s  af, 


-"ate  or  interest  in  snol.  real 


i'iii[iriscil, 
foivsaid. 


11  simll  b,.  re(oked  ... 
"'"  "■'"  «'i<l'  .■e»l.ec.t   to  .ncl, 
Porsonu!  estate  as  the  testator 
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(■!'      |! 


Share  of 


nil 


shall  bavo  i»r)\ver  to  <]isjio.*o  nf  by  will  iit  tho  time  of  his 
death. 

Till' tJfe't  of  the  <:t'(tinn  appt'ai'd  to  bo  nioroly  to  repeal  tho 
ohl  law  ini(h'r  ■^hieh  a  change  of  iiitfrrst  in  itself  rcvoktd  a 
*;ift,  and  to  leave  the  ('(mrt  free  to  construe  the  will  in  such  a 
way  us  to  e;irry  ont  the  testator's  intrntion.  Tlie  f^oetion  (loos 
not  make  sonietliing  newly  ncijuired  pass  umbT  a  gift  if  tin' 
languajje  of  tho  jiift  is  not  ajii)roi)riftte  to  pass  it.  »See  lihfhv  v. 
Jilah;  10  Ch,  1>.   IS7. 

Thus,  where  a  tes^tator,  having  a  leasehold  hoii^e,  gives  his 
house  f(T  all  his  interest  therein,  or  for  all  the  residue  of  his 
tt-rm  therein,  and  afterwards  aoipiires  tlie  reversion,  the  fee 
simple  baa  iu  several  cases  been  held  to  pass.  The  ttstatorV 
intention  in  those  cases  waH  that  the  devisee  should  lune  thi- 
testator's  interest  "whatever  it  might  be.  llo  intends  to 
describe  the  projierty  ami  not  merely  to  limit  tho  gift  to  the 
estate  he  lias  in  it  at  the  date  of  Ins  will.    Sfrufhrrs  v.  Sfttiffins, 

5  "W.  K.  SOU ;  Mi7c.s  V.  J///rs  L.  R.  1  Eq.  402  ;  Co.r  v.  linnK-tf. 

6  Eq.  4:2*2  ;  Z/r/vv/  v.  iruhon,  I.  K.  7  0.  L.  157  ;  Wahju-ootl  v. 
D('i>iou,  r,'  Eq.  L'OO;  S<i.r(oit  v.  Sa.rtoii,  l-'i  Ch.  1>.  -S'A) ;  ser 
Eiiiiix'i  V.  Sii/if/i,  '2  l)e  (jr.  &  S.  7  22  ;  which  may  be  upheld  on 
other  grouudr!. 

So  where  tho  testator,  being  entitled  to  a  third  share  of  a 
business,  bequeathed  his  share  and  interest  in  the  business. 
and  afterwards  acquired  the  whole  business,  the  "whfde  busi- 
ness was  held  to  pass.     Li    ir  Jiii^si'// ;    Rh-^hiU  v.    Onll,    in 

Cb.  D.  4;v,'. 

On  the  other  hand,  a  gift  of  the  lease  of  the  house  in  whii  li 
the  testator  should  reside  at  lils  death  will  not  pass  a  freehold 
boxise  subsequently  purchased  by  tho  testator.  In  ir  Kniijlil ; 
Knifjht  V.  Bimje^^,  31  Ch.  D.  '>]<S. 

And  where  a  testator  devises  a  freehold  estate  and  after- 
wards sells  it  and  allows  part  of  the  purchase- money  to  remiiiii 
on  mortgage  of  the  estate,  the  mortgage  money  docs  not  p;i:s 
under  the  devise  of  the  estate.  Moor  v.  liaiubccl;  12  Sim.  I'J-!; 
f,i  rr  Chircs,  (IS'JIi)  I  Ch.  '214. 


'■■'-'  "■'""  .'-i:t  titi'??'" ':  ''"^"  '"^  ^'-'«-  1-^r  ■'-* 


in 


Clap.  XXI. 


"Kplltillll 


]jis 


•  >  "It.  ti.«tutur. 


-'"Srnsr:;^"-- ""• 

!■"■•  "..Htan™,  liability  at  tl,         ,  '  ,  '"•  ""^'••'t'O"- 
''»l"lmos  <..vi,t;„g  „t  (,,„  ,,:  .^°'  "*^  easfhold.  tl,c  rule  is  that  s„„  ■« 

"-  --•'  aftt,.  the  :iii::;t  t  '"'\  ° ^  -i"...  t  ^^^^t 

''''H''*-st.™,,;,,,.;;,  --  at  .1.0  death  a„a  for 
;'  ---.  if  .!.o  testator  has  ,,;  '"  '""  "'  --'-,  a,u, 
"l;:";  «'  tl-t  th..,.o  i,s  a  ..,U-  „f  ;'  "'"  r-l'orty  to  go  .,„t  of 
;;•<'«!  to  havo  it  ,„t  ;„  .,„.'';;;'  "-  -Tocifio  ,e,ateo  is 
':'"'""""-  V.   AV//,,   JO   /I,'      ,„f  ""^  "-"ronse  of  ,he  estate. 

«"   the   other  hand/tif     :    :-f*''-''-'^'-^--i-%'. 
-''"7out,o;„,si„eide„t  to ';:'!"?"    "'"^'    ''^^    «- 


■Si 
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and  tlie  continuing  oWiRations  uu.lor  tho  lease.  Fihinlliiiim  v. 
Kclhi,  .iiiprr, ;  Om-nill  v.  IjiimfieUl,  -*  Jur.  N.  S.  177  ;  lit  ir 
T„h,r:  An,M  v.  A«//.»,  -Ki  L.  T.  80.> ;  W  W.  It.  S,s:i ;  M 
I..  ,T.  Ch.  7-21;  hi  y  li'ililhy:  TIioiii/ikoii  v.  Iti'iMiuii,  {l>^i>. ) 
1  ('I,'  S7(;;  Ki„,il,„iii  T.  Kiii.jli'itii,  n"'»V  1  If-  1'";  •'"  '■' 
Jlrf/i/  :  IMhi  V.  A.-G.,  (ISiKI)  1  Cli.  S-21  ;  not  following  In  -' 
BnniiH;  Jl'irii'H  v.  »n»/.'/,  (W-^)  1  I'll.  HI  ;  I"  •■<'  T„iiili,i^ni, : 
roiiiilmoi,  V.  TiMiliiii'iiii,  (!«!'«)  2  CIj.  •->:!■,'. 

AVIkto  slLircs  avi'  spocifl.illy  licH|Uf allied,  calls  made  letuio 
tlio  testator's  deatli  uro  i«iyalO,e  out  of  liis  estate;  ealls  made 
after  liis  death  must,  a^  between  residuary  and  speeilie  legatee,  be 
born,  bv  tl.e  latt.  r.  J,v„./,-,<e,;  v.  Jliinirf,  M  B.  I'-'l ;  AM,i,.,- 
V.  Fn-icl;,  -X  1!.  :i81 ;  />'.'/  V.  tt'.v,  1  l»r.  &  S.  -.'(il ;  see  In  o 
Box,  1  H.  &  il.  'I'yl.  Tlie  earlier  case,*,  Illuinit  v.  llni,!,!..', 
7  ,Sim.  4:! ;  /«<,»™  v.  r/,«™/«r.-,  2  Coll.  4:35 ;  4  li.  C.  -'0-),  Inn  ; 
Wriillit  T.  JF -««■-«,  4  Do  G.  &  W.  :iU7  ;  Cke  v.  Clic:  Kay,  UH  K 
may  be  considen^d  o\erruled. 

Where  the  residue  wis  given  to  a  tenant  for  life  and  aftrr 
his  death  specilic  shares  were  given,  ealls  on  the  shares  nu-.de 
after  the  testator's  death  were  held  payable  out  of  the  geuernl 
residue.  In  n  Box,  1  II.  &  M.  Oo'>.  But  ought  they  not  lo 
have  been  charged  upon  the  shares?  See,  too,  MimhimM  v. 
Irciiii;  8  Ch.  D.  101  (as  to  the  policy). 


S       \ 


ExDiitratien 
of  mfirtj<!t)^c;J 
proptTty  in 
CHSts  befijr" 
Lorko  King's 
Act. 


IV.   ESONKHATION    OF   MoRT(iAfM'.l)   Paol'KRTY. 

In  Ciises  not  adeeted  by  the  Ileal  Kslate  Charges  Act,  Ifol, 
commonly  called  Locke  King's  Act  (17  &  IS  Vict.  c.  11:1  . 
amended  by  111)  &  :!1  Vict.  c.  C!),  and  40  &  41  Vict.  c.  ;i4,  the 
devisee  of  mortgaged  lands,  whether  freelmld  or  leasehold,  tli- 
mortgages  upon  which  had  been  either  created  or  adopted  by 
the  testator,  was  entitled,  in  the  absence  of  a  contrary  intent;- iii. 
to  have  tho  mortgage  paid  olf  out  of  tho  first  four  (lasses  nt 
property  in  tho  administration  of  assets;  and  as  regards  tlie 
fourth,  viz.,  real  estate  charged  with  d.Ojts  generally,  it  th-- 
mortgaged  lands  were  themselves  inoluiled  in  the  general  AvMp' 
of   debts,   they  bore   a   proportionate   part   of   the   moitgaire. 


f-ocKi;  Krvfj's  act. 


Tho  ilevisno  had  no  i,Vl,t  f„  r„ii  „^,„„     „ 


17.! 

Cbip.  XZI. 


iHo 


.ua 


M'i    mmly   ,l„scrir.tivn        ;•  /         ,"""™i'ji>. 

,.     ...  -iiilJll^p.         Jhi/.y     I,/  t'>  Uw  i:i,>Tt- 


^■-    •'•     C.    .).->!  ;      7,': 


not    cxo- 
111'-    raorlg-ag... 

At      ,■  IHTM.iiiiin-, 

^";i-':::r.:o::::;nLr^rr^-^'°''-- - 


mortn 


■'S"ff'' 
L.  T.  .5i)0 


"11   otlur   fsfaU's. 


''■"«/«■»,  ,-.  /„,,   1  K  ^^  J  y--        '"oitfaS"  tl,,m  anotlier  [.art. 
Un.ler  a  devise  of  land  to  V   I,o  n„   • 

-rtgago  doM  to  conorato  .1^4,  ,,™    *  J™  'j-  ^^J^^'^" 
diivisee  was  not  cntitl,.,!   t„  i.         ..  ' '  """t  •''" 

"f    tl.o   personat;  I     1     ,  ""  '"  "°^'^"^^<'  I^^  "«   "ut 


Whoro  the  ownorof  an  estate  made  a 


»f  the  estat 
liimself,  undi 
estate,  witli  i 
estate  was  the 
J(n/,iii.ioii  V.  77, 


reservino 


'1-  wliieh   lie  created 


■neral  poiver  of 


voluntaiy  settlen.ent  3w,„„, 


npiiointment  to  '^"'•-'^  '"'"tf. 


eovenaut  to 


iiorfgage   on  the  settled 


primary  fund  for  tlio 


V«y,  it  was  hi'ld   that   tli 


Tho  law  on  this  siilj] 
■■ges  Act,  ISoJ  (17  ,t   ,,s  y 
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■meiit 
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10  settled 
mortgage. 
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I-uAc  Kii 
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or  iitlu'i-  horoditnmciits,  wliicli  sliiill  at  tlii'  tinio  of  liis  ilcntli 
be  ulmrgi'il  witli  tlic  ]iaymi'iit  ..f  iiiiy  sum  or  films  of  numoy 
by  way  of  mortgagn,  ami  suili  iwrsoii  shall  not,  by  bis  will  or 
clocd  or  othi'r  cbiciipicnt.  liavo  sifjiiifii-d  any  contrary  or  otluT 
intention,  tbo  boir  or  devispo  to  whom  such  land  or  biTcdita- 
monts  sball  J.'si'cnd  or  bu  dcvisod  siml!  no.  1«'  ('ntitlcd  to 
liavo  tlio  niortgag.'  dubt  di8(jliarp;c'd  or  satisfnd  out  of  tlio 
liorsonal  estate  or  any  other  real  estate  of  sueh  person,  but 
the  lanil  or  liereilitaments  so  charged  sliall,  as  between  the 
different  [.ersons  ehiiininp;  tV.rougll  or  \inder  the  deeeased 
person,  bo  piini.irily  liable  to  the  ]inynient  of  all  niortt,'a.iii' 
debts  with  whiili  the  same  shall  bo  ehar-ed,  every  part 
thereof,  aeeording  to  its  value,  bearing  a  proportionate  part 
of  the  mortgage  debts  charged  on  the  whole  thereof :  Provided 
always,  that  notliing  heroin  contained  shall  alfeet  or  diminish 
any  right  of  the  mortgagee  on  such  lands  or  hereditaments  to 
obtain  full  payment  or  satisfaction  of  his  mortgage  debt, 
either  out  of  the  personal  estate  of  the  person  so  dying  as 
afofsaid  or  r.fherwise :  Provided  al.=o,  that  nothing  beri'in 
contained  shall  alVert  the  rights  of  any  person  claiming  nnd.  i 
or  bv  virtue  of  any  will,  deed,  or  document  already  made,  oi' 
to  be  maile  before  the  1st  of  January,  L^iOo, 

The  Pveal  Estate  Charges  Act,  \>>r,7  (:!0  it  :!1  Vict.  c.  fiH  , 
e.Ntends  and  definrs  the  meaning  of  the  words  "contrary  or 
other  intention"  in  the  ease  of  testators  dying  after  the  :)Ut 
of  December,  IStiT,  and  by  sect.  2  declares  that  in  the  cmu- 
struc'lion  of  the  principal  Act  the  word  mortgage  shall  Ii" 
deemed  to  extend  to  any  lien  for  unpaiil  pnrchase-nir.my 
upon  any  lands  or  hereditaments  purchased  by  a  testator. 

By  the  Iteal  Estate  Charges  Act,  1877  (-10  &  -H  Vi<  t.  c  :!  I  . 
it  is  enacted  as  follows  :  — 

1.  The  Acts  mentioned  in  the  schedule  hereto  (17  &  I"^ 
Viit.  e.  IP!;  •!')  &  31  Vict.  c.  00)  shall,  as  to  any  testator  "v 
intestate  dying  after  the  31st  December,  1877,  be  held  tn 
extend  to  a  testator  or  intestate  dying  seised  or  possessed  "f 
or  entitled  to  any  land  or  other  I'Teditaments  of  ■>  ■latcvcr 
tenure,  wdiieh  shall  at  the  time  of  his  doath  be  charged  wilh 
the  payment  of  any  sum  or  sums  of  money  by  -.my  of  movt- 


ij_r-aMe»r-  .-<•«■?■••* Xhi/Ji>3k» 


'■"I  KK  kino's  Mr. 


17.j 


""'-«  (in  tl.„  oa,o  of  „  „.„„"';  "^     '';  *-"■*-  or  i,„..,„„,, 
™oh,.„n.r„ry  ;„t,.„fio„  .U;U    ',1      ,    ""'•'■   """"''"".•   ""'l 

2-  This  A..t  sl,„{  „„,         ,';•;'•  ;f-  -.V  -nl  e„„t.. 


"?f,'ropato  l,„„ls  ,„,,  ,,-,,,,;  ,„     ''"'■^'  J^'"ff'»  A,.t,  is  ,1,,,,  „,,.  tol«Ii„bl, 


npfrropato  l,„„ls  ,„,■  lial,l„' 'f'"".,  "''""^  J^''"ff's  A.t,  is  um  ti,o  ,-"  — 


"''""  ■^"■""'«  "'■'■  I'M,;,  fh.  Ar/, 

,1„„„„,   ,  '■*""'   <^^'"™inL'  fli,„„„l,  ,    '"  ■"  ^T-^t  prm,,,. 

'loeeasoJ  iii.iv.on  "  iu  T,,,.-,    t-     ■         """"fT"   or  ,i,i,ler   tho  "« ^tWi. 


J  l;.-.  *  8,„.  IN,;.  "■■""  "■"o»-Vcf.     y*„vv.  V.  /v™./ , 

A^Mho,.,,.K.„,H„^j,::^;^^j--M .rigi,,,., 

-  "'^:u::;::i"r:- !*?-■■'- ''-„...^^ 

Ir.  126.  ^"^^     '"""  V.  Mn.,,,,,,  31   j^  jj 

1  Ch.  726.  "  ^ '"•"'■■■  r^"ther  v.  /■,„,,,,.  ,,,,„,>  wij.i,,"'^" 
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vi-'opyhuldf 


1     V*    ' 


■> 


LhiiiI  i>i 
for  sale 


ninlt  Pi'oprrf;/  /-^  inf/>w  fhi-  Arts. 

(V.pyholtld  firo  within  I.ocko  King's  Act.     Pipn- v.  Pijur,  1 
J.  .til.  01. 

trust  y  Land  devised  on  trust  for  sale,  nnd  coming  to  tlie  to^tato^  as 
liersondty,  is  not  within  thiit  Act, 


Li-artclioIiL*. 


Mortgage  by 
dppoiiit. 


/.,«•«  V.  /..«■/«,  l:i  I'l.  21fl. 

Lcaseholils  lire  notwltliin  tlio  oiisimil  Ai't  or  the  Act  (it  ISIiT. 
.S(,/m,„ni  y.  ».him,ii,  1-'  W.  U.  .Jill  j  :i:i  \j.  J.  Cli.  47:!;  6'-/,/ or 
(■,'«//  V.  /•■.-"nV/-.  t2  W.  li.  ^'11;  -i:!  L.  J-  «'•  I"'*;  •^"  "■ 
Woi-ihhIiu'h  Extiitr  ;  Hill  V.  Varimfiy,  4  Cli.  i'.  Wio. 

They  are  within  the  Act  of  1877,  and  so  is  a  rent-charge 
ehiirgc<l  on  leiiselmMs.  In  rr  Kmlimr :  Dmlce  v.  h'mlmw,  :17 
Ch.  IJ.  (i7l;  L'  rr  IVimr;  /.'.W/,<r  v.  ;■/■««,•,  (1 !)()))  1  Ch. 
lll,7-'(j. 

The  Act  ajiplies  where  renl  and  personal  estate  arc  directed 
to  he  converted,  and  the  jiroceedb  made  a  mixed  fund.  FJIiull  v. 
Jliai-sh'/,  lliCh.  I).  ;V.'-'. 

If  the  mortt^age  includes  friM'liolds  and  leaseholds,  the  mort- 
gage must  he  iiiiportioned  hetween  the  freeholds  and  leaseholds 
according  to  their  values  at  tlie  testator's  deatli,  and  the  amount 
aiiportioned  in  rei-pect  of  the  leaseholds  will,  in  cases  not  witliin 
the  Act  of  1H77,  he  discharged  out  of  the  personal  estate  or  out 
of  the  fund  api.ointeil  for  payment  of  debts.  Gull  v.  Feincicl. 
tiiijii-ff. 

Wliiit  Miirlijiiijts  lire  iiitliiii  Hie  Aeli. 

Mortgages  hy  d<>posit  of  title  deeds,  with  or  without  a  monin- 
randnm  of  agreement  to  execute  a  legal  mortgage,  a-o  within 
the  Acts.  I'emhrol.r  v.  Friiwl,  1  J.  &  U.  l^i-' ;  Jhris  v.  iA/c-. 
24  W.  K.  i.'ti-'. 

So  is  a  deposit  of  deeds,  with  a  memorandum,  though  ex- 
pressed to  he  only  a  collateral  security.  Culeli;/  v.  CiMi/,  L.  1!. 
2  Eq.  so:). 

But  a  mere  general  charge  hy  a  testator  on  real  estate  in  ai.l 
of  his  personalty  was  not  within  the  original  Act.     Jlrpicoiili  v. 


Jl    1 


Mortgflgc  to 


Jlil/,  -M  13.  47ti. 

A  mortgage  to  secure 


the  deht  of  a  firm  in  which  the  testate: 


. "  ^^fflri?™.' 


1.0CKK  KINu's  ACT. 


"up.  XXI. 


"  a  partner  is  not  within  tlio  Acta  if  ti 

and  alio  to  ,,„y  the  debt.     Ti.  d  bf '    T  'T""''''  ''»  '»'-" 

tho  assets  out  of  which  th„Tu  "  ''"'''  "^  "'<■  «""■  "".I  ^       „  ~ 

»-ts  and  not    ll  ttt Ir t! L"  T''"  "'  "'^  r"''"-'''"  ^^ 

^'■'-«  V.  /«,,„„,  (,8„o)  1  ch  "r™  "'"*"  '"  '■'■  ^'■'■'-'.• 

A  judgment  under  whi.I,  fb„  i     ,  , 

-ction  under  a  writ  of  e,S  ^J    '^^    T  '^'""''  '"  ^^^ - 

-  I-Iand  are  eharges  within    hlcl'     f"'™'  T'"'" 

4cf::  ia::s^:j~  '^  -z  - »-%  «■"-  a 

'0  f^toes  to  secure  til  an  m?;*""r"'''""'^''"d  " -l-."--' 
-.;;in  the  .neaning  of  the  17  f  ,:^f  ™  ;."  !?"'*  "-.>■ 

the  original  Act.    But  that '  Act  '^''  '''^''^""•'^  *"  ^^  »it],in  E^r- 
lands  purchased  by  „  testator  t  •  T     ""'  ""'^  "  "'-'  "?»" 
Frson  who  n>a..e.f  a  wi      .I;;!"':  "^'  ""^"-^  *»  -can  a 
land.    It  did  not  extend";  te  ^       T"''  ""'  "^'^1"'^«  "^  "- 

«soinded,itwasheStatthed"  "'  ""'  ™^  "''-"-J-^ 
entitled  to  dain,  Taiust  t !  "'7  °'  *'"  '•^"'  -*"'•■  »-o 
*te  less   the  unrfi'''""''''*^  ™'^ ''>■' P"=«  of  ti.e 

558.  *"''''    ^""""'"'  '■•  "-M^//,  (1804)  :;  ch. 
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What  , 


"  ^""'"'"J  loMion  „mn  the  Ads. 


mi  ,  "    •""•  '"""«  i/ie  Ads. 


::3»: 


.*rt'^>TV 


■lQIHiH,>S 
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01l>p.  xzi. 

Dirwtion  to 
pKjr  debts. 


Direction  to 
p«y  (lebtii  out 
of  thp  iwr- 
xoddI  cHtnte  or 
a  particiilitr 
fund. 


The  Amend- 
ment Act. 
30  &  31  Vict, 
c.  CO. 


Direction  to 
pay  debts. 


SPKCUIC  AND  OKNERAL  I,KOACU-S. 

It  W(i9  dpcidod  thiit  n  gcnprnl  direction  to  pny  del.tB,  or  to 
pay  debts  out  of  the  estate,  did  not  show  the  contrary  intention 
required  hy  I.ooke  King'a  Act.  Prmhroh  T.  7'V/c,»/,  1  J.  &  II. 
l:i-,>;  Broinimu  v.  Lii.n^incc,  (lEq.  1;  JrooMnirrofl  v. 
WooMnicmfl,  -'  U.  F.  &  J.  :itT. 

Whether  the  fact  thiit  mortgaged  lands  are  devised  in  stric  t 
scttl.nieut  would  make  any  dilferenre  seems  douhtf.d ;  at  any 
rate  it  would  not  where  the  testator  himself  contemplates  the 
mortgages  as  sulisisting  from  generation  to  generation.  Cml. 
V.  L(mii!r.i,  10  Kq.  :ir(i. 

But  a  direction,  that  the  debts  arc  to  bo  paid  out  of  tli.- 
personal  estate  or  out  of  any  particular  fund,  was  held  to  show 
a  contrary  intention.  Moore  v.  Mn„ir.  I  1).  J.  &  S.  00-' ;  !■:•"' 
V.  T»f/,.rm,  H  D.  J.  &  S.  44:!;  32  L.  J.  Ch.  311  ;  M,/'U  v. 
niUm,  '-i  J.  &  H.  1»4  ;  A'"r,H«»  V.  l(7to",  31  B.  33  ;  Mnj;,;// 
V.  ////«/-;.,  L.  11.  4  Eq.  4(17;  /'..  4  11.  L.  50(i.  Reo  Alln,  ^. 
Allen,  30  B.  300;  Toreher  v.  Wihoii,  14  "\V.  R.  1011. 

By  30  &  :il  Vict.  c.  00,  however,  it  is  enacted  that  in  tlir 
wills  of  testators  dying  after  the  3l8t  December,  ISCT,  a 
declaration  that  debts  arc  to  be  paid  out  of  the  personal  estate 
is  not  to  bo  deeme.1  a  declaration  of  intention  to  exonerate 
mortgaged  lands. 

Under  this  Act,  "if  a  testator  wishes  to  give  a  direfti"ii 
which  shall  bo  deemed  a  declaration  of  an  intention  contrary 
to  the  rule  laid  down  by  Locke  King's  Act,  it  must  he  a 
direction  applying  to  his  mortgage  debts  in  such  terms  as 
distinctly  and  unmistakably  to  refer  to  them  "  :  per  Giifar.l. 
V.-C,  in  Nehm  V.  Pom,  '<  Eq.  -'■"',  p.  as.  See  Alien  v.  Alh., 
30  B.  30-J  ;  Greufeil  v.  Grenleil,  '23  B.  021. 

In  cases  governed  by  the  Act  of  1807,  a  direction  to  pay 
debts  out  of  a  mixed  fund  of  realty  and  personalty,  or  a 
direction  to  pay  debts  out  of  the  personal  estate  in  exoneration 
of  the  real  estate,  or  a  charge  of  debt.s  on  certain  real  estate  in 
aid  of  the  personal  estate,  and  in  exoneration  of  the  other  real 
estate,  will  not  entitle  the  devisee  of  mortgaged  lan.ls  to  hav 
the  mortgage  discharged.  0'„el  or  Oiill  v.  Feiudel;  22  A\  .  K, 
211;  43  L.J.  Ch.  178;  In  re  Homier;  Boaslfer  v.  Ko»>.(..'. 
13  Ch.  D.  3-55;  ///  rr  Xeirnuireh  ;  Neinnnrch  V.  Sforr,  0  Ch.  I). 


LOCKE  kino's  act. 


"'  t'h.  I).  .iiJ;    nml  ,00  th.  Aot  of 


^ ''*"">""/"■",  p.  174. 
A  diroctinn  to  pny  nil  ,i„i,,„  „f  , ,        ,  .    ,   . 

estate  with  I,i,  1™„k  „,  1"       *  '•""'^^  "">  ""°  J-'^l'  of  rc.,,1 
was  hold  that  the      ',  Jl  T'"  ,""  ""'*'"'■"  '™''''  — '-  it 

'V;.; -..„;rx:?cri;r^- '■'-'- ^ 

■5!l  L.  J.  Ch.  Ml ;  (i-.  i  T  «,.,         -^  "''•   '""'"'"■'"'  V.  iV, vv7/, 

Wliore  part  of  lands  subiect  to   a  m  ^ 
levied,  and  the  rest  given  to  the  L  1      ^."^^  ''  ''"^"""""^ 
life  interest  is  given  and  tL  1  •  "^  '^''^'""''  »  »•'■""  « 

devisee,  there  i!n    ev  den!^^o       '"r"-^""'  *"  ""'  '-'*-^ 
i-o  be  borne  b,  TZ^L^  ^^^^^^^^^^ 

Lrxn-micc,  6  Eq.  1.  '  ''^^"•''''■'g  Aom,™,,  v. 

iS::trx;Ttor  r""'-  -'^''-'"^'  «>^ 

the  devisees  will  be     nt  ,e  •  to  elo       T  "'  "  ^''"•'""  *'»"■ 
insufficient.  '"  '^'^oneration  if  that  fund  is 

^e"e:sr^;:^;:;;:'::?^-^-jofpersona,t,tbe 

tbe  fund.     ^..W  f  S,  ;rrP^™,''^r?  '"»  -'■»  "' 
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D''vi.so«iiIiip,.t 
to  tradi' debts. 


Specific 
dcvi.ttfi  of 
part  of  liiitd 
"Ut'jtct  to  II 
mortKHjre  in 
Dot  entitled  to 
eionerutioa. 


Direct] (in  to 
piy  tri'.rt- 
gngts  nut  ui 
insuffitit'Dt 
fuuu. 


'      li 


■I 
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I  low  fur 

mortpnirttl 
liimis  Hitplii  ■ 
abk'  in  imy- 
mi'itt  of 
iriortjfiigt'^. 


Prcudit 
devue. 

Spodlii' 


Tuture  devwo 
doefl  not  carry 
the  inter- 
mediate n^nts. 


Hi'jx;iric  AND  iii:nkiiai.  lwiacikm. 

On  tlie  othiT  Imiul,  it  it  laid  down  liy  I."ril  Uomilly  in  Ai/eii 
V.  A/I'll,  'M  ]!.  -Wi,  tlmt  wlioro  a  mortgiigi'  on  Whiti'ttorn  i» 
diroptfil  to  li' imiil  out  (if  KliiokniTc,  tlin  m'iiti,M(ri'"  i<  ontitli'il 
to  oxoniTiitiou  out  of  till'  iirTsoiinl  o^.tt"  iu  tho  first  Jilncp, 
RH  tho  Act  only  dirc'ilH  tlial  tho  mortKn],'..d  hind  kIiuU  ho 
jMimarily  liahlc,  oud  doct  not  alti-r  tin'  ovdiunvy  rulos  of 
iidministratiou  whop'  thoro  i^  ivn  intention  llint  it  should  not 
ho  so  liiihle.  Siv,  too,  Soiil/i  v.  Muirlm,,  ;,:  li.  .1.  Ch.  f,  ■ 
CurM/l"  V.  Cvrl«il/,\, !)  L.  K.  Ir.  :)iilt. 

It  woulil  sooui,  thiit  whore  niortgagus  aio  diroctud  to  Iji'  iiai.l 
mid  tlio  I'lTsonnhy  is  insulliciout  tip  pay  thorn,  thu  sov.Tul  land^ 
huiir  only  tho  nioitgiigos  si'curod  upou  tlii^ni,  and  not  ii  jiropor- 
tionato  Bliaiv  of  all  tho  niortguKos.  Il'mln>  v.  )('/«'/,■,/,  •"., I ur. 
N.  S.  i-;r>. 

V,    Uk.STS,    rKOl'IT-S,    ANll    IncoMI:. 

1  A  present  doviso  of  lands  buing  si  ^cifio  .ariios  the  rout- 
and  iirotita  from  tho  deatli  of  ihe  tostator. 

2.  A  Binrifii^  hi'ijui'st,  iucludinij;  an  npiiointni'Mit  of  siiocili. 
funds  under  a  power,  if  ve:,ted,  larriesall  tho  inconii!  and  prolils 
wldeh  may  aecrue  upon  it  after  tho  testator's  dealli.  C/iir  v. 
C/i,f,  Kay,  WO;  M,ichin„  v.  Shi.ilmi,  -S  \).  T.  >t  -1.  ^iOj  ;  lu  n 
Miirlni  :   S/iinr  v.  Mailni,  (11)01)  1  I'll.  ^ITO, 

This  is  the  case,  though  tho  executors  havi  an  option  ti 
transfer  one  or  other  of  two  speeilie  stoeks,  and  t.  vo  option  is  t" 
ho  uxereised  within  twelve  months  after  the  death.  Cln'xfn  v. 
Ui-imk,  -a  B.  -10-'. 

The  income  must  ho  apjiortioued  as  at  the  date  of  tho  deatli, 
Ur  Bciiidii :  Ikar/in  v.  Urnmn,  •>)  L.  T.  U^t. 

'■).  A  future  devise  of  land.s,  wlicther  residuary  or  not  ami 
whelhor  the  tee  i.s  vested  in  trustees  or  is  in  abeyance,  does  nut 
carry  the  iutermcdiato  rents  and  profits,  which  pass  either  uiiilrr 
the  resi''iary  clause,  if  then.'  is  one,  or  to  tho  heir.  Ilujihiii'  v. 
Ilopkim,  Ca.  t.  Talb.  l.j ;  1  Vcs.  Son.  2H8;  1  Atk.  u>\; 
Diifflehl  V.  DiiffichI,  :)  lil.  N.  S.  '-'00  ;  rncimi  v.  Percivul,  '■)  V-'l- 
380  ;  III  re  EMch'  Trusts,  11  Eq.  'm9  ;  Coiiiitm  of  linlia  v. 
Hoihjiun,  1  H.  &  M.  :!7G  ;  10  II.  L.  0-)(i ;  sec,  however,  Bi4  v. 
J5oHwn//,  40  L.  J.  Oi.  100. 


«INTH,   MlMllis,  ,>M,  1M,,,„:, 
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^"W/,„n„,;.  Ur.  I!.  (WO;   ■,.«,,,     .f     ,,.:      '    '■''   '■'""'"'•■   »• 
If    tl,.      1     ■        .  •  ■"■'■ 

■'"IS    until    nnotlii.r    iripnihi.i-    „f    ii 
V.  Itm-h,;  W    V    ,„-,.    ,'., :    .  '•'  -  '^^-  •"'».  where  ;'«/-;,m«r 

«ion  .0  Win,  ti,„  i:\:itS\;r,r'i*''^ 

H'lliarini,  (lOO.j)  ]  j^,  ^5  "^   "'"'■      A"'/w//   y. 

A  fund  which  has  been  sovored  fo.  the  h.nofit  of  a  t.nau  for 


"tlllTB-lsO    directl'.!    to  ho  set  "l^ncarnr., 


;=•' 


ViW-TSU 


IN2 
Ck>».  ZZI. 


Futiirr 

reiiiduury 

doviM.*. 


A  future 
rcHLcluary 
I  irt[ui»t 
citrrlen  the 
iiitcrmcdiato 
ititt'n'at. 


»>  will  a 
future  resi- 
(luiiry  gift  of 
realty  and 
perwtnalty 
togftlior. 


(il'U'lUC  ANU  aUNWlAL  LtliAtltM. 

lit.i  ttiul  rciiiBinilermnn  ciirrii'i  the  iutiTfut  aciruiiiK  bi^twfoii  tho 
di'ttth  of  tho  tiimni  for  lifo  and  tlii>  vtntiii);  in  llio  nnuilnai' 
mnn.     Ki'limiii  v.  Ki'lmmi,  ■!'•  Li.  J'  '  h.  3J1I. 

Ho,  tun,  pu  aiipnintwl  fiiiul  iarrii'»  Ihf  'utcrinnliat.' iiitcrol. 
I.im:i  V.  (knuhn,  Iti  (,'h.  U.  ti!»l. 

To  entitle  tho  logiit.!es  of  a  Mvorccl  liufl  to  inlii-e»l  bctoro 
tho  time  of  piiymont,  tho  H^vemn.o  niiiit  tiiko  plu"  hy  virtuo  of 
diroction*  Rivon  by  the  tosttttor  with  rotoronio  to  tho  fiiiul.  A 
fund  sot  ft»ido  by  the  .•\o.utor»,  nioioly  Iwiiuso  tlio  v<'«t  of 
llio  ortiito  has  bocomo  dintributabki,  does  not  curry  iulon^t. 
Fi:^liii,i  V.  Al/ni, 't  lln.  5rH;  In  n  ,hMu,\  Timh,:!')  Ch.  H. 
:  l.-i ;  /„  ,r  l„mn,,  :  I,„M,<  v.  A'"//.,  ( l>*'»)  ^l  <'li-  ■'i>*- 

(!.  A  fiituri'  rosidimry  doviso,  or  a  di'vi»o  subject  to  [ivioi- 
limitations  which  may  or  may  not  tako  clteot,  will  not  carry 
iutormcdiato  routs  and  profits.  Uwl'imii  v.  Cmmlm  iif  Unlnc, 
1  11.  &  M.  3711;  in  II.  L.  6.Jli;  HWo  ttry  v.  Ihn'lh-y,  1 
(;li.  1).  (i>:);  :!  Ch.  D.  374;  overruling  W'/'"i/  v.  Wilmn;  I 
U.  J.  &  S.  HI. 

7.  A  contingont  residuary  gift  of  liorsouMlty  oarrios  tho  inti'r- 
mediato  intcrost  during  tho  period  allowed  for  accuraulati<jn. 
Umii  V.  F.kl„-,  -'  Atk.  473;  I>,;,M,;,\  EMv,  1!'  B  -'i"! ; 
Coinitim  of  Bcrlicr  v.  y/or/y«o«,  10  II.  L.  (J.IO ;  10  Limh ;  A-<k,„ 
T.  Fcrijmoii.  59  L.  T.  4(i'.';  /"  '■<•  T/iyfoc;  Smiirl  v.  r«-//w, 
(1901)  2  Ch.  134;  not  following  Gnm  v.  Tribe,  47  L.  J.  I'll. 
783;  27W.  K.  39. 

Chattels  real  comprised  in  a  residuary  gift  follow  the  san.. 
rule  as  personalty  proper.  Jlmlymi  v.  CoiihIim  of  Bnlli';  I 
II.  &M.  376;  lOU.  L.  lioti. 

8.  If  realty  and  pei-sonalty  are  blended  in  a  future  residuan 
gift,  though  tho  realty  may  not  bo  directed  to  bo  sold,  so  na  t" 
create  a  mixed  fund,  intermediate  profits  will  jiass.  Griiri-i/  v. 
FitzqernhU  Jae.  468;  Glanrill  v.  Ghiivill,  2  Mor.  38;  Ad'r^ 
V.  r/iijips,  9  Bl.  N.  S.  431 ;  3  CI.  &  F.  665  ;  boo  In  ir  To.n:^- 
mil's  Entatc ;  loimmid  v.  Toicnieiul,  34  Ch.  D.  3")7. 

This  rule  applies  though  tho  realty  and  personiilty  are  giv.n 
in  separate  clauses,  if  both  arc  intended  to  go  in  tho  same  way. 
In  re  Dumhie ;  Williiim»  v.  Murrcll,  •J3  Ch.  V>.  360;  Li  f 
Biirhn't  Will;  BanU  \.  ITfimu,  (l.'^Oli)  3  Cli.  38. 


'""*"•  ••'>■  ^■'^^^•■  OK  rxA.,.,  o.n-. 


Wliori'  iTuI  mill  iHTsoii,,!  .,  i») 
-'J  rar  ...,.  in^n.o'^.ri  L  ii    ':?    .""T'  ""  '"'"'  '"  "•" 

w.,.  *vi  t±;::z::;t';r',"'-  '■ " 
:i;:fS"- "-"■•--Vii.t,;'^!:;: 

10.  Where  thoro  i«  a  trift   (  i 

"rriy.-  '  '""  '""""""s  '"rtiior  rules;;;;,;:™"; 

■■•re  for  tho  ,i,„e  ),,       ;„  ,,,.,j^„         ^^"  »*  'to  cla«  who 

%'•«,«,  Amb.  44H  ,  .v,y/, ,,  ^.„,,. „_  .  .^.^^  .^1"-     ■^'"/■/"'■'/  y. 

*■  If  tho  gift  is  to  member  of  the  class  wl,,,  „,.  •    . 
one,  a  member  of  the  class  who  has         i  "'"'"'*>'• 

entitled  to  the  income  „,,on  h     shal  '""'"  '' 

number  of  members  of  the     „s    tl,l  7  '"^"''^  '"  "'" 

regard  to  the  ,«ssibi.i„  o^  1Z'Z2::^'2  Y  I"™' 
subsequently  born.     7/„„.,,„    ,.    c..,,^!  V    r    l"  t"-" 

;Ha.44,  i,.^,,„,,  i/„^„;„„;,;'i^';:';;7^  -/;'•'■ 

/AoW«rf  V.  //„//;,,.,,,  (18!^)  ;3  p.'  .,""•/'"■  i"  '■"  ""'M'l: 
V-  ^'«'V,  (lN!.i)  .J  Ch.  077.  '        '■"  ■''■"'' ^''-   ■''■""" 

It  follows  that  if  a  second  member  of  .1,      ,       ■ 
dmng  the  minority  of  the  first    tie    \.i  ''  ''  '"'"' 

toh  of  the  seeond'memi  donate  htfi'TT,"""'  "'" 
t-ty-one.  If  this  we.  not  so' d  ^ 'u  li.-f t  ul  "  '■'''''' 
=PP...o.  the  income  for  maintenance  unti  ;:"iTth: 
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Ch>p.  XXI.  L'liss  iiro  a-seortaiued.  See  M'tih  v.  Norfix^  .*,  Yos.  '-VA') ;  ^ivtt 
V.  J'Jfir/  fff'  Srarhoroiiij.'i^  1  B.  154. 

IJiit  n  luoraber  of  tlio  class  who  has  attained  twonty-one,  thcro 
beinjj;  otlur  members  of  the  clasa  in  existence  under  twonty- 
0110.  is  only  entitled  to  tlie  income  of  liis  share,  having  regard 
to  the  number  of  members  of  the  class  for  the  time  being  in 
existence.  JiratKhit  v.  Aston,  2  Y.  &  C.  C.  ^0  ;  In  rr  Jiiniun"^ 
Will;  liatihH  V.  llvuvin,  (189**)  -J  Ch.  3S ;  In  re  Jlol/ord ; 
Ifolforil  T.  Holfoi'd,  (1804)  3  Cli.  -'JO;  see  In  rr  Jr/T'r'/ ;  Jlnrf 
V.  Arnold,  (1801)  1  Ch.  071,  where  the  decision  was  founded 
upon  an  erroneous  report  of  Fiirneittu  v.  liitckcry  W.  N.  1870, 
130  :   hi  re  Adium ;  Adatm  v.  Adnms,  (1893)  1  Ch.  3*^0. 

11.  Where  there  is  a  gift  to  the  members  of  a  class  wli't 
attahi  t\vent3'-one  of  a  fimd  or  property  whi'h  does  not  carry 
the  intermediate  income,  it  would  seem  that  the  members  of 
the  olass  who  have  for  the  time  being  attained  twenty-one 
are  entitled  to  the  whole  income,  though  there  may  be  other 
members  of  the  class  in  existence  who  have  not  attained 
twenty-one.  Stone  v.  IlarriHon,  2  Coll.  715;  Furncau.r  v. 
/iV^''/.rr,  "W".  N.  1879,  135,  as  explained  in  In  re  Biirton^s  Will: 
Banhv.  Heaven,  (180'>)  2  Ch.  38,  p.  46;  and  In  re  Admn^ ; 
Ad,nnx  v.  Adams,  (1893)  1  Ch.  329,  p.  331;  see.  too.  In  rr 
Woodin  :   Woodin  v.  Glass,  (1895)  2  Ch.  309. 


Fund  not 
carrying 
incumo  given 

to  il  clilt4-t. 


\1.  "What  is  Income  of  Specific  Gift — Apportionment. 


i\ 


Partnership 
profits. 


The  ([ucsticm  often  arises,  What  are  profits  accruing  after  flic 
testator's  death? 

The  profits  of  a  partnership,  declared  after  the  testator's 
death  for  a  period  ending  in  his  lifetime,  belong  to  the 
testator's  estate,  and  not  to  the  legatee  of  the  testator's 
interest  in  the  business.  Ibhottion  v.  Elam,  L.  E.  1  Eq.  16S; 
liroH-nc  V.  Collins,  U  Eq.  58ti. 

On  the  other  hand,  the  profits  of  a  partnership  dedared 
after  the  testator's  death  for  a  period  partly  before  and  partly 
after  the  death  are  income,  and  go  to  the  legatee.     Browne  .. 


AriMRTIONMKXT. 


'  -L-  J.  Ch.    I-J.J  ; 


L'liiiliulx.  L,ii„i„,.f  -ftyf  jj   .,.,, 

V.  CroMmiilc,  M  B.  :io.  '  '  ■'^■'-  -'"- :   hhnomhon 

A  aiviJcnd  or  lonus  on  sbu  ,s  ,  ,.  i.„.   ■  • 
'i-,  tl,o„gh  not  ra,„l,o  u  S  '      H     ™  ':;   '"  '-*?'»•»  «'- 
estate.      ,n.,V,.^  ^  U.^      J    ^\  ",    :'">'^;"'"*;^"f»'"■ 
And  It  would  seem  tb.it  «  ilividend  ,1  „  1       it,       , 

buf  r  ;;::L''S':;r'' f "- •^-■™n,eto.  th..  d,.,, 

MmhiiUn,  il  B.  280.  '     '  "'  ''"  ^• 

Since  tl,e  Apportionment  Act  (:i:j  ,>i  u  viot    .    ■^■^        , 

Sect.  5  defines  dividends  as  iueludinir  nil  „„ 
tl.e  name  of  dividend,  bonns,  or  l^Z^olTT'  '"""^  '^ 
trading  or  other  public  complnies  ^10"  ''""•"  "' 

be  nsuallymade  or  declared  ,     a^v  fi  '"'^™™*' ^'"'" 

but  the,  do  not  include  p:  Ll    „^tt  tZ  oT  a^'r '^^' ' 
reimbursement  of  capital  "  ''''"™  ">' 

The  Act  has  been  held  to  nnnl„  t„  „     -n 

■  J-  l>a.  0.1  ,  SCO  lio,cii„jmvc  V.  .»,„./.,,  I.  E  7  Fo    ir- 


185 
Clup.  XXI. 


1  l«.f„ro 


^':ms£.  *■■  i.#)ji«v 


186 


Si'i:cinC  AND  GENEKAL  LEGACIES. 
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Trofite  of 

private 

partnership. 


Purchase  of 
stock  cum 
dividoDd. 


Et'iit  payable 
ia  advance. 


Kx  press 

Btipiilation 

flKaiuHt 

apportion- 

luent. 


E(|.  2i;J;  Pafchiug  v.  Jianictf,  28  W.  II.  880;  Lmc-cnce  v. 
Lfiinriwe,  20  C'h.  D.  TD-J ;  see  /«J(f^*  v.  Ofjle,  8  Ch.  I!t2. 

The  Act  applies  to  specific  as  well  as  to  residuary  devises. 
Ofproii  V.  Otproti,  17  Eq.  2H^;  PoUovh  v.  i*(.//or/.-,  18  Eq.  3;*i>, 
overruling  W/iKr/tftuf  \.  Wliilrheudy  10  Eq.  528;  see  A.-G.\, 
Dnhj,  I.  1{.  8  E(i.  4i».j. 

A  private  trading  partnership,  aud  a  husiness  helonging  to 
the  testator,  are  not  within  the  Act.  JoHCfi  v.  Oijh\  8  Ch.  102  ; 
In  ir  Co^s  7V?f.sY.v,  U  Ch.  D.  159. 

A  limited  company  is  a  publit!  company  within  the  Act.  /// 
ir  L'M'j/'f;  Lusmjhf  v.  Lymijht,  (18!)8)  1  Ch.  115. 

And  an  insm-aneo  company  not  incorporated,  but  authorised 
by  special  Act  to  sue  and  be  sued,  has  been  held  to  be  a  public 
company  within  the  Act.  In  re  firij/if/i ;  Can' \.  Griffith,  12 
Ch.  D.  055. 

Bonuses  or  surplus  profits  distributed  among  the  shareholders 
of  11  public  company  once  in  five  ye:u's  are  apportionable  under 
the  Act.     In  re  Griffit/i,  SKjmt. 

In  determining  what  is  vo>-j,i  and  what  interest,  the  Appor- 
tionment Act  applies  as  well  between  tenant  for  life  and 
remainderman  as  where  in  certain  events  an  absolute  interest  is 
(■ut  down  to  a  life  interest.     C/hr  v.  C/in',  7  Ch.  43:t. 

The  Act  does  not  Jipply  where  a  testator  directs  interest  to  bi> 
paid  on  u  legacy  till  it  is  appropriated,  and  the  executor^ 
purchase  stock  on  which  five  months'  interest  has  accrued.  In 
such  a  case  the  tenant  for  life  is  entitled  to  interest  up  to  the 
date  of  the  investment  and  to  the  whole  dividend.  In  n 
Chirke;  Barker  v.  Peromic,  18  Ch.  D.  IGO. 

The  Act  does  not  apply  to  rent  payable  in  advance.  El!i>=  v. 
RoHhothamy  (1900)  1  Q.  B.  740. 

The  Act  does  not  extend  to  any  cat-e  in  which  it  is  expressly 
stipulated  that  no  apportionment  shall  take  place  (see  sect.  "). 
It  does  not,  therefore,  apply  if  there  is  a  direction  that  every 
share  given  by  the  will  shall  carry  the  dividend  accruing 
thereon  at  the  testator's  death  {a) ;  or  if  the  gift  is  of  the  whole 
of  the  income  derived  under  a  particular  deed  (i).  In  ir 
Lyswjht,  (1898)  1  Ch.  1 15  {ft) ;  Re  Meredith  ;  Stone  v.  Meredtlh, 
78  L.  T.  492  {b) ;  see  Shore  v.  Weekly,  3  De  G.  &  S.  467. 


^"w^smwm^im^Lsmr' 


INTJil£l.:>  I'  o V  GKNliliAL  m.ACIKS.  Jg, 

Vn.  Ln-ihki:,t  ox  UiiMiRAL  Lkoacik., 
.Loir  sole  ai..tioo,  pa,  t„  tho  inf^t^f^  ^  ^ ^I^/  ^^ 

ilie  income,  therefore,  eanoot   ho  n„ni;.^    ■  •  "■  ">  "•  «. 

--He,  ar.e;i„terel";^^l— trS 

I  Ch  D  ".•!•'•   r„  ..   r  -r^,  ''      '''  ^"  '■'■  '^'"(t'"i. 

Where  a  legacy  is  continrant  or  ravahl,.  „f  ,.  f  . 
«ud  interest  is  riven  in  the  „«!  !  "'"'"  •'""■■  '"'"-.  >rivon 

for  mni,  f  r,  meantime,  or  the  income  is  <.;,■,.„  ''^ "  ''Wteo 

lor  maintenance,  the  whole  interest  or  ;„  .,      "         ,™tsab,<,- 

JS<i;   5/«rt  V.    Wentby,   16  Ves    ;m  •    P.  ■/  '  ■'    Ves.  i„nj„„ij.. 
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char^i-i]  on 

pale  uf  liiiiil. 


Legacy  for 
life  with 
rcmuiuder. 


Inrome  of 
teuaiit  for  life 
aeeiimulate'' 
durinjr 
minurily. 


TeDantH  for 
life  taking 
cuntiuffcnt 
interest. 


Puwer  t*) 
aeeelerate  or 
postpone 
payment. 


An  inimodiiitii  Icpincy  fliarjjfd  on  tlic  proceeds  of  snlc  of 
Inikl  carries  interest  only  from  ii  year  after  tlie  ileiitli,  but  if 
llie  legacy  is  given  at  tlie  dcntli  of  tlio  lonant  for  life,  when 
the  land  i.s  to  lie  .■iolil,  it  carries  interest  from  the  death  of  the 
tenant  for  life.      7V™,rv.   Ihrk,  IS  K,,.  :illl  ;    I„  rr   »«/.;■.<.■ 

inii,,:^  V.  /;e,.vr.  iM'h,  11.  oir. 

In  the  e.iso  of  legacies  not  charged  un  land  only,  the  rule 
is  that  the  legacy  carries  interest  lioni  the  time  wlicii  it  is 
[layable  : — 

(A.)  AVhere  no  time  of  liayniout  is  li.\ed: — 

(joneral  legacies,  including  general  gifts  by  ai'icointniciit 
nnder  a  power  veslcd  in  a  niccrried  woman,  are  payable  at  and 
carry  iictercst  from  the  end  of  a  year  from  tlie  testator's  deaih. 
■■■■illiw  V.  I)nn,in„.,i,l.  ■;  II.  ^>i  II.  ■-'(■,■.'. 

In  the  6anie  way  in  the  case  of  a  gilt  of  a  sum  of  money 
to  one  fccr  life  with  remainders  over,  interest  begins  to  run 
from  the  end  of  a  year  from  the  testator's  death.  O'lVw'^c 
V.  yy«/^  7  Ves.  S'.) ;  1,1  rr  Whillnhr  :  Hliillnlar  y.  ]VliHliil:.  r. 
•Jl  rh.  I).  (ioT. 

"Where  the  tenant  ficr  life  is  a  miner,  and  a  portion  of  the 
income  is  accumulated  during  the  minority,  the  accumulation;, 
belong  to  the  tenant  for  life;  and  sect.  43  of  the  Convey- 
ancing Act,  Ic'^Sl,  does  not  convert  them  into  capital.  //■ 
re  l/'c«v;  U'rlh  v.  Wilh,  !:l  Ch.  D.  l-'Sl  ;  fii  rr  I[iimp/irei/i : 
Jliimu/irr!/.^  V.  Lrrell,  (18!Ki)  3  Ch.  1. 

Where  a  residue  is  given  to  a  class,  who  attain  twonty-oni', 
and  the  shares  are  settled  for  life,  a  life  tenant  on  attaining 
twenty-one  is  not  entitled  to  accumulations  of  income,  but 
they  become  capital  of  his  share.  In  re  Binrllii/ ;  TSmrll,!/ \-. 
Bmlhn,  (1904)  i  Ch.  ((«■),  overruling  In  re  Seolf :  Sroll  v 
Sco«,  (190'.'')  ICh.  918. 

Directions  that  a  legacy  is  to  be  paid  as  soon  as  possible, 
or  that  it  is  not  to  bo  payable  till  sLt  months  after  tlic 
testator's  death,  or  that  it  is  to  bo  paid  within  four  year',  irc.ni 
his  decease,  do  not  alter  the  date  from  .vhich  interest  will  icm. 
Webster  v.  Ilnlr.  8  Ves.  410  ;  Bemm,  v.  J/c7«(,'f,  fi  Mad.  I'l; 
Viirley  v.  Winn,  2  K.  &  J.  700  ;  Jaiineei/  v.  A.-G.,  3  Gift.  ^W'S  : 
III  re  Olire;   Oliic  v.  Wesferman,  3->  W.  B.  60S. 


.^SK'ism^^mie'imLma^ 


INTK1!I:sto\,.i:nkhaL1.K<,A(I1X 


"    "•'■   '•'  ■M'-HAL  l.i:(IA(||.;s.  jgj; 

Where  there  is  a  clear  u-iff  r.f  .,  1.,,.,  i-      .■ 

„t  „f  „        .•    .      ,        ^  "■"'y- "  ili'i-'rtwn  to  i.av  it    Chip,  hi 


■"■l    IMO    li'iriltc..    w  r.nf,ll.„l    l„    :..!     .     ,     ,  .  piiyoutnt 


—  '  ■""  ""L   uiit'i-  [110  rule  "ircptioii  to 
„  J«  onfillo.1  lo  interest  fn.ni  tli,.  ,.,„l  „f  „  I»iy  out  of 

nl<">-  tho  testator's  ,l,.-,fl,       j|-     ,       ,,  ^  "  ■^■™''  '"■"' •'l.on 


Jiirl.jnlnvk  V,  y,',,//;,,../,  I  Ai.ji.  ('.  Dd 

,    If    the   tr».st    to   ,,„,   l„g„,ies'o,;|,  ,,ris,.s   „fter  ,],„    f,,,,,, 

^^t^..,.t.esti.,.otp,.,.M„tint,„.„.    rJ:.^, 

l,.™.vlf  !  7"\"™"-'  ■"  ''■«  moantin,,.,  «.ill  „ot  ,l,.,,rive  the 

i"te  J  il    re  KaT^JT""^  '""'   /'    --^'"-^  1^=^^ 
1  „    •  ,  '^    Iiersonalty   is     iisii||iL.i,,Mt    di,.  '"'i™!. 

>r.-,,!.(i:i":    ■'''-'• '''-'«■ '■"»■■'■ 

JlelliiHiliam,  -n  li    .Us.    /-,    r    „  ""-'"nar^.     a,.fr  ,.. 

L  T  Tin     ;       ..  ,  ""■■  ^'"'"""'  '■■  ^"'/'""',  (i.-i 

1^.  i.  n.iO;  /„  ,.,.  r,y,,,,.  ^.^i,,, ,,  ,-., 


'/■'/,  2!) 
!;    41 


U.eotfieo  till  he  attains  t,venty.„ne.     .1,,,,, ,„„  ,. 

Wi^'^i:  'b'c/    '""^  '    '""■'" '  -  ^-  ^' 

^^^On  the  other  l,a„.,  i„ter„.   i.  „a,„Ue  fron,  the  t,..„tor's  ..„.. 

1     ITI-I  ,  payable  from 

1.    iVIiere   the  testator  la  t1,o  f.ti  tho  death, 

tho    legatee,   provild    the    ,1  "' •  "   '"™  '■""-''«  to  Tosta.o.  ,■„ 

B(         .,  o  °  ""   "*    the   k-acy.     Neirmin,   ■,,   li'TOtodoui 


A'/cs™,  y  Sw.  689. 
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Srr.I'lFIC  AND  (iKNKnAt,  LEOACIES. 

:).  Where  tho  legacy  is  in  satisfaction  of  a  doht  of  the 
testator.     Chdr  v.  Sm'//,  :i  Atk.  !»!). 

A  legai-y  to  ii  wife  does  not  can-y  interot  until  a  year  from 
the  death  ('0,  even  if  given  in  linn  of  jointure  or  in  lieu 
of  dower  and  froubench  (i).  Stfii/  v.  Ilol'liimi,,  lI  Ves.  +(il ; 
Loiniiln  V.  LmriiiIrK,  l-j  Yea.  :i01  :  /"  rr  P'ri-i/ ;  rnri/  y. 
Prnii,  -'l  CIi.  D.  (ilG;  In  ir  ItiijiwM ;  Ili'iim I,/  v.  Iii//iio/'l, 
4o  Ch.  IX  4!:  )  {<!) ;  F/hii  v.  .Vni,l.,yn:;  1  I,.  J.  Cli.  (O.  S.)  -il-' ; 
III  ir  IShiiioH;  JliriiioN  v.  IlymM,  4")  Ch,  D.  4!li;  (/-). 

A  lega\v  in  sutisfaition  of  tlu>  debts  of  nnotlier  person  will 
not  /Ilium  fiiric  carry  interest  till  the  expiration  of  a  year  from 
the  testator's  death.     Ankeu-  v.  T/miiijimii,  4  K.  &  J.  (i'JO. 

But  if  certain  property  is  to  bo  applied  among  sudi  persons 
as  have  "  any  just  or  indisputable  demand "  upon  a  third 
person,  interest  will  be  payable  on  the  debts  iis  far  as  the  fund 
will  go.     A-^toii  V.  Greijorii,  6  Ves.  l.Jl. 

(B.)  Whciv  a  lime  for  payment  is  fixed  :-j||^ 
I    A  legacy  p.ayalile  at  a  future  day,  whether  vested  or  not, 


When  a  timf 

j'„^"i^f™J^^Jean'ies  interest    only   from   the   time   fixed  for  its   payment 

runs  from 
thi'D. 


jJ^iOl/'l  V.     II 


Williiiim,  -i  Aik.  ION,  Ilenlli  v.  rrrrij,  :i  Atk.  101  ; 
Dolhii,  :i  Ves.  10;  Tyi-irll  v.  7//;-/r//,  4  Ve.?.  1  ; 
Frsliiiij  V.  Allin,  •")  Ha.  -JT.j ;  Gofrh  v.  FoHtci;  3  Eq.  311 ;  Lnnl 
V.  Lonl,  L.  B.  2  Ch.  rS'J ;  llohiin  v.  Ci-i^p,;  18  L.  J.  Ch.  W<. 

If  the  residuary  legatee  has  a  discretion  to  postpone  payment 
for  a  given  period  and  he  exercises  it,  interest  runs  only  from 
the  end  of  the  period.     Tlioiimi  v.  A.-G.,  2  Y.  &  C.  Ex.  .j-2."i. 

If  the  time  for  payment  arrives  in  the  testator's  lifetime, 
interest  runs  from  his  death.  Corriifi;/  v.  Jlii/iiiiis,  14  Sim. 
30;  PHiiHw.  Gllihes,  1  B.  271. 

The  personal  representatives  of  a  legatee  entitled  to  a  vested 
legacy  stand  in  no  better  position  than  the  legatee  ;  therefore, 
where  a  time  for  payment  is  fixed  and  the  legatee  would  not 
have  been  entitled  to  interest  in  tho  meantime,  the  legacy  ii 
not  payable  to  the  personal  representatives  till  the  time  wlien 
it  would  have  been  payable  to  the  legatee.  Omter  v.  Pniiilcr, 
2  P.  W.  33fi  ;  Roden  v,  Smifli,  Amb.  .588  ;  Mnher  v.  3Iahei\  1 
L.  B.  Ir.  22. 
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/T"»tJitor  ,// 
'  nn  infant. 


an   lufant  to  whom   tl,o  testator  !,■  •   „I„     i   i  ■       „        '    " 

^'•'■*'»,!ni.i.M;  j%v.p„//,r  o,^  w  p  :,,/' '■"«  ^•■ 

V.  J/W,.,  1  Dick    ■llli.     T  n  '■    ■'^'   •    "™  -'/■"/'' 

■2  Ch.  ok'.  '   '"  '■"  """"■■'  ■■   """""'  -  *'"■%.  (loot; 

If  (lie  testator  1ms  made  a  i.roiision  fn,-  .1 
l™  infant  children,  interest  ,.  1  ■    !      f  ."  ™""'^'"^"'«' "f  r^-M-n  f..r 

I   Ve.  Son    OLS;    »>,',.«■;;       '^"'-   ""■"'•   '"' 
,,  '     "11"'"   ^-    II  i/llei,    1    Cot    J'Ci.    ,        r 

(,V«;y,.,  0  Ch.  IX  s:)7  '         '  ^"''  ''''  '•'• 

ff '«</'■»//,.  V.  JA»,Wy,  (|8t).-,)  I  Ch.  101  ■  ■"  •■ 

^r^'~rrriri:L:;:j:--''--v-^"^"'"' 

.m«.e  the.  is  ,r„vi.i.,n  i^rmailn     f    iJ^rtrT, 
"nnontj,  interest  on  the  legacy  will  |,e  ,,1  ?^- '  ""■' 

"CO  „  '>  "  lis.  I,  J/w/y,,,  \.  Mint  in   I,   1}    1  ■!?„ 

o6i(  i  see  C«*«X-  v.  ^,.//,V„,.,  -j-.'  W  IJ  Ml  ^' 

'  '--l-  ;'";  ^''%<'/  V.  r/„V/,^,  41  L.  J.  Ch  o'ori  • 

■i-  I'pon  similar  grounds,  where  the  l»,r„t„ 

a  general  intention  Is  expressed  of     ro!-f  V'';'™"^"''  "'  !^'"- 
nance  o,if  nf  *i    ■    i       T    .  *"  °*  providmg  for  their  r..uinte-  '"'™'i™  «" 

»^'.^<.*v'I;,"'ii-,J':x^,^'"^-<^°"M.^i^on. 

The  fact  that  maintenance  is  mvon  :„ 

«..--.. PP..  ,.„..;Lr';,.:;rr:,Tr 


:»  '•■ 
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SriXIKIC  AND  (iKNKUAL  Li:0ACIE.1. 


di  Tested. 


Ckip.  zxi.        Whore  thoro  is  a  fiitmo  fflft  of  iiriiiL'ipnl  "  with  interest," 

Fut  re  (rift  i.t  iiitorost  i»  cnli-iiliitcil  fnim  lln'  oiul  (if  a  yfar  aftiT  tlio  (ostator's 
fcfri!'"'"'  Jwith  till  tlio  tira«  of  iiayinout.     Kiinjlil  v.  A'/»V/-/,  -'  S.  &  St. 

•mo. 

Whoro  a  vostcil  li'gncjr'  is  given  to  on  infant,  and  no  time  of 
pnymont  is  fixed,  and  the  Icgai'y  is  givt'n  over  upon  a  contin- 
gency, tin'  infant  or  his  r'-prt'si'ntatives  will  ho  ontitled  to  the 
interest  wliich  lias  aceruod  duo  till  tUo  contingonoy  happens. 
Tiyhr  V.  Juhmoii,  i  V.  W.  "illl;  liorhi-  v.  Il,irb,i\  -i  M.  &  t'r. 
Un8  ;  Milh  T.  I!i)li<i,-ta,  1  It.  &  M.  50."). 

The  jirovisions  of  Lord  Gran  worth's  A'\  (^^i  &  'H  Vict, 
c.  H'J),  s.  au,  and  the  Conveyancing  Act.  1881  (44  &  4.5  Vict. 
c.  41),  s.  4;J,  8ub-8.  {'2),  onahliiijj;  trustees  to  apply  the  inoonie 
of  infants'  ])roperty  towards  their  maintenance,  and  directing' 
the  residue  to  bo  aceunndutcd  for  the  honefit  of  the  persons 
ultimately  entitled  to  the  pruiHrty,  do  not  alter  tl'.o  law  so  as  tn 
deprive  the  representatives  of  the  infant  of  accumidations  made 
heforo  the  gift  over  takes  effect.  In  ir  ISmUi/U  Triixls,  -11 
Ch.  I).  58:; ;  I„  re  W,//.,;  ]\'cl!.i  v.  Wdh,  41!  Ch.  D.  281 ;  //, 
rr  Iliimyhiri/.^ ;  l[iimiihiri/i  v.  Lrrett,  (1803)  :)  Ch.  1  ;  In  f 
Srolt;  liroH  \.  SeotI,  [W^n)  1  Ch.  filS;  In  re  Ilmrlbi/,  (VMi) 
•>  Ch.  08.--. 

The  person  taking  a  vested  interest  under  the  gift  over,  no 
condition  as  to  payment  being  annexed  to  his  gift,  is  entitleil  tr 
interest  from  the  time  when  the  gift  over  takes  effect,  or  from  :i 
year  after  tho  testat(»r's  death,  whichever  period  is  latest. 
Lanii,/;/  v.  Wil/iuim,  2  V.  W.  481. 

The  rate  of  interest  allowed  on  legacies  is  4  per  cent.,  iinil 
as  the  rate  is  fixed  by  Eulo  of  Court  (Order  55,  rule  64)  it 
cannot  bo  altered  except  by  rule.  It  appears  to  be  settlcil 
that  that  rate  only  will  he  allowed  though  the  personalty  i^ 
in  a  country  where  the  current  rate  of  interest  is  higher. 
Sonrlx  V.  liicketts,  10  Ves.  330;  llmiiilton  T.  Dallm,  38  L.  T. 
215. 

A  direction  to  pay  interest  at  the  rate  of  :!  per  cent,  half- 
yearly  gives  the  legatees  interest  at  6  per  cent,  per  annum,  lit' 
Bmkrr  ;  Booh.r  v.  Booker,  .54  L.  T.  239, 


Rate  of 
iiitcrei»t. 


f  .^ini  mwf^s.  iwm  wntu*  .^ps^jj. 


iMV.Ml:.Nr  OK  ANNLTllts. 


ifi^ 


'■■"Mo:  Jo»,,  V.  Gr,,„„^  (,^„^,j  ^  ^,^   ^.^.^  '"""<   ^■HM 

™,   to   be  .eeov^ed.       T..™,  v    Jl?,!^-" 


I!l.'l 


Vlir.  Paymfat  op  ANxrnif, 

are  paynbit'. 


£::=is-iE^=";-=""~-.. 


first  pa,„>o„t  il  ...erefo.  d     '  t  I    ^  of      ^^  '"'"^  ^  ')' 
«.so  i:^tal»e„,t:^,    L  I,  :    T      i^'  T  T'"^"'^'  ■"  ^•'"* 

&«/„•„,  V.  L<ooe,  (mr)  ■>  ci,.  8  '    ' "  ^''*'''"' 

If  payment  on  stnted  qimrt>rlv  ^n™  ■     i-      , 


n«.ii.,i.'r'.«TJ^'t.9i^r!b.'<4  fc'^''«^  >  wi.  ftw\tK- 


l!)l 


Kl'KOlFlc  ANIl  ()|-.Nl:liAI.  I.Kll.VClKH. 


Chip.  XZI. 


Sam  to  pro. 
iluc'u  auuuity, 


ArrtfirH  of  uu 
nnuiiily  ilu 
not  curry 
int»Tc«t. 


imtalmont  i«  imyttljlo  iit  timt  time.  Inln  v.  li',iii,inii<j,'i; 
2  n.  &  M.  r,:\\. 

As  to  tin;  iKntiionunii  lit  of  an  Miiiiuity  till  >\r\iU  iiii.l  Icgncii'S 

oro  iittiil.  »«o  •'""'.'/  "■  '■-'"''  "■''  ■'•""'■  "  *'''•  '■*"''*'  """"""  *■■ 
M-r,nUm<l,  I.  II.  7  K.).  ■-"^  1 ;  •.'■-'  AV.  U.  H"'. 

Wlwro  a  (mm  of  innuoy  i.,  ilimlnj  to  lio  inve»toil  in  tli.' 
parflmsn  nf  an  nniiiiily,  tlif  gift  i«  to  bo  I'orsidiTi'.!  as  a  li'ga.y 
jiayuUo  at  tho  end  of  a  year.  I«  rr  /■■, /.;;-/ ;  ;■'/■/.»-/ v.  1  "««;/, 
7H  L.  T.  •-'■.'■-' ;  (lih.wii  V.  IMI,  7  Vi's.  Wl». 

;Vrreai-3  of  an  annuity  will  not,  as  a  rul.s  mrry  intl>rp^l. 
JJ.illrii  V.  J-J'irii/ri/,  ■-'  r.  W.  U'l-i;  .Imlcrmi  v.  Din/n;  1  Sell.  & 
Lof.  am  ;  Mfiifi/u  V.  JIM.r, :!  Ur.  i  War.  Vi'> ;  Tui/hr  v.  Tni/lm; 
S  Ha.  l-'l) ;  Jf'«/'r  v.  Uroinic,  J  II.  li.  oO-J  ;    ll'/imMii/  v. /).(r/V <. 

'il^y.u.s\x. 


Jill 


Ksttfttfl  duty. 
Settlrmeiit 
etitato  duly. 


IX.    DlTIKS. 

Lcgiw-yduiy.  Li'gaoy  duly,  lu  the  ubsonco  of  a  diivcti m  to  tho  contrary,  i^ 
in  all  cases  payablo  by  tho  logateo  ovon  tliun;,'h  tho  legacy  i.«  t" 
a  creditor  in  ditchargo  of  a  debt  duo  from  a  third  iierson, 
Fmfor  V.  Lfi,,  2  .Se.  i-iX ;  •-'  11.  N.  C.  •-'«(». 

Estate  duty  is  J>r!mi  ./i"'>  liayablo  out  of  tho  residuary 
estate,  bnt  setthnient  estate  duty  is  payable  out  of  the  settle! 
fund,  /'i  ir  Man/oit-U'ilioii ;  Wilmii  v.  Miii-ijoii-Wilsmi.  (IDini) 
1  t'h.  3Uo;  In  ir  Diih  of  SI.  Alhiiii^  :  Loilir  v.  Viih  of  ■-•'. 
Alham,  (1900)  i  Ch.  8*:). 

A  legacy  .:;ivon  free  of  duty  by  a  will  made  before  the  Finiiie -' 
Act,  l»l)4  ('>1  &  oS  Vict.  I'.  '■":■>),  is  iri  e  from  settlement  estate 
duty.     Ill  re  Tiii-iihuH ;  Hkljipn-  v.  Jl'io/i',  {VMI'i)  I  Ch.  I'W. 

A  direction  to  pay  legacy  duty  does  not  include  succ  c-.-i  ni 
duty  payable  in  respect  of  leaseholds.  In  re  Jo/mstoii :  Coc!,'inl' 
V.  J-J'ir!  i./EKm;  '-'li  Ch.  D.  Vii*. 

A  general  direction  in  the  will  to  pay  all  legacies  free  (•• 
deduction  for  tax  or  duty  will  include  legacies  given  by  « 
codicil.  Ill/lie  V.  Ciirrei/,  'Z  Cr.  &  Moo.  GO:i ;  4  Tyr.  47!).  So? 
Kirl-patriek  v.  Scdfon!,  4  App.  C.  90 ;  He  Smh/ ;  Tomln,'  v. 
Tiid-er,  8.5  L.  T.  451. 


Dirpr-tiun  to 
pay  Ifgacy 
duty. 


^< 


-^%  *       " 


DirriKs. 


Ill-rein  (fjvrii. 


I'i't  a  ilirocti,,,,  i„  t|,„  ^ji, 

•'  n.  4.50.  '      *'  "■  •''" ;  /.'"'/'//r,-,y  V.  J, IT,,, 

oxtoude.1  to  logaeio,  givrbv  ^       •"7™"™'  """""""  ^- 

^^-^^'^ ■^^^^Z:^;^i  '""■' ■""'■"- 

"  f'Tgivon,  and  stock  C'n         T''  '""''"'"  "  '••■^'  "l"'''' 
A   direction   to  nav  tlm  i 

Hucsta,ive„,,,.u:;i  ns -/^''^r  ""'■ 

J-'ty  on  tho  pro,.ced«  of  «.lo  ,  f  „  u     r  '"  "'"'"'«  "»' 

I'rfJ  on  crtuia  tr,.t..      ml  v   T  ''      '''"'  '"  ^  ^"'^  ""J 

T  ■  ''"lit      Y.     I^'//,f'^    ()    lij,.        lUQ 

^'"■^nH  V.    r„,;^-,  "■13'^'":  ;•  ^"'■'■'.  i  M.  ..  K.  4S9, 
3  B.   &  Ad.   3.37;    o   N„,  •    -"'  ,:f    *""•    V.   iJ.,-,.„;„..,, 

duty,  which  by  th^  ZtZ  Tt  T'*  ''™'-  "'^  «»«-»'»■' 
(51  Vict.  c.  8^  .  >,  t  I!  ^"''""'  ^'■"™™  Act,  1888 
e'-ged  on  land  fl  \  ;j;tr'  ^  '"«  -«  "^  '^^-^ 
^V,  (190:3)  I  Ch   <;85    ^        ^-      ^"  '■"  ^''^^'•/    ^^"'Ar  V 

4='L;s.ri-«-'»  -  <- «-  -... 

*W  V.   loHrr,    (1898)     >   CI,    C4'       r         '"'  ^'"^"■'^'■'■"» : 

A  direction  to  pay  estate  d,  / 
"■"J  duties  includes  ,ettW,,tf't°t  7 /^^'"""^t^'y  o..j,enses  Se.«™„„. 
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Oktp.  SZI. 


oirt  o(  a 

"clear"  ■ 


Income  tax, 


SI'KIIVIt:  AMI  (IFM'UM.  i.i.i^v<n:>. 

«,„„■«  V.  /,./W«/.v.(l!MPl)  •.'•■!,.  m:!!);   /-  .-  /'.-,»,/,    .s*-/-/,.  v. 
Ih'hwii.  flOO-l)  2Ch.  ;H"). 

llut  I.  ilirwtinii  to  piiy  tlif  dulir.  "  paynW.  )>y  Inw  out  of  my 
ertuto"  .loo,  not.  /,'.  Lnri. :  Icrl.  v.  fi,nill,,  (lOOil,  -'  C'li. 
I7(i :  .ee  /„  -T  r"/,/,,/ ;   Amh;j  v.  r«///ry,  (IIHII)  ■.'  Ch.  7«1. 

A  gift  of  a  iluttr  or  not  mm  or  nnimity  is  n  gift  eleor  of 
li-Kiicy  .luty  nnJ  of  Bottlcmont  ostato  iluty.  </"./.■  v.  .V"«i/i"v/. 
•,'Y.  &  C.  K.X.  IIH;  f'wv/v.  //"W.,H,  1  Coll.  10:1 ;  (j(!  11.  It. 
!■.>■.';  Hoiinr.,  V.  n„!,„r>,  :i  D.  M.  &  O.  i'.IO;  /«  -r  r«,-nV, 
BJui-hiim,  V.  /-o-v/  KmUrlfH,  !,!  L.  J.  Ch.  74:1;  .V)  L.^T. 
20(1;  Itti  \\.  It.  7W;  III  re  Saiindtn :  Hniimkn  v.  (Jt)!i\  (lHII.'*i 
1  Cli.  17;  III-  l>:/il :  Miirijini  v.  /)//'V,  H7  Ij.  T.  7M. 

This  is  tho  ea»o  nlthoiigli  in  niiothor  part  of  t)io  will  a  clrar 
yearly  sum  is  I'Xlirecsed  to  be  given  fr.  of  Ing.iiy  duty.  /.'■ 
liiihim  :  Xi'Imi  V.  RiMm,  W  L.  T.  MH-,'. 

Thn  same  princiiilo  nprlies  in  tho  cas"  of  an  aiipointmcnt, 
and  n  direction  to  rnisc  11  net  e\im  whioh  is  to  bclon);  to  ;i 
donee  is  u  gift  "t  the  sum  free  fro:n  succession  duty.  In  >■ 
Smimlers  :  H'liiiK/m  v.  Gon;  (181)8)  1  Cti.  17. 

A  gift  of  a  fund  to  produce  a  .Icur  annual  sum,  which  sum 
is  to  bo  paid  to  the  legatee  is  also  free  of  duty.  Moi-m  y. 
Bm-ton,  11  Sim.  IGl ;  0>A'.»  Will,  8  \\.  271. 

The  distinction  which  has  been  mu<le  betwci.'n  such  a  gift 
and  a  gift  of  a  fund  to  j.roiluce  a  clear  annual  sum,  and  to  i)a,v 
the  dividends  of  the  stock,  and  not  tho  exact  sum  to  the  legatee, 
cannot  now  be  relied  on.  Uofih  v.  Brnithmite,  ;)2  L.  J.  CIl 
35  ;  see  In  re  Hiiiinclern,  nKjmi. 

The  case  may  bo  different  if  the  annuity  is  given  to  persons 
in  succession  who  would  pay  different  rates  of  duty.  Siiiiiln: 
V.  KMIrll,  7  Sim.  530  ;  rrrlle  v.  F/eM,  19  B.  497, 

A  gift  to  employes  of  their  "full  salary"  is  not  tree  from 
legacy  duty,  the  word  "full"  being  referred  to  incidental 
deductions.  In  re  Mnrem  :  Mnreux  V.  Jlarcm,  56  L.  J.  CI., 
830;  57L.  T.  399. 

A  direction  to  pay  an  annuity  free  from  deduction  or  abate- 
ment will  not  release  tho  legatee  from  paying  income  tas, 
uulcw  the  testator  shows  that  he  regards  income  tax  as  a 
deduction.    Abmhm  v.  Ahmlam,  12  W.  R.  013;  33  B.  47.5; 
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Tiirmr  v.  M„llli„„r,  1  J    &  Ii     m.   «„j; 

n:i:ri'rr^«."""^' "-*'''"•"" ---; 

Hut  .1...  t,.„„tor  „,.,v  l,v  ,.„,,,„  w„r,l,  .liro.,  t.,..  i„..,„„„  ,„x 
c-jwf, .  il„)in,rm,in  v.  roioi^,  21  Cli   I)   10", 
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SPECIFIC  AND  OENERAI,  LEGACIES. 


CANADIAN  NOTES. 


Chap. 


Ademption. 

XXI.      A  <li.sposition  of  farm  stock  is  aik't-ined  by  the  sale  of  the 
tion      stock  in  lunacy  proceedings  durin*j  the  life  of  the  testator. 
Miller  v.  Miller,  25  Gr.  224. 

A  bei|uest  of  a  specific  sum  of  money  secured  by  inortp;aj;e, 
is  not  adeemed  by  the  sale  of  the  equity  of  redemption  and 
the  takiiif^f  by  the  testator  of  a  fresh  mortgape  from  tlie  as- 
signee of  the  e(iuity  of  redemption  on  the  same  and  other 
land,  the  original  mortgage  being  retained.  Loring  v.  Lor- 
ing,  12  Gr.  103. 

A  testator  by  his  will  gave  $6,000  a  year,  for  life,  to  each 
of  two  daughters.  Subsequently  he  purchased  securities 
bearing  $1,200  per  annum  and  assigned  them  absolutely  to 
one  daughter,  and  by  a  codicil  reduced  her  annuity  to  $4,800. 
lie  afterwards  purchased  a  like  amount  of  securities  niul 
assigned  them  to  his  other  daughter,  the  plaintiff,  and  gave 
instructions  for  a  like  codicil,  but  died  before  it  was  made. 
Entries  in  his  books,  a  letter  to  the  plaintiff,  instructions  for 
the  codicil,  and  the  testator's  declarations  as  to  the  redin'- 
tion  were  received  in  evidence,  and  the  annuity  was  held  to 
be  adeemed  by  the  amount  of  the  gift.  Tuckctt-Loirnj  v. 
Lamoure^ux,  3  O.L.R.  577. 


Change  of  Interest  of  Testator. 

By  the  Wills  Act,  it  is  enacted  that  "no  conveyance  it 
other  act  made  or  done  subsequently  to  the  execution  of  a. 
will,  of  or  relating  to  any  real  or  personal  estate  therein  em\- 
prised,  except  an  act  by  which  such  will  is  revoked  a.s  ainiv- 
said,  shall  prevent  the  operation  of  the  will  with  refenm** 
to  such  estate  or  interest  in  such  real  or  personal  estatr  a.s 


Mmd,.j^" 


CHANGE  OF  INTEREST  OF  TESTATOR. 


,  1976 

..'  rr  'tzr:  ™"-~  "'.t;"'  ■■ "- »-  - "»  »■ 

■evoke,]  the  «-hole  devise      "■  -  -- -—  """  ''•""■•■y«nee 

5  r.C.R,  4&9. 


^w  *m.  .«„„;,  V.  Scarborough, 


"■='  Jone,  „,Kl  to  hold    hT  •  on         T''™  '"  ""'  '"^''  «■'""•• 
person  the  testator      tht  ""  *""'  '"  '■""^■">-  '»  ""v 

v".^ed  ...Jr;.r;,~-3r "" ''-  "•'■""^-  - 
^"':~  ;::r;":r; ""  "^  -^" ^  "^^  - 

to  sell  the  rea  tv  Tnl  ^     .         ^      "'"•  "'"'  *'"'"  ™.,traeted 
->.s  -etd  d    :,  1  ■;  1^"".°^'-  "^^  "™»-  the  eontract 

"s  personaltv,  if  the  s-de  TVl  "™''""''''  "'  """  •^»''= 

--::-::rt=r^^r-^ 

I--ehase  the  fee,    L  devt^h    "  ""  ^■■'"'  ="  "^"^  *" 

-'  estate,  and  h      f  eZl''  "  "■"?'  ""■'"  "^  ""  "- 
e'.-e  of  the  fee  and  S      i/^T"  '"^  '■'•^'^  "f  P-^ 

"'.■.•e  is  nTtf  irr  ;f  ^'' """  "'^' """-  -'-^"'"^ 
•'■■■- to  She.  .h:rte:;x^'';,:^7'-'- 

™  the  principle  above  stated  '^^*"''"'  "^"'^"''^'^ 

'^""ly  money,  and  the  ren.-.mH  ..  ■  '        "^       ■    '"'"'  '" 

rne  renMmdw^  ,s  seenred  by  mortgage 


the  Act. 
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SPECIKIC  AND  OENERAI,  LEGACIES. 


<:i 


Olisp.  ZZI.  the  land,  the  mortgage  passes  under  the  bequest  of  person- 

alty.     He  Duds.  1  O.LR.  7. 
Sale  to  A  testator  devised  certain  land  specifieally  to  his  son,  and 

dovi««c. 

by  his  will  provided  that  if  any  sale  should  be  made  oi  any 
lands  before  his  death  the  purchase  money  should  form  a 
charge  on  his  estate  and  heeome  due  to  the  devisee  of  such 
lands  and  the  securities  therefor  should  be  transferred  to 
him.  After  making  the  will  the  testator  conveyed  the  lands 
so  devised  to  his  son  in  part  payment  of  a  debt.  Held,  that 
such  sale  did  not  revoke  the  devise.  Severn  v.  Archer,  Cas. 
Dig.  (1893),  875,  reversing  C.A.,  8  A.R.  725. 

Exoneration  of  Specific  Legacies. 

Where  a  testator  bequeathed  shares  in  a  company,  upon 
which  there  were  calls  due  for  which  be  might  have  been 
sued  in  his  lifetime,  the  legatee  was  held  entitled  to  have 
the  calls  paid  out  of  the  general  estate,  but  subject  to  all 
calls  not  completed  in  the  testator's  lifetime.  Manson  v. 
Koss.  1  Ti.C.R.,  Part  II.  49, 

Exoneration  of  Mortgaged  Lands. 

Willi  Act.  By  the  Wills  Act  it  is  enacted  that : 

"1.  Where  any  person  has  died  since  the  31st  day  of  De- 
cember, 1865,  or  hereafter  dies  seised  of  or  entitled  to  any 
estate  or  interest  in  any  real  estate,  which,  at  the  time  of 
his  death,  was  or  is  charged  with  the  payment  of  any  sum 
or  sums  of  money  by  way  of  mortgage,  and  such  person  li.is 
not,  by  his  will  or  deed  or  other  document,  signified  any  con- 
trary or  other  intention,  the  heir  or  devisee  to  whom  sticli 
real  estate  descends  or  is  devised  shall  not  be  entitled  to  havp 
the  mortgage  debt  discharged  or  satisfied  out  of  the  persi'iuil 
estate,  or  any  other  real  estate  of  such  person;  but  the  n-A 
estate  so  charged  shall,  as  between  the  different  per.soiis 
claiming  through  or  under  the  deceased  person,  be  primiti-il.v 
liable  to  the  payment  of  all  mortgage  debts  with  which  tlic 
same  is  charged,  everv  part  thereof  according  to  its  v;ilui' 
bearing  a  proportionate  part  of  the  mortgaged  debts  chaiLMl 
on  the  whole  thereof. 


EXONERATION   OF    MORTOAOED   LANDS.  jg^^ 

vise-  all  ,     I-      T  "■""""  '"  ''■"""  "»  "f'"--'^''"!.  "-•  other- 

-".v  r,.„l  estate    which  a.l    7        ""■'  '*"""  "'  ""^^'""  *" - 
«ith  the  p.,vnlt  ,  '"""  "'  '''■^  '''^''«'  i«  "harmed 

»nme  ,„a„ner  as  thev         ,f.        ""^ ''  *"  """''  -'""•*•"'  '"  'he 

eept  .,„b-s,  3;  R,S.ir.  ,    j;,  '^ '^^  ^„f  "'C'  "•  "»•  -  2,  ex- 
-■^■■B-  c.  152,  s.  34.  '  ''■'"''''"  '"'•'-''■  3;  RS- 

-Vncl  in  the  construction  of  any  will  to  which  the  f. 

-«>  e.:.e:iirn:t\r:::e: u  i  ^^^  r^  ».^  "'^  "- 

intention  contran'  to  or  oT      I,  "  ''™'''™t""'  "f  an 

kHge  on  anj  part  of  his  real  estate.    R  S  O  o  l^s  „   no 
^'■^■^l-  c.  174,  s.  .33.  R.S.X.B.  c.  1.52  ,  34  '  '  '^  ■^'' 

""■^r  devisee  "sabiect   ;  the  '  "'  ""  '''*'<'"''  '»  an-ffi"'"' 

-;—  that  X'dev  Lr :::  mo'""  *^"' 

of  .'.e  „ort«age.    /,„„,,,  v.  Z..tr2"rt  455       '"'"""' 
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Chap.  ZXI. 


Expreu 
charge. 


Devolution  uc 
Betatea  Act. 


But  a  devise  of  inortirHp<'d  lands  "after  payment  of  debts" 
does  not  exonerate  tlie  land.     Burk  v.  Biirk,  26  Gr.  195. 

A  devise  of  land  "free  from  all  incumbrances"  exonerates 
the  land,  though  by  another  clause  of  the  will  a  fund  was 
provided  for  payment  of  the  debts  whieh  failed.  And  where 
part  of  a  niortguped  property  was  so  devised  and  such  a  fund 
provided  which  failed,  the  remainder  of  the  niortjrajred  pro- 
perty w-as  eharped  with  its  proportion  of  the  mortfra^e  only, 
and  the  proportion  charped  on  the  exonerateil  land  was 
directed  to  be  paid  out  of  the  personalty.  Toronto  General 
Trusts  Cori>orution  v.  Irwin,  27  O.R.  491. 

Where  the  testator  eharfjes  all  his  lands  with  the  payment 
of  debts  and  incumbranees.  the  si)eeific  devisees  of  ineuniberfd 
portions  are  entitled  to  have  the  rents  and  protits  of  all  tln' 
'ands  funded  to  remove  the  incumbrances.  i<proatt  v.  Robcrl- 
•on,  26  Gr.  3133. 

The  Devolution  of  Estates  Act  (Ontario),  by  which  land 
passes  to  the  personal  representative,  subject  to  the  pay- 
ment of  debts,  has  not  superseded  the  above  enactment. 
Mason  v.  Mason,  13  O.R.  725. 

A  specific  devise  of  one  mortgaged  parcel,  following  by  ;i 
general  devise  of  all  the  testator's  real  and  personal  pni- 
perty  other  than  the  parcel  specifically  devised,  whieh  in- 
eluded  another  mortgaged  parcel,  upon  trust  to  pay  a  I-- 
and  for  other  purposes,  is  not  suflRcient  to  exonerate  the  pni- 
eel  specifically  devised  from  is  own  mortgage.     Ibid. 

Hut  a  direction  in  a  will  charging  "my  estate  with  tih 
payment  of  all  incumbrances  upon  the  said  lands"  wiiiili 
were  specifically  devised,  exonerates  them.  Scott  v.  Sifpph . 
23  O.R.  393. 

A  devise  to  three  devisees  of  several  parcels  of  land,  wliiili 
were  all  under  a  mortgage  of  sJi-lr.OOO,  was  r-corapanied  by  a 
direction  that,  if  the  mortgage  was  not  paid  off  at  the  i-^- 
t«tof's  death,  each  of  the  devisees  should  contribut'^  ^1"'" 
"to  assist  in  meeting  that  debt."  and  their  lands  were  eh;u-.Ml 
with  these  amounts..  Held  not  to  exonerate  the  lands  i'v-m 
the  mortgage  debt.    Re  GouUt,  10  O.L.R.  197. 
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See  „,so  U-,7.s.„  t.  aI;,  I^o  «,^V™  '^  ""-'■  ''*  ^.li.  ;,».. 

."  o.i.e.  UL    ."    ,  r^:;  ;"/»'"•  -^  "«.-athecl  ,.,aeies 
•>"ve  the  personam-       Pied     '.'■'"  "'"  ""*  "'""^'^  '" 

prom.  «.„.s  ,le    1       ,     r  R-'V  '"""•^-  ""■  ^™'^  and  """-'-• 
»i.h  power  .0    11  fo  ™        "'  "'^  "''"  "'"'  """'I-". 

--.a.. ..,.  ::'t  :eat:re::aru;!r^^'-  r^ 

-..orteRospaidorof   h  ""'  "'"""'  '"  ''--  'he 

le  N.B  R.  453  '■""'""'■•^  ^'""'^-    '''^^"d  V,  ;■,>«„ 

•---i.ht.ave:::::;  r,:;:  -f^/-  -f  'He^^s. 

"ithm  the  meaning  of  the  A„t     ,    u'    f  meumbrance 

»f  administration.    ;..  TFa,*,-,,^!  *'^b'^c"^  V,;'--"'^  ■■"  — « 

/«(em<  0).  Legacies. 
Where  legacies  are  to  be  Dairl  n„t  „f 
t"  be  converted    and  no  f„       ■  ^  ^"  "'""'"  directed  On co„v.r.i„„. 

'e«.eies  are  rot  ,,  bo  "'H  '!  "'  '"■■  """  '""^.  "nd  the 
""  "ot  bear  in  r  ,  unfi  h"  h  r"^'""  '^  ''«'-""^'  "-^^ 
'•  ■»>«'»«,  17  Gr   397  "         ''"'*'  '^  '^'"'^^'>-    ''»"" 

-ui  <pi  tne  prueeeds  bear  in- 
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•!r8ion  if  it  takes  place 
SlcMylor   v.    Lunch, 


PMtponcd 
l«Bacled. 


mm 
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Chap.  XXI.  lerest  from  that  time,  or  from  the  c( 
sooner.  He  Robinwii,  2:2  O.K.  4: 
24  O.R.  632. 

Interest  is  payable  on  legacies  the  payment  of  which  is  not 
postponed,  although  it  is  not  possible  to  pay  them  on  account 
of  the  income  of  the  whole  estate  being  appropriated  for  a 
life  tenant.     Toomey  v.  Tracry,  4  O.K.  708. 

Hut  where  the  payment  is  postponed  until  the  life  tenant 
dies,  interest  runs  from  the  death  of  the  tenant  for  life  only. 
He  Scadding,  4  O.L.B.  632. 

Where  a  testator  directed  a  legacy  to  be  paid  to  a  legatee 
at  the  age  of  twenty-three,  and  provided  that,  ii.  order  to 
maintain  the  letratee  between  the  ages  of  twenty-one  and 
twenty-three,  his  executors  should  pay  to  him  the  annual 
interest  of  the  fund  beipieathed,  it  was  held  that  he  was  en- 
titled to  all  the  accumulations  of  interest  from  a  year  after 
the  testator's  death,  and  not  only  the  annual  payments  ac- 
cruing in  the  two  years.    Fuller  v.  Macklcm,  25  Gr.  45.';. 

Where  an  infant  is  entitled  to  a  legacy  payable  at  major- 
ity, from  a  parent,  or  a  testator  who  stood  in  loco  ixirciilis 
to  him,  he  is  entitled  to  interest  thereon  for  maintenane.- 
during  his  minority  if  he  has  no  other  means  of  support. 
but  not  otherwise.  Spark  v.  Pcrrin,  17  Gr.  519;  Kecs  v, 
Fraser,  26  Gr.  233. 

Where  legacies  were  made  payable  seven  years  after  tli.' 
date  of  the  will,  which  period  the  testator  outlived,  interest 
was  allowed  only  as  in  ordinary  cases,  viz.,  from  a  year  aftir 
the  testator's  death.  And  the  same  rule  was  applied  in  tli.' 
same  will,  where  there  was  a  direction  to  accumulate  inten  st 
from  a  date  seven  years  after  the  date  of  the  will  until  tlie 
legatee  attained  twenty-one.     Miller  v.  Miller,  25  Gr.  224. 

Succession  Duly. 


Bucoession 
duty- 
Ontario. 


In  Ontario,  succession  duty  must  be  deducted  from  e; 
legacy,  and  is  not  chargeable  to  the  residue  unless  the  If 
cies  are  given  free  of  duty.  Kennedy  v.  Protestant  Orpli" 
Tlome,  25  O.K.  235:  Koss  v.  The  Queen,  32  O.K.  143. 
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A  direction  to  pay  debts  does  n„t  exonerate  the  leitneies     Ch.p,xxi. 
He  ilackey,  6  O.L.R.  292;  Re  Bolster,  10  O.L.R.  591. 

In  Hritish  Columhia,  succession  duty  is  not  part  of  theBriu.h 
testamentary  expenses,  l.ut  is  chargeable  against  the  differ- ''""°""*- 
ent  properties  devised.     He  Wntkins,  12  B.C.R.  97. 

In  New  Brunswick,  succession  tax   is  payable  out  of  a  n.w 
specific  legacy,  unless  otherwise  directed  by  the  will ;  and  a  "''"°""*- 
direction  that  a  sum  of  money  be  paid  annually  to  a'legatee 
until  the  legacy  is  p,„d  in  full,  is  not  a  direction  to  the  con- 
trary.   Re  Bolsford,  33  X.n.T}.  55. 
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THE  MEANING  OF  CERTAIN  WORDS. 


Moner- what 
It  IneiadM. 


Wlutltdan 
not  lD0lud«. 


Oh.p.xxn.  MONEV  include.s  bank  notes  (a),  money  at  the  bank  on  a  cur- 
rent  account  as  well  m  on  deposit  (6),  money  in  the  hands 
of  an  agent  of  the  testator  (c),  apparently  arrears  of  a  sup- 
erannuation allowance  from  Government,  and  money  pay- 
able by  a  friendly  society  for  funeral  expenses  (d),  and  any 
money,  of  which  at  the  time  of  the  testator's  death  he  might 
have  claimed  immediate  payment  («).  Chapman  v.  Hart. 
1  Ves.  Sen.  217  (a) ;  Manning  v.  Purccll.  7  D.  M.  &  G.  5.5(6) : 
Ogle  V.  Knipe,  8  Eq.  434(c)  ;  Collins  v.  Collins,  12  Eq.  im 
(d) ;  Byrom  v.  Brandrcfh,  16  Eq.  475  (c). 

It  will  not  pass  an  apportioned  part  of  an  annuity  ncir 
accruing  interest  or  dividends  (a),  nor  money  deposited  with 
a  stakeholder  to  abide  the  event  of  a  bet  (6),  nor  money  duo 
on  a  current  account  from  a  salesmaster  (c),  nor  a  legacy  not 
acknowledged  to  be  at  the  testator's  disposal  (d),  nor  stock  in 
the  funds  (e),  nor  a  sum  due  to  the  testator  (/).  Byrom  v. 
Brandreth,  16  E,,.  475;  see  Re  Beavan;  Beavan  v.  Beavaii. 
53  L.  T.  245  (a) ;  Manning  v.  Purcell,  7  D.  M.  &  G.  55  (b) : 
Smith  V.  Butler,  3  J.  &  L.  565;  De  Roebuck  v.  Lord  Clon- 
curry,  I.  R.  5  Eq.  .588  (c) ;  Byrom  v,  Brandreth.  16  Eq.  47.5 
((J);  Hotham  v.  Sutton,  15  Ves.  319;  Oosden  v.  Dotterill.  1 
M.  &  K.  56;  Ommaney  v.  Butcher,  T.  &  R.  260;  Lowi  v. 
Thomas,  Kay.  369;  5  D.  M.  &  G.  315;  Collins  v.  Collins,  12 
Eq.  455  (c) ;  Dillon  v.  M'Donndl,  7  L.  R.  Ir.  335  (/). 

Money  may,  however,  pass  stock  where  stock  is  expn.wly 
referred  to  as  money.  Newman  v.  Newman,  26  B.  218;  CIhiji- 
man  v.  Reynolds,  28  B.  221,  cannot  be  looked  upon  a«  a  case 
of  much  authority. 


. 
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ia  Homo  cnsos  a  Imiccp  «<.„i,„  i       i. 

'•-no,,.'  and  it  JZ:ZiZ  !r  t"  ■"  ""'  '■'"'   '^•'- ««■ 
8onalty;-_  "  ''^   '"  r-Ms   fho  MMuary  per-  Wh™Ti,.  - 

whero  the  gift  i»  foliowo    I  v  j     r     ''  ''"'""""'•'"•  "'  ""y  '"t- 
y  Dr.  701.  ■         '^  ^-  •^'■';  -t"'""'  T.  /.«,„„•, 

r—.tat.^^,;;-x;:;^^::---^ 

estate,     Kr  I)„lhr  ■  ll„ll,r  v   ("//  Tt^  ^'""^  P"''"""' 

A,i,i  „,  7',./,./,„,,/  V.  p,,„/,„,,,  1,  J '     •  ;•  •'"''• 

csate  wax  held  to  p,,^,  uuder  a  J'oft'h      •  '  ''"''""" 

rnnciiml  money"  to  A  for  Vt        7  7  "'""-me  of  my 

-ong  her  ohiC4";:';«--f '"  '^- '"'''' 

only  a  sum  of  239/  monev  .7         *  !  ^™""''  """  *''^'^«  ^"^ 

Co*  V.  r„,.,., ^ZIgX    "'" '"""™'» ^'■™"'-  «- 

When  there  is  a  direction  to  pay  debt,  or  1»»    •     , 
given,  and  the  residue  of  money  Isthl  *"?''  '"'™  ■"*"  ?'"" "'  -- 

»nnl  estate  will  p„ss      Th  !  ^'■™'  "'^  «''«'«  Per-  i^°  "'  """"J 

m  debts  and    eg    L   th!  Tl       '"'''"''''  '"'''^  """«  '<>    '"'--" 

K.  260,  n. ;  7f.,„,  ,.  r/„„„,,  ^  Kee.  8 ;  T,,,,^, 
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V.  Oimliiiiii,  ill.  14;  filuHii  v.  linrre,  Jo.  04 ;  JliimH  v.  Wliilf, 
'ii  L.  .1.  Cli.  7','4 ;  I  Jill-.  N.  S.  (I.JJ  ;  Gromriiny  v.  Ihnlm,  •.'•"i 
U.  illl;  /»  *o«/»  »7<//c,  7  r.  D  liOj  /-.  /r  //«./.  7^'//  v. 
J/trmtiti'frz,  O'.'  L.  T.  '.il*  ;  /"  'V  '^tnif/t  ;  JIiiiffri-MOH'Ilif  \. 
UiMiins,  4-.'  C'li.  h.  :tO-.'i  //I  re  Kym,  :  Mi/h  v.  l'<i,hii,  (Ib'.M) 
I  ell.  IWS;  del',  too,  Laiif/Mi'  v.  Wliil,/ir/,l,  4  K.  &  J.  420;  Hi' 
ilmhini :    H'i//if(im  v.  jV.Vtoh,  1 1  T.  I-.  U.  S'.'. 

Ill  Bnch  a  caso  the  fact  tliat  a  siiocillo  lega<;y  is  aftcrManls 
given  makos  no  ilitferfnoo.  Jfvtifif;/n  v.  A"/nV  of  Snu'/irir/i^  -VA  11. 
;!-'4  ;  III  re  Priiig/r ;   Walker  v.  tilmirt,  17  Cli.  D.  81!l. 

Similarly,  where  the  testator  gave  his  money  and  goods  to 
his  wife  for  life,  and  at  her  death  bequeathed  certain  legacies 
and  the  remainder  of  his  property,  the  money  wns  held  to 
include  the  personal  estate,  as  the  testator  showed  that  he 
was  disposing  at  his  wife's  death  of  the  same  property  as 
ho  meant  her  to  have  for  life.  Glendeiiiinj  v.  Q/rm/eiuiiij^  9 
B.  324. 

A  gift  of  "  the  rest  of  my  money  however  invested  "  has  been 
held  to  poss  the  residuary  personal  estate.  /"  re  Pringle  ; 
WnHer  v.  Stiiarl,  17  Cb.  D.  H19. 

Of  course,  if  there  is  an  express  gift  of  residue,  money 
must  bo  construed  in  its  strict  sense.  Tr7///'x  v.  P/askeff,  4 
B.  208. 

See  as  to  the  meaning  of  a  direction  to  pay  debts  out  of 
money,  when  there  is  a  residuary  bequest,  Lhi/ct  v.  Lloi/d,  -54 
L.  T.  g41 ;  34  W.  E.  608. 

And  a  gift  by  codicil  of  "  all  moneys  that  may  be  left  after 
my  decease  "  where  there  is  a  gift  of  residue  in  the  wil!,  passes 
only  money  properly  so  called.  Willinim  v.  WiUiumt,  8  Ch.  D. 
789. 

Such  words  as  "  ready  money  "  («).  or  "  money  to  my 
account  "  (A),  o:  "  money  in  bonds  or  consols  or  anything 
else  "  (('),  or  money  referred  to  as  "cash  "  (rf),  would  require 
a  very  strong  context  to  pass  more  than  would  bo  included  in 
the  words  if  taken  in  the  ordinary  sense.  Re  Powell,  Jo.  49 ; 
Bevan  v.  Pevnii,  5  Ij.  R.  Ir.  57  («) ;  llastimjs  v.  Uane,  6  Sim. 
67  (h)  ;    Stooh   v.  Hlookr,  3j  B.  396  (e)  ;    Nerimon   v.    Lmln 
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Cli.  I).  it\\. 

ouiuici,"  «,ii  i„,i,.,,„  „„„„    .,,.„ ,,.  ",?,:,,/); 

l!.<l.  •MM.  '       tittidcl." 

••M.mny  duo  ,„,d  „wi„.  „t  the  to^tutor',  .Ice,..,,.  •'  will  ,„,..  „ „, 

exccutm-„,„lu„li,,„i,l„t,.,l  „t  ,1,0  ,i„„.  of  ,l„..l™il,(,.),„:o„,.v 
r.v,.iv„bl„  on  a  ,,oli,.y  „f  insuninco  u,,o„  ll„.  t,.,,„l„.-s  lif,.  (./j 
"nd  mo„       j.,„  ,„  „,„  ,^,^,_^,,__,  ,.^^^__^  ^^^^  ^^^^^^^^^^  ^^^^^^^^       . 

o»tato  ha,  been  got  in  before  the  t,.tator-,  death  i,,.     r,,,;.  y 

ca.r.  I  Mer.  oil  („) ,  ,r„/^  v.  r,,.,/,,.,  o  ],„  a.  .t  ,^.  ,;„(j)  • 

7W,.  V.  //„„.„„„,  17  Eq.  7u  j,,, .  ^,,,^,^  ^,   „.,^^^^^_  ^  ^.^^   ..^  ^     _ 

7A«„/„»  ^  V.  fl„/„/„,v,j„,  n  si„.  „i ,,,  .  ,„^  ^^^.^^^^^  ^.  ^^ ^''J^^ 

lb  i^(j.  47'>. 

Such  words  will  not  ,„„,  „  di,trib,„iv,.  slu,,,.  iu  a  r.-iduary 
.e^ona  ..state  nut  proved  to  have  been  go,  in  at  the  tin,o  o^ 
to  death;  nor  money  due  on  a  eontrae,  of  ,erviee  not  eom- 
pletod  till  after  the  testator's  death.  J/,„./,„  v.  7/„W,  H  Ch 
401;  Slrj,/,a,son  v.  J>o.c,o„, '^  K  -.m-,  «;e  r„W„,  y.  J}ou/,.  I 
Kuss.  13j.  ■'   ' 

"  Moneys  owing  to  me  at  my  decease  "  will  pass  money  on  M, 
d  ro,.t  at  a  bank  whether  uotiee  of  withdrawal  is  required  or 
not.     /«  ,..  JM,M..,.:    V;U  V.  Deri,,,,,;-,,  (1006.  1  .'■h.  ur, 

hand!" of  an'aZt"  "'^  '""  TT  "'  ™"  "'  "  '"'"''•  »  ^  "'«  «->^— T 
bands  of  an  agent  used  us  a  banker  and  money  ou  a  drawing 

ooount,  and  on  a  deposit  aecount,  for  .vhieh  no  notice  of  wi"h 
Inl,   v.M„ni„„t,l   Y.&  C.C.2U0,    I    M,.  a.56;    p„,„/a 

H  t'  '"■-'"  'S'"'"  '■  """"""''  '  ""^^-  '■-'  ■'  '''■■'"'■  -  ^"'"^'''^ 
11  bim.  oo;    ,S/f,«  T.  Hillenlo,,,  37  L.J  Ch  .-Ifia  •    M,,,,, 

ii'-mc,  (1897)  1  ir,  m.  •  ^"•""  "■ 

It  will  not  pus,  notes  of  h„nd(„),  nor  debts  due  from  an 
agent   i)   or  in  the  bands  of  a  salesmaster  (,,,  nor  divid,    Znot 
demanded    ,/).  nor  rent  or  interest  due  on  a  mortgage  «   no 
money  on  d.,.os,t  subject  to  more  than  twenty-four  hours' n;tiee 
of  withdrawal  (/),  nor  proportionate  parts  of  pensions,  intcn-t 
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on  morlffagi-*  Jiml  iliviilnnU  (//).  Potn//\  Tni^f,  Jo.  V.t  {n) ; 
J'arlrr  v.  Mftn/umf,  I  Y.  X  ('.(*.  -JOn  (A)  ;  Smith  v.  Ititt/,r,  1 
J.  A  L.  6»*.*  t') ;  M'i>/  V.  O'ron;  IJ  Do  (t.  &  H.  40'.»  ('/) ;  /Vy^r 
V.  Haukin,  II  Sim.  'to  (<  i  ;  Mnynv  v.  Mnym,  fUfim  ;  In  rv 
Wfurhr  :  J/fod.moH  \  /^y»r.  (limi) -JUi.  Oii;  /«  r.-  J'n)t; 
Pn'tr   V.  ynitn,,,   iI:mi.>)    2  Cli.   jVi  (  /);    .S/(/h  v.  JUt/mfoN, 

MHpt'fl   if/). 

S'  ilurly  "nwtli*'  will  uot  iiirludo  Imnilci,  long  rmnuiticH  or 
Iiroiiiihi^oi-y  noteB.     }Uiih't  v.  Ci'f/m-tl,  \'-\  Sira.  ^tWi. 

A  gift  uf  "all  I  liold  in  tho  bank"  Iioh  b*HMt  ln'M  to  paHS 
driHwit  I'l-coipta  ami  cufli.  7oini-"tnf  v.  lonNinuf,  \  \j.  It. 
Ir.  IHO. 

As  to  Ilic  mt'fniiiig  of  tli«  words  '*  niniify  in  thu  ftimlB,"  geo 
J{>fn»r  V.  f/>/fi»!/r^Vo\l-V2i;  Mn>„jin  y.  Maufjin,  Hi  B.  aoO  ; 
lliilijt'  V.  Siirfon,  y  D.  &  War.  'J-'tD  ;  Slimj>ilnj  v.  (inn'iujrr,  7 
II.  L.  27:i;  /,V//^  v.  /->»,  2-*J  IV  oCl;  7yr../n.  v.  /^yw/;,  6 
AV.  It.  (iia. 

A  lioipu'st  of  funds  **  purt'hiiMcd  "  nut  of  Bqmruto  estate  will 
not  pass  savings  of  Hppariito  estate  at  tho  Lniik.  AhIu'v  v. 
Itoofh,  17  Kq.  4'2fi. 

Nor  will  a  gift  of  **  iimpcrty  Wjuoathoil  to  mo"  pass 
proporty  intondeil  to  bo  botpioathcd  to  tlio  tostntor,  but  in 
fact  givon  to  him  by  oct  inftf  rim-y.      fn   ir  .ii-tmtroinj,  JM 

L.  J.  Ch.  ry-\. 

'* Securities  for  money"  will  not  pass  ti  bal  dieo  nu  current 
Liecouut  ut  tlio  bunk  ('/),  mont-y  on  a  dejii>?it  iicfount  (A), 
shares  (r),  bank  stock  ((/),  mere  debts  ('),  or  money  lent  on 
mortgage  where  the  legal  estate  is  in  trusti'cs,  and  tho  testator 
is  entitled  only  to  the  residue  after  certain  payments  (  /'). 
V(ti>if>f  V.  Jift/uo/ifn,  -J  Iluss.  12  {fi)  ;  J/oj>/,im  v.  Ahfmff,  lit  K<|. 
222(4);  HiiiltUvtihmi'  v.  OonMhtirf/,  10  li.  517;  Tftnin-  v.  THmn; 
21  L.  J.  Ch.  8  i:j ;  .Wlioun,n  V.  J/on-o^r,  2a  L.  R.  Ir.  591  ;  sw 
Miirphf  V.  Doi/h\  2!)  L.  H.  Ir.  -Wl  (r) ;  (hjle  v.  Knipc,  8  Kq. 
4;U  (rf) ;  7?f  .l/rt.vo»*«  Jn7/,34  B.404(f');  Oykv.  Knipf,'<Njmi{/). 
Sep,  too,  //(  *v'  li'itfiivr ;  liityner  v.  liuijuer,  (1904)  1  Ch.  176. 

But  it  pfiShGS  a  lieu  for  unpaid  piu'chase- money  («),  consols  {/'I. 
money  lent  on  mortgage,  the  right  to  receive  which  is  in  tlio 
testator  ('•),  and  railwnv  debenture  stock  (rf).     Calhtc  v.  Ctfllou; 


"Il  I  Ulm>  (.111  MoM.l. 


■Mli 


I,  .    ,  '  "iini^-n    111     n 

'"    ■''■'""•■'"■■     <ln vW   V.    .,„/„„„       ^,, 


""0'  "oto  U,  ti  socimty  fur 
&  I-nt.  47.3 ;    H,    //,„,,,„  . 


"irailnr 

■lllrll  T. 


I'raitM  company.      /,•„   .,:,. "      "'*'':  "'"'  '''""•"  '"  " 

I>.  T.  HI. 

An  I  O  i;  i,  „„t,  Im,  „  ,,,„„„• 
mo„oy.  ],„,,,^  ,,  y/,.,v//„.y,  1  ,1. 
lliKlnii  V,  limni,,^  ;,:\  J,   'j.   ^,,.- 

A.  t,.  the  m,,„,,ing  of  "I.o.lritio,  f,„  „,„„„,.,  „,„, 
lloi.l,  ,■1.-,  ]J.  2:„,  •'  " "'"'  *"  ^''1-  ■'■'*  :   '■■'»'  1' 

"  IVeiiniory  inve.traci,l» "  will  „„,   ,„,  ,  „„ 

.uWM  ^l^.„ ,,,.,,  „„,,„.,,,,;-;^,   -   ''^;;..d.ro., 

il.irtgagos  „n   r..<il  Hivuiitv  .1,,   .,„t   ;,   i    , 
A  K.ft  of  "the  nmount  of  t|,o  h„„d  r  ,„,V.  ,      TV, 

5  L.  IJ.  Ir  G2S  '  '    "'"'"  "•'■  ^oir/iiiy, 

Ch.  D.  800.  ^'  ^"'■'^  '''"■^•'   'f''  '■'•  ^"""■tf,  .5 
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rifrht  to  Buc 
officers. 


Foreign 
bonds. 


Plate. 
Furniture. 


lu  tlie  fame  way  a  Lequest  of  a  debt  duo  to  the  testator 
from  A  would  naturally  mean  a  debt  duo  to  the  testator  alone 
and  not  the  testator's  tharo  of  a  <lobt  duo  from  A  to  the 
testator's  lirui,  though  it  may  have  that  meaning  if  there  is 
no  debt  due  to  the  testator  solely.  Miti/hery  v.  lirookiiitj, 
7  D.  M.  &  fi.  v.r-i 

A  direction  to  pay  to  a  creditor  a  debt  owing  by  the  testator 
the  amount  of  whicli  is  overstated,  will  not  entitle  the  creditor 
to  more  than  the  sum  due  unless  there  is  something  in  the 
will  to  show  that  the  ereditor  was  to  have  the  sum  named. 
W/iilJielil  \.  Clriiiiimil,  \i  Mer.  40'.> ;  Wihon  v.  Morkij,  5  t'h.  D. 
776 ;  see  lii  Jhih- :  Di/ke  v.  Di/kr,  44  T..  T.  568 ;  In  re  Itoire ; 
rikrv.  IIiimIi/ii,  (1808)  1  t'h.  l.j:). 

A  bequest  of  u  certain  sum,  described  as  the  amount  in  which 
the  legatee  is  indebted  to  the  testator,  would  entitle  the  legatee 
to  the  sum  given,  though  the  debt  may  be  paid  before  the  death 
of  the  testator,      rifkeiv  v.  Poiiml,  0  II.  L.  885. 

A  direction  that  a  debtor  i.i  to  be  released  from  all  claims  in 
respect  of  moneys  "  now  owing  "  to  the  testator,  and  all  other 
moneys  duo  from  him,  will  release  the  debtor  from  advances 
made  subsequent  to  the  date  of  the  will.  Einrfl  v.  Erenll, 
7  Ch.  D.  4'.'8. 

Under  the  description  *'  railway  shares,"  shares  and  stock  will 
pass  together.  Jlorriic  v.  Ayhtiefy  L.  K.  10  C'ii.  148  ;  ib.  7 
II.  L.  717,  overruling  iMtkv^  v.  Oah'-i,  9  Ha.  660. 

As  to  the  meaning  of  "  mining  shares,"  see  Diichtw  of  Chrr- 
/iiikIv.  Mr, /rill;,  ;J7  L.  J.  Ch.  125. 

A  gift  of  shares  passes  all  rights  incidental  to  the  shares, 
including  the  right  to  claim  sums  fraudulently  retained  by 
officers  of  the  company.  Carroii  Co.  y.  Hunter,  L.  E.  1 
II.  L.  So.  ;i6-,>. 

Foreign  bonds  will  not  include  colonial  bonds.  Hull  v.  Hill, 
4  Ch.  D.  97  ;  and  see  C'uMt  v.  Earle,  46  L.  J.  Ch.  798. 

A  gift  of  plato  does  not  include  plated  articles.  HoMcii  v. 
Udmsbotloiii,  4  Q'.K.  205. 

Fuinituro  includes  plate  and  pictures  and  probably  orna- 
ments: but  not  wine  or  books  or  tenant's  or  trade  fixtures  or 
an  altar  stone  and  relics.     Kellt/  v.  PoicMf,  Amb.  605  ;  Pmlfr 
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Where  the  testator  cnrries  on  business  as  a  hotcl-kconor  'an,! 

effects  at  the  hotel  ,vill  pass  furniture  us,.!  for  trad,,  purpose 
^swellasthatusodforhisown  purposes.      /.  ,v  ,SV  J^Iv 
Burmmly.  Waitr,  (1S02)  1  Cli.  717. 

^  A  gift  of  household  goods  whore  the  testator  has  furniture  at 
Js  private  house  and  also  at  a  place  of  business,  does  not  [1  > 
the  latter.     Pmtl  v.  J,„-/.-m,,  2  1>.  W.  ;m-,> ;   1  B  1'  C  -'■' 

And  it  seems  tlie  expression  "household  furniture  "ha,  . 
morerestneted  sense  than  furniture  sin.ply,  „nd  do,.s  not  a    a  ' 
ulepassfur„,ture  used  fo.  bu.siness  purposes  if  thereto    0 
furniture.      Z.  /.}„,.„„/  y,  g  ,  y  _'  ^  '■   ."'"" 

Unrmmly.  Waite,  (1902)  1  Ch.  717 

MiMmaTr"™. ':"'V'™"'""  l™l«'>-.i-luding  house  iu 
Mddmay  Gr«ve,"  has  been  held  to  pass  the  residue.  /,>,.  ,/„/,„ 
"111 ;  Siiiiily  V.  i.V%,  t)-2  L.  T.  .3.J7 

In  a  gift  of  household  furniiureand  effects,  .he  word  -i.ou.e- 
Ma      ,s  to  be  read  as  hmiting  effects  as  well  as  furniture 

f  i:!^J-  '^"'"""  ''  '-  ^-  ''■'  ■"'"'''""  -  ^'"-'"^"^  i^m 
Such  words  pass  lathes,  sewing  and  copying  machine,  tools 

:Lr:'e'or"^' '°"''  ^-^^  "-^  "^"-'  ^-^  -'  f-'i 

pieces,   a  cow,  a  pony,  a  parrot  («),  iewellerv  </.)    o.    t    1    • 

fuZ^it  "' '^- ''■ '" '** ^ ''"'"'""''' ^- ^'"■'"^«' ('""' ' 

l-'ixed  furnitui-e  includes  looking  gl„,,es  and  book  case,  fived 
by  nails  to  the  wall.     Av,/,  ^.  ],„„,„,,_  g  ^  ^  j,  .j.  "^-  "'"^ 

Effects  in  a  gift  of  furniture  and  effects,  or  of  effects  follow 
'ng  an  enumeration  of  chattels  personal,  will  in  tUThl 
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Clap.  xxn.  restricted  to  things  ijimlem  rjciiriia  as  those  described  by  the 
words  which  it  follows.  It  lias  been  held  under  such  cu-cum- 
stances  not  to  include  jewellery,  guns,  pistols,  tricycles,  and 
scientific  instruments  (n),  or  bank-notes,  stock-receipts,  and 
nertiiicntes  of  railway  stock  ('/),  but  to  include  wine  ((■),  and 
horses  and  carnages  {il).  Korl/iri/  v.  PmIoii,  60  L.  T.  W ;  lie 
Miller;  Dmiiil  v.  Danid,  01  Tj.  T.  ;i05 ;  Maiiton  v.  I«4o/.<,  ^iO 
Ch.  D.  92(a);  Ih  MUki;  sitprail);  Re  Soiinir;  lloiiiiic  v. 
Brandrelli,  58  Ij.  T.  u37  (c)  ;  Uc  Hummenlrn ;  Ilenmiiit  v. 
Uammmln/,  81  L.T.  150  (</). 

But  a  gift  of  all  other  effects,  fcjUowing  an  enumeration  of 
specific  things,  may  pass  the  residuary  personalty  where  there 
is  no  other  residuary  gift.  In  hoim  Jiij>p,  (1801)  P.  300;  lln 
Pamtl :  Purrolt  v.  rm-rotf,  53  h.  T.  12.  See  Amlermn  v. 
Amlmoii,  (1895)  1  Q.  B.  749. 

A  gift  of  articles  of  household  or  domestic  ornament  may 
include  valuable  orchids  used  to  adorn  the  house.  Jlr  Owen  : 
I'eat  V.  Owen,  78  L.  T.  643. 

"  Objects  of  virtu  o-  taste  "  would  not,  as  a  general  rule, 
include  valuable  pictv.  .  In  re  LoniMmrongh ;  Brklgman  v. 
FihgeraM,  50  L.  J.  Ch.  9. 

A  bequest  of  chattels  in  a  house  will  not  pass  choses  in 
action,  such  as  bonds  or  securities  for  money  in  the  house, 
which  are  considered  not  property  in  the  house,  but  evideuco 
of  title  to  property  elsewhere.  (Ireen  v.  Symonih,  I  B.  C.  C. 
129,  n. ;  Lmlg  Ai/ksbiiri/'x  Crw,  11  Ves.  002  ;  Chapman  v.  ILirt, 
1  Ves.  Sen.  271 ;  Moore  v.  Moore,  1  B.  C.  C.  127 ;  Fleminij  v. 
Brook,  1  Sch.  &  L.  318 ;  Brooie  y.  Turner,  7  Sim.  071  ; 
Hertford  V.  Lowther,  7  B.  1 ;  see  TJc  Miller ;  Daniel  v.  Dani.l. 
01  L.  T.  303. 

Bank-notes  will  pass  uuder  such  a  bequest.  Popham  v.  Lmhj 
Ai/lesbnri/,  Amb.  68  ;  Brooke  v.  Tamer,  Mipra. 

Where  there  is  a  gift  of  particular  tilings  in  a  house,  foUowivl 
by  general  words  such  as  "other  articles  and  effects"  or  tlie 
like,  and  the  house  is  also  given  to  the  same  legatee,  the 
question  arises  whether  the  general  words  are  to  be  limited  lo 
things  ejmdem  (jeuerix  with  those  enumerated.     To  admit  tliis 
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On  the  other  Imnd.  if  tin.™  ;^  .,  i 

The  same  is  (ho  case  if  the  thi„gs  given  „re  „„„„,.,!  to  the 

And  m  a  similar  gift  the  faet  that  a  nen.niarv  1  .         • 
given  to  the  same  h-n-ntoe  „ff„,„  P'^'^'H'Mi}  h.gacy  ,3 

not  tot:?:i:?;or::e:t"* ''"  '"^r-'^ ""'"  >-  ^-  '--■■  — -. 

Thus     r.y  „ropert,  i„  England."  would  include  mono.v  in 
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CiiloiUl 
shares  on  the 
Eaj^Utih 
regiatur. 


ClMp.  XXII.   tho  funds,  debts  owing  in  England,  arrears  of  ft  pension  and 
"  ~  "  the  like.     AniM  v.  Ar,in/,l,  •.'  il.  &  K.  ■'iCo. 

A  gift  of  property  in  a  particular  eounty  or  in  a  foreign 
country  passes  simple  contrnet  and  specialty  debts  owing  by 
persons  living  there.  Hurl  of  Ti/ronr  v.  Jhrqiiis  of  Wa'erford, 
I  r».  !<'.  .<:  J.  tiia ;  Oiilhrie  v.  Wiilroml,  -'2  C'h.  D.  573 ;  hi  re 
Clm-I.- :  iI,K,rh,ir  v.  Clcirl;  (10(14)  1  Cli.  2!)4. 

■\Vhero  the  testator  1ms  shares  in  a  colonial  company,  which 
can  be  transterred  in  the  colony  or  in  England,  and  the  testa- 
tor's name  is  on  the  English  register  -nd  tho  certificates  are  in 
England,  tho  shares  must  he  taken  to  be  situate  in  England. 
In  re  Chirii;  MrKcrhm- y.  C/arl.;  (lltdt)  1  Ch.  21)4. 

A  gift  of  property  at  a  bank  was  hi4d  to  pass  a  cash 
balance  and  also  French  inscribed  rentes  and  railway  shares, 
"nominatives"  and"  an  [lorteur,"  the  certificates  for  which 
wore  at  the  bank.  /"  '■'•  rrnin- :  Dmiigc  v.  Bmrr,  :tr 
Ch.  D.  4S1. 

And  a  gift  of  a  desk  "with  tho  contents  thereof"  passes 
coin,  bank-notes,  a  deposit  receipt,  cheques  to  the  testator's 
order,  and  promissory  notes  ;  but  it  does  not  pass  securities 
ke])t  in  a  box,  tho  key  of  which  was  found  in  the  desk.  //(  rr 
RoUoii :  Rohmii  v.  Ilnmiltmi,  (161)1)  2  C'h.  550. 

A  direction  to  transfer  a  business  to  a  son  at  twenty-one 
has  been  held  not  to  include  a  freehold  shop  where  the  business 
■was  conducted.  In  re  Ileiitoii :  Ueiiton  v.  Ilcutoii,  30  W.  K. 
702 ;  see  Bn-ilt  v.  Kenrmi/,  13  L.  R.  Ir.  45. 

The  term  goodwill  jirima  facie  does  not  carry  the  freehold 
or  leasehold  premises  where  the  business  is  carried  on.  Bui 
goodwill  has  been  defined  as  the  "  probabiUty  that  tho  oil 
customers  will  resort  to  the  old  place."  Per  Lord  Eldon  in 
Criitlmll  y.  Die.  17  Ves.  335,  34(i.  And  goodwill  may  upon 
the  context  pass  the  business  premises. 

Thus  a  gift  of  plant  and  goodwill  has  been  held  to  carry  thu 
leasehold  business  premises.     Blake  v.  Shan;  .Tj.  732. 

The  expressions  "  plant,"  and  "  business  and  goodwill,"  do 
not  include  stock  in  trade.  lilake  v.  Shaie,  Jo.  732  :  Delaiui  v. 
nclaiiy,  15  L.  R.  Ir.  55. 

A  gift  of  the  testator's  business  and  goodwill  does  not  pass 


Pliiiit, 

buBint^- 
goodtti 


ui.l 


CAPITAL— SiOCK,  Klf. 

•a.  gitt  of  the  testator's  sliarn  r;„l,f  „„  1  ■  . 
«hip  <lo„3   not    pass  a   dbd,f„   1       ""' ""^ ''""•"- 
partner.!.!,,.     /,/,,  X,„^     c  «    ''"""   *""°    ""> 

capita.  a„,r:i;;,'  :r.  'ri.;rv'r''"'"°^  *■- 
~A2.:;  ;;:i;wt"  i;  rr,  "~^- '-  ■« 

.  01..  1.     See/,,  ,.,.  //„«„„/,  y,,,,,,,,.  «■„„„„,/  .,  ^'^^ 

o^''r;:^'S:rt?;:•:r:r•^r'°^^^"'-^" 

Elliott  V.  £//,„«,  0  M  &  W  2T  ''"'''^'''  '™ 

Jt  does  not  apply  to  Una  given  on  Irn.t  for  sale  and  division 
h.m  ^  ^-  B-   '16;   see  Jarhon  v.  /W,  27  L.  R. 
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Tire  MEANINQ  OF  CERTAIN  WORDS. 


Legatee. 


When  the 
rcHiduary 
legatee  takes 
realty. 


Chap.  XXII.  Sirailnrly,  tho  appointment  of  a  residuary  legatee  will  only 
j^ivo  liim  personal  property.  Windnn  v.  minim,  21  B.  -17;! ; 
U  D.  M.  &  O.  549  ;  Ifi/hi  v.  Hilhs,  10  Ir.  Eq.  134;  Willi  v. 
Wills,  1  D.  &  War.  439  j  Ee  Oiks,  14  Ir.  Ch.  311 ;  KctlcH  v. 
Ktllelt,  3  Dow,  248 ;  Cooiicy  y.  Niclmlh,  7  L.  R.  Ir.  107  ; 
Gelliiii  V.  Allrii,  33  L.  R.  Ir.  236 ;  In  re  Morris ;  Morris  v. 
Aflierdi'ii, 71  L.  T.  179  ;  In  reGil.hi;  Miirlin  v.  Ilimlimj,  (1907) 
1  Ch.  4«.j. 

But  the  appointment  of  a  person  *'  residuary  legatee  of  all 
my  properly  "  will  give  him  realty.  Warren  v.  Neicton,  Drury. 
461 ;  Day  v.  Danron,  12  Sim.  200 ;  Dacenport  v.  Coltinm, 
9  M.  &  W.  481 ;  12  Sim.  088. 

So,  too,  if  the  testator  expresses  an  intention  of  disposing  of 
all  liis  real  and  personal  estate,  and  then  appoints  a  residuary 
legatee.     Vitnntn  v.  Sletrns,  15  Kast,  505. 

Probably,  if  tho  testator,  after  making  eertain  devises, 
appoints  a  residuary  legatee,  real  estate  would  pass  to  him. 
At  any  rate,  this  is  the  case  if  the  testator  prefaces  his  will  with 
tlie  expression  of  an  intention  to  dispose  of  his  estate,  which 
must  mean  his  whole  estate.  Ilnij/ics  v.  Prikhard,  G  Ch.  1).  2 1 ; 
lie  Salter;  Farrant  v.  Carter,  44  L.  T.  603 ;  see  /«  re  Methimi 
Sf  Blare's  Contract,  16  Ch.  D.  696,  where  there  was  no  previous 
devise  of  realty. 

The  testator  may  show  that  he  includes  realty  in  the  residuary 
gift,  by  a  direction  not  to  sell  a  house  till  the  death  of  the  tenant 
for  life,  on  whose  death  the  property  becomes  divisible  among 
the  residuary  legatees.     Davenport  v.  Coltmnn,  9  M.  &  W.  481. 

When  realty  and  personalty  are  made  a  mixed  fund  for  tlic 
payment  of  legacies,  it  seems  the  residuary  legatee  will  take 
everything  that  remains.  Evans  v.  Crosbic,  15  Sim.  Odi; 
Willies  T.  Dnties,  1  Sm.  &  Gt.  475 ;  see  post,  pp.  255 — 257. 

So  where  there  is  an  absolute  direction  to  sell  the  testator's 
real  estate  and  he  disposes  of  the  proceeds  of  his  property, 
appointment  of  a  residuary  legatee  gives  him  the  residue  of  the  j 
proceeds  of  sale  of  the  realty.    Singleton  v.  Tomlimon,  3  App.  t'. 
404. 

The  word  "  legacies  "  includes  annuities.  Bromley  v.  Wriglil, 
7  Ha.  334 ;    V^ard  y.  Grey,  26  B.  485 ;   Mullitis  v.  SuM,  | 


Annuitiefl  are 
legacies. 


■,Mmj^m"^m' 


LAND. 


"«'"",  3  D.  M.  &  G.  coi ; 


'.■g"teo.  r.,/;.';:^ ,  2  T:;  .T"  -'^'-r  -  ^-^  'o- 

built  upon.  "^  **  '"  '"^''  "  "'"'-*  "^  <"  oxc,,,,,,.  ,.„„ 

"» the  context  shows  that  T  ,  1        "      '"'''  ''™'"^-' '"  »• 

ch-d.    A  ...  p„,„,^^.  ^,„::;'_  °;  '-^;'  A  suhso,,a„u,,  ,„.. 

a.  between  a  Tone       je    r   fT  T'"  "  '"''''  °'  '"'"1 '  ""J. 
particular  count"  Tt  ptle  "  ,  ""'  "  ''"•'■^"  "*  '»''  "'  ■'' 

^-'»^™,  (1893)  3  Ch.  24l  "    -^  "'■'■''"'"''"  •''■"''"' 

A  devise  of  lands  "purchased"  bv  tl,„  f    ,  . 

■-'t:r^t^--:f--^--™ort.,.of 

'Atk,  603,  fiOS;  see  2  J  /^  195  '  ''"""■  '""•:'''• 

^::Xz^^t  r™-"  ^^"  "^-"^  ^-*-- 

«gage  moL,  doe      0    l:':""™:'  °°  '"™-'^"'='"' "'^ 

^^-  *•'"  ;    ■"^'-    V.    fl™j,,.^,    la  si,,..   i,.3  ; 


•.'II 


.SVW,  //  V.    Chap.  XXII. 
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"poll  uuless 

P'utrjiry 
intention. 


Wiincysulject 
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THE  MEANINO  Of  CERTAIN  WflRn«. 
F„rrm-  v.  Farl  of  m„l,rlo„,  5  D.  1  ;  /"  'r  C/mr.,  (1893)  1  Ch. 

'-''■*■ 

But  a  dcviao  "f  oertaiu  lund  by  ,i  ti^tator  who  is  ronrtgngco 

in  iiossessi.in  may  pass  the  ni..rt(;ng.-  moiu.y.  Jii  re  Cn-tcr: 
I)u,l,U  V.  /■««■««;,  (1!)U0)  1  Ch.  801;  seo  ilmtiiti.  Woton  v. 
Mmrllii,  i  Burr.  illi'J. 

And  11  .h'viso  of  partioulnr  laiula,  of  whl.'h  the  testator  i»  only 
mortgagee  in  possession,  to  noveml  i.ors.)n8  in  succession  may 
Bhow  an  intention  to  pass  the  mortgng..  debt.  Wuoilhomc  y. 
Mirnlit/i,  1  Mer.  i'lO. 

If  the  t"stator  ia  owner  in  lee  of  land  and  owner,  subject  to  n 
life  interest,  of  ii  I'lmrgn  iipon  the  land,  so  that  the  charge  does 
not  merge,  a  deviw  of  tlio  land  woidd  probably  not  pass  the 
charge  as  well.      H7//.v»  v.  CM,,,  S  Kq.  :!)8. 

A  devise  of  all  tin-  t.'stator'a  estate  and  interest  in  porticubir 
lands  may  pass  the  lands  and  also  mortgages  or  charges  ...i 
the  lands  "to  which  he  is  entitled.  Mml.r.,,  v.  J/"<»/,r«,//,  (ITOOi  1 
Ir.  511 ;  ICmdli/  V.  rmcc/l.  {IS'.n)  1  Ir.  lor. 

And  the  will  itself  may  show  that  the  testator  intended  a 
charge  upon  the  land  to  which  he  was  entitled  to  merge  m  tlio 
land.     In  ir  Ninmx  E^liite,  'i^  L.  1!.  Ir.  280. 

The  devisee  of  land  is  entitled  to  the  emblements,  unless  tlioy 
are  expressly  given  away  ;  and  a  general  residuary  bequest  i- 
not  sutncicnt  for  the  purpose.  Co»/<c)'  v.  WrlyM,  'i  II.  &  N- 
122;  see  Blokr  v.  GiUis  'i  lluss.  13,  n. 

Under  the  term  "  stock,"  growing  crops  will  pass  to  tli.' 
devisee  of  the  hind  where  they  grow,     ll/'kr  v.  Gikbx,  0  Itu>s. 

13,  n. 

If  the  farm  is  devised  to  A  and  the  stock  to  B,  growing  croi-s 
will  pass  to  B  whether  the  gift  of  the  stock  is  coupled  with  tlif 
general  personal  estate  or  not.  Cox  v.  (iuilxiihr,  G  East,  604,  n. : 
Wrxl  V.  Mooir,  8  Ea=t,  339  ;  Itmlgv  v.  Winmll,  12  B.  3-57 ;  /» 
re  llooie:  Ee<t„>,  v.  Williammi,  17  Ch.  D.  696,  ovemilin!: 
Vrnmi  V.  Itei/HoMs,  5  Russ.  12  ;  and  see  jranri/  v.  Uurre;/.  S 
B.  44!  ;  Crenr/h  v.  Creag/i,  13  Ir.  Ch.28;  BnrhUlijc  v.  Burh'uhj-, 
10  W.  B.  76. 

As  to  live  and  dead  stock,  see  HiilMiimii  t.  Smith,  11  W.  K. 

417. 


VHKl:ilOI.U  LAND.      MAVOII.  2,^ 

gonora   V  oa  ,-,,  cu..„»„ry  frcohcM,,  i„  „„.  loeali,,-,  /„  ,.,■,■,■/    ■.,..'„  ,„  "- 
N„ch   a  duiHise  ;«7>«a  ./;„.,>■   exeludos   l.-awliold-.     Sfe,,,.  , 

V.  Ih-njIil-Smlll,,  M  Ch.  D.  :)U. 

But  a  dovise  „t  freehold  land  in  a  particular  parish,  wl.en 
he  te„„t„r  h«d  only  leasehold,  there,  has  been  held  to  pass 
he  leaschoUs      Day  v.  Trl,j,  1  r.  W.  28U,  *«•  d.  I>,nJ,  y 

And  this  prineiple  applies  to  will,  executed  since  the  Wills 
Act  under  which  freeholds  acquired  after  the  date  of  the  will 
would  pass.    X,/m,i  v.  Uajihm,  n  L.  J  Ch  -410 

A  devise  of  freehold  land  where  the  testator  held,  as  t.,  part,  ,„.,,„„, 
au  underlease  and  the  reversion  in  fee  snhje.t  to  the  head  iLe  '  ^^7' 
»..s  held  to  pass  the  lea..ehold  interest  as  well  as  the  reversion  -S" 
tough  t  .ere  was  an  express  devise  of  leasehold  land  as  well,'  S™^L,t„ 
1.0  udentioa  being  that  the  whole  property  was  to  go  togethe^  "'° '«''"''■ 
t"   l.edev,see.     Jt,,t,,r,r.  v.  J/„M„..„  4  Eq.  278;  /„  ,■„  »„,„„ 

/  iiildiice,  2  N.  R.  2'jri. 

On  the  other  hand,  where  the  testator  was  owner  in    fee 
of  a   house   subject   to   a   lease,   and   also   mortgagee   of  the 

.se,  the   mortgage  debt  was   held  not  to  pass  by  a  devise 
of^   ^my  freehold  house."     Jlo,ca,  v.  ]}„„„,.,  11  Eq.  404  ;    8 

The  term  manor  eou>prises  the  demesne  lands,  including  the  M„„„. 
waste  of    he  manor  and  the  freehold  inheritance  of  the  custo- 
m»ry  lan.ls  held  of  the  manor,  the  services  of  fre<.hold  tenants 
of    ho  manor,  and  the  right  to  hold  a  Court  Earon  and  a 
ra-xtomnry  Court. 

There  may  also  bo  included  in  the  manor  .-ertain  franchises 
».h  as  a  Courf  leet,  treasure  trove,  wreck  of  the  sea,  and  the 
i.Ke.    See  Jl,lton  ou  Copyholds,  p.  11. 

The  term  of  course  includes  allotments  made  to  the  lord  under 
auInclosureActinrespcetofhisrightinthesoil.  Sueh  lands 
are  already  parcel  of  the  manor,  and  the  effect  of  the  inelosure 
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Mnnor  dnrH 
iiot  iri<:lii<lo 


fiiin 
rvv 


Kcntft  from 
miDCS. 


I     ! 


Living. 


Oktp.  XXII.   is  only  to  froo  them  from  ciistomary  and  prnsoriptive  ripht«. 
JlirkM  T.  Salllll,  2  W.  U.  17:1 ;    :l  D.  M.  &  (K  TN-' ;    "cc,  too, 

niniimH  T.  1  iiiiiim,  8  a.  n.  i).  4:)'. 

fmlhi'T,  the  word  manor  ineludos  copyhold  tenements  of  the 
mnnor,  imrchosed  by  the  lord,  tliough  the  lordV  cquitahli'  title 
miiy  not  bo  perfect.     Ulrki  t.  Sallill,  miimi. 

Frochiild  lauds  held  of  the  manor  may  again  become  parcel 
of  the  manor  by  escheat.  IhhirheroiM  v.  Vr/ndirroif,  11 
II.  L.  (!.'. 

But  freehold  lands  held  of  tlie  manor  and  purchased  by  the 
lord  dn  not  thereby  heoomo  parcel  of  the  manor,  so  as  to  piiK> 
by  the  description  manor,  though  no  doubt  they  might  become 
parcel  of  the  manor  by  reputation.  Dclwhcrok  v.  IMmlin-oi.^. 
tiilim  :  It.  V.  Diiclims  of  llim/riic/i,  (i  Mod.  1")1. 

A  devise,  under  a  power,  of  the  s\irfaco  to  A  and  the  mines 
to  n  carries  to  A  accumulations  of  rent  down  to  the  lestaloi's 
death  derived  from  the  mines  under  a  lease  under  the  Settled 
Estates  Act,  the  money  being  subject  to  investment  in  laud 
under  the  Act.     In  re  Scnrl/i,  10  Ch.  D.  49il. 

If  an  advowson  is  directed  to  be  sold,  and  the  proceeds 
invested  for  the  benefit  of  a  tenant  for  life,  the  tenant  for  lile 
ia  entitled  to  present  upon  a  vacancy  occurring  before  sale. 
Jlri!ig>i  V.  S/inrp,  20  Eq.  317. 

If  the  proceeds  of  sale  are  divisible  among  tenants  in 
common,  the  right  of  presentation  before  the  advowson  is 
sold  will  be  determined  by  lot.  JoIuikIom  v.  Balm;  4  W.  It. 
827  ;  6  U.  M.  &  G.  4:i9. 

A  devise  of  hereditaments  situate  in  A  will  not  pa6.s  nii 
advowson  in  gross,  if  there  is  property  to  which  the  devise 
may  apply,  unless  un  intention  can  be  gathered  from  the 
instrument  and  the  surrounding  circumstances  that  the 
advowson  was  meant  to  pass.  Cromploii  v.  Jiiirall,  30  t'li.  1'. 
2IW,  where  the  early  cases,  Aiioii.,  3  Dyer,  323b,  and  Khh, 
\.  LdiKj/iniii,  Ca.  t.  Talb.  143,  are  discussed;  In  re  IIoilijM. 
Tmjlor  V.  Uodijwii,  (1898)  2  Ch.  645. 

The  word  living  may  mean  the  advowson  or  the  next  prestu- 
tation.  If  the  devise  is  coupled  with  words  which  conteraiilnte 
personal  enjoyment  by  the  devisee,  and  there  are  no  words  oi 


ADVOWDON— IIEKEDITAMKNTN. 


21« 


t  pre 
atlnn 


anil    ni.„fli.     I     •  ly  tho  surp  us  rmiti 

The  pxpresaion  "  licrfdifaments  "  «,■;,    }  ,•    ■ 
J„.  r    ^    "ilierit..d,   but   a   dimli.ui   to   .„.ttlo   ••  il„.  "»<'"'-■ 

1  Ch.  lio,  </«»■"■"«    V.    Gmwhii,   (liKiii) 

A  rift  n        ^        }     '     ""  "■  '■"""'  '  "■  t-'  C.  76. 

Where  a  testator  forgave  to  a  tenant  "»II  ™„* 
»f  rent   which   m«v  »,/  .  "  '«^"»'"     «"  rents  or  arrears  Oiftofr^nt,. 

the  time  of  LT  .-'  """^  ""'"^  '">■"  '""'  »°  ""^  »' 

"inee  le  tt    "^  'rT     "   ''^    '"'■''    «-'    -t    accrual 

the  lart   quarter  day  before  the  testator's    death   Z 


','10 


riiK  UKiMxa  or  ckmtain  wohm. 


Ck«p  XXII.    nut  fnrjfiviMi.    Ill  rr  Limit;  I'lirinh  v.  JIiii/hh,,.  .Vj  L.  J.  C'li.  101 ; 
•VI  I,.  T.  .10. 

Whcrf  the  iloviw)  is  c.f  riiitn  iliiii  ]>ri(ir  (o  tin-  tp»tator'«  di'iilh 
ilirival  friiiii  projHrty  <if  wliiili  the  tiwtator  in  ttimnt  for  ifp, 
iiiliiri»t  uixin  (OiiirRoii  miist  !«■  diijui twl,  iiiiIcm  the  clirirgin 
nro  vested  in  the  teatiltor.      LiiiilMtj   V.    Hurl  i,l'   U'l. k/oii;  I    R 

II  i:.i.  7-^ 


! 


Houw. 


Hi 


As  to  tho  elToet  "f 


kift 


'f  orrenrs  of  rents    nd  proflU  to  a 


BpiHifle  ileviw-p,  suhject  to  "  outgoings  iiro|K>rly  clmrgoablo 
n),min.st  sucli  nrrenrs,"  fee  In  rr  Dnkr  of  Clrtrhiiiil't  Enliilr  : 
H'u/iiirrv.  Ihrm/er,  (1H!)4)  1  Vh.  104. 

A  de\i80  of  111!  the  tPBtatorV  intiTest  in  nn  estiito  when 
recovered  will  not  earry  rents  ncerued  due  ]irior  to  his  deiith. 
Sr;/t  V.  /Ir.l,  (iL.  ]{.  Ir.  1. 

A  devise  of  the  reversion  of  hind  subject  to  leases  to  the 
h'sjecs  .,!■  liolders  of  [iresent  lenses  wns  held  to  include  assignees 
of  the  lenses,     h'iii^  v.  I'l/iiii//,  7H  L.  T.  (i'Mi. 

I'nder  II  devise  of  messuages  in  a  particulur  parish,  freehold 
cind  leasehold  niessuuges  may  pass  together,  unless  tho  limita- 
tions are  only  nppropriiite  to  freeholds  or  there  is  some  other 
evidence  of  intention  to  exclude  tho  leaseholds.  Tlnmiimm  v. 
liiily  /.iiir/ri/,  -J  I!.  &  1'.  :to:) ;  /Mmii  v.  lilmkhin-ii,  1  M.  &  K 
.■.71. 

The  term  messunge  or  house  will  pass  the  orchard,  gnrdeu 
and  curtilnge.  Co.  Ijtt.  •"»  b  j  Cimlrii  v.  Tiiil;,  Cro.  El.  Sll ;  :| 
Leon.  U'l  t,  pi.  -Wi  ;  f,ee  Loinhc  v.  S/oiig/iton,  IS  L.  J.  Ch.  lOll; 
Ifriir/i  v.  rrlrlinril,  W.  N.  188'.>,  140. 

It  will  also  pass  a  piece  of  Innd  or  u  cellar  severed  f -om  the 
l(i)use,  but  near  it  and  necessiiry  for  th(!  convenient  use  of  it. 
Sec  lliboii  T.  llihoii,  11  ■\V.  K.  4-Jo;  W  L.  J.  Ch.  ;j74  ;  lj,„  y, 
CeM/w,  •>  T.  II.  4n«;  HIrele  v.  ilullaiul  Ki/.  Co.,  ly.  1{.  1  Ch. 
•-'7'.,  -M). 

If  tho  testator  in  one  jiart  of  his  will  gives  ii  house  and  liini|>, 
end  in  another  part  uses  the  word  house  only,  probably  tlio 
latter  devise  would  not  carry  land  occupied  with  tho  lieii-c 
Jliirk  d.  WImlhii  V.  Xurtoii,  1  B.  &  P.  oH;  see  I  Bing.  Il'.s; 
Ilur  d.  Wulhr  v.  Walker,  3  B.  &  P.  .Tf.. 
"  Tho  leasehold  premises,  3a,  Prince's  Gate,"  has  been  hold 
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•"   I'"««   .triW,,    |„1,I    with    ,),.,    I, 

« 'i -'X',)!:::,!::;;: ;:;  :'^7""7-»  .-w..i,  ,.,„  „„  ,„„„„„„ 
*"'r v,.^, ....,.:;, ;M,::t";;  ^":"  ""■•-•"- 

'"■"• uric.  «.i,„  f :  , :' ":'":'  ■■"" « ■»«>'  >.i..™of 


Kl. 


/,', 


Stll'!t 


11/,,,//,,,   y.X„,-/o„,    I    J,     ^    ,,  '"■      "■    '"^i       •■ 

Jut  la„,l  will  not  p„,,„ ,,„rt,„„„„,„„  

If   tl,0    ,l„,i,o    i,   of  ,„rt,„„ 

»r;r:;;zi;'Tr'''V"'^  •""--"■■ 

■'^  K'ft  "f  tho  use  and  oecunntinn  „*      i     '    ' 

B»t  a  gift  over  if  , ho    in'"  "^  '"'"""''■  "  ^'''I- ■•■'"• 

A.t,  onablo  her  fo  ]„,  1         ""'f  "^'"'^  ''^  <l>o  Sottlo,!  I.,n,l 

.  ":,!r;ir^j  .tm"-' "  ■'-  -  »* 


218 


THK  MEANING  OF  CERTAIN  WORDS. 


Chap.  ZXII. 


Use  and 

enjoymoDt  of 
picturcH. 


Devifte  of  a 
hoiiKt.'  a>t 
occnpicil 
by  A. 


Ri^fltt  cf  way. 


Rifftit  of 
light. 


of  other  articles  to  the  same  legatee  in  absolute  terms  has  been 
held  a  gift  for  life  only.     Expinfisac  v.  Lujfingham,  f)  J.  &  L.  186. 

A  gift  of  the  use  and  enjoyment  of  pictures  allows  the  legatee 
to  let  the  pictures  with  his  house  and  possibly  without  it. 
Mai'shull  \.  li/fir,  2  Atk.  *il7;  7iV  WiUitfinmn ;  Murray  v. 
Tr///mw.NW/,  94L.  T.  013. 

For  the  moaning  of  a  gift  of  the  nso  of  hook  debts  and 
capital,  see  Tn-ry  v.  Terry,  12  "W.  K.  66. 

A  jointure  is  priml  facip  an  estate  to  the  wife  for  life  to  take 
effect  upon  hor  husband's  deatli,  but  it  may  take  effect  in  the 
husband's  life  if  there  is  a  sufficient  context  to  support  that 
view.  JamUsfiH  v,  Trerelyaity  10  Ex.  200  ;  In  re  Be  Hoghton  ; 
l)e  Uoijhhm  V.  De  Uoghton,  (18i)6)  2  Ch.  385. 

A  devise  of  a  house  as  oi'cupied  by  A  will  not  pass  a  merely 
occasional  casonient  enjoyed  by  A  over  other  property  of  the 
testator,  though  the  words  "as  enjoyed  by  A"  might.  Po/tieti 
V.  Jitisfartf,  L.  R.  1  Q.  K  l-VJ ;  liodeuhnn  v.  Pritehrmf,  1  B.  & 
0.  350;  see  Tairs  v.  /li/oWcv,  (18!)1)  2  U.  B.  561. 

"Where  a  testator  devises  a  piece  of  land  t"  A.  and  another 
pieco  of  land  to  B,  and  the  only  access  to  tl'e  latter  is  over 
the  former,  B  is  entitled  to  a  right  of  way  over  A's  land. 

If  the  testator  lias  himself  used  a  cerfaiin  way  for  purposes 
of  access  to  B's  land,  that  will  be  the  way  to  which  B  is  entitled. 
Pvarwn  v.  Spenver,  1  B.  &  S.  571 ;  3  B.  &  S.  761. 

If  no  way  can  be  said  to  have  been  used  by  the  testator  for 
the  purpose  of  access  to  the  land-locked  land,  it  would  seem 
that  the  owner  of  the  servient  tenement  would  be  entitled  to 
set  out  the  way,  subject  to  the  restriction  that  taking  all  th-' 
cireumBtances  into  consideration  it  must  be  a  reasonable  way. 
See  lio/fon  v.  Boftony  11  Ch.  D.  !)68  ;  and  as  to  the  user  of  tlio 
wa^',  see  Corporofioii  of  London  v.  JiiyySy  13  Ch.  D.  798. 

On  the  same  principle,  where  a  testator  devises  to  A  a  houw) 
with  windows,  and  to  B  a  field  over  which  the  light  passes 
which  is  required  for  tlie  window.s,  the  right  to  the  light  nvci 
the  field  passes  to  A,  though  tlio  house  may  be  in  the  possesfiiou 
of  a  lessee.  PhillipH  v.  Low,  (1892)  1  Ch.  47  ;  BarncH  v.  Lcu-h, 
4Q.  B.  D.494. 
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I'KEMISES— OPTION. 

Tho  proper  Ipr^I  moaning  of  '•  tl,o  promi.n   "  • 
it  ma,-  be  nml  in  a  non„l"  ■  "^  ■■'yvr.,,™,,  l„,t 

Proportv.as  in  the  „hZ"     ,  ™"  ''\''  ''""'''"o"  "'  -.-tain 

-arp.per*.^:;::::,^T2:;~rrr';rT"- 
-^^:i:sf;;^"^';---^-™'™t-3,.are. 

of  ->-,  and  tl,e  o„  ion  i,     „"  ^'''' '^Y"'''^'- <>!  iUo  ,.,..o.as 

;;'--. o,.e.ipr;::e;:,x":i:n:r™'i"r;° 

V.  J,,^,,  1.,  L  J.  ch  00:3  "'■      i'"'Miiiiit,iii 

A  bo  J:;;:r"^:^  X  «'•;<><  1.0  ..enefl.„^  „r 

;-™r;i:-;-£;;:^-i-.Kin.e 
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THE  MEANING  OP  CERTAIN  WORDS. 


Chap.  XXII.  as  nil  iinliimry  rurclinser,  so  that  ho  may  require  an  abstract  of 
title,  or  whether  ho  must  take  tlie  property  as  ho  finds  it.  See 
Jlf  Diirison  Sf  TormiH,  17  Ir.  Ch.  7 ;  Gimi  v.  Mnimei/ ;  Brooke 
V.  Girrroff,  supra. 

A  right  of  pur'lmse  nt  a  fixed  priee  is  not  destroyed  by  a 
compulsory  purchase  under  the  Land  Clauses  Act  after  the 
testator's  death.  In  such  a  case  the  person  to  whom  the  option 
is  given  may  take  the  purchase-money  less  the  fixed  price. 
Ill  re  Cant's  Estair,  t  l)e  G.  &  J.  .JO:i ;  In  rr  Kerry,  W.  N. 
1889,  3. 


PerHoniil 
property. 


Words  estate 
or  property 
alone  will 
paHa  realty, 


where 

coupled  with 
other  wordfl. 


Words  APrRoi'uiATK  to  Rkaltv  and  I'kksoxai.ty 

HRSPKl-riVELY.  ' 

1.  The  \\-ovi8  i"  rsoiHtl  property,  estate,  and  effects,  iirinia  facie 
pass  personal  property  only,  liehiiei/  v.  liefaiici/,  L.  K.  '^  Eq. 
•210;  2  Ch.  i:i8  ;  Jones  v.  Unhiiisuii,  :i  C.  P.  D.  344. 

But  tlii'v  may  he  used  in  such  a  eonti'.\t  as  to  pass  realty. 
He  ll'ass,  il.)  L.  T.  TOO. 

Possibly  the  word  property  would  not  pass  realty  if  it  is 
coupled  with  explanatory  words  relating  only  to  personalty, 
suoli  as  "  both  in  stock,  household  furniture,  cash,  &o.,  &q." 
Miillahi  V.  Walsh,  I.  R.  0  C.  L.  314  ;  see  3  L.  li.  Ir.  24  4. 

',*.  Tlio  words  estate  or  property  alone  are,  however,  suffi- 
cient to  carry  real  estate.  Maijor  of  llamilloii  v.  IIi«/s'loii,  li 
Moo.  P.  C.  7(1;  11  Jur.  I!t3;  Ilaicshiroii/i  v.  Ilairlismrl/,.  r 
I!.  1  ;  si-e  Iloiinse// V.  Diiiiiiiiig,  (11)02)  1  Ch.  hVi. 

Wliero   these  words   are   coupled   with   other  words   wbi 
would  alone  be  sufPi.-iciLt  to  carry  the  whole  of  the  perwrn 
propeity,  the  word   estate   will,   itriimi  faeie,   carry  realty,     - 
it  would  otherwise  ho  inseut^ible.     Tilh  i/  v.   Simpson,  i  T.   II. 
().",(l,  n. ;  FJienrils  v.  ISarins,  2  King.  N.  I ',  '.'••i-.' ;  Doe  d.  W:,r  v 
LniKjIamls,   14  East,  370 ;    Joiiijsma  T.  Jniiijsiiia,   I   C"x,  ■  li.' 
I'af/erson  v.  Iliiihlart,  17  IV  210;  Haiiiilhii  \.  Vueiinaster,  I,  11. 
3Eq.  323;    Sninlrrsoii  y.    IMtsoii,  7  C.  B.  81,  and   10  B.    ■'. 
overruling   same   ease,    1    E-\.   141  ;    Kirlnj-Siiiilli   v.    P.ir,.- 
(1903^    1    Ch.  483;   and  see  Dobsoii   v.  /fwiiesa,  0   Kq.  4i'l 
Lq/his  V.  Sfouei/,  17  Ir.  (.'h.  178. 
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only  annlicaliln  tn  ,7  ""  '""'^  deolaro.l  are    "" — 
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Chap.  ZZS. 


Bcal  estate. 


What  I  may 

die  poanessed 
of. 


Ail  the  rest. 


estate  as  oquivnlcnt  to  effects,  only  personalty  will  jiaes. 
Timririll  V.  rcrkiiiK,  2  Atk.  10-> ;  Dor  d.  /r«iTi//  v.  Uiirrell,  5 
B.  &Ald.  IM. 

:i.  The  words  "real  estate"  priim'i  J<i<-le  do  n't  include 
leaseholds,  tliougli  lenseliolds  may  pass  if  there  is  no  real 
estate,  or  an  intention  to  ijulude  them  '-an  be  gathered  from 
tl>e  will.  7'"/<-'  V.  r«A-"-/-,  -n  L.  J.  Ch.  ^4!!  •,  GaUif  v. 
Dari>,  10  E.I  .jt;-':  Mouw  v.  Wliifr,  :i  Ch.  D.  7ti3 ;  Jiiitln- 
T.  Builrr,  28  Ch.  IJ.  U'>;  ft'  Jianmii  ;  Onenirrii  \.  Darlxoii, 
.>•  L.  T.  3U4;    111    ri-    I'llrrmare :    Lmon  v.   I-'uhHk,  W.    N. 

iM'jy,  i.v-i. 

4.  A  devi**-  of  "  real  estate  of  which  I  niny  die  seised " 
will  not  jiass  land.s '-hieh  at  the  testator's  death  are  in  tlie 
wrongful  [."'ssession  of  .strangers.  Lnirli  v.  Jin/,  (i  f'h.  1).  4!t(i ; 
9  Ch.  I).  4-' 

'i.  The  words  "  whatever  I  may  die  jiosBessed  of"  alone 
would  prohahly  carry  realty. 

At  any  rate  this  is  .  learly  the  case  where  they  are  euupleil 
with  words  sutBcieut  to  carry  tlie  whole  per-sonalty.  Eciini  v. 
/o«,..,  40  1..  J.  Ex.  2.'<0. 

It  makes  no  dilfercnee  that  the  person  to  wliom  the  gill  i.- 
made  is  also  ai>pointed  executor.  Piliiinii  v.  Ulti-eim,  1-5  East. 
505  ;  Wil-r  V.  Wilcc,  5  if.  &  P.  082  ;  7  Eing.  004  ;  TImmm  v. 
Plu'lps,  4  Eu86.  34S. 

Monk  V.  MdiirMri/,  1  Sim.  ^nO,  and  Cim/:  v.  Jag<janl,  L.  li. 
1  Ex.  125,  were  toth  cases  heforo  the  Wills  Act,  in  which  tlie 
question  was  whether  the  words,  •'  whatever  I  die  possessed  of," 
would  pass  the  fee  to  a  devisee  to  whom  specific  devises  for  life 
and  in  tail  had  already  been  made. 

0.  The  words  "  all  the  rest,"  though  following  gifts  of  jier- 
sonalty,  will  pass  realty.  AInc  v.  Atrei;  11  Eq.  280;  ,S<«.v'/' 
V.  Sninth,  8  Ch.  D.  561. 

7.  The  word  "  effects  "  prima  Jiirie  will  not  pass  real  estate. 
Doe  V.  Dring,  2  Mau.  &  S.  44>5 ;  Doc  d.  //"•'  v.  Earks,  15 
M.  &  W.  450;  see,  howpver,  .Sm.'/M  v.  Smi/lli,  siipi-a;  A.-G.  <•' 
British  Uondaraa  v.  Bristowe,  50  L.  J.  P.  C.  15  ;  Hall  t.  i/"". 
(1892)  1  Ch.  301. 

But  the  testator  may  show  that  li*  intended  realty  to  )aiaf 


CHATTELS— WORI.DI.Y   GOODS. 

f,     tajtj   M     8u<h  effects,"     .Uarry«i«  <,/•  Titchfield  v 

see  /«  re  .S';,prirfa„,  17  1,.  r   j^    j-g      "'  '^^  "'  ^"^''^ 

The    words   "effeets   both    real    and   personal"    will    pa» 
■valty.    Hoy.,,,  v.  Jao*-,,„„.  3  B.  P.  c.  388;  Cowp  2!i9 
■^ee,  us  to  the  meaning  of  effects,  pp  20S    ^Ofi 
H.  -Chattels  real  an.l  personal"  prima  f.,,,,:  will  not  na„r. 

«n':,„'^V:!'"™'";:  ""'"''^'•^  '""^^  "•■ "'""  '""-0  -d  kind  «oH.u. 

"<Me.      pasw«  really.     1tV»,/,<  v.  ,S7„„„„_  jg  j,,^  ^^-  «m.i- 

1"   The  appointn.ent  of  a  person  exeeul,,,-  „£  the  lestntor's  a„™,  , 
-.perly  has  ,.een  held  sufficient  to  .ive  hi,n  th.  f.^    1  ---  ' 

l'<'tt  s.  Pratt.  ,b.  180;  V„r,,,nj  v.  n,„,clhj.  I.  R.  4  Eq.  111. 

CANADIAN    NOTES 

Descriiitloiis  of  Persons. 
■^n.ihlren"  ,s  p,./„,^  ,,a,  ,„„fi„,d  ,„  „„^^.,,.^^^.  offspring. c.,m„„. 
.1     oes  not  >nel„de  .randchUdn.,,.     0„,„,,  ,,  ,,,„;,„f„,  ,-;, 
<■..  -08;  /„„„/,,,  V.  ra„,pbrll.  6  O.R.  6.32;  ff„„,rs  v    Car 
-'""'.  21  O.R.  6;38;   .V,.,V,„;,  V.   .Ue/W,,.,/,,   if     R    .r''. 

' *y  ^-^  ''■'■"'"■'.  12  X.B.R.  „t  p.  8.^.  ■  ' 

■•(■hil.!"  and  "children"  are  primarily  w„rd»  of  pon-has. 

w,li,,,tn,ay  he  converted   into  wonis  of   li.italin 
'■■"•'■I'll  V.  {Idbrrl.  12  X.n.R.  „(  p.  8.5 

■■n.ikl   or  children"   treated   as    „„„„„    rollrrtinnn   and 

-...«  at,  estate, ail  on  a  devise  to  A.  for  life,  and  if  he 
h,u,^,,,  ehdd  or  ehddren,  then  over.    Stobbar,  v.  G,u,r,,„oas.. 

■■•■"ildren    if    any    at    her    death"    with    devi.se    over 
words  of  hnutation.     Grant  v.   F„Uer.  .33   S.C.R.    34-' 
'  """llir  V.  Gibsuii,  2  O.hM.  U2. 
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Chap   XXII      "Children  Biid   children's  cliildreii"   weirds  of   purchase. 
I'clcrborough  R.  K.  Co.  v.  I'altvr.viii,  13  A.H.  T.'il. 

Children  hy  first  ninrriii).'e  wiis  siitisfied  by  children  of  a 
second  lunrrinKc,  I  lie  tesliitur  liHvinK  been  married  three 
times,  ond  no  children  of  his  first  rnurriafje  liiivinK  been  alive 
at  the  date  of  his  will.    Ling  V.  Smith.  25  (Jr.  246. 

"Child  or  other  issue"  in  the  Wills  Act  moans  leuitimate 
child.     Ilargrnft  v.  Kngan.  10  O.R.  272. 
couBinn.  "Cousins"  include  first  eoiiains  only.    Iliygiiisnii  v.  Kerr, 

■SO  O.K.  62. 

"Executors  and  administrators"  is  equivalent  to  "heirs" 
a.s  a  word  of  limitation  in  a  will  devising  lands.  Mrrcir  v. 
S<f.  2!l  O.R.  680. 

"Family"  primarily  means  children  only.  Harkiicss  v. 
IIiirkiKsx.  9  O.L.R.  705;  Aiidirson  V.  Bell,  29  Or.  452.  See 
Ferguson  v.  Stewart.  22  Or.  364. 

But  it  may  include  a  widow.  Dairsiin  v.  Frater,  IH  (l.i; 
4fln. 

■■neins."  in  a  devise  to  heirs  a.s  purchasers,  signifies  those 
P'Tsons  who  are  by  the  law  at  the  date  of  the  will,  technie- 
ally  hi'irs  at  lav,  if  no  contrary  intention  appears. 

'rherefore.  wtir-  a  testator  devised  land  to  his  right  hiirs 
by  H  will,  made  before  the  Tppcr  Canada  statute  which  alini 
ished  primogeniture,  and  died  after  such  enactment,  the  elili'>i 
son  took  under  the  devise  as  the  person  designated  by  tin' 
expression  "right  heirs"  when  the  will  was  made.  Tif-' 
V.  Deal,  19  Or.  601;  Baldwin  v.  Kingstone,  18  A.K.  6.3,  iiiul 
app. 

Similarly,  where  a  testator  devised  lands  to  the  heir"  "f 
A.,  after  such  enactment,  the  word  "heirs"  was  given  tli.' 
signification  it  would  have  had  if.  A.  had  died  intesiatc. 
Sparks  v.  Wol/f.  29  S.C.R.  58.').    And  see  R.S.O.  c.  128.  .■<    11, 

"Heirs"  "heirs-at-law. "  "my  own  right  heirs."  siL'i.;l.v. 
in  a  gift  of  a  blended  fund,  those  wh-  would  succeed  to  f  liiy 
on  an  intestacy.  Cimtsworih  v.  Carson.  24  O.R.  In'i:  "■''• 
pluns  v.  Ufnliii.  27  O.K.  To. 
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r  /ID    ,... ,  "Will,  ^  U.K.  4.)(  ;  I'lnnilis  v,   <;,miih,ll 

-'1  -N.n.R.  169.  "       '"'"'»■'"'"*■. 

<a"«h.,.rs,  „,  ,.,.  n,i.s,.„  „,,„  i„v,..s„.,|  i„  b„„k  .„,„.,,,: 
'l'"tl      !<■    ,.,.n,.,e«  t„  1,0  'Mivi,!..,!  brt»-ee„   their  h..i«  -  i, 

A  Kitt  to  the  ■■h,.ir,  and  „.*.]„„.,  „f  a.''  jriv,,,  ^    ,,'„  :,V 
•|jst  „.  ^„.,  „n,ppoi„t„..„,,  ,,,,,  H.  ehil,l..„  ,,f  A.  ,^^ 
'■■»:  at  the  testators  ,lea,h  take.    /..,.,«  v.  HVW.  17  (i,-  4H 
"nen-s  and  n«t  of  ki„"  end.raee  all    ,„embers    „/,.aeh 

H-.  who  take  e.M,aNy  a  blended  f„nd  of  reaitv  and,     ' 
-nalty  .,e,|ueathed  to  then,.    /,•„,,  ,,  Fra.ier   "5  (in  •.-,•) 

-Heir,  and  .vpresentative,-  of  A.,  held  to  ,ne„n  hi/n,,,, 
"t  k.n.  a„.l  not  e.xee„tors,  in  a  will  ,„  whieh  the  testator  b-,, 

P'J-iy  used  the  tern,s..e.ee,.,,.r'.a,,.r.e.ee„,,.,:; 
'.'"  V.  Tozn:  17  O.R.  587. 

•Issue"  eonstrned  as  a  «r„rd  of  p,„.ehase  and  not  of  Hn.i- ,   „ 
'.it.on  ,n  a  dev,se.    Fishfr  v.  Anderson.  4  S  C  R   413 

■'-egal    per»,„al   representatives"  added    to   a   gift   „,   .,  ,      , 
"iratee,  ,n  ea.se  lie  ilie«  iu.f.i.  ..  ■' i^m p«r«oni,i 

■  V  .,   ,  ,  '   reeeivinB  his  share,  indieatesu.^T""' 

■■  ^.■'-ted  le^acv  ,„  the  legatee.     A>,t  v.  S„,7/,.  •r^  o.F 


ir,  th 


earest  of  kin. 


40!). 


absene 
"R.  399. 
'  *^ff8prin(?, 


•e  of 


in  a  devise,  are  the  nearest  blood  relat,.,., 
eontrollinp  eonte.xt.    lirahmil  v.  I.„h„„h  . 


'•NtwreHtofkiB. 


in  a  devise  to  A. 


''  V.  Halt.  12  OR,  229. 


and  bis  off: 


fsprinsr  defined.  o«.|,rii,K. 
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Ch.p.  x«n,      OfHi.riiiB.  as  «  word  .if  limitation.    McDonald  v.  Jones.  40 

.VS.:'.  at  |).  235. 
Poorr.i.tiv...      I„   „   bwiuest  to   "poor   relatives,"   the   word   "poor"   is 

viidue  and  iiiiletinite,  and  must  be  rejeeted,  and  the  relatives 

who  take  are  those  who  would  succeed  in  ea«e  of  an  intestacy. 

/t'oKs  V.  Kos.1,  25  S  C.R.  ,107. 

A  direction  t'.  distribute  a  residue  amonnst  "the  parties 
mentioned  in  nj.v  \,  '  means  the  parties  mentioned  as  hene- 
ficinries.    /iV  .l/i7,   ,  .1  O.L.R.  241. 


PurtlM 
mentioned 


I 


Corporation 

8ole,derlM)br' 


Equally. 


i>t.icrii)tioiis  of  Things. 

A  devise  of  all  my  estate  real  and  personal,  by  a  Roman 
Catholic  Hi.shop,  who  was  a  corporation  sole,  passed  private 
property,  thonsjh  preceded  by  a  recital  applicable  to  church 
property.     yi(/i'frs  v.  Ciscy,  34  S.C.R,  419. 

The  word  "dower"  used,  not  in  its  technical  sense,  but  as 
Bivinp  one  third  of  the  whole  estate.  Hr  Manuel.  12  (I  LR 
286. 

"EflTects"  is  sufficient  to  pass  realty.^n  a  residuary  disp,,. 
sition.  which  directed  "the  balance  of  personal  property"  i.i 
be  given  to  one,  and  "if  there  be  any  elTeets  po.sse3sed  by 
me  at  the  time  of  my  decea.se"  the  same  to  be  piven  to  an- 
othi-r.    Unmmill  v.  llammiU.  9  O.R.  5.30. 

In   a  devise  to   two  or   more  persons  equally,   the   wonl 
"ec|ually"  refers  to  thr  area  of  the  land,  not  the  estates 
each  therein,  Frnurr  v.  Fmsrr.  21!  ^ C.R.  1(16. 

"Rstate.   (roods  and   chattels."    passes   land.      McC.jh, 
McCiibr,  22  T'.C.R.  .378. 

"JFome"  does  not  include  maintenance  uf  an  adult,  thou 
it  probably  would  m  ease  of  an  infant,  .liit/iisliii'  v.  .Set-'. 
18  O.R.  192. 

Where  land  on  which  were  several  houses  «iis  clevis. 
a  trustee,  on  trust  to  permit  A.,  his  wife  and  childrn. 
nse  it  for  a  home."  and  to  convey  the  same  to  such  f>-" 
as  A.    should  norniniite  by  his  will,  it  was  held  that  A.    ..i 
his  family  took  no  estate  in  the  li    d.  hut  that  he  was  n 
restricted  to  the  use  of  a  house  only,  bnt  that  he  nii,:  h 


Mimi^wesrj^j! 


OKSCRllTiON  „K  rwiptBTV. 


W 


f">ml.v.  in  ,ul,li.i„„  ,„  „,,,„„.i„„  ,„„.  ,  ■-*' 

«'.'/./-,«•  V.  «,„,,„„.,  iy  ,;,,  5;,;"'""'    ''•>•    -"•""-    «iclon».„„„„^,, 

••AtH.vc  <l,.s,.nl,«|  |,„„|n."  r,.f,.rri„L.  t  . 

"".„,  land,  w,T,.  ,l,.„-rii„.,l   ,v  I  "  ''"""■  '"  «'»''^ 

•"«m.b"ni,„.,;,2  ,!^,;:';7"'- ••"■ .,.„.,,, 

"Uriip.v"   incliuleo   anrmiiv       ir,; 

m;  u-„„„w,.  V.  t,j:ut.  u-       ''■    """"■  --  «■•■--- 

But  It  dcips  nut  ineliui,.  <1,  .:„,,     y,,„.„    , 
'^•-     Kn,  where  „  „.,„„„,;,  ,^''    "     ':  '"""'■  ^^  "■•■ 
"''™  'lixposinK  of  |»,„|    ,  -""Prcsmn  ••|«,„e.„|,- 

"-n:rt:;:\;;:::;- :':-■--. 

Or.  364.  .    nt  timt  tune.     A'<-9,„„„  v.  S^f„.„,.,    ,,;. 

Premises ' '   rpfprri.*.,   *      u 

•ProooiMi.s  of  n  fnrm"  f,,-  i:f 

fnn.,.  „ ,  „H^:  JZ'lXV"  T"  '"-  '"■  '""— '"• 

•!"■  *n-isee  for  life      fij,  ,         "  "**'"'  ""■  ''"•"''  «f 

' ^•v.^;::.j'3rvrt/"""— '■'■ ■  -^-- 

-•'^'"S'^:'r^„;;rvV^';"  ^ -"  v. /..-^.,.. 

•\  'lovi.,e  of  -rent^'    •      """V  '^'■"''"■"^'-   '<!  O.R.  28. 
hn„„,  ,,ro„„ss,„.,.  „,„„  ,„|^.^„  .^_  ^^,^^1  _ 
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Advanoe- 

ment. 

At  th*  Mtn« 

tiui«. 


Chip.  XZn.  itii'nt!!  of  biKik  di'btii,  ['orilwotKl,  h(ir«'ii.  hanii'SH  mij  vehidcii. 
ill  a  badly  drawn  will.     Ht  Ilohliii,  5  O.L.R.  156. 

WorMlr  ■  Worldly  estate"  includes  not  only  the  ciirima  of  the  tes- 

tator'h  pro|ierty  but  his  whole  interest  therein.  Town  V. 
«or</.)i,  1  O.K.  ;I27. 

(ti  itt  nit  Kjpn»»ion$. 

"Advaneeiiient"  ilelined.     Hi   LewU.  29  O.K.  609. 
A  will  dispiwinK  of  property  in  ease  the  ti-stator  and  bin 
wife  died  at  the  same  time',  held  not  to  take  eflfeet  as  tin-  wit'.- 
died  on  the  ]lth,  and  tho  testator  on  the  2Sth.  Deeeiiibei- 
IlinmiHj  V.  .l/o(7fa)i,  4  O.li.R.  6611;  :!:l  S.C.H.  :«!.'>. 

A  ttift  of  the  proceeds  of  real  estate  eonverted,  to  lu 
"eipially  divided  hilimii  my  wife  anil  my  brother  anil  si^ 
ter,"  is  a  Kift  of  onj  half  to  the  wife,  and  the  reinainiMi; 
half  to  the  brother  and  sister.  IliiMiiiisoH  v.  La  Forliiii.. 
M  O.R.  329. 

"Die  childless,"  means  die  without  leavinti  any  childnii 
at  the  time  of  the  death  of  the  person  referred  to.  Kr  Tliiiiih:> 
A-  Shaiiiwii,  311  O.R.  49.  See  Uuurkij  v.  Gilbert,  12  N.H.I! 
Wl;  Vinilurcit  V.  Atlimii.  2  O.L.R.  198. 
,.  "Ilavinc  already  siven  to  my  son  lot  number  one,"  thu* 
not  of  itself  constitute  a  devise.  Dor  tlim.  Smilli  v.  Miiff. 
2  O.S.  31)1.    Hut  see  Milin  v.  tVi/,  12  N.H.R.  174. 

"Including"  imports  something  in  addition  to  sometliir; 
already  jriveii.  Tim-fore  n  biiiiicst  of  one  half  the  tcstnt^rs 
estate  "incIudinK  policies  of  insurance"  meant  that  the  pili- 
cies  passed  in  addition  to  half  the  reiiiainini;  estate.  /.' 
Diiiiscombr,  3  O.L.R.  .'>10. 

An  option  ti  purchase  land  (tivpn  to  three  legatees  r-.-iiui  ' 
be  exercised  where  all  three  ilesire  to  purchase,  and  the  l.ni'l 
therefore  passes  under  an  alternative  disposition  in  the  "iH 
Jrlfrnj  v.  Svnlt,  27  Or.  314. 

An  option  to  a  person  named  in  a  will  to  redeem  ini'iiiiil"  iv^i 
land,  gives  him  an  absolute  title  on  redemption,  the  ir  iiu 
brances  nearly  equaling  the  value  of  the  lands.  I^lti'i  i>  «  i 
SIcvciisoii,  28  Or.  232. 


"IXtRAl.  t.\l'HEHt.lONH, 
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f«.v  «r  apply,      «.h,.„  applU.,1  to   ,!,„„.,   i„   ,.,„„,.  ,|,„.,  Ch.,.  xxn 

"."  ";-'™""i.v  work  ..  oo„v..™i„„  ,.„., f.  wiuT,.  ,h,.;  con.,!;;;;,.^ 

M<ih„i,n,  -'i  o.B  4i;b 

,„„'„'',;"  ;"'"•." '; '"■••■'"" "-  ''-•"'•■  ■•  -i-i".-  n,„o,„.t /•«..,„. 

MI....S  ,„.,.v,o,wl.v  „„„„.,l  i„  „  „.ill.  , „.  i„  proportion  to 

he  n..pe,.„v,.  „,„„,int,  of  ,h,.ir  l.„„H,.,.     A",  „,„,/„  v.  Z-™. 
irnl„Ht  Ori.haiiM'  llomr,  :;-,  O.R.  235. 

V.  Kohinsoii,  2S  OR.  48.'). 
•■P.^,li.  soo„riti..«,"  in  „  „i,,„„-„„  ,,,  „  ,^„„,„^  „,  ,,,  ._^  ^___^^^ 

^ostin,?,    Ines  not  includo  munieip.,,   <l,.b,.„ture,      Kuarl   v  """■•'""• 
(liirdoii,  l.i  Or.  40. 

A  .levisP  of  l„n,l  ••,„  revert  in  the  «ame  w„v"  „,  „  „„,.!..,.„. 
v.""»  .  ev,He    on   the  happening  „f  „  certain   event,   mean, 
to  foHow    he  same  eo„n,e."  the  word' "revert"  not  having 
t,  technieal  mea.nnK  under  the  eireumatanee,.     J„r,li,„  v 
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BE8I0UARY  GIFTS. 


CHAPTER  XXIII. 


BESIDUAKY   GIFTS. 


I.  What  is  a  Residuary  Gift. 


Chap.  XZUZ. 

Lanruaee 

for  rBBiduary 
devlie. 

ft 

Residuary 
devise  need 
not  include 
every  kind  o( 
land. 

1 

be  Beveral 
residuary 
deriwi. 

^ 

:5 
1 

Residue  ot 

lands  subject 
to  settlement 
or  in  a  certain 
parish  IS  not 
residuar}-. 

^ 

Residuary 
bequests. 

^  i 

mr 

'-'— -  ' 

J 

Distinction 
between 
ffeneral  and 
particular 
residue.             . 

te  m 


It  is  not  always  easy  to  determine  whether  a  devise  is  residuary 
or  not.  It  is  not  necessary  that  the  word  "residue" 
should  be  used. 

Nor  need  the  devise  be  so  framed  as  to  include  every  kind 
of  real  estate.  For  instance,  a  devise  of  "all  other  my  free- 
hold estate"  is  residuary,  though  it  would  not  include  copy- 
holds.   Mason  v.  Ogden,  (1903)  A.  C.  1. 

There  may  also  be  several  devises  in  a  will,  each  of  which 
is  residuary.  For  instance,  a  devise  of  all  the  residue  of  my 
freehold  property  and  a  devise  of  all  *he  residue  of  my  copy- 
hold property  would  each  be  residuary.  In  re  Mason;  Ogden 
v.  Mason,  (1901)  1  Ch.  619,  630. 

On  the  other  hand,  if  the  testator  is  dealing  only  with 
lands  comprised  in  a  particular  settlement,  or  situate  m  a 
particular  parish,  a  devise  of  the  residue  of  those  lands  is 
not  residuary.  In  re  Brown's  Trusts,  1  K.  &  J.  522;  Sprinrj- 
ctt  v.  Jennings,  6  Ch.  333. 

No  particular  words  are  necessary  to  pass  the  residuary 
personalty.  Such  words  as  goods,  chattels,  or  effects,  may  be 
sufficient.  Bland  v.  Lamb,  3  J.  &  W.  399 ;  Ilearne  v.  Wiggin- 
ton,  6  Mod.  120;  Fleming  v.  Burrows,  1  Russ.  276;  Leighlm 
V.  Baillie,  3  M.  &  K.  267;  In  re  Bassett's  Estate;  Perkins  v. 
Fladgate,  14  Eq.  54 ;  see  In  bonis  Aston,  6  P.  D.  203. 

In  some  eases  the  question  has  arisi  ^,  whether  a  gift  wii.'! 
intended  to  pass  the  general  residue  or  only  the  residue  ot  ii 
particular  fund. 

Where  the  testator  deals  with  particular  property,  and  then 
gives  the  rest  or  remainder  generally  without  defining  it,  tlie 


KN'WIKHATION  OF  1-MtTWVURS.  ^85 

^-*; ." '■'■»  with  thos;.::;ir,'°^^" '°  "'^^°^  "">'  ^'-^^ 

With   regarl   to  the    moaning   of    rf   <■„/„,,    f  „      ■ 
enumeration  01  specific  thinr,,  „„        ■  l"Ilow,„g  „„  K„„„„,„i„„ 

The  tendency  of  th:  m^"  ~  "^^  ^'^^  '-^  <Wn.  --;-;- 

-aning  of  the  L,.  wta'     A^r:'/^:     T.  ^ ™'  ''^  ^ ■— 

j^e.toSnSxr::::ririS.«t;ii 

Ju.  a.  i,r.  286;  «■«■,„/„,  y.   Sicinfhi,  29  B    2r)7 .     j   ■ 

stance,  "  namelr  "    - 1     r  7  "^  *'"'  ^''™'''  ^'-J^'  f»  "     ' 

«»"  "both  in"         •     ,        "^  '"'     "'"S"""'^  with,"  -sue), 

Donovan,  14  Ir  Ch  26"   'ISS     r,    ,  "■  "'-"'■-';  JUaliowi/  y. 

'■  ra»  .  3  e'     ri3    V;  t  '■  ^'"•"■"'  '''  2-  '^^  '  ^™' 

^-  Georg..  4  Ch,  D.  4.'i,'i ;  5  il,  U  ■  I        r,  ,  '    i         '    """' 

u 
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RESIDUARY  GIFTt'. 


Olup.  ZZIII. 


P] 


'V 


Property  ii 

ccrtaia 

BOcutitieH. 


Express 
inclusion  of 
things  wliich 
would  have 
paHBcd  witli- 
out  mentiou. 


Enumeration 
of  partieulars 
preceding 
large  words 
Tvill  net 
restrict  the 
latter. 


V.  Jinicer,  15  Ch.  D.  ".94 ;  Mii/hl///  v.  W<iMi,  A  L.  11.  Ir. 
244  ;  seo  Kcmlall's  Trmt,  14  B.  6U8  ;  Tighc  V.  Fclhentonhanijh, 
l:i  L.  R.  Ir.  401.  TimcKll  v.  rnldm,  2  Atk.  103,  is  not  to  be 
followed. 

And  the  words  "  whether  in  money  or  in  t)io  publio  funds 
or  other  securities  of  any  sort  or  luiid  whatsoever,"  have  an 
enlarging  ratlier  than  a  restriclive  force,  so  far  as  personal 
property  is  coneemed.  I'limhrutijr  v.  Uoiii,  M  Yes.  1-';  seo 
liemx  V.  IM;,i;  18  15.  :i7-.'. 

So,  whore  a  testator  gave  his  wife  '■  all  my  property,  lease- 
hold iinil  freehold,  wlreh  I  now  possess,"  it  was  held  that 
"  leasehold  ami  freehold  "  wiis  added  «■  ahmnUuill  cuiileM  and 
not  to  restrain  the  generality  of  the  word  "property."  J!f 
Itohei-h;  Kijr  V.  lioherl^,  5-5  L.  J.  Ch.  (i-.>8 ;  54  L.  T.  380;  r,:, 
L.  T.  4!l8;  35  W.  R.  171.. 

On  tho  other  hand,  a  gift  of  all  the  teit.itor's  property  in 
eertain  sectirities  is  a  gift  of  those  securities  only,  liimliiii  v. 
Wijik,  1  I).  F.  &  J.  410 ;  lU  II.  L.  1. 

But  such  a  gift  may  be  enlarged  to  a  residuary  gift,  if  th.' 
testator  goes  on  to  state,  that  it  is  his  intention  to  dispose  of  all 
his  property  among  the  legatees  in  question.  I'atricl;  v. 
YcafhenI,  12  W.  R.  304. 

It  seems  that  the  express  inclusion  in  the  large  words  of 
some  particular  property,  which  would  have  passed  without 
being  expressly  included,  affords  an  argument  for  excluding 
from  the  gift  things  cjmdem  (jciicrk  with  that  included.  Stcigiu-i 
V.  Stcii/nes,  Mos.  290. 

General  woi-ds  following  an  enumeration  of  particulars  will 
pi-iiim  facie  have  their  full  force  whether  introduced  by  the 
word  "other"  or  not,  if  a  restricted  construct; jn  would  cause 
an  intestacy.  AriioM  v.  Anwlcl,2  M.  &  K.  365;  Sww/a,  v. 
Hiciiifeii,  29  B.  207;  Campbell  v.  Pmeoft,  15  Ves.  50^; 
Mkhell  V.  MicM!,  '>  Mad.  09;  Martin  v.  Glocei;  X  Coll.  209; 
Parker  V.  Marchant,  1  Y.  &  C.  C.  290 ;  Nugee  v.  C'hap»i«>>> 
29  B.  290  ;  UoJgson  v.  /«',  2  Ch.  D.  122 ;  see,  too,  lie  Lhifh 


Estate,  2  Jur.  N.  S.  339  ;  Em-all  v.  Broune, 


1  Sm.  &  G.  3(iS 


In  lonis  Jupp,  (1891)  V.  300 ;  Andermi  v.  Anderson,  (1 
1  a  B.  749. 


S'j-jl 


THmas  EJUSDEM  (lENEKIS. 
^  Thi,  is  the     i';^''™*''-'' -■'fined. 

-S'"'',  I  Dow.  81-  /„,„„/,■  '     ■       '  *'"'"■''  ^-  -""'"■';"'■«  f/ 

legatee  of  the  testattS  ,te    r   ""T'  *"  *«  '^^^^ 
other  effeota,  those  w  "d!;it'b"'"'«  T'"''  ^~''''  -'' 

If,  however,  the  revoeat.  of  tl,„  ' 

md  "  other  effects  feiopnt  ,  ,,  e-'imerated  things 

»he  consider.,  thn^":^::r^^'     ^''^  '-*"*-  "^ow.  th^at 
and  the  large   ,vord^  IT     J"'"''  "''"^^  ^  ^'^'^^-^^ 

*'^»™  V.  «„■,„.,,  iff '™  ';•  ^'-«.  3  D.  M.  &  a  958 ,  see 

l^^-f ^-  witr-i?2:  "'•""'■' '  '''■ '  ^^*- 

*o,  too,   if   somethiEg   stated  tn  K,. 
'pecifio    property.    tosoLr        ...    .,      "  '""^'"''  °*  "-"^^i" 
feitureUeLt  Tiatll"'^   J-*'"''^    '^"-""'^ 
"-  a  legatee,  and  the  t Iti    hi    "  ^'  '"'""'  '^  ^''™'' 
----.e,ear,/;:^----^.- 
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Chap,  XXIII.  ijiiMlriii  ijriieiia  with  those  omimorated.     EiiicHmjn  v.  Jdiiiinns, 
l.'lVcs.  !!(). 

Anil  it  would  i-otin  tliat  whiTo  tliore  is  a  gift  of  certain 
arliclea  and  all  other  goods  of  whatever  kind  to  a  logateo  at 
the  commencomDut  of  n  will,  toUoweil  by  dispositious  of  other 
portions  of  tlie  testator's  proitc-rty,  and  the  remainder  of  tlio 
latter  property  is  given  to  tho  same  Icji^ateo,  it  is  clear  that  the 
first  gilt  was  not  meant  to  be  residuary.      M'reurli  v.  Jiiffimj, 

a  I).  .Ml. 

So,  too,  a  gift  of  tlie  remainder  of  tlie  testator's  moni^y  and 
ell'eets  to  be  expended  in  purcha.siug  a  suitable  present  for  his 
godson  must  bo  read  as  limiteil  to  things  ijuxdem  ijiiirris  witli 
niOT'ey.  Ihilon  v.  Viiukir  1  OilV.  -.'-n  ;  •.'  1).  1''.  &  J.  :WS ; 
■,W  L.  J.  t'h.  8. 

•i.  Or,  agaiu,  the  testator  may  show  by  subseijueut  rcferend', 
or  explanation  that  he  meant  only  things  ijiigdcm  ijeiicri.-i 
to  pass.  SnttoH  V.  Sliarp,  1  Euss.  149  ;  see  A.-O.  v.  WiUnliin , 
KiSim.  as. 


or  there  is  an 
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II.  What  Passes  ixnEK  A  EEsiniARY  Girr. 

By  sect.  ■-'1  of  the  Wills  Act,  ■very  will  shall  bo  construed 
with  reference  to  the  real  and  personal  estate  comprised  in  it, 
to  speak  and  take  eifect  as  if  it  had  been  executed  immediately 
before  the  death  of  the  testator,  uulesa  a  contrary  intention  shall 
appear  by  the  will. 

]*V  sect,  'i'i,  unless  a  contrary  intention  shall  appear  by  tlio 
',ci  estate  or  interest  therein  as  shall  be  comprised 

J  idcd  to  be  comprised  in  any  devise  in  siu-li  will  con- 

Men  shall  fail  or  be  void  by  reason  of  the  death  of 
ui  the  lifetime  of  the  testator,  or  by  reason  of  sucli 
contrary  to  law,  or  otherwise  incapable  of  taking 
t  ^  included  in  the  residuary  devise,  if  any,  contained 

in  sucn  will. 

Tliese  sections  abolish  the  old  law  by  which  a  residuary 
devise  included  neither  land  ficquired  by  the  testator  after  tlie 
date  of  his  will,  nor  land  the  devise  of  which  by  the  will  failed 
by  lapse  or  otlierwise, 


i>'i;\  tii.si().\,> 


-'"■•*' ^'^' -  i.i:as,:i„„.,.sk.mm.,vi. 


Thcro 


is     llnw,     tlllTfln 


-'=yz£Sz!:n,;:::;::,;L!;:£i:';: 

or  fro,,.  a„y  0,1.0,.  cins.  <'-"^'. '.,.0,  ,„val„li,„ 

Tho  «or<ls  i.ot  otl,or«ls,.  ,lis„i«.>,l  „f  a,.  „  n       • 

bo.,,.eatl,o,l,   ajdod   «n   n        ■  /        '"''''■'°  «rentl,,,llv  ,,„„ „, 

ollWt„allv    1  ,      /   H'^ulunry  gift   moan   not   „tl,r,wi:,. ';""■■•»-■' 

Where  {-oneral  words,  s,,,.),  as  all  „,l„,,.  ,      ,      1 
"re   used,    which,    acco  ,Iin,       0    th  l""  '    "^'"""''^  "^  "'« ''^0  Rc.,M,.„, 
,  n;  •     ,  .       '•'■'■I'ri'ing    to    their   nati.ml    raennino-    „,„  '■'■>■'•" 

6i.ffie.ent    to    include    .ucl,    interest,    •„  "^"""'g-   "ro  ,„,.,,„,„ 

rennindo,. /M  .       ,    ,       """^™s    ,.s  a   re\crsion  {«!,   or  "■'•''■'■"'""". 

iem,..n(ler  (/<),  or  lease  .ohls   f„r   livp,  /  a    „         •  ,      ^    •   "r  r,™»inclrr; 

Liicet  as  rejrards  tho   reversion  or  remaiiidc-    „, 
'  i3.  iV  Aid.  49J;   il/b»^/«  V.  Chmnp,,,;,.,  1  Bins  N  f  -Ui 

2.0  {„) ;  lo,.,/  V.  /•„,,/,  a  ii„.  m;  ii,)  ■  pn-ro,,  v  n      ,  , 

On  the  other  hand,  if  a  reversion  i.  refe.Ted  to  as  descendi... 
son  .0  whom  .t  eould  not  ,ass  if  it  is  included  in  t  .c  S,' 

iJ.  1.  C.  >l'.>;  Ifo,m,r//y.  T)mi„ii„j,  (1902)  1  Ch.  .513 
Again,  a  testator  may  have  "ivci-  mvf',1  r  .  ~.    . 

y  ^no,.  pait,al  ...fc-esi,  m  land  l.y  Reversion       , 
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Chip.  XXIII.  Ills  will,  ftiid  tlio  qufstion  tlii'n  arines,  whotlri'  a  siili-pqiicnt 
up*m  pir-  I'o.ii'luarv  (li'\isG  jiasfirg  the  rovprsion  of  tboso  liuijs.  It  is  well 
flc'ttlcd  tliiit  i*  (lups,  tlioiin;h  tlio  rcsldiiarv  deviso  iiiny  Ijo  of  lands 
"  not  liiTpiiilii'fdro  di'vised  or  dispostd  of,"  nnd  there  nmy  Ijo 
direct ion»  or  limitations  which  nro  not  npiiropriiito  to  the  rever- 
sion ill  (lie  hinds  previously  devised.  Itunl.v  v.  Itooh;  '>  Vorn. 
■Ilil  ;  Li/iMIm.  Wcllim.,  :i  Mod.  ■.".'!);  TimJI,-  v.  1-Wr,ill,  W  Ir. 
Ch.  W.\;  TriiHfiit  V.  Tniiiriif,  1  J.  &  Lit.  ■•):i)i  J}oe  d.  Moirlon 
V.  Fostiel.;  1  U.  >(i  Ad.  18«  ;  Jlomn  v.  IJoi/d,  3:i  h.  J.  Ex.  -'O-,'; 
Allliloii  V.  Chappie,  0  •Tiu'.  N.  S.  -'S8. 

Hut  a  general  devise,  that  only  excepted  which  he  had 
given  to  his  three  sons  in  tail,  hns  lieen  hi'ld  not  to  include 
the  rin-ersion  upon  tho  estates  toil.     Ujiliii  v.  Ili/lii/,  ;i  Mod. 

A  tesditor  may  of  course  exclude  from  a  general  devise  par- 
ticular lands,  if  he  uses  appropriate  words,  liut  a  layman,  who 
desires  to  exclude  from  such  a  devise  lands  which  ho  has  settled, 
would  probably  not  be  successful  in  doing  so,  for  a  series  of 
authorities  shows  that  a  devise  of  lands  not  settled  or  out  of 
settlement,  or  of  unsettled  lands,  includes  any  interest  in  the 
settled  land  whieh  the  te-stator  has  power  to  dispose  of,  such 
as  a  reversion  in  fee  limited  to  him  by  tho  settlement.  This 
is  so,  though  some  of  the  limitations  of  the  will  are  in  favour 
of  persons  to  whom  the  settled  lands  are  already  limited  by 
tlie  settlement,  or  are  otherwise  not  applicable  to  tho  rever- 
sion. Coolie  V.  Gcmiril,  1  Lev.  212;  Stroile  v.  Jiiissrl,  2  Vern. 
eai;  CImier  v.  Clmhr,  :)  P.  W.  S6;  Glover  v.  Spciuilore,  4 
B.  C.  C.  337;  Crowe  v.  Noik,  8m.  &  B.  12;  I:  nrponiM 
Society  V.  Richards,  1  Dr.  &  War.  258  ;  Joim  v.  Skinner,  ') 
1..  J.  Ch.  87;  Kelh/  v.  Duffii,  i  L.  E.  Ir.  601.  Goodtif/e  d. 
Daniel  v.  MUcm,  6  East,  494,  unless  it  can  be  supported  on  the 
special  language  used,  must  be  considered  overruled :  see  Tcnuciil 
v.  Tennent,  1  Jo.  &  Lat.  370,  388. 

Tho  principle  above  stated  has  been  applied  to  an  interest  in 
remainder  in  personal  property  limited  by  a  settlement  to  tlio 
testator,  his  executors  and  administrators,  which  was  held  to 
pass  under  a  devise  of  property  not  included  in  the  settlement. 
IFn/m  v.  Green,  31  L.  R.  Ir.  338. 
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U-il 


-^^zi::u:v:::';:::'''::''^r-'"- ' »-. ...... 

t,r„:T'''- ----r'lr'Stnisss 

■  >ar.  .,p.,    77,„„y,,,„„  ,.    /_,„,./^,     ^  . 

A.i'v.,  Ill  Kij.  ,-,ii>.  •     "'^  ■   '"'""  ''■ 

But  loasoholds  naesod  uuilor  ii  :]U  r.t  I„    i 

word  possessed,     i^^' nr:  r^-^^^^^-'t'.-ut  .he 

And  leaseholds  passed  whore  tho  doviso  was  .ubict  t 
ronfsortocortam  persons  to  hold  forever  Tot    ™  ^  .'•'"'^ 

to  tho  nat..e  and  tenures  thereof.     ^X" T /"-v"^ 

-he  same  i-esult  followed   ;f  jk^  i     i 

which  would  describe  „  eustonmr.  eonZld  L  ,  '  7l,  ''""' 
if  the  testator  had  no  freehold  elf  1  ,  ,'''"'''  "'*"'''' 
hy  it,  shall  be  construed  to  inldt  °"''''  ^°  ''•■•■^"^''^'' 
leasehold  estates  of  the  t    t  t      'o  "';   """■"  ™''^'-'"''  '""' 

leasehold  estates  or  anv  o    tW  ?   '"' ™^'°7^r  ^^7^0"  «nd 
any  ot  f|,e„i  to  which  sueh  description  shall 
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Chap.  XXIII.  (xti'iiil  iiH  till'  CUV  iiMiy  111'  OK  well  n^  fiviluilil  I'stuli'S  uiili'pH  0 
ciintmn-  iiiti'iitinn  tliall  npiii'ar  liy  tlii>  will. 

Til"  foitiiiii  wii»  iirobabl.v  intoiuloil  to  d"  no  iiiuri'  than  to 
nlioli.-li  lliii  rule  (•.<tiililii<lu«l  liy  Jtme  \.  Jl'iil/ill,  oiiil  otlnT  iums, 
iiud  to  Icavi'  the  Cimrt  to  iimiTtnin  tlu'  testator's  inti'iitimi 
tiiif.(ti.riil  by  t.'C'hni(:il  nilos.  Sen  /lull,,  v.  JlnHer.  '.'S  (,'li.  1). 
r."i ;   /.'-  DiiriMii :  (Inrinirll  T.  Ihirimi.  ■'iS  li.  T.  301. 

"'Ill'  »(>ction  is  not  Mmitt'il  to  n  ilovi^e  of  "  loml,"  but  apiilii'S 
to  niiy  gcncrii'i  devise.  It  does  not  opply  to  a  devim'  of  ■•  roid 
CHt.ito."  Hull' I-  V.  Ihilln;  'JH  ell.  1).  6<\\  11'  Diiimm ; 
(Innnirll  v.  Darlmi,  5,S  I,.  T.  30-1. 

'I'liore  is  a  contvary  intention  it  tlio  will  eontnins  an  cvjiress 
ilcvise  of  lensehokl  estate.  Jii  ir  Oiii/loii  iind  H'miiljcri/'H 
Coiilmt,  (IIIOI)  a  Cli.  ."i!*!. 

A  contrary  intcntio'-  is  not  sliown  by  tho  fact  that  the 
lands  in  question  are  devised  in  strict  sottlenienl  withort 
liny  i.rovision  to  [irevent  the  leaseholds  from  vesting  iude- 
feasiblv  in  tho  first  tenant  in  tail  at  his  birth.  Vi'i/ioii  v. 
7;./i/(,  11  B.  '.':!:!  5  Ex.  7.5-,' ;  U  B.  317;  18  (i.  1!.  471; 
10  13.  1.-.3 

But  if  tlioro  is  a  direction  to  accumulate  tho  rents  and 
fronts  ilurinp  the  minority  of  a  tenant  for  life  or  in  tail,  and 
if  ho  attains  twenty-one  to  pay  tho  aiinimnlations  to  him,  or 
it  ho  dies  under  twenty-one  to  invest  them  in  freehold  hud,  to 
bo  settled  to  tho  same  uses — a  direction  inconsistent  with  tho 
absolute  vesting  of  tho  leaseholds  in  a  tenant  in  tail  at  birth — 
and  II  I'liwer  of  selling  tho  "  lauds  "  and  investing  the  proceeds 
in  leasi'liiilds,  to  be  settled  upon  tho  same  trusts,  but  so  that 
tliey  shall  not  vest  in  any  tenant  in  tail  dying  under  twenty- 
one,  ond  there  is  a  gift  of  the  residuary  personal  estate  upon 
trusts  con'esponding  with  tho  use.s  of  the  devised  lands  with 
the  same  proviso  against  absolute  vesting,  the  te.stator  by  the 
provisions  a^'-ainst  tlio  vr.-tiiig  of  leaseholds  in  any  tenant  in 
tiiil  dying  under  twcniy-oiio  shows  that  he  would  have  inserted 
;  iniilar  provisions  in  tho  deviso  of  tho  "  lands  "  unless  he  had 
intended  leiiseliolds  not  to  pass  umler  that  name.  Pmcolt  v. 
Jhrhr,  '^  Ch.  174. 
lienidusry  In    like    tiuiiuKr  a   r^■^idue   of    personalty  has    tho  largi-'t 

Loquesle. 
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"l"niti.,n.  rt  Mv.ri,,  i„  ,,r„,„.riv 
«tl"ini.|..,l,  ,„„i  ,.,.„,„.,iv  „F  „|,i', 
tail«, 

ith.,»W„l,.l,l,„i„„l,„,„|„.„|„,„,,li,,.,.,„,|„,„.„ :,,„,,„, 

■>our«,ofadmi„i,tmti„u.     .V W/ y.  .,/„„,,,,,  ,si„,    y. 

But  tho  t,.r„„  i„  „|,i,.|,  ,|,„  ,,„;,,,„.  i,     i,,,„  ,„■,, 
certiiiii  jipiporty.  ^'luui 

Tim,.  .l„H,,.h u  "Mu,.!!  b.,l,.,„.„;  ,„. ..  „    ,  ,;,„„  „ 

woui,i,n,.i,.d„„„^  ,„„„„„,  „,„„„,,.,„, ,,.,,„„;,„,; 

.  "t  ,n..I,ulo  .„(,.r,.,ts  tliut  l„,,,.,,/,j.    /.„,,,  ,.  ,,„„„^^  ,,,  ,       .      ] 

J  & ViM   """'  '^"'''' "''  '*^' "' "'""'  ^- ''"'"'''  -^ 

Ar,,.i.«lby,I..  ,,..ta,,,ri„,H,,wil.l.,t,.H.,,,i„pro,,,.„vis 
«'ttl.J  m  n  i,a,l„.,.h.r  ,„„nno,-  ,  l,..,!  i,  u  „„t  «,  Jul,' I  ,U, 

/"  '  /%»/;  /V,^.„  ,,  ar,„.n..,,  1S»;„  ,  CI,.  ,  ,,s,  „vo„„.,„„ 
6u  l.ir  as  ™«/„,  fv,-,,„/^  v.  r.,,,,  •'■1  !•  ..-  „"^'!""8 
//«mV,  I.  E.  3  Kn   fill).    /A,,,;.       '  V  ~     • ,''   ~"'''  '  ''• 

r//w„«-«  V.  rvrti™,,,  9  Ir.  j„r.  ..is,.       •     ■' '      ^'-  ^-  '  '•' ■ 

If  tl.oroi»  a  residuary  gift,  „„,l  „„,,i„  ,„„      ,,  -, 
ron.  .t  wl,„.l.  .  dis,,„,ed  „f  b,  a  l„,or  „r  ..i,.,,-,.  ,,.rt  of  , 
«.ll,tho  ,...,un>pt:o„  i,  th,„  ,1,0  oxcpti,,,,  „,.,  ,„„!,,.  f„r 
imrposes  „f  ,ho  particular  disposition,  „„d  if  that  disposition 
iuls    tho    o..copted    prop,.rt^-   p.ssos    l,y   ,l,o    residuary    .ift 

/;™,  v:  .w, o  Coll. ,„:,  j,,,,^,,,, ,.  _,.,„.^^^^^^  ^.,  ^  «;;  ■ 

..J  ;    y/,w«/'»"  V.   miMork,  4  Do  G.  A  J    ,;,„.    T.,nr„.  v' 

^/W--.  .0^.  It.  ro:,;/,M.  ,.;,,,,,,,,,  ,,„,.u;; 

Lr  r„„,ll:    VwiipMI  V.    r^,,-,'/-,//    S.l  T,    'p    -i.    ,.      ,       ' 
GImImm,  y.  J„j,j,^  h"  L.  a.  r:)-).  ■    -i-    - 1  ,    /  ■  ./«/v-  ; 

If,   however,    no   disposition    of    tho    ev,,.  ,t,.,l    ,>.        .      • 
"ttcpted   by   tho    testate,   or  a   codioi        .'       i.^'  iTt":: 
...ompted   disposition   has   failed   and   conm-.s"  the   .i      t 
same  reasonmg  doea   not  apply,  and   the   e.eepted   properiv 
»  ..nd.sposed   of.      /„   ,.  ,,.„„„,,.   ^„„,,^,.  ^    l,^^^^.    ^     '^^\ 
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Ckip.  XXIII.  Niir  ilncrt  it  npiily,  it  tlip  true  i oiiilii»ion  iiihui  tlu' fcpii»tnic- 
tlmi  lit  tin' will  i-,  tlmt  llin  iixi'i']ili-il  |ini|icil,\  was  cxcfliti'il  for 
all  |iur|iii'"».  Il'.'iiiiiiiiii  V.  /'/'/./,  Ivny,  -"inr  ;  ix|iliiiniil  iiiul  not 
niipiovi'il  ill  llli'jl,!  V.  Ihitmll,  .'M  Cli.  H.  -JIN,  ■.'■.'ii,  'iy.\. 

In  fnmo  t'dsf.s  nn  rxci'iitii'ii  li!i>  Ihtii  In-M  to  iwci'i-t  tho 
jifiipiTty  ill  i(iu'(*tinii  fnily  frmii  intiiin  ai'niiiii«trutivo  imwiTi*, 
micli  ns  II  tniM  liii-  fiili',  iiiul  lint  tn  iircvciit  tlui  iir.i|ii'rt_v  trinii 
imsjiiin  miller  tlic  ir»iiliian  gift,  ./km/o  v.  Inimi,  |0  1).  27'i ; 
Ihhmii  V.  Ilinih,  M  IS.  ■,'."il). 

Limit  (.t  nilo       In  (iidcr  tlittt  tlio  ]inni'ipli'  nt  tlio  iilmvp  cn>p9  iiiiiy  npiily 

■N  til  ('XC(-,iti'il     .  .  1  111  '1  ■  ri  1 

tnipirtf.  tlioro  iiin>t  no  on  lln'  min  linnd  ft  rli'ar  rcMUlimry  ;:ilt,  nnU  on 
;  tlio  otlior  Iinnd  nn  oxcoiition  fnim  it.  If  the  tpMiilnr  doilnros 
his  inli'iilion  o(  ilinposing  nf  oortiiin  pnipii-ly  liy  imliiil,  ami 
then  giviTi  liis  icniilun  not  " rcsoi'Tnl  to  1mi  ili.ipnwil  of  liy 
codicil,"  tlio  only  gift  is  a  (;ift  ot  limited  rc»idiic,  and  if  tho 
excepted  property  ia  not  disponed  of  by  codicil  tlicro  is  no 
residue  into  which  it  can  foil.     Ihinri  v.  Ihiri;  .'t  1'.  W.  40. 

In  the  wimowiiv.it  tho  gift  is  of  residue  beyond  1(1,011(1/, 
wliich  sum  is  dircctoil  to  be  set  iipnrt,  the  residue  by  the  fono 
of  the  descriiition  used  iimiiot  iiicliido  any  part  of  the  111,(1(10/., 
which  lapses,     fin  en  v.  Pirlinr,  "i  lla.  '.'Ii). 

■\\1iere  the  residue  is  given  in  certain  sliiires,  and  a  legacy 
is  given  out  of  one  of  those  shnri'S,  and  tlio  residue  of  that 
i-liaro  is  then  dispoi-ed  of,  the  nuestion  arises,  whether  the 
last  mentioned  residue  carries  tho  legacy  if  tho  legacy  is 
revoked  or  fails  by  lapse.  It  has  been  "iield,  in  two  cases, 
that  it  does  not  and  that  tho  legacy  is  undisposed  of.  13ul 
those  cases  have  been  disapproved,  and  they  will  not  bo 
followed  if  the  share  is  given  over  as  a  whole  in  certain 
events.  Sknjmiihei-  v.  Noi-llinli',  1  Sw.  ."lOli ;  IJoijil  v.  Llnii'l, 
4  B.  2:11  ;  In  ir  Pttrker :  fili'ii/irnmi  v.  iV/7,w,  (1001)  1  Cli. 
408. 

When  11  share  of  residue  is  given  as  to  ono-fouith  in  a 
certain  way,  and  as  to  the  rest  upon  other  trusts,  the  word 
"  rest "  may  be  equivalent  to  the  remaining  three-fourths  eo 
that  it  wouUl  not  pass  the  first  fourth  if  it  becomes  undisposcil 
of.     Siiiniioni  V.  Umla//,  1  Sim.  N.  8.  U-J. 
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,,•,,,„,.•  '■■'       '•'■      ^^^    V.     .v.,    .,    K,.     •..,.,; 

Ilut  if  tho  »lm>v  „f  u  „,„„,,„.r  „|  „  ,.|„^,  .  . 

"0 1.......  .VA-,,,  V.  J/-/,-,,, , „  I ,;,;;;"  "•~"^^"'  •'"■-  - 

if  u  slmri,  in  ..xproswl  t.,  l,o  r..v.,k,.il  u.lil,  „     •       , 

:';:':2r:r.;,-;r" ■».--::-'.ru: 

/A«vm/,  ■,>  W.  li.  .•),',  l''oln,,v. 

,    ,,  '  '"  "'"  "llliri'  Ml  J  ,.ct  til  tl„.  ,.1,   ,    ,.  »l"iri-i.( 

IJl,  m>.st  also  bo  taken  as  overruled     S,      i      , 
f'«-r,/,„„,  14  Ch.  D.  KI7  ;  -)Tl     OS  •   f  "^Z     '''""'"'"'  '■ 

ttff«,  :JG  Sol.  J.  5.30  .    "  .     ■         -  '        ^"-  ^-  •'-  ■  '"■ 
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Chap,  XXIII.  short'  wns  ilivMud  or  to  tlirco  sevenths  among  the  other  menilK-rs 
of  clns^  A,  and  its  to  four  povfnflis  anionf;^  the  mntihcrs  of 
tlassli.     Ill  IT  Warn! :  ll-n-ift  v.  Wfiml.  (HMtT)  1  Cli.  ;{1)1. 

Where  one  of  lln^'  ri'sidnary  legatees  dies,  and  the  testiit(tr,  hy 
codicil.  confirms  tlie  will,  rxccjit  iis  to  any  lo^jiif^y  lapsed,  it  has 
l)cen  liL'ld  that  IIk?  t-liare  of  the  doccviscd  li-niteo  is  uudispusod 

of.   liv  Mu-'i  iroo'r.s  in//,  ■,»!)  li.  ■,';{(;. 


III.    l*Altin  ILAlt  Ui:siinK. 

A.   lirsiihir  o/'  Pdrhcit/tir  Projx rft/  lii/niujiiifj  f<>  Trsfntur. 


Particiilm 
rewduc. 


Residue  of 
Bpevifio  landi^. 


Ketiidue  of 
fund  of 
personalty. 


The  analogy  <»f  general  residuary  gifts  has  been  applied  to 
giftb  of  the  residue  of  particular  portions  of  the  testator's 
personal  property,  hut  not  to  gifts  of  the  residue  of  particular 
lands. 

"Where  a  testator  disposes  of  part  of  his  lands  comprised  in  a 
particular  settlement  or  in  a  particular  parish,  and  then  devii-os 
the  residue  of  those  lands,  the  residuary  devise  is  specific,  and 
will  not  carry  a  lapsed  !^hare.  In  re  Urotni'a  Tru^'y.,  1  K.  &  J. 
a'l'i ;  Sprint/itt  v.  Jfiiniiiffs,  G  Ch.  :J33. 

In  the  case  of  personalty,  whore  the  testator  cannot  he 
supposed  to  have  in  his  mind  the  distinct  portions  of  which  the 
pi'operty  is  composed,  a  different  rule  applies.  If  ho  disposes 
of  a  particular  portion  of  his  personalty,  and  then  gives  the 
residue  of  that  portion,  whether  it  is  described  as  residue  not 
otherwise  disposed  of  or  after  payment  of  tho  sums  previously 
given,  the  particular  residue  passes  shares  in  the  property  which 
lapse  or  are  invalidly  given.  Dr  Tmfon/  v.  Tcnipfxf,  21  B. 
r)64  ;  As/ifoH  v.  IFoo'/,  43  L.  J.  Ch.  71o;  C/mmpwu  v.  Ihiqi, 
1 1  Ch.  1).  n40  ;  In  re  Lfukimj ;  Larking  v.  Lfirlwuj,  37  Ch.  D. 
310;  Lfiiiiimi  v.  lirnjln,  (1806)  1  Ir.  331  ;  M'Kny  v.  J/7vV/. 
(1900)  1  Ir.  n-\ ;  Johm  v.  Wi/son,  (1900)  1  Ir.  343 ;  Dc  QiivtU- 
ri/fe  V.  De  Qnetkci/li;  93  L.  T.  579. 

On  tho  other  hand  the  gift  of  the  residue  of  pai-tioular  thing's 
may  upon  the  construction  of  the  will  be  specific,  and  in  tliat 
case  it  y\\\\  not  carry  gifts  of  the  things  which  fail.  Patvhii"j  v. 
lianiff!,  -,>«  AV.  K.  8R(?,  889. 


liKSIDUK  01-  APP„INTl:u  I'ltMl-ICKTV. 
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If  the  appointment  of  the  residue  is  in  e(F,.rf  tl 
"f  a  ..pedflo  sum  it  does  „„.''' "P'"""''"™*  ^"'--l- 
mvahdly  appointed.     ^„,„„  y.Ap,kU.:,n  If  &  Cr   -„      T  """"'"'""■ 
Jur.  N.  S.  1104  '  ^1-  -";  «ee  A'.W;/.;.  v.  //,„«,,,«,,  1 

If  the  proper  construction  is  that  the  re^^idno  fl,„,    k 
-rrointed  subject  to  cert.in  pa^-men^i  ^r^::;;:;;:  ^^ 


.     ilic 
re-siduc  Hub- 
Ject  to  prior 


(1,  .,  "...„,u  I'ujiuents  whic  1  are  not  wifl,;,,  ™iMHub. 

tbe  power,  the  appointee  takes  free  from   .1,       i  J«t  topri„r 

Ir  ;i84  ^^'         •   ''■'"""  '■  "''"''''■"'  '7  L.  li. 


IV.  .irrsTiox,  „„,,,,,  p.,„    ^^,,  ,.^_^^^^^^  j^^^_^^^^ 

As  a  general  rule  laud  suhiect  to  „   <,.„.*  t         ,     • 
to:ited   as  ,_,ersonaltv    „n  1  ,/  "  '"'''  '^  '°  ''»  I'-'n-M  „„ 

ua  personalty,  and   personalfj.  .^uLfepf   *,-,  .,   .    ,  ,    ,      'fust for,,,!,. 

'-vestment  in  land  is  to  be  treated  as  land.  '  "  '^"°°'"^- 
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Cliftp.  xxni.  A  devise  of  land  does  not,  therefore,  carry  the  proceeds  of 
sale  of  land  suhject  to  ii  trust  for  sale  (a) ;  such  proceeds  pass 
under  a  gift  of  residuary  personal  estate  (ft).  On  the  other 
hand,  a  gift  of  residuary  personalty  does  not  pass  a  fund 
suhject  to  a  trust  for  investment  in  land  (c)  ;  sucli  a  fund 
passes  under  a  devise  of  land  {'/).  Aduiiin  v.  Aiiileit,  '■)  Euss. 
401  (ri) ;  filiml  v.  Kvicdiijale,  'i  Mer.  O'.'l  ('/)  ;  Gillies  v.  Luiiij- 
kmh,  4  De  G.  &  S.  37',' ;  In  re  (lirneei''  Seft/riimif  Trush,  23 
Ch.  D.  313  ((■)  ;  III  re  Diiie  of  Clerckml'x  fietIM  Eitak-i,  (1893) 
3  Cli.  244  ('0  ;  see  In  re  lliriimii :  Lloi/tt  v.  Tmili/,  (1894)  3 
Ch.  (507. 

There  is  no  distinction  for  tliis  purpose  between  a  devise  or 
bequest  and  an  appointment.  Gale  v.  Gale,  21  B.  349 ;  Blake 
v.  lllake,  15  Ch.  D.  4S1.,  approved  ///  re  Moites ;  Btildiiiijfoii  v. 
IMdiiiijIoii,  (10(121  1  Cli.  100. 

Upon  similar  princiiiles,  where  a  testator  has  power  to  device 
land  and  also  a  sum  of  money  charged  on  the  land,  tho  land 
passes  under  a  devise  of  land  and  tho  money  under  a  gift  of 
personalty.     Cliftbrd  v.  Cll/faril,  '.)  Ha.  ()7.j. 
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DISTRIBUTION   OP  RESIDUE. 


CANADIAN  NOTES. 

Whc  there  i,  a  devise  on  tmt  for  sale  and  to  apply  the  Cap.  zxm. 
proceeds  for  purposes  some  of  which  fail,  with  a  disposition  ^^^^i^iH^T- 
ot  the  residue  of  the  proceeds  of  sale,  and  a  ,ift  of  the  .en-"""'' 
eral  residue  of  the  estate,  the  gifts  which  fail  go  to  augment 
the  particular  residue  of  the  devise  and  not  the  general  re.,i. 
due  of  the  estate.    McMylor  v.  Lynch,  24  O.K.  6.32. 

When  a  testator  charged  his  debts,  funeral  and  te.stamen-i„„„.. 
tary  expenses  and  legacies  upon  debts  due  to  l,i,„    ,he  defi  ™'''""""'- 
e.ency,  if  any,  to  be  made  up  out  of  his  land  which  he  speei- 
fteally  devised,  and  gave  his  household  furniture  and  other 
pergonal  chattels,  except  his  piano,  to  his  wife,   and  there 
was  no  other  residuary  clause  in  his  will,  the  whole  of  the 
.-.duary  estate  except  the  debts  and  piano  were  held   to 
ra.^s   ,0  the  wife  exonerated   from  the  payment   of   debts 
•''■<oH  v.  Scott,  18  Gr.  66. 

When  land  is  devised  for  life,  a  residuary-  devi.se  of  all  theK.v.„,„„. 
'■'■al  estate  passes  the  reversion  in  the  same  land.     Su'art  v 
<-''f,ory,  15  U.C.R.  335;  Doe  dcm.  Ford  v.  Bell,  6  U.C.R.  527. 

And  where  an  annuity  is  given  for  life  a  residuary  bequest 
fames  the  capital.    Re  Watt,  29  N.S.R.  100. 

Where  a  residuary  bequest  directs  the  residue  to  be  •'di.D.t..„„„„„, 
-*d  Z>™  rata  amongst  the  legatees"  previously  named  in  """'■ 


till-  "ill,   they  share  the  residue  in  pr^pnrti 


'>!!   to   Ihc   rc- 
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cUp.  »xm,  spective  amounts  of  their  prior  legacies.     Kennedy  v.  Pro- 
tcstii),!  Orphans'  Home,  25  O.K.  235. 

"Should  there  be  any  surplus  ...  a  pro  rata  atUlition 
.  .  .  to  be  made  to  the  following  bequests,"  nam'sly,  the 
pecuniary  legacies  previously  mentioned,  is  a  residuary  be- 
quest to  the  pecuniary  legatees  in  proportion  to  their  rcfpec- 
tive  legacies.  Say  v.  Antiual  Conference  of  New  Brunswick, 
6  S.C.R.  308. 

An  annuitant  is  a  legatee  and  entitled  to  share  in  such  a  dis- 
tribution.    W'oodside  v.  Logan,  15  Gr.  145. 

A  testator  directed  the  residue  of  his  estate  to  be  converted 
into  money  and  certain  pecuniary  legacies  to  be  paid  there- 
out, amongst  others  the  interest  to  be  paid  to  A.  on  a  I'apital 
sum  which  was  to  be  divided  at  the  death  of  A.  Bmon(,st  his 
brothers  and  sisters,  and  he  directed  the  residue  to  be 
divided  "amongst  all  the  legatees  herein  mentioned." 
The  persons  held  entitled  to  share  were  the  pecuniary 
legatees  including  A.,  but  not  his  brothers  and  sisters. 
the  legatee  of  a  mortgage,  certain  debtors  of  the  testator 
whose  debts  were  directed  to  be  cancelled,  the  legatee  of 
household  furniture  and  other  chattels,  and  persons  entitled 
to  the  interest  of  invested  purchase  money  derived  from  the 
sale  of  land;  but  not  a  devisee.  Edwards  v.  Smith,  25  Gr. 
159. 

Where  a  residue  was  directed  to  be  divided  amongst  tlif 
"different  f  rties  mentioned"  in  my  will,  it  was  held  i  • 
mean  parties  mentioned  as  beneficiaries,  and  to  exclude  tho- ■ 
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mentioned  in  the  codicil.    Parties  mentioned  living  at  a  cor.«.,.xxin 

tarn    date   would   not   include   corporations.      Re  Mites   14 "~ 

O.L.R.  241. 

A  testator  ^ave  legacies  payable  in  three  ,„d  four  year.T,..,o, 
respectively  after  his  decease,  the  intermediate  incon.e  to  he  "'°"°'- 
paid  to  the  legatees,  and  the  interest  of  a  fund  to  his  si.s.er  for 
her  l,fe;  and  directed  that  should  there  be  any  surplus  after 
pay.ng  ou,  these  legacies  the  same  should  be  divided  l^tween 
h.s  s.s.er  and  one  of  the  above  legatees.  It  was  held  that 
the  residue  .as  distributable  as  soon  as  the  legacies  were 
provded  for,  and  that  payment  was  not  postponed  until  the 
legacies  were  actually  paid.    Macklem  v.  Daniel,  18  O  R  4.34 


A  testator,  prefacing  that  he  could  not  give  hi,  ^ranH 

.ildren  more  than  „„„.,...  ....__        . .       ^        ^''  ^™°''- SSi„r'"" 


.  .  ""'■  s've  Ills  grand- 

ehddren  more  than  one-sixth  of  the  residue,  devised  and  be- 
queathed  such  one-si.th,  and  then  directed  that  certain  lands 
form  part  of  the  share  of  my  said  grandchildren  in  this 
partition"  and  directed  sale  thereof  and  investment  of  the 
proceeds.  Held,  that  the  lands  so  mentioned  formed  part 
f  he  residue,  and  were  not  devised  in  addition  to  the  one- 
sixth.    Hasen  \    Ilazen,  20  N.B.E.  70. 

A  direction  that,  i„  ,he  event  of  "r.y  estate  being  insuffl-c.. 
->t  to  pay-  certain  pecuniary  legacies,  they  shall   Z^^'' 
roportionately,  does  not  charge   them  on   the  residue    t 

:  h  t"t" ' "'-'' ""  --'- '---  -  ■ 

'     "'  """'"^  "'  *'"'  «™-'"  -t«te  out  of  Which  pecuniary 
'~  ere  primarily  payable.    ^.,W.,ix.B.;:7 
\V  here  .,  testator  opened  his  will  bv  declaring        "    ' 


'iun  to  dispose  of  h 


™  "'hole  estate  and  then 


gave  two  legacies 


Reflldue 
UHdispoeed  of. 
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Ohap.  zzm.  which  did  not  exhaust  it,  it  was  held  that  the  residue  was 
undisposed  of.    McLennan  v.  Wiahart,  14  Gr.  512. 

As  to  lapsed  gifts  falling  into  the  residue,  see  notes  to 
Chapter  LIX. 


to 
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i:\-i:ci--no>-  ov  gi:m:i!.u.  nnvicusi. 

S^rr.  27  of  the  Will,,  Act  .nacf,  llu.t  a  gonoral  ,1,.,!..  „f  ,l,e 
real  estate  of  the  to.tator,  o.  „f  il,„  ro.\  estate  of  tl,e  testator 
m  any  i,l,„.e  „r  in  the  o..ou,,atin,.  of  any  person  n,entione,l  in 
1...S  w,|l  or  otherwis,.  des-rib,.!  in  a  general  manner,  shall  be 
constrne,l  to  n.eUule  any  real  estate  or  any  real  estate  to  which 
sueh  deser.i.tion  shall  extend  (as  the  ease  n.ay  be)  ,vl,ieh  he 
may  have   power   to   appoint,  in  any  manner  ho  may  think 
proper,  a„,l  shall  operate  a,  an  exeention  of  sneh  powe'r  unless 
a  contrary  mtention   shall   appear  by  the  will.     An,l  in  like 
mannera  l,.,p,estof  the  personal  estate  of  the  testator  or  any 
..est  of  personal   property  descTibed  in  a  general  ma.m,.. 
-.U    be   construed    to  include  any   personal    estate,   or  any 
personal  es  ate  to  which  such  description  shall  extend  ,as  tho 
-aso   may  bo)  which  he  n>ay  have  power  to  appoint  in  any 
manner  ho  may  think   proper,  and  shall  operate  as  an  evecu- 
th™riir      ''°™'  ""'"■^*  "'="'*'■"■•>■"""'""■'  ^I'iill  appear  by 
The  section  does  not  apply  ,o  the  will  of  a  person  domiciled 
abroad    unless  the  will  shows  an  intention  that  English  rules 

v.Z*^,.,  (1903)   1  Ch.  8t,8;    I„  ,r  ^0,^1;    L^M 
^t.  John,  (mV,)  2Ch.  .lOS. 

The  effect  of  the  section  is  to  put  property  over  which  the 
testator  has  a  general  power  of  appointment  in  the  same 
position  as  his  own  property. 

A  power  to  apjioint  by  will  only  is  a  gen,.ra!  power  wH!--,,  (lie 
section.     R..  PomH'.  Tr,,sf,  18  W.  E.  228  ;  39  L.  J.  Ch."lS8. 
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A  pinvor  to  iiiiiioiiit  f;.'iiTnlly,  with  tliu  rxfcption  of  BpeciBed 
persons,  is  nut  a  ^;  jutuI  puwiT  v.iljiin  tlio  section.  In  iv 
lliimu\  SilHiim,,! ;    M'lllinim  v.  Mllilull.  (\m\)  .'I  Cli.  474. 

Such  n  powir  might  lo  within  the  seition  it  tlie  oxceiitcil 
piTsoiis  wtTo  ilcail  wlii'ii  til.'  powof  wa.s  uxorcisi'd.  In  rr 
Hi/riiii\  Si/I/iimhI,  siijiih. 

A  power  to  appoint  hy  will  e.vprcssly  referring  to  the  power 
is  ntjt  a  {lencral  power  within  the  seetioii.  Ju  rr  I'/ii//ijK  : 
I'nhiimiii  \.  Iliii/;i,  41  eh.  II.  417;  In  ir  T'lirrnil's  Truxt,  58 
L.  J.  Ch.  7HII;  /'///%,,  V.  ( v..//,  4:1  C'li.  I). ','■,>■,'  (oveiTulinK 
///  IV  Jlur.li  :  M'isoii  v.  I'lionie,  ;i8  C'h.  \>.  G.jiii  ;  In  re  Uinic. : 
Danrs  1.  />«,/,,,  (W-i)  3  f'h.  (i-'i. 

A  ih'vise  by  n  te.statorof  IcnsphoMs  vipon  sifh  tni.sts  ashiswifo 
might  have  ileelurcd  or  shoiilil  thereafter  deilnro  with  respect 
to  the  disposition  of  her  residuary  estate  hy  her  will,  gives 
the  wife  a  general  power  of  disposition,  and  a  specifio  bequest 
of  the  leaseholds  is  effeetilal.     Ilrixtoa-  v.  S/.-irron;  27  IS.  5S."i. 

A  power  to  charge  land  with  a  sum  of  money  and  to  appoint 
the  nionei-  when  charged,  is  not  a  power  within  tif  section. 
///  ir  Wiilliiiger,  (IHUS)  1  Ir.  1-39 ;  ///  re  Snlrin  ;  Mirxliall  y. 
V'lM,,/,  (1 1100)  2  Ch.  4 Ml. 

But  where  the  testator  gives  his  i,al  and  personal  estate  on 
trust  for  sale,  and  then  gives  a  beneficiary  power  to  appoint 
that  a  given  sum  may  bo  raised  and  paid  to  sucli  persons  as 
the  donee  of  the  power  thinks  fit,  tliis  is  in  effect  a  power  to 
appoint  the  sura,  and  is  within  the  section.  In  iv  Joins : 
(nvrne  v.  Goi;/,in,  •'34  C'h.  D.  (io. 

The  meaning  of  the  words  "  personal  estate  "  in  the  latter  part 
of  the  scctiiiii  was  discussed  in  Cliamller  y.  Pocor/.;  l.j  Ch.  11. 
4ni  ;  l(i  Ch.  D.  G48. 

In  that  case  land,  over  which  a  testatri.x  had  a  general  power 
of  appointment  by  will,  was  subject  to  a  power  of  sale  and  trust 
for  reinvestment  of  the  proceeds  in  land  and  was  sold  and  the 
proceeds  were  handed  over  to  the  donee  of  the  power.  It  was 
held,  that  the  proceeds  passed  under  a  gift  in  the  will  of  tlic 
donee  of  the  power  of  the  residue  of  her  personal  estate. 

Tlie  case  was  a  peculiar  one  and  is  not  likely  to  occur  agaiu. 
The  decision  of  Jesse!,  M.E.,  was  affirmed  by  James  and  Cottuu, 


''HOPmvm:.c„n:,:„,x..,.:M:,,„.  ,„,,,„ 
r  TT    T  * 

Holl.  which    hVve    „„,.!? '!r""'  •''"  »^-*"-"f  <l.o 

'^rel,.v„„,  fact  that  u„lo„  ,  ,.  J       i    ,'  ''•    -*''   ■'"""•       I'l- 
"-0  ™„I.,  „o.  bo  enough       :^r  1     ''"''^"^/■>-  """  ■■-''"•'••• 

:i;:;:;;r---'-:C'o'r^:rii 

™Li,,™~i:r;i«*'' '" "  ^'■"'™'  -'■"-• ■ 

"<  ".e  kin.,  desorib'r      C  :    r"''"'™'''•"^'■'V'■^'.^• 
"""  '■  J/wVi/mr  'Kill?)  I  (.1,    ,1- 

--r^rri;:— :^if--™-.-.v. 

•I;;' the  will  w„,,  not  in,o„„.,i  '.,r,T  ""  ''■■^^"""■•-'  "" 

'Y-f"--v«'^^.v.^„.,jch'^':.r-  ""■•■ 

An  attompted  appointment  of  the  fund'i  "'■  , 
...tontion,  and  will  n„t  prevent  the  ..e»iSv^i      f  "  '"""■'' 
"I"  property  subject  to  the  power  th,  ,^h  ^  ^  '"  ''•'"'"- 

part  of  the  property  mav  have  J  ,         "PPomtment  of 

•^ere,idua:yUo.^t:'r;r^r !;;':-''' 

■''An///«f,  (JSL.  T.  810.  ■     '""'""    V. 

A  contrary  intention  is  not  indi,.«t«rl  ;, 
»i-  of  the  trusts  of  the  in  tait  1!  ■ """  T^'  »"«""-  Co„„™.,,.. 

«-e  -  -.Vthing  ,0  which  suohl     ,"    ^  ""'  "7"-'  -''""  "' '"" ' ' 

mstauce,  other  settled  pronertv    °     '""'""  '■"''  ^Wh:  as,  for 

-^  which  the  testatoHrt :;::::  zft '-'''''' 
^',Si^:itrtjf^:^r"'--— 


L'42 


i;xi:(  *iit)N  or  o  Niiai,  i-owkks. 


M 


Clttp.  ZXIT. 


Appoii.tmnit 
nt  rcHid.iiiry 
Irgiitcr. 

C-nuiiiiiiy 


K'  iiir.lin.wii 

ft  a  (liriTtinii 
to  piiy  .l,.I,t«. 


cised  by  will 
tiiadi'prpvioii^ 
to  itHtnimcnt 
creati:iff 
power. 


liitt  it  liiiH  Ijt'iMi  lu'M  (Imt  II  plft  ril'  pniporty  "  not  ntlicrwiMo 
diBjiosotl  f>f "  (toes  not  cxocute  a  power  wluTo  tlio  prniifrty 
sulijoct  to  tho  power  in  dlspti.H.'d  of  in  ilffault  nf  appnintmont. 
JAw  V,  Jlnff'r,  :i  Sin.  &  U.  I-V'^,  xn/  y.  ;  s.-e  //"■</*  v.  Cotc/nt, 
0  Jur.  N.  .S.  k'!t;   IL  W.  II.  :;!r.. 

Tlio  nppointniont  of  ii  rowi'Iimry  li';:atpo  iind  the  pi'ft  of  n 
p-i-nnnil  pi'riuiia**v  li^ga'-y  nro  s'ifTiritiit  nnthv  tho  strtinn  (•• 
p\''OiitL'  a  p'lioriil  pnvvtT.      Sjk»iiui''h   7'"v/,  VSim.  \.  iS.  I'.'!*: 

i'njfW'i  V.  r7///;„7/,  y  \u.  or-> ;  .(.-(/.  v.  Jhwhnh.irn,  i  II.  ^^  c. 

:n-.'  ;  Jh,rtl„„;>  ".  Sh'hini,  :i  Sm.A  (i.  jy;i;  S7/r//;.r./  v,  Arh.nl, 

•j:ni.  10;  A',.  \\-iii,i,i^un,  \  rii.  .-.s:. 

A  direction  to  »'xef'iit"V>  t"  pay  tiio  teslat'ir's  ili'lits  out  of  lii- 
personal  estate  operutes  ns  an  execution  of  a  generul  power  in 
favour  of  t!ie  exfcutor.      Wihhif  v.  Ilinntt,  (i  K.j.  Vd.\, 

A  siinplo  ilirectiuu  to  pity  debts  wttliout  tiio  appointment 
of  an  execiitur  woitlil  ]ia\e  tlio  winio  efl'-et.  [."iiKj  \.  C'tmin, 
21  B.  11>. 

But  tho  nui'i'  appointment  of  an  executor  would  i)rohahK- 
not  he  enough.  I'er  'W'icketi*).  V,-( '.,  //-  ir  Jhrh.-,'  Tm^f^, 
Vi  Kq.  Iflli. 

By  tho  eomhinej  effects  of  eeets.  2i  and  '27,  a  general  power 
may  he  exercised  hy  a  p  neral  f,'ift  in  a  will  made  prior  to  tin^ 
instrument  ereatinjf  tho  power,  and  it  is  now  settled  that  u 
^^eiieral  devise  or  betiuest  executes  a  p-cneral  power  contained  in 
a  settlement  suhseiiuently  mach-  hy  tho  testator,  tliough  tlut  wil 
thereby  makes  tho  whole  settlement  nugatory.  J{o>/i.s  v.  C'""/., 
1 1  (.'h.  I),  iio ;  Aim/  v.  2io>rii\  12  App.  ('.  2(i3,  overruling"  /" 
/■'■  li'i'li)u/((  Sfff/riiii nfy  11  Kq.  '^(ilj;  see,  too,  l,i  ,r  Ifvni>iu<!i> : 
U-nniH'h  V.  SfiHhll,  -j;  Ch.  D.  '2M. 

A  subsoquent  power  created  by  the  testator  will  of  coui-f 
a  fur/ion'  ho  executed  wliore  the  previous  will  expressly  glvi^^ 
all  property  o\*'r  which  tho  testator  has  any  power.  P<if'/i  v. 
.S'Awr,  2  Dr.  &  Sin.  OSJ) ;  liv  (thrn  Tmsh  :  PfmjcUey  v.  Unlnyt, 
54  L.  T.  iu7. 

Or  where  tlio  will  expressly  refers  to  tho  property,  which  i' 
afterwards  settled  by  tho  testator,  ■who  reserves  to  himself  a 
power.     StUhiinn  v.    Wrcfhrn.   IG  Sim.  20,  discussed  iu  In  ''■- 


i'owi:ii  (HKATi:i>  Atrni  wir.r.. 

.'/'' 'V/',  I.  n..,  J,,,..,,;,,,  rv^vv.  /w/,„,/,  ,.,,„.  v. s ;^  ,„, 

T1.0  «,n.o  «  tho  ,.„»,.  when.  ,b,.  powor,  .LouRb  ,.vN,i„„  „t",, ,; 
(Into  of  tlio  will  i'.  (1,.,„       1  .  "       ^'"""K  nt  tli" 

It  docs  not  appear  to  hnvo  been  dcudeJ  thnt  „  ^ 

(190;iJ  1  Ir.  |7!».  "orcise  It.     S/„„j,r  y.  ^f-c,,//^ 

It  is  n  fjucslion  of  intontion,  „hethor  the  don»,.  of 
power  byoxerdsing  it  has  taken  t,'  VripelTbl/;:?:' 
P»-r    out    of    the    instrument    ereating'th  ^ol;  f      1,1 

..approve.,.  /''-^ />...•,  «.«-.,„;";;l^.^^;^>^:; 
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IViW'.p  rrrnte.1 
f'y  thir.l 
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by  Hill  of 
pcrNdTi  h||„ 

doiiep, 


In  \vl,,.|t  r;iw, 
an  niijinint- 
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to  «le('iiliira 
or  tru«tr«i. 


Ok.,.XXt».    ,.r„»l,  M.U.) ;   »'ill<,«,jl,l„i  l).U:„  y.  ll„l„mK,,  ii  (;i,.  I).  -.'.IN, 
-Ml  (Fit,  J.)  i  /,,  )v  Di  T.ici'i  Timh,  .'J  h.  U.  U.  2,'1'.>,  ijo. 

An  np]ioiiitiiif lit  to  oxci'iitnrs  nr  trmtoo, „f  n  fiiml,  over  whiih 
th«  lotator  Im*  a  general  pnw..r,  taken  tlio  fiiii.l  i.wny  frnm  tin' 
iliiieot  in  ilpfniilt  of  npimiiitmnnt,  tlimigh  »'>mo  of  tlie  triuH 
ik'clnnil  by  the  timtatui-  mny  full  or  tiu«t«  only  exhniinting  piirf 
of  tho  funil  nro  iledarcil.  ''/,«,/,/„, /„/„  v.  Ilnlrliiiumi,  S'J  11. 
144 ;  Ktomi'n  K.M,-,  I.  U.  1  K.i.  -i'J ;  lli-lrh,i<lii,  v.  UIIImihi, 
'  Eq.  :ilO;  U'i/Hiimii  V.  Siliiiiiilrr,  II  V.\.  4'.':i;  Snlm,  v, 
Smiloi„,'2  '  H  II.  7i:|;  fii  ir  riiMe'i  N,lll,mnil,  \>  Cli,  II, 
tlllT;  /«  (V  ni,;ii7l\  Jiflii/f  :  /fimlt;/v.  Irhriiiijill,  UCh.  II. 
IM;  IW.jhl  V.  llo,l,.nll.  '2-\  rii.  I).  2IM;  K,.e  /,'.■  //o/V..„  ,■ 
][iii-lini  V.  r./i».  -.1  ],.  T.   I-.'". 

The  nilM  npplienMp  to  pemnmlly  .ipplios  ulso  to  ical  ••«tiit.'. 
Bubjpct  to  a  powiT,  HI  thiit  nn  iippoiiitraont  t.i  tnistppi  r.]."!, 
trust  for  a  person,  who  pri^li'ci'nws  tlio  testator,  takes  the  estate 
from  tlin  porsoni  entitled  in  default  of  appointment,  In  r, 
Villi  llmjvn:  Spci-linil  \.  UiHlilhrl,  16  Ch.  II.  IS;  inihmi/iL/ 
(Mm-iie  V,  Ifo/i/nal;r,  22  Ch,  J).  2:W  ;  f'nj-ni  v.  Itmrhml,  (|,s!)|, 
I  Ch.  400, 

The  same  dootrino  has  been  ajiplied  where  a  general  po*.  !■ 
was  exereised  by  a  ninrriago  settb'ment.  The  settlor  was  hel.l 
to  have  macb  the  property  subject  to  the  power  her  own,  to 
that  upon  failure  of  th-,  idtimate  trusts  of  the  silllenient  thir.' 
was  a  resulting  trust  for  the  s..|llor.  In  ir  f!ivl> ;  Umlf  ,, 
Ilniilm-H,  (1H91)  1  Ch.  '.'ilS. 

The  testator  may  make  tho  property  his  own  for  all  purpoy. s 
though  it  is  appointed  to  a  bunefleiary  without  the  intervention 
of  trustees ;  for  in.stanee,  if  the  jiroperty  subject  to  the  pow.r 
is  treated  as  if  it  belonged  to  the  testator  and  is  blended  witli 
his  own  property  in  a  residuary  gift  by  words  referring'  {- 
property  subject  to  ,i  power.  Ciucii  v,  lioir/iim/,  (18!)4)  1  Vl, 
40t);  //(  ir  Minim  ;  >S/,ro,-  v,  MfiHni,  (1002)  1  Ch.  ■•111. 

If  tho  residue  is  given  directly  to  a  beneficiary  without  ;niy 
words  referring  to  the  power,  or  if  the  tcstitor  expre>>lv 
(listinguiabes  between  his  own  property  and  that  subject  to  the 
power,  the  intention  cannot  bo  gathered  to  make  tbe  propirty 
his  own  tor  all  purpose^      Li  re  DaeiW  J'rmti,  13  Eq.  1U3; 


Ttrnl  cMtatf^ 
"iibjo'-t  t<i  11 
|>iiwpr. 


Piiwer  cMr- 
*'i^«l  by  Joed, 


Appolotment 
to  beneficiary 
dinx't. 


■"•MIM*ilU„o.VoKAIT.-iMK„K,V,.. 


■••I'l 


.--::iiri;:'i:;:r:v'"^^     "-•'■■• 

-i'''-''">.a.H,.Jrt;:::;:;;:;:;';V'i/r''"'''^ 

«'-;-/;,...,„.  ..,4^;;' ;;;-/;;''■-' -^^ .^..  .■!.... 

!■»«, .».,.■»..,  /.~A,..,r.«,,,,,,,;";;;" "■ 

W  hctlior  tl]i)  fund  imss,..  tn  d  ,         •     /     ■ 

;  iMi).ha,  been  dWu.ed  wi.h  :^  I,      i  .,:„i:     r*' 'Z  l''"'  --"- 
■See  7„  „.  7',.„„„,,,  .    „.,,                       '"'"'' n""  of  „i„m„n. 
.'/W.,„i,.   u,„,.       '-;.  ■;^'";/""".(19".0  2Ch.6-.«;    /, 

A«vr.-  ./„„,//,  ,  s,„„,,  (1901)  ,.,.,,  ;-;,.,  "^'^;  '"  '■" 

/'-^  (.90.)  1  cl  i;      '  ""  "'"  '"  "   '"■•'-■•  ^"''""'v. 

A  ge„o™l  devise  or  be<iuest  ,viU  „ot,  uuder  sect  •>- 
"   P"wer   of    revocation    and    ne.v   „,,.'"■'•*'' ™''"'''  Power  of 
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Chup.  XXIT.  Il'i/rh  V.  Cu/I,  (1801)  a  Ch.  671;  In  if  Gon/i/iiiij;  Ihhill  V. 
Dutlon,  W  W.  R.  IS3;  see  //i  re  WilU:  Ihnlmln  v.  Tf'iV/-,  4'-' 
Ch.  D.  e  16. 

However,  a  genoiiil  bcciuest  by  will  has  been  lielil  to  cxereiso 
II  general  iiowcr,  which  had  been  previuusly  exerciscil  by  a 
testamentary  apjiointnient  cot  referred  to  in  the  will,  and 
thereby  to  revoke  the  testamentary  appointment,  hi  ir  GihU'fi' 
Hdtlnurnt;  While  v.  RniuMf,  37  Ch.  D.  143. 


WILLS  ACT. 
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CANADIAN-  NOTKS. 

ee„.  d  ,„  ,„„„„„  „ere,„l,..f„.v  required,  .hall,  «„    W  „,  ,,. 
«pecte  the  execution  and  attestation  thereof,  be  a  vali  1  e" 

.t  has  been  expressly  required  that  a  will  „,a,le  i„  exercise 
f  such  power  shall  be  executed  with  some  additional  or 
torn,  of  execution  or  solemnity."    R.S.O.  c.  1-8   s    li-  Rs 

«->.«,  ,n  a  general  manner,  shall  be  construed  toCude" 

"ext.nl  („.s  the  case  may  be)  which  he  may  have  power 
0  appoint  ,n  any  manner  he  may  think  proper,  ami  sha 
operate  as  an  execution  of  such  power,  iinle.s  a  cont    ry  fn 
ent  on  ,^  ^,^  ^^.,,^  ^^^  .^  ^.^^  ntrary    n. 

ot  the  personal  estate  of  the  testator,  or  any  becpiest  of  n 
o„a   estate  described  in  a  general  manner,  shall  Tco: tr^d 

•  ^■^■•^•I^-  "■  160,  s.  21;  R.S.\.S.  c.  139,  s.  27. 

pavabT:tiifreci'r:tr"^^'t" "  """'''''■ '-'"'  --,?-- 

iiie  e.\etiitors  or  administrators  of  the  .,„„<™„       s  "■'"■ 

:eri;r;rr~'^^'^^'""^^-^^- - 
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But,  where  property  went  to  children  in  default  of  ap- 
pointment by  deed,  and  the  donee  of  the  power  ailected  to 
appoint  by  will  to  one  child,  it  was  held  that  the  appoint- 
ment was  defective,  and  would  not  be  rectified  in  favour  of 
the  plaintiff  who  was  an  illegitimate  child.  Shore  v.  Shore, 
21  O.K.  54. 

A  testator  having  a  power  of  appointment  by  will  cannot 
delegate  it  by  will  to  another.  Smith  v.  Chkhome,  15  A.R. 
738. 

A  testatrix,  having  a  general  power  to  appoint  by  will  or 
otherwise,  devised  her  estate  to  executors  "in  trust  to  con- 
vert the  same  into  cash"  and  pay  certain  legacies,  and  gave 
the  residue  for  an  object  which  failed  for  iiuefiniteness. 
Held,  that  this  was  an  exercise  of  the  power  for  all  purposes, 
and  that  the  residue  which  failed  was  held  by  the  executors 
on  trust  for  the  next  of  kin.    Ee  Wilson,  30  O.K.  553. 
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CHAPTER  XXV. 

EXKCtmoN  OF  SPECIAL  POWERS. 

Smw.  powers  are  not   «itl,iu  soit    '^7  of  tl, ,  ivn     »  . 

iu  1..  1.  Jd  ,  7/„A//'0„/  ,-.  Lani,,  ?    fh.  D.  ■>(i(i  ",".;","■  c" 

Nor  aro  (hey  within  sect.  23.  so  that  wlior,.'-,  i    ♦  -  "      " 

arpoint,„^t  u.,er  a  .,oeia.  .:..  tL'':  .  .^^rS -" ''' ' ' 
uot  hy  virtue  of  that  seetiou  pass  th..  proprrlv  tl,„  !n       7       ! 
whereof  has  failed.     Ho,„l,  v.  /.  .74  H    ^  '>  7 
ruling  />„„.  V.  C>/„„,v,^  I«  Ch.  IJ.  400  ~  '''  °''^''- 

Au,l  a  will  .lisposing  of  si.eeifi,.  property  whi.  h  the  i    (n*      . 

"fterwarcls   settles,   reserving    to    hmself  a   s!  '' -•.'.""'"" 

•   ,         ,     ,  b     i-"    iiiraseit   a   special   powor   nf    ■-*■ 

q>l.on,(,nent,  does  not.  by  virtue  of  seet.  24  oj  the  Wi      Ac" 
.xecuto  the  speeial  power.     /„  .,    „,«,;  /A„,,v/v     „S  ' 

y«,v,/.,//v.  /%,..,  (1000)  2  Ch.a.'i2;   (1001)  2  CI,   .-,oo  . '    ^I 
following  l^mimai,  v.  W.rr/wi,  l(i  Sim  20  '    ' 

«iaee  the  Wills  Aet  the  faet  that  a  per.son  who  purports  to 
dev.se  real  estate  has  no  real  esta.e,  lut  has  a  sp  ei     "    w 
to  appo.it  real   estate,   is    not    nlono    sum.-ient     o  show" 
intention  to  execute  the  power. 

It  is  a  question  of  construetion  npon  the  whole  will,  whether 
the  speeial  power  was  intended  to  1«  e.eeuted.  /„  „  y^- 
3I,lh  V.    Mil!.,   U    Ch.   D.    ]8ti;    /„    ,,,    j.y..     „..;'*• 

If  the   testator   states,  that  he  does  not  exe.-ufe  a  power   I,u„ „,  , 

o,.uso   the  property  will  go   i„  a  partieular  way,  when    n  '" ''  '"'F » 
fa.t  he  is  mistaken,  this  eannot  be  treated  as  an  «eeuti,l  Z  -'» -X 
tl.e  rower  so  as  to  make  the  property  pa.s  in  arcoiJanee  with  '''""■ 
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his  view.      Lniifj>itou  v.  LfinynfoH,  '2i  h.  u">2  ;   Jh  n-  Jtul; ;  Jark 
V.  Juvk,  (18!H»  1  "\\.  :JT4. 

la  onlor  lo  exercise  a  hpeeiiil  power, there  must  be  a  referciMO 
to  tlio  power  or  to  tlie  prop-rty  subject  to  tlio  power,  or  mi 
iiiteiitiini  otherwise  expressed  in  the  will  to  exercise  the  power. 
mi'll.n.r  V.  (,-i>yurf/,  12  Eq.  482  ;  Jl^urr/,  v.  Jfntrci/,  'S\  "W.  U. 
\:^;  Jh  rr  Jfrnfmiars  Tru^f^,  M  L.  11.  Ir.  S7  ;  Tii  tr  Uii'liUv- 
x/oH ;  liruim  v.  E//sf(>iiy  (1894)  -J  Cli.  o'.i-j;  Biinit'  v.  i'tiHiintu 
(li*u4)  1  Ir.  42. 

1.  What  is  a  suiRcieut  refereuee  to  a  power. 

A  ratification  of  the  trusts  of  the  settlement  creating  a  power 
is  no  o\idence  of  an  intention  to  execute  the  power.  iiV 
]iri,.uhv\s  Trusf,  26  L.  T.  OS. 

A  recital  that  a  person  is  eutitl-itl  to  eertuin  funilh  or  to  an 
(■state,  over  wiiich  tlie  testator  has  a  power  of  appointment, 
will  not  amount  to  an  execution  of  the  power  in  favour  of  that 
person.  Jli'iivhin  v.  Mitir/iin,  I.  K.  •>  Kq.  178,  208;  PeuiHfntlin' 
V.  PviiiiofatIiei\  I.  ll.  7  Eq.  300;  L'E'itrmnje  v.  VK^/t-tnif/t, 
'S,  L.  li.  Ir.  ;J99  ;  Jfafrrf//  v.  Curfi-i,  (1895)  1  Ir.  2'i ;  see 
Lrr.s  V.  L>rs,  I.  H.  5  Eq.  049  ;  lit  re  \Vahh\  TrnsU,  1  L.  li. 
Ir.  ;(20. 

A  referenof-'  to  a  power  as  contained  in  a  settlement  of  1819, 
when  the  power  was,  in  fact,  contained  in  a  re-settlement  of 
iP^iO,  bus  been  held  a  sufficient  reference.  He  Wilniofy  9  B. 
(Mt. 

"Words  referring  to  a  "  beneficial  power"  do  not  prima  facie 
mean  a  speo'al  power,  though  they  may  do  so  upon  the  language 
of  a  particular  will.  Ames  v.  Cffdo;/ftu,  12  Ch.  D.  868 ;  Von 
JlrorUorffy.  Mdh-olm,  30  Ch.  D.  172. 

"Where  a  testator  gives  his  own  property  and  any  x>roperty 
over  which  he  has  any  disposing  power,  and  he  has  only  a 
special  power  of  appointment,  the  latter  words  may  be  sufficient 
to  include  a  special  power.  The  intention  must  bo  gathered 
from  tlio  whole  will.  The  cases  do  not  lay  down  any  general 
Itrineiplcs,  and  aro  not  easily  reconcilable. 

The  case  in  favour  of  execution  of  a  special  power  is  strong 
wliere  it  is  v-le;ir  that  a  power  of  appointment  '.s,  referred  to.  or 
the  word  "  ajtpoint "  is  used.     On  the  other  hand,;"   is  weak 
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tcL,    ,    '"""'•.*'"■""'■"«'  *''">vs  that  it  isnot  use.l  i,i  tho 
.uvak.„    ,„  ,,,,„,,,  ,„  „^,,    ,„  ,^^.  r        ■;      . 

"  g^eral  tcm.s  an,l  tl.  gift  i,  „,„,,„  „  „,j,,„,,„,.  „,.      J  [t: 

"1 .»  not  n,  exes.,  of  ,1,.  ,„„,,     j,,  ,,„.,,  „  /„,„  „_^  I - 

1m  exorciseJ.     6V,/«,/;,,,/  .,  /,„„„,  j;  |..     ^  . .  ^       ' '"" 

Tho  fact  that  tlie  wiU  ;f  *..,,.,.    i 

.ivo. .  ...en.  ji,:;:;,;:;::::~-,,;-;3.  .^-^^ 

""  «l-  ute  mtore^t  instead  of  ,.  life  i,„,„e.s,.-i»  „„t  ,,e    I    ;■  J 
Xor  is  tlie  fn  t  l|,„t  a  nirt  ,,f  il...  ,  .     •       • 

,..,.,  ..,u..a  w';:\:::j;:  ,r;r -:,:;;;■; '::;:;  ?~t.. 
;*tiS,f- *:;-/;:---; '*  "  "'- 

N..'thofaet  that  the  ..opert,  is  given  ,.s  a  re;idue  or  even  T™.t , 
tl>at  t  .spvonupon  tru.,t  to  pay  tl.e  testator's  ,lel,t,  ,,s  effect  «"• 
may  k-gnentc  this  trust  by  li„,iti„„  ;,  „  th,.  „.,atoro: 

liut  each  of  those  oircum.ta,...,.s  affords  an  arguu.ont  that  tho 
will  was  not  intended  to  exocu'e  the  „■,»..  . 

"f  the.  .ay  he  suftieien:r    r^    ^^^  i:  :  TT^ 
™d.     See  U,.  V.  ./^  JciiiT.  1       /     .;,^;  '  ^ 

"<'«/(jH,  (limo)  och.  (i-.'o.  ->'""\. 

A  gift  of  "  all  ,uy  property  whereof  I  have  power  to  dispose  " 
-ay  also  execute  a  speeial  power  if  the  circumstanees  TtL 
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Oh>p.  XXT.    luiiguu),'0  of  tliu  will  nri!  sullicioiit  to  iuiULatc  on  iut.-'iitioii  to 

~  excrcisd  tlio  \<OKa:      Cuu/ce  v.  Citii/i/li,  J  7  CJ.  B.  2-1') ;  Coirj-  v. 

JMcr,  1  J.  &  n.  yo  ;  Tlionili,,!  v.  T/mrnluii,  'M  En-  00!);  In  re 

S/,iii-/ini'/ :  llrir  V.  Wipi«!',  (!«!'!')  '^  t'l'-  ''aci;  sco  /»  /r  Jticliard- 

mi,\  Tiiml.^,  17  I..  K.  Iv.  4:1U. 

liiit  a  more  sputiiI  rcfi-renco  tu  iirniiL'ity  i.vor  which  tho 
toatiitor  hoH  any  disposing  powtr  will  not  cxerciso  a  speciul 
liowcr  conferral  liy  nn  iustrunieiit  which  wns  not  in  existence 
when  (lie  will  was  made.  7/  /<■  Jf'i.'/''  ■  Tiimhull  v.  7/ffyf-v, 
(lUOl)  ^' (,'h.  5-.'li. 

•2.  What  is  a  sufll.ient  reference  to  the  iproporty  snliject  to 
tho  power. 

There  must  he  no  doubt  on  the  face  of  the  will  that  the 
testator  is  referring  to  some  speeifi(!  fund  in  e.\i»tenec  at  tho 
time  of  milking  tho  will. 

Therefore,  the  fact  that  property  of  the  same  kind  as  that 
suhject  to  the  power  is  given  merely  in  general  terms— as,  for 
instance,  some  particular  kind  of  stock— will  not  execute  the 
power,  since  tho  gift  would  ho  satisfied  hy  purchasing  the  stock 
in  question.  WM  v.  Ilimmr,  1  J.  &  W.  :!o2 ;  Mnttimjlen'^ 
Timh,  2  J.  &  II.  427  ;  Iu  iv  ir«(V  .■    ll'irkiiin,,  v.  Vcloniir,  :30 

Ch.  D.  617. 

Nor  will  the  fact  that  legacies  are  given  equal  in  amount  to 
the  fund  suhject  to  the  power.  Joiin  v.  Tm];fi;  2  Mer.  ">33  ; 
Daties  V.  ThoriLs  ii  Do  O. &  S.  347  ;  VuiheH  v.  IMI,  3  iler.  437  ; 
explained  in  Dmui  v.  Tlmrm, 

Nor  that  legacies  are  given  largely  ;a  excess  of  the  testator's 
estate,  unless  the  property  subject  to  tho  power  is  included  in 
it.     torn'  v.  rciiniinjioii,  10  L.  J.  Ch.  S3. 

On  the  other  hand,  where  the  testator  uses  words  showing 
that  he  is  disposing  of  o  specifio  fund,  tlio  power  will  be 
executed.  Lowniln  v.  Loirmlea,  1  Y.  &  J.  44-5 ;  Imin  v.  Sai/rr, 
7  Ha.  381 ;  3  Mac.  &  Ct.  U07  ;  lioohr  v.  Hoo/cc,  2  Dr.  &  S.  3» ; 
Daiid's  Ti-mh,  Johns.  4!Ij  ;  Griitnhk's  Ti\:sls,  L.  E.  1  Eq.  177 ; 
F/cMici-  v.  FIrkher,  7  L.  E.  Ir.  40. 

And  this  is  the  case  though  some  of  the  persons,  in  whose 
favour  the  power  is  exercised,  are  incapable  of  taking.  Gml- 
wifk'-f  Trmh,  supra  ;  Brmr  v.  Brtiee,  II  Eq.  371. 
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ubject   u  tlu.  rowo,.  .s  ,„,s,I,....ibe,l.  or  tl.at  ,l,o  d„„c..  r„r,,orfs 
JM,.,,,  ,-.  ,SV,»„,  S  ,Si,„.  ,-„„  .  ,,„,,  ,.  ;,,.,„,^_  J  J  J,     ^,,, 
In  the  .s„„o  ,vay,  wl,™  a  ,,„...i.m  of  ,ho  ,,ro,,.Hy  .„li,.,  ,„ 

I>roi,.rt:>-  subject  to  tl.e  i„nver  ,„,.s,u      ,r.,/f,r  v  ,V„,./,v   ,  r     , 

'  ''  '    *'■"'  V.   y.'r/r/,   iO   IJ.   .J(;!). 

■..«.seJ,  „,1,„.  ,,.a  gift  „f  ,o,„„  of  „.„  p;o,,«,,„ij„.,  ,  -iJl;.,i« 
-  power  or  v  .„.  e.,,r,..  refor,.,,,.  ,„  „,e  ^,i,  i,.,,  ,  ,,.  ;""':'"".., 
.."a  general  n^.luao-Kifl.     The,,ues.io,a,,..„„ri.s  «,.„;      S^liS. 

the     l-psidiinrt'     f>iff     *  ,t  *-* 


exeeutes    ll,o  [.ower  w   f;ir  m>  it   r.n.ai: 


the   resiJuary  (»ift 
imcxeeuted. 
A  mero^iduarygilt  witLoutmore  would  „ol  lu„.  this  elf,.,! 

But  .f  appoiuted  parts  of  thofuud  are  charged  oJ.  the  resUue 
o..  there  ...  au  ...teutiou  o.pr,..ed  to  appoiut  the  whole  fuud   „; 
here  .s  ovuleoee  on  the  face  of  the  ,viU  thai  ,he  testator  tr  at 
the  fund  subjeet  to  the  power  a,  hi,  own,  a  residuary  gift  Jly 
exeeute  tho  power  so  far  as  it  remains  uvexeeuted.'      l/Mty 

S,m.ent,  14  W.  1!,  m  ;    H.n.,  v.  «,-,„.,,  1  L,    ;:'      '"  '^ 
And  a  gift  of  "  (he  resid,.o  of  ,„y  property  and  over  whieh  I 

have  any  power  of  disposal  by  u  ill  -  „.,>y  pass  a  .share  of  a  fund 

.ppomted  by  the  wUl  under  a  special  power  to  a  person  not  an 

"hjeot  of  the  power.      In  re  Hui.r,  Tn„t^^  m  ch.  ]J  ;iO,S 
Where  there  was  a  special  power  exereisable  by  the  survivor  p,„  m-     ■ 

..fa  husband  and  wife,  after  the  death  of  the  oLr  of  then     °' "•'"'»""" 
and  the  husband  made  a  will  in  the  lifetime  of  the  wife  con-' 

ammg  words  suffieient  to  refer  to  the  special  power,  and  after 
her  death  repubUshed  tho  will  by  a  eodieil,  the  will  was  held  to 

..ecute    he  power.      /„   ..  ^,„,,,,„.„ ,.    ,.,^,,„,,   ^.    ^ 
I'J  UU.  iJ.  ,;j  ;  see  lli.pe  \.  Hop,.,  5  Uilf.  l;i. 

Where  property  is  appointed  under  a  power  and  a  power  of  v        ■ 
r.voeat,ou  is  reserved,  the  power  of  revocation  mav  be  i.    i'lu!  i^^^T  '" 
.■.ercrsed,  .f  the  will  is  expressed  to  be  in  e.xereise^f  the  original  "'"""■"■ 
l-«er   or  appoints  the  property  subject  to  the  pnw„r      |"^ 
V'""«v,  J™.<^,,„,.7,  I.  1!.  llK.j.  idi.  '  ^'■" 
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Ch«p  XXV.  Hut  whrrc  a  ^in'iiiil  |>ow>'r  in  n  settleiufiit  liiis  lieoii  pftiliiilly 
fxoreisifl  by  ii  ilwil  n-siTviii^  a  ]iower  of  rfvocntinii,  an  flpjKjiitt- 
'  meut  liy  will  cviirc'sscil  to  1»'  inmli'  liy  viitiii'  of  the  jiowcr  in 

the  Bt'ttknii'iit  or  olIuiH-i.-p  howsoever,  will  not  oxerciso  tlio 
jiower  of  ri'\o<iitioii,  Imt  will  tukf  rfteet  only  on  the  unn|ii«)iiitud 
jiroiicrty.     I'lmiinl  v.  I't iiimj,  ■")  I-).  M.  &  (t,  77">. 

And  tt  will  ixiirossly  rxorcisiii);  n  (iieciul  iiown',  wlii'li  ia 
nftirworiU  cxcrciscil  by  a  doed  rosiTvin;,'  ii  [imwit  of  rcvociition, 
will  not  opernti'  iijmn  so  much  cjf  tho  property  iis  is  well 
appointed  hy  tho  deed.  ///  ir  ll'i/l^'  Tni-I.^ ;  ][iinll^l;i  \. 
T/'r//«,  42  Ch.  D.  fiJC. 

An  iippointnieiit  expressed  to  he  under  n  partiiuhir  power 
niid  idl  other  powers  ennoling  the  testator,  nmy  tako  elfei.t 
upon  sueh  interest  ns  the  testator  has,  if  tho  particular  power 
does  not  in  the  events  that  have  happened  heeome  exercisable. 
.S,„,/v.  Lnl!r,'i  H.  &  SI.  G8. 

It  is  ■.ell  settled  that  a  power  to  appoint  land,  whether  the 
power  extends  to  the  legal  or  only  to  the  eq\iitablo  estate,  is 
well  exercised  by  an  appointment  to  trustees  on  trust  for  sale  ; 
and  also  that  a  power  tcj  appoint  a  fund  is  well  exiicised  by  an 
appointment  of  the  t\uid  to  trustees  for  certain  persons, 
provided  in  each  case  the  [persons  beneficially  hiteresfed  under 
tho  appointment  mi'  objects  of  thu  power.  Linnj  v.  Lomj,  5 
Yes.  4  to ;  Keimoiihy  v.  Ii<iti\  8  Ves.  7U3  ;  Cnzkr  v.  Crazier, 
a  D.  &  War.  371 ;  Tlim-uloii  v.  UrujM,  2  M.  &  C'v.  230  ;  In  /■<• 
ItiihjKlc ;  M<ir>:h  v.  A'o/«/«/c,  (1903)  1  Ch.  3-56. 

In  the  case  of  an  appointment  of  land  to  trustees  on  trust 
f(a'  sale,  those  trustees  can  execute  the  trust  whether  they  take 
the  legal  estate  or  not.  In  re  Panit ;  ilfllor  v.  Millw;  (18i)8)  1 
(1i.  290;  III  rcAdaiii"'  Trmlees,  (1907)  1  Ch.  69.J. 

But  in  the  case  of  a  fund  vested  in  tnistees  and  ajipointed 
.iider  a  special  power  to  new  trustees  upon  trusts,  the  original 
trustees  are  the  persons  to  administer  the  trusts.  Jinx/;  v. 
Aliliiiii,  19  E(j.  10  ;  Vvii  llrockilorjr  v.  Mrilro/in,  30  Ch.  D.  172  ; 
see  limt„i'i/  v.  Limin;  29  Ch.  D.  53.J  ;  31  Ch.  D.  380  ;  Iii  f 
Col/oii  :  WimI  v.  Cultmi,  40  Ch.  D.  41 ;  In  re  Ti/sscii ;  Kuh.ihi- 
Itrme  v.  Hidlmioi-tli,  (1894)  1  Ch.  56. 
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A  pow,.r  to  appoint  „mon«„  ,hi|,|r,.„  ,|n..,  „„t  „„„„,,i,„   «..  xx» 

;;„;:":";' "•  "•  «"•■--" -■  a,„.  t,,,.,..,...  „„,.:^K.'r,r 

'".l.r  su,.h  a  power,  a  ,,.„„„.ix  „,r,,.t,.,l  to  appoint  ,|„.  i,,/""'- 

::::;''^;";;;; >"• ..!*». .,  ItL.,,., .,:, 

.t  «as  h..|,l  that  th..  appoi„,n„.nt  wan  ..rtV.tiv,.  o„lv  ,„  „iv. 

«  l.f.'  .nt..r..,t  to  the  ehil.l.     /,,„,,,,  v.  «„,/„„„,  o,,' ,;,     ,,-,s 

A  power  to  appoint  lan.l  in  f,v  tail  does  not  authorise  „n 

oMhe  power  ,.,  wholly  voi.l.      .SV„„,    v,    //„W„;,A'.   ]1    r.C.K. 

^l"l.i.en,  or  to  h,.,  hrother  or  .sister,  appointe.l  par,  „f  the  """•' 
property  to  two  of  Ui,  ehihiren,  an.,  the  resi.h.e  to  his  hro- 

""  '  "     '*    "T,  '"'■"'■'"'•    »•'-•''    P"liey    he     he,p,e„, to     a 

■"K-r  the   e,re„„,st„nees,   a   fr„„.l   „„   ,he  power,   an.l   that 

me'nt  tZ  "  H  t'T"  "  *"  '""  "'■^'•"""'  "'"  '"«'  •""  appoint- 
ment  to  the  children  wa.s  valid.    Hell  v.  /.,..  8  A  R   IS,".     And 

ren^  ma'd.""!''  'n"',"  "  '""''"■  "'  ^•'""''"'"■'■"*  "™™^-t  ..hild- «.,..„„. 
r™    nmde  a  w,ll  d.sposin^r  of  "the  .noneys  now  or  at  ,„v  """"'"■ 
.lyath  ,nve.ste.l   in  mortRasres  or  otherwise."     II,.M    a  suffl" 
-ont  reference  t,  the  suhject  of  the  power  to  shew  an  int-n- 

'roneltr'r'"  '''  "  •"'"'  ^"'■"■"  '""'  ""-  •™'"*^-  '^»''  "" 
Propert.^  of  „er  own  so  invested.     Drnir,  v.  ,l,:,l„„„.  16  Or. 

A  te.,tatri.x  having  no  property  of  her  own   reeited   that 

..■property  which  she  was  entitled  to  came  to  her  under  her 

..th  r.s  w,ll  hy  which  she  had  only  a  ,e-  .-ral  power  of  „p. 

"...tment^  and  she  directed  her  debts  to  he  p.id  and  th', 

.l.sposed  of  the  property  amongst  children.    Held,  an  ..xereis  ■ 

"t  the  power.    Ilutchiimm  v.  Bainl.  1  X.B.  K,,  (i-'4 

A  devise  to  a  widow  d„ra„te  vkhdtate,  with  powder  ,.  a,,.T...„, 
P"".  to  sons  of  the  testator,  upon  her  death  or  tnarria^e  "-'°^- 
ma.v  be  e.xerci.scd  at  any  tin.e  durin,.  the  l,fe  of  the  ,ionec"of 
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EXECt'TioN  or  sraciAi.  powerr. 

thf  powiT.  Ami  quarr,  whether,  on  n  «ccoiiil  murriHge  it 
must  nut  hi'  exiTiMsoil  aftiT  such  marriage.  Cowan  v.  Bit- 
tirir.  S  (t.R.  ti'-M. 

A  Brant  in  fee  tail  was  followed  by  a  proviso  giving  power 
t(i  the  (i(inie  in  tail  to  appoint  by  dnul  or  will  "which  or  in 
what  manner  her  said  heir»  Khali  have  the  lands."  Held, 
that  if  this  pciwiT  was  valid,  u  will  attempting  to  dispose  of 
the  land  to  the  donee's  eldest  son  with  instruetiona  to  dia- 
pose  of  it  amongst  the  husband  and  ehildren  of  the  donee 
in  proportions  mentioned  in  her  will,  was  not  an  exercise  of 
the  power.  Anhir  v.  I'niuliart,  2:1  O.R.  214.  tied  quare, 
whi'tlier  the  power  was  not  altogethpr  void. 

A  devise  to  trustees  upon  trust  for  A.  for  life,  and  to 
eoiivey  to  his  ehildren  at  his  death,  with  power  to  A.  to  ap- 
point to  his  brothers  and  sisters  or  their  children,  cannot  be 
e.\ereised  by  appointing  to  a  brother  and  covenanting  not  to 
revoke  the  will.  A  subsequcMit  appointment  by  will  to  anothiT 
object  would  be  a  good  appointment.  AV  Collanl  d'  Diid:- 
irurlli,  16  O.R.  7:15. 

But  where  there  was  a  devise  to  A.  for  life  with  general 
power  of  appointment  by  will,  and  no  devise  over,  it  was  held 
that  the  devisee  and  the  heirs  of  the  testator  could  make  a 
good  title  to  a  purchaser,  the  devisee  covenanting  not  to  exer- 
cise his  power  of  appointment.  Re  Drew  <t  McGowan,  1 
O.L.R.  575. 
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rllAI'TEli  XXVI. 

I'ONVKRSION. 
I.    Wllvr  Ami.IMs   ll)  A    lljHKI  IKIN    I"  CiNVIIII. 

Ik  there  i»  nn  i„,perativ,.  .linvti.,,,  to  .onvoit,  tl„.  ,T..,„Ttv  ,\  i 
"luitj  trr.ato,l  ns  ix.nverto,!  from  tlir  t,.»tutor'«  d^tl, 

A  .hrection  that  Inn.l  is  to  b,.  ,,„,si,I,.red  »,  nmnev  or  ,■;, 
'■'-"W.ll  ,,ot  work  „  ,.o„v.T»io„.  b,.t  „n  n.tu.l  ,.l,„„;;o  of  „„ 
l.>rm  of  proiiorly  into  another  mart  bo  intei„l,,l.     ./„/,«„„,  , 

An,oM.  1  Ves,  Sen.  171;  J,.a.  v.  .V„«,/,.,  .-,  M.  &  ^Y.   V>n , 

J:,/,ain/,  v.  T,,,/.;  •,':)  U.  -xti  ;  :|  I).  Jf.  .(t  a  4,, .    ^„  ,,,^  ,  ,^,,^^^     .'  -  -n.,- 1 1. 

ridiilirii'k  V.  Graiiiji;  (|0(»7)  L'  Ch.  -Jll.  ' 

A  trust  for  sule,  which  i,  voi,l  for  n.,„„t,.np,,,  ,1......  „ot  Mf.Tt  v  i  1  „    , , 

n  conversion.     (Inmlier  v.  EiIiiiiiihIh,  (IMiCi)  ;(  ci,,    ,.-,.-,.    /,,  ,     «:.l.'.     "    '" 
Apiilihii ;    Wa!kci- \.  Lmi;  {I'.W.U  IVh.  r,i:r,. 

Upon  the  eonstruetion  <,f  the  whole  will,  what   i»  in  f„r.n  ■■ 
only  a  power  to  co,nert  may  be  .hown  to  be   in   efleet  „,,  ''-'™3 

imperative  trust;  an.l  on  the  other  IhuuI,  what  is  in  l„n„  a  '""''' 

trust   for   sale   may  be    shown   to   be   a  discretionary   power 
only.    Ji,n;;;i  ..  l,,„kerMI.  1 1  U.  .V>.3  ;  /„  ,,,  mtM^ ,.  V,,,/, 

iaw.  R.  (;77.  '  -^^  '"• 

A  .lireetion  to  divide  does  not  imply  a  conversion      (■,„■„/,/.■  „■     ,     , 
V.  P,,u;:.,  7  Ha.  477  ;  L„c,,.  v.  Jlrn,„M/,,  '>H  ]i  o;;,  SS.'"'  "' 

But  a  direction  to  get  togeth.T  and  divide  an,.,ng  a  h.r-o 
number  of  legatees  property  ,.ona.ti„g  of  realty  and  personalty 
and  pre«ousIy  described  as  scattered  about  and  not  realised 
coupled  with  a  direction  to  invest  some  of  tlie  shares,  is  in  etfeot 
»  direction  to  convert.     Jlonrr  y.  o,r.  7  ]Ia.  47o  ;  see  O,,, „  v 


hav 


"■'■«■  (1807)  1  Ir.  .j8:J. 

Where  a  conversion 

discretion 


is  directed,  the  fac' 


hat  tlie  trustees  DLcretion  « 


to  time  will  not  alter  the  genera!  rule.  '° '''°'' 


2-.» 


(.iNvt:H»if>y, 


Ck>p  ZZTI 

Convcrwiim 


Powf  r  rr 
dlM'rt'tion  to 
convert. 


Difltrcti'jti 

trolled  by  tlie 
coutpxt. 


Ihnnjht;/  V.  //"//,  i  V.  W.  :)-,'ll;    //-   ,r    It-nr  ;    .Viiirii  V.  rtiiJHtk; 

•Jiicii.  1).  r.ii/. 

■\Vhi'ii  cniivcTfioii  i»  to  takn  I'liin'  iil«m  ri'iiiiont  llio  •iui'»li  m 
U,  ttliDtlicr  tlu'  ic)miT»inn  wiii  intcndcil  ti>lii>  iiiiulc  in  nil  cvi'iiU, 
unci  till'  ri'iiur^t  ii4  only  nii  ii'Milioiinl  tniV^funrl.  ■■r  wliolhor  no 
oiinv(T»ioii  win  inti'mlid  till  r<'iiu''>t. 

If  tin'  :'"iiM'i^i"n  i»  tn  lif  iijion  ri'i|iii'»t  nf  ('"itnin  i>prf"MH,  mi'l 
llif  i>rin"ity  ia  di^iKis'''!  "f,  nlii'llicf  iMnvi'ttiil  i>r  n'lt.  tliw  !■< 
ni)  oonviTKion  till  IIh'  n'qiiost.  ///  ir  7'»'/foc'«  .SilUniiriil,  (»  lln. 
6!Mi  ;  ]),(in^  V.  flm.ll,r,r,  (1  Situ.  "iH^  ;  wc  JA".  tliriiv  T. 
M.r.  duii-r,  (limO)  1  Ir.  '-'"II. 

On  the  other  hnii'l,  if  thorn  i-^  «  g.'n'Tnl  intontl'in  to  oonvii-t 
pviili'mcj  hy  thi'  furt  tlmt  tin'  liniitatinnn  nro  npi'licnhli'  only  tn 
the  proiioity  n»  .nnvi'tl.il,  nml  hy  tho  fnd  thiit  tln'  ("nvor.Mon  in 
to  he  lit  tho  reiiui'st  uf  wrlain  iwrsoni  or  tho  siirv  Ivor  or  tho 
cxi'i'utorK  or  mlministrntors  c£  the  Bur(  ivor,  tlii'  iiropcrty  will  hi< 
consiilToil  n«  cniivoitod.  T/imiilm,  v.  irnr/ri/.  In  Vi's.  I'.'ll ;  spo 
LnliiMir  T.  ICirl  of  (■■'iMr,  :)  1'.  AV.  --MI  ;  ll<,l/,^lr  v.  Mmia^rll. 
I.  It.  10  Kq.  :U  t. 

AATii-ro  trusti'na  linvc  a  jiowit  to  convert  or  an  ahaoluto  dis- 
cretion to  convert  or  not,  tho  prororty  remains  unconverted  till 
the  (lower  or  discretion  is  exeniscd.  flmiimiy  v.  (Inriiiriii/,  'i 
P.  V.  &  .1.  U'*  ;  J'""'!'  V.  S.'i/iiioiii;  -i  Y.  &  ('.  Ex.  708;  lff/(» 
V.  V'llr.  0  Jiir.  N.  S.  10'j:t ;  ]lmni  v.  /(/;/:/.  ~  Ves.  27!) ;  II'',V.  r 
V.  Mniiiiili;  1!)  Ves.  42t ;  Umiriir  v.  /.'(.'i/'iic,  '<!  lla.  'l"". 

Similarly,  where  tniLtees  have  an  ojition  to  convert  either  into 
realty  or  j'lisnnnlty,  the  rroperly  will  be  cunslJered  of  thai 
fpceies  into  wliirh  tho  frustcos  comerted  it.  Vmi  v.  Ilnnutt,  \'.> 
Ves.  lO-i  ;  Wiill.ri-  \.  Dnnir.  2  Ves.  Jun.  170  ;  Itlr/i  V.  Wliiljiil'l. 
I,.  R.  •-'  Kij.  "-S:|. 

AVliere  tlnro  is  a  fettlement  of  real  estate  with  the  iisuiil 
power  of  sale,  and  trii-'^t  fur  reinvestment  in  freeholds  or  leasi  - 
holds  with  power  of  interim  invcstmeut  in  personalty,  a  sale  nii'l 
investment  of  tho  proi  ecds  in  personally  will  not  elfect  a  imi- 
version.     /"  rr  llliil :  niimn  v.  rihimi,  1,18!)-')  I  Cli.  27!). 

The  option  of  the  trusters  may,  however,  ho  controUil 
liy  tho  general  intention  expressed  in  tho  will.  Thus,  if  pi  r- 
sonnltv  is  directed  to  he  laid  out  in  land  or  other  security,  mi  1 


I'lsflirifiiN  cllXTIIiil.l.Kl)  IIV  CONTKXT, 


2.'..? 


'••I'     1  ir.  Hi.,  mm,'   «,iy  „«  ,v»llv  ,|,.vU,„l   l,v  tl,..  will,  t'.e  Ck.p  xxtl 
g.'nr.ml  intoiili,,,,  il,„t  thn  p.^l  ,,,,.1  ,„.r,„„.,l  ,.,i„t..  nro  l„  g„         ^ 
t"(?..tli..r  may  ovm.!..  Hi..  n|,li..n,     /■:„■/„,„  v.  S„„„./,r,    \nil, 

■JH  :    r,„r/r,,  V,   /l.„:f..„,ir,   \    I ,  „v.  W]   ■    .V/,,,,,  ,.     ,',„/,, ' 

1  App.  ('.  4,;h. 

A1..I  nil  npli„n  t.,  l,.y  out  „  s,„„  i„  ,|„,  ,,„r,l,„„,  „f  |;„,  |,  „„„. 
um,mi,l  t„„p„,i,h„  ,lir,.,.(i„n.  il  tli.iv  i,  a  p,wi,i„„,  tl„,t  if 
til..  p„r..lm„.  i,  i,„t  „„„1„,  ,!,(,  „.,,,Hii,.,  „,^  ,„  ,„,  „,„,  ,,„„^^ 
t'l  siKli  purp..i.o*  n>  If  Inii.l  I,;,  1  1„,,„  ,.,„v|,:,.,,l.      ,/„/„„,  v 

Ariinlil,  1    \'|.,.  S..11.   jllfl, 

Hut  «l„.r,.  11,.-  will  ,li«p,„,,,  only  ..f  p.r-.,„mliv.  „n,l  il„.  in,.. 

Ur  n.,n.T„.m  .1,,...  „„t  ,i;,,,Iv  („  s,.,.„ri.i,.H  f,„.  „ y,  „,„i  ,|„,rn 

.»  111...,  „  tni.t  t.,  ii,v.M  11,0  p,,,.,.,.,l,  „r  or,„v,.r»i,„;  i„  ll,..  ,„„.. 
<l,ns..  „f  r,.„l  ,,«tnt..  ,.r  in  tli..  p„l,li„  f,„„i,,  t|„.  f„„t  ,|,„t  ,|„, 
l,m,ti,t,..,„  „r..  nppr..|.iii,(..  only  I.,  r.'aUy  will  uot  ,.,.„l,-„l  il,„ 
tniBl....^  .i;.(i,.n  son^  |„,,,nv..rt  l!i<.  p..r«nn„l(v  ^™,>  v  /;,// 
■mVf.  It.  N'l'i;   ir  I,.  '1'.  |i;.-,  ■        ■  ■        • 

Tho  fii.t  that  i.ors..nally  which  ti-usto..s  hnvo  nn  ..pti..,,  (,> 
convori  i«  given  to  n  p,.rson.  l,is  hoirs  <in.I  assigns,  is  „„(  „1„„„ 

-  .'^loioi,!  I,.  !;,„it  ti„.  „|,ti„„  „f  ,i„,  t,,„t„p,    r„„i;,„„  V  r„„/,„„ 

IVf'l.  A   V.    I'.'l;    AI,r,lls..V„:ll,   |:S   p;,,    ..:| 


n.    '\V,IKllll:i!  CilWI  |;,„,s   I,    llniHI  ,1 
I'l  l:i-.is|  s  iiF  ,1,1;  Wll  I  . 


I  Mill  M.I.  ,iii.: 


Itisa.piPstionol'  ,,.„stru.ti..„  i„  ,,-„.l,  .a.=.Mvl„H,c.r  (■..nvor- 
B,on  ,s  .lirectcl  for  nil  or  only  for  some  .,f  the  pnrpo.,.s  „f  tl,.. 
mil ;  wLi.ther,  for  iustanr,.,  p,,so„alty  to  ho  h,M  out  in  land 
goos  fo  (ho  rcsi.l,i:„y  (h.visoo,  or  h.u.I  .lin.,.!,,!  to  l,o  s„ia  g„e3 
to  tho  rosl.Iuary  lofratiM-  if  tho  i,nni,,liato  pnrpo.^o  for  whi.l, 
conversioi,  is  ili,octoil  fails. 

I.  If  poFfonalty  is  .lirccto.l  to  ho  hii.l  out  in  tho  pu,-,h„«o  „f  U,„  •  ,„i.,. 
Irad  to  bo  sul.j..ot  to  the  nscs  of  the  teslat..i-'s  r.^al  cst.ito,  a,„l  J"''',""' '" 
tlio,se  ,isos  f„il,  the  conversion  fails  als,.,  an.l  tl,..  pcis.„,„lty  .n.es    ''"  ' 
t"  the  rcshluaiy  l,.yater.     n,r,f,„.l^,  l(„m,h;il,  .j  B.  ol.  '  ° 

-'.  Whero  realty  is  directed  t..  ho  convi^rted  nn.l  lorn,  part  of  IV, ].„f 

thoprsonal  estate,  it  will  he  suLjcct  to  all  the  limitations  of  i"',- ,%,",""/ 
the  personal  estate,  an.l  will  pass  l.y  tho  residuary  heonest    ^"'vi..'"- 

"  *  Nun  ll  eitat  >, 
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ftiWKlISlUN. 

Kiftmt/ \.  f '»it.ssn/o/,-n;  1  Vo3.  Jim.  4-tO;  liobiiison  y.  Goi'et'mr-s 
of  Loiif/oii  llo-sjiifnl,  10  llii.  1!*,  27  ;  8eo  ]irifj/if  v.  Larcher^  3 
Do  G.  &.  J.  I  IS  ;  ri.hl  V.  Pirhtf,  2t»  li.  oOS  ;  qu(V)r,  whether 
Cafllua  V.  li'iih'uKtiif  2  Vos.  Jim.  (JH^J,  wouhl  ho  followed. 

But  uotwithstnjuling  a  diroction  tlint  moneys  to  arise  from  a 
sale  of  realty  sire  to  he  considered  as  part  of  the  porsoniil  estate, 
tht-y  will  not  ])nss  tinder  a  j:;ift  of  the  residuary  personalty  if 
the  residuary  pift  is  billowed  hy  a  jjift  of  tlie  moneys  arising  from 
llie  sah'.     Atnphhit  v.  Piuh;  4  Kuss.  7-j  ;  2  It.  Oc  M.  2-,>l. 

;{.  l'[ii)u  tlio  question  wliether  realty  directed  to  he  converted 
is  r-iii\T'rted  for  all  tho  purposes  of  the  will,  the  cas(>s  run  into 
fine,  th(»i'j;h,  perhaps,  not  irreeoncilahlc  dlstinttions. 

a.  When  conversion  is  directed  at  tlie  death  of  a  tenant  for 
life,  and  the  proceeds  are  to  he  dividi'd  anidiig  a  class  of  persons 
who  at  that  time  may  not  he  in  existence,  or  may  never  come 
into  existence — for  instance,  such  of  the  cliiMren  of  the  tenant 
for  life  as  attain  twenty-one — conversion  is  not  merely  for  the 
pnr[iose  nl'  division,  hut  for  all  the  purposes  of  tho  will,  and  the 
property  p!i>ses  to  tlie  ivsiduary  legatee  as  personalty.  )\'ttll  v, 
folshriKK  2  l>e  U.  ^t  J.  lis:j. 

//.  Wliero  there  is  an  ahsolute  direction  to  sell  realty  not 
limited  to  any  particular  purpose,  the  stn-plus  proceeds  will 
jKiss  to  the  residuary  legatee.  Siiif//rfon  v.  loiu/iiifo/i,  <'!  App.  C. 
404,  ariirming  A'.  C  nom.   U'tif-son  v.  Anindvll,  I.  K.  11  Eq.  it'-). 

c.  If  the  realty  is  to  he  sold  for  a  particular  i>urpose — for 
instance,  to  pay  legacies — the  surplus  proceeds  will  not  p,i>s 
under  u  gift  of  residuary  personalty  unless  the  gift  is  so 
expressed  as  to  show  that  the  proceeds  of  sale  of  land  arc 
intended  to  he  included.  Mrtllahar  v.  MaHah(n\  Ca.  t.  Talh. 
7S  ;  Mai«jham  v.  MmOi>,  1  V.  &  B.  110 ;  CoUk  v.  liohin.-^. 
1  DeU.  &S.  i:il, 

il.  Where  realty  and  personalty  are  once  for  all  hlended 
together  and  directed  to  be  converted,  interests  undisposed  nl 
will  pass  to  the  residuary  legatee.  Durour  v.  Moftciu;  1  \c?. 
Sen.  ;i20  ;  1  S.  &  St.  203,  n, ;  Bt/mi  v.  Min,fo,>,  1  R.  &  M. 
r>U;t;  Greeny.  Jovhon,  rj  IUsb.  So  ;  2  R.  I't  M.  238  ;  Salf  \. 
Cli(ittaii-ay,  ;J  B.  TjTO  ;  Sjmicci'  v.  Wilson,  V)  Eq.  501  ;  Courf 
v.  Ihtchhwd,  45  L.  J.  Ch.  214  ;  NorveijH  v.  Ft-anH,  I.  R.  9  Eq.  18. 


msam!m^^«m)[WW^^m;i^Jmm^^'WMP^ 
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"UCNWCU  liEAUV  AND  I'KIWOXAWV.  gO/ 

on  the  pH„cip,o  t^;  j    ^^  ::>;,|;-  j""^' '"'  "»"."<■'"  f-r  o-.-  xxv. 
,.^•7       1  "  resKiiio  t  icro  was  not  ,.r  .1  .,    i 

0  .  ct  alro„.I^  been  giv,.„  ,.,„„„,,  „,„  ^^ 

«..Wque„t  word,  only  i„di™to,l  what  .shares  i     ,; 

cUwns,otal<e,™aup„„,a,,.„ofo„ooaho:i 
of  the  residue  was  thereby  undisposed  of 

..ndisposod  of' in  the  ^^  'Xj:'  '  ^  "7;"™^"  -'-''"'■ 
■ilU,  Ji'itr/moHV.  Jfrf,iilmM/,!i}i    C   C    1'>S 

'o.^.^.  bnt  the  two  irrt^r  sti- e::,;tr'  iH''?'- 

will  not  pass  to  the  residuary  Watce  1   ■  "  "i 

Thus  though  realty  and  per^nalty  are  blended  toge,„ov  .„d 
.I.re  ted  to  bo  eonverted,  if  th,.  proceeds  of  the  sale  of  ,h  ol 
nre  treated  as  a  separate  fun.I  f,„.  ,.„.f  •  ' 

undisposed  of   wi/not^ptmr^frTrVr  " 
rorsonalty.     Di,o„  v.  Brnr.o,,  ■>  g,  &  st  y  V  "'^ 

So,  too,  if  there  is  a  gift  as  well  of  the  re'sidue  of  the  monovs 

!z:i:  ;;;t  :::ir  ^''^"^ "'''"'---' --'"^^ 

«1„      I     1    ,  '   ''^'""■■'  8'""™  out  of  (he  proeeeds  of 

le  wlnA    apse.     Gn,re.>or  v.  Il,„,„„,  Amb.  (M3     ^  « ^   - 
Jli'mxei/,  2  V.  &  B.  294 

ot  icalty  ,s  expressly  gnen,  will  not  prevent  sueh  nionev 
.■om  passing  imder  the  residuary  personal'-,  if  the  re  idne  o"^ 
money  is  only  mentioned  as  part  ot   the  ennnieraZ 

n..-C0XVEUSI0.V  IS  L.M.TE,,  TO  THK  PURPOSES  OP  TH,.:  A7„  , 

T.w.  *""'  '=  ""'  ™nied   lor  these  p,;;:^.'-^ 
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puriiosus  goes  to  tlio  iiei'siiiis  wlio  would  liavo  been  entitled 
iut  for  the  will.  Tlierefui-o  where  real  and  i>ersoniil  cst:ite  is 
dircoted  to  be  sold,  and  utter  iKi.yniout  of  dehts  and  lej;acies  the 
residue  is  given  to  persons,  some  of  whom  die  heforo  tlie  testator, 
the  lapsed  sliarcs  go  proportionately  to  tlio  heir-at-law  and  next 
of  kin.     Acl.n,;/i/ y.  Smitlmni,  1  B.  C.  C.  503. 

If  the  devise  <it  a  share  to  a  person  who  is  the  heir  is 
revoked,  wherchy  tlieic  is  a  lapse,  the  heir  nevertheless  takes  so 
much  as  is  derived  from  realty,  (junhm  \.  AH.iiiwii,  1  IJc 
G.  &  S.  4r.H. 

A  declaration,  that  the  pvoiceds  of  the  sale  of  realty  arc' 
to  bo  part  of  the  personal  estate  for  all  purposes,  will  not 
deprive  the  heir  of  such  proportiim  of  the  proceeds  of  realty 
ns  is  undisposed  of,  there  being  no  express  frift  to  tho  next  of 
kin.  S/ui/kro-ss  v.  JrJv^//(^  1-'  15.  ")0:i ;  T,P/hr  v.  Tiiff/or.  •■', 
D.  SI.  &  O.  lOll;  overruling  P///////-^  \.  iV»7/v-«,  1  M.  &  K. 
019. 

Nor  will  a  declaration,  that  tlio  i^roeecds  uf  the  sale  shall  net 
lapse  for  the  benefit  of  the  heir,  oxelndo  the  heir,  if  a  disposi- 
tion is  intended  to  le  made  of  tho  property.  J  IIhI  \.  Wiimn, 
IG  Sim.  V2i  \  l~d,h  v.  Wihn;  (i  Ila.  M-i. 

But  it  tlie  surplus  of  the  sale  of  real  estate  is  directed  to  he 
personal  estate,  and  given  to  tho  executors,  they  take!  in  tru-t 
for  the  next  of  kin.  Coiiiiti'sn  of  BiUtuI  \.  ITiiiiyvrfon/.  ','  Yerii. 
G4o ;  corrected  3  1'.  AV.  194  ;  1  Do  G.  &  S.  4.S2. 

Tho  converse  rule  applies  to  the  case  of  money  to  be  invested 
in  land,  which,  upon  failure  of  tho  particular  dispositions,  t 
any  of  them,  results  so  far  for  tho  next  of  kin.  Cmjuii  v. 
Sh'j}l,eii«,  5  L.  J.  Ch.  17;  IB.  482,  n. ;  ][cyefunl  v.  rmmilii/l, 
1  B.  481  ;  5  B.  51 ;  Ilcml  v.  GaM,,  Johns.  5-36;  Coiiiili^s  ,,/ 
Heciire  v.  Iluihjsuit,  10  II.  L.  C-J6. 


't 


IV. — IIow  TiiE  IIeiii  Axn  Next  of  Kin  take  Bbofektv 

DlUEOTKI)  TO  IIF,  CONVKRTEK, 

Wherotho  1.  When  tt  conversion  of  realty  is  directed  and  the  objccls 

?onve°rTio'n"'°  <>*  ^^°  con\ersion  wholly  fail,  the  heir  takes  the  property  us 

wholly  tails,     realty,  wliether  a  sale  has  taken  place  or  not.      IJarciijH.it  v. 

Colliimn,  Vi  Sim.  010.      In  Cliifli/  v.  rayhr,  2  Yes.  Jun.  271  i 


«B-  ■''V*, .  n ,  _?Tii'?t««r'  I  '■■  f  B*^  ■jjfSfo^t^:- 


.  liarti;(ll_v. 


wnmK  nuiPosi;  oi-  co.\vi:n.sio.\  fails. 

roI',mdn;f' '  !''"  rr''°"  "''''™'"  '"  ^''"'  '"^^•"  ^^•'"^"'»  tl'o  Oh.p.  XXTI 

re     „„d  personal  estate  wa.  applicable  ratoa%  to  pavmcnt  nf 

Jelts.     See,  as  to  that  ease,  4  I).  M.  &  G,  111  :  U  1;  g  Kx! 

2.  But  where  so.ue  purpose  of  the  will  eau  be  nuswereU  by  a  m,. 

ak_w,ore  for  insta,,,.,  there  is  a  tenant  for  life  or  one  o         " 

overa    e„auts,u  eonunoa  who  survives  the  tes.ator-the  he^ 

t  kes    ho    ra-operty  whether  eouverted  or  not  as  pers,.na^ 

;V.  V.  r,v,/.,  IG  Ves.  188  ;  ,,^„V,  ,  Cfe/<.„,  4  Mad.  S- 

Hamilton  v.  Fool,;  I.  ][    u  En    l-o .    t         t  t,        '    ' 

r  ma.n.lers  fa>l,  upon  the  death  of  tho  tenant  for  life  the  .nm 
c^.ar,od  belongs  to  the  devisee  of  ,^,,  land  as  personalty.  lZ 
Acid,ern,'s  Trii^t,  r,  Ch.  D.  M(i.  i-     -in  ,, 

It  is  laid  dowu  in  Jarman  (Oth  Ed.)  Vol  I  n    Vr  fl,  t  .  .i 
n>..Hou  whether  tho  will  eaLes  a  ci^titfo  ^       \  t  ""^"'" 
detornnneel  by  the  eircnmstances  as  they  e.xist  at  the  test  tor'    ''-  . 
death,  and  thereforo  where  it  is  uncertain  at  that  period  w  le  .e    ""^'  '■"  "• 

hou  will  take  the  property  as  personalty,  although  those  pur- 
PO..S  may  have  failed  before  a  sale  takes  plaee."  dtingO, 
e*«   -  Jur.    G..      Theproposition,„ayberight,bntno  sueh 
luM,on  arose  m  0,rr  v.  Colli,.,  where  the,,,  was  no  intestacy 

of'.';  dt  r"  ''™°  ^^.P"^^"'"'"^-  '"W  out  in  laud  in  pur.ua  ^  Monc,  .„  „„ 
ot  a  duection  m  the  will,  but  only  partially  disponed  of  ,v,-11        ''"'' "'"  "> 
;o  the  next  of  kiu  as  land.     Co,jL  v.  «„C^^f  ^  "  ^^  l^olSli" 
C.*,,   v     r«™„/,/,  10  Ch.  B.   1-,-.  oven-nling  i^;„e«,  V  ""°""""'- 
^«ft.,  Johns.  OOG,  r,82;  /„  ,,  ^,,,,,,,,  y,,„,^^,  ;.  ^-'^^^  ;• 

V.-CONVMSION  nv  KVKNTS  E.MTH.^XEOrs  TO  THE  WlL... 

il^'ll'  T'"f  '"  ""  "'^  "'  '■'"'^  belonging  to  the  C™t„afor 
[OS   tor    til  ugh   not    eomrI,.ted    at   his  death,   converts    the™"- 

■  ""■'  ""^  I"'^^*^-''»  "f  ^"1"  foil  "Xo  the  personal  residue. 
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CONVKKSION. 

Dinar  v.  Ear!  of  Wiiilnloii,  -J  .15.  1.  See,  too,  tlio  ( ■Iinrter  on 
Ailoiniiticm. 

If  tlio  heir  aJoi>ts  uiiJ  unviki  into  illut  a  parol  lOiitract 
(iitiveJ  into  by  tlio  testiitor,  ibo  biml  is  ennvi'itod,  iinil  tlie  luir 
is  not  entitled  to  tbo  iiuvcbase-moiiey,  I'mi/iir  v,  Tui/Zm;  12 
W.  H.  287;  ■■y-i  L.  J,  Ch.  L'-'8  ;  VI  .Jur.  N.  S.  U'-l;  //(  '• 
lliinixoii  I  Puni/  V,  S/Miim;  :!l  (.'b.  IJ.  -1  !• 

If  the  contimt  is  Liniling  on  tbe  ti'.^tiitor  a*  bis  dcatb,  bul 
tbo  piirebaser  loses  bis  riglit  to  Eiicifi.'  iicrformanco  by  laelies, 
tlio  land  is  converted  and  got;  io  tlie  next  of  kin.  Cuire  v. 
lloici/ei;  •)  li.  0,  n. 

If  tlio  testator's  title  turns  out  to  bo  bad  as  to  part  of  tlic 
property  sold,  and  tbo  emilruct  is  reseinded  on  tbis  groimd 
after  bis  death,  tbere  is  no  eonversion.  //(  re  Tlmiin"; 
T/mnax  v.  Ifoin//,  34  Cli.  1).  Kili;  sec  Crom'  v.  Meiifoii,  '-'> 
L.  U.  Ir.  019. 

If  tbo  beir  after  (lie  ti'stator's  deatb  procures  a  sale  by  tli" 
testator  to  be  sot  aside  on  tbo  terras  of  repaying  tbe  purebase. 
money,  tbo  boir  must  pay  tho  purcbase-mouey  bimselt,  and 
bas  no  equity  to  be  repaid  out  of  tbo  estate.  Jti/der  v.  Hi/i/u; 
I.  E.  8  Kq.  F'. 

Upon  tlie  (iuestion  wbelber  tbero  would  be  conversion 
■n-bcre  tbo  contract  could  be  enforced  against,  but  not  by, 
ibo  testator,  see  Lf/xai/lit  v.  E'limnh,  2  Cb.  D.  490,  SUV; 
Edicm-dx  V.  Wcxf,  7  C:b.  H.  8J8,  Sf.2 ;  Cmir  v.  Mailon,  2s 
L.  R.  Ir.  oil),  .V.'4. 

In  tbe  case  of  piu-cliases  o(  tbe  testator's  land  under  com- 
pulsory powers,  except  so  far  as  tlie  purcbase-mouey  may 
remain  subject  to  a  trust  for  reinvestment  iu  land,  a  notier  to 
treat  under  t'ne  I^ands  Clauses  Act,  followed  by  an  agreeini  iit 
as  to  tbe  price  to  be  paid,  converts  tbe  land,  tliougb  tbere  may 
be  no  sufficient  memorandum  in  writing  of  tbe  contr.ait  to 
satisfy  tbe  Statute  of  Frauds.  i>  parte  JIauhm,  V)  >^w. 
5C9  ;  lie  Muiichexter  and  Sonthjtort  Ruiliray,  1!)  B.  30i5  ;  /■'  iv 
ISa<joe«  Sdlhmeal,  31  L.  J.  Cb.  772;  Walh  v.  Wall".  K 
Eq.  217. 

A  mere  notice  to  treat  is  not  sufficient  to  eltect  a  conversion, 
nor  ia  a  notice  to  treat  followed  by  a  statemeut  on  tbe  part  oi 


'^WKmim^m^M^mm^iB^if!ss^''A 
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tl.o  v,.,„l,„-  of  fl,o  sum  lu.  Is  Willi,,,  to  („ko,  if  I,o  ,Iies  I„.f,„.o  ch.p  XXVI 
1m3  offer  l.ns  h:u  „c,.opto,l.  7/„,,;„.,  v.  Jf„,„»,  |  r„.  .^  s,„  "  -  - 
■l-'C;  /,',  JMf,r.,a  Vm-h-  A<h  :   K,  ,„irt,.  An.o/.l,  :;■;  K  .V,l  ' 

.1CI>  C'i/,lr  V.    ru;,i„:   r.   1!.    10  l-:,).    Iflfi, 

Ami  ,111  no-ivcment.  if  l„n,I  is  takon  „n,l.r  conii,ul^,.ry  ,,„»v.n 
to  rn.y  .0  muih  an  .n,,-,.  f,,,-  it,  ,vill  „„t  .a„.o  ,...„„ri,io„.  F,. 
lartr  M'lill.-rr,  1  \)v.  rm. 

The  doctrine  of  com-ersion  I,.v  „  oontm.t  fo,'  snl,.  has  1„..„  ,■.,„;,„„, 
.•xt.n.lo.1  to  cases  whom  there  i»  n„  optio,,  ol  ,,urol,nso  wl-ic-l,  :'"7"" 

Thus  where  I„„,l  i„„l,„l,„i  ;„  ^  g,„„,.^,,  j^,^.^^  .^  ^  ^  _ 

a  lease  wKli  a  ,,„wer  for  the  I,.s.,co  to  buy  (he  la,„l,  „n.l  tI,o 
"lotion  of  purchase  is  exerelsed  by  the  lessee  affr  the  testutor's 
fh.ith,  the  la,„l  is  couverte.1  as  from  the  ,h,te  when  the  option 
I.S  eNer,.,se,l   an,l    (he   pro,.,,.,!,  of  „,1„   f„ll  ;,„„  „„  ,^^^ 

r<.';^..0.      I..n.:.    V.    1!. „,    ]    ,•„,,    J,;;.     y;^,,,,,,,^  ^     ^,  ^^„,^,,^ 

M   \es.  ,)M  ;    Culliiiiiinmil  \.  ];„,r,  oi;  J^    j    ( ^|,    ,;(,,.    ^^^    ^_ 

The  case  is  (he  sam,.  whether  the  option  to  p,uvh„sc  is 
given  before  or  after  the  ilate  of  the  will,  f/',  „//«,,  v  I(-,„/„  , 
1  .!><  II.  4->J.  '",,,„,/, 

The  rule  appli,..,  (hough  the  ] i.uchase-money  is  p„^•,bl, 
to  the  testator,  his  heirs,  or  assigns,  n,,;,!. ,,  y  U,],,,-," 
It  Ves.  Oil]  ;    Wcliiiu  V.  M'mliu:!,  1  ,).  A  ]p.  49.J. 

It  is  immaterial  that  the  option  does  not  arise  until  after  tlio 
testator's  death.     /„  ir  I.aac. ;  /,„„,.,  y.  l!,yi„„ll,  ,„p,;,. 

Somewhat  diiterent  considerations  apply  (0  cases  of  specific 
gif(s.     See  the  Chapter  on  Ademption. 

The  doctrine  of  La,rn  v.  ISauutt  has  not  met  witi.  approval 
and  though  it  must  he  applied  in  similar  cases,  it  is  not  tc  'n 
extended.  See  Rhninh  v.  W,.t,  ~  Ch.  D.  S.5«,  803  :  /„  ,r 
Millie  nml  Kcimmjlnii  JW/v/,  27  Ch.  T).  yil-l, 

lo  the  o,.se  of  a  rc^t-chargo  redeemable  on  payment  of  a  n.,Ie™p«„„ 
imnp  sum,  ,t  was  held  upon  the  language  of  the  instrument  "S'L'" 
g.vmg(henght  to  redeem,  that  the  heir  of  the  last  owner  of  "''■ 

the  rent-charge  was  entitle,!  to  the  redemption  money.     /«  .  . 
r!:«va  JUhw,:,,  1.3  Jr.  Ch.  ■.]r,r  ;  see  /«  re  Crn//o„,  )  Ir.  K.,.  ;J04. 
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CONVEHSloS. 

Ill  f  aics  whore  conversion  takes  placo  the  devifco  is  entitled 
to  the  ri'iits  between  the  testator's  ileath,  ami  tlie  cnmi.letion 
of  the  imrelmse.      ir«^/.s  v.  jrn//«,  17  Eq. -M7. 

If  the  c.  .nversion  is  hrought  ahout  liy  the  exercise  of  an  ojition 
to  imi-chasc,  the  ilevi,:ro  takes  the  rents  and  proftts  until  the 
option  is  exereised.     Tuirii/c!/  v.  Unlm//,  It  Ves.  oill. 

Interest  iiayable  hy  the  rurchaser  on  his  rurehnsc-raonej- 
does  not  go  to  tlio  devisee,  but  forms  part  of  the  personal 
estate,  rwra/,-/  y.  llnlire/f,  U  Yes.  oOl  ;  r>i.ihl  v.  P".'/'V/,  1 
N.  r>,  oO!l. 

Since  the  Real  I'.state  Char-es  Act,  1877  it"  &  tl  Viet, 
e.  'M).  which  :ipi'li"S  to  testators  ilyiiif;  after  the  :!lst  Deromher, 
1S77,  if  a  te>tator  contracts  to  buy  realty  and  dies  hetoro  the 
purchase  ie  completed  and  the  vendor  has  a  lien  for  the 
purchase-money,  it  .■'eems  that  the  purchasc-inon<-y  as  between 
persons  entitled  <o  the  real  and  personal  estate  is  to  ho  borne  by 
the  realty  purchased.     In  rr  Cochvmfl ;  BroaMmf  v.  Grores,  -'1 

Ch.  I),  ill. 

In  cases  not  within  that  Act,  if  th.ere  is  a  contract  to  purchase 
realty,  which  is  binding  on  the  testator  at  his  death,  the  purchasc- 
monoy  is  converted  into  realty,  and  tlio  heir  or  devisee  is  enlith  d 
to  it,  though  the  vendor  may  retain  a  power  of  rescission  whidi 
is  actually  exercised  after  the  testator's  death.  WhitUihr  v. 
mHlaler,  4  B.  C.  C.  :'.0  ;  Gunirlt  v.  Arfnu,  -'8  B.  '-V-Vi ;  Ilm/M'i 
v.  Cool;,  13  Eq.  417. 

If  the  contract  goes  off  owing  to  n  detect  in  the  title,  there  is 
no  conversion,  and  a  devisee  has  no  right  to  waive  the  want  of 
title,  and  call  upon  the  executor  to  complete.    Jli-oome  v.  JIoik  I , 

10  Yes.  ."j!)7. 

If  the  testator  has  contracted  with  a  builder  for  the  building 
of  a  house  on  a  piece  of  land  devised  by  him,  the  devisee  is 
entitled  to  have  the  contract  performed  out  of  the  personal 
estate,  whether  the  Court  would  decree  specific  perforinaino 
of  the  contract  or  not ;  but  this  principle  docs  not  extci.4 
to  a  contract  to  build  on  land  not  belonging  to  the  testator. 
J[o/t  V  Halt,  ■>  Vern.  32-2 ;  Cooper  v.  Jnnnnii,  3  Eq.  9S  ;  /« 
re  Day;  Sj,r«!;e  v.  D„y,  (1898)  ■>  Gh.  510;  see  lie  T«»»,- 
Eq.  434. 
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Upon  (1,0  samo  rriuciiilos,  vh,m  certain  im^nU-  is  uftor  Chap,  xxvi, 
tlio   diit..   „f   tho  will    ,onvor(.;.I   into   personalty  l,y   Act    of  '  ■ 


uii'h  I'  r 
jry  p,, 


'y 


luTilvillhtiViJl- 


larlmmont,   tl,o    prop,.riy   pns.s   „s    poi-sonaltv,   tliou-l,    tho, 
conveyances  r,.quire.l  by  tho  Aet  may  not  have  been  e.vecute,! 
(■„'/„„,„  V.  C,„/m„„,  13  ]•>,.  470;    «o  lW,.r„  v.  /-,,„■,,.,  10  C'h. 
010. 

Wboro  realty  1ms  been  rightfully  conveitoil,  wli..tl,.,.  l,y  „  , 
trustee  ni  bankruptcy  or  under  an  order  of  tho  Court  if  pa'^es  " 
as  personalty,  and  in  the  latter  case  the  conversion  t '.kcs  place  ''' 
as  from  the  date  of  the  order  absolute,  but  not  from  the  dato  of  *•' 
an  order  ;,A/  though  afterwai'ds  ma.le  absolute.  Jl„i,h  v  Sr„!t 
■:,  Mad.  i'M  ;  St,r,t  V.  JW.n;  18  ]•:,.  V.>i  ;  Anio/./  v.  H;L„  V) 
i;,,.  1 1^1 ;  Ify/t  V.  M./.i„.  -S,  t  ■!,.  1).  r;;.-, ;  /„  ,.,,  /,•„„„/,//,  y,-,y„,,, 
2,  L.  li.  Ir.  3-'0 ;  In  re  Ilan-i/'s  lvl„l.;  ;|1  L.  K.  Jr.  ],-,s  ! 
Itiirtliii  y.  Pinildirin,  {V.m)  ■>  V]\.  VM.  '  ' 

"Where  more  than  was  neeessary  has  been  sold  under  a  decree, 
I  Instance,  for  payment  of  a  mortgage  d,.bt,  the  suqilus  pro- 
ceed.s  of  Ealc  retain  thoir  former  character.  Cn„/.y  y.  Jj,„/,,,,  -ji 
B.  lllll;  ./e/wy  v.  Pin/nii,  1;J  Sin,.  :;.>;;  Smf/  v.  S,;,i/,  ii  J,'  Ij' 
Ir.  .30"  ;  hut  see  ,S/m/ V.  i',r-w,  *"yi/r(. 

A  sale  by  order  of  the  Court  for  tho  conveni-nco  .,r  th..  parties  S:,i,.  ,,,•  ,„,,., 
.mdnot  for  the  purposes  of  tho  suit,  converts  tho  property  out  """""■ 
and  out.     Fmjiimii  v.  Jleii;/,,,!,  17  I,,  li.  Ir,  :.'|o. 

As  regards  a  sale  under  tho  Tarlition  Acts.  sect.  S  of  the  Act  s,,l..„„,l„ 
of  lS(iS  (:il  &  ,•52  Vict.  e.  10)  incorporated  sects.  2:l--.;.5  of  tho  u'ts'""" 
Settled  Estates  Act  (1!)  >^  oq  yiet.  e.  20),  providing  for  the  re- 
nivestment  of  the  purchase-money  in  laud  an<l  payment  to  any 
person  absolutely  entitle,!.  A  sale  under  the  Act  of  ls08  did 
not  convert  the  share  of  a  person  under  disability,  if  tho 
money  remained  in  Court,  but  if  it  was  pai.l  to  trustees  as 
persons  absolutely  entitled,  the  share  was  converted.  M,.-,/cr  v, 
/W,r,  1  Ch,  D,  .O.JS;  I„  ir  llnrhr,  17  Ch.  D.  211  ;  /„  ,■,'. 
Moi-giiii :  Smilli  v.  Miit,  (I'JOO)  1  Ch,  474. 

Sect,  (!  of  the  Ac*  of  l.S7(i  (.30  &  40  Viet,  e.  17)  authorises  a 
request  for  sale  to  be  made  in  the  case  of  a  married  woman, 
mfiint,^  person  of  unsoimd  mind,  or  person  under  any  other 
disability,  by  the  next  friend,  guardian,  oomniilteo  in  lunacy  (if 
50  authorised  by  order  in  lunacy),  or  other  person  authorised 
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to  ml  on  lii'linU  d  Iho  [WTSOii  umliT  siicli  disability.  It  has 
bci'ii  lii'W  that  a  request  maJo  bv  a  marricil  woman  iiiulpr  tlio 
section  cp  iverts  her  share  ('/).  but  it  soems  a  similar  request 
by  a  gumliaii  of  an  infaut  has  not  this  eltoct(4).  fl'iil/nrc 
V.  (Imnmml,  Ki  Cb.  D.  :i6-2  (") ;  llomml  v.  Ml,iml,\\.  N. 
IS!U,  ■-'10;  III  i-e  yoiton  :  Norloii  v.  Norluii,  (VMW]  I  Ch. 
101  (ft,. 

As  to  tlio  fffoet  of  taking  the  lands  of  a  lunatic  nmliT  tlio 
Lands  (Jlauses  Aet,  under  a  notiee  (o  the  lunatic  and  not  to 
the  committee,  see  i'c  imitf  Fhimnul;,  1  Sim,  X.  S.  2CU ; 
Jii  i-r  Tmiinll,  27  Ch,  1),  :tori, 

JioTiey  of  a  lunatic  laid  nut  under  an  order  in  lunacy  in  the 
purchase  of  bind,  with  n  declaration  that  the  laud  is  to  be 
considered  personal  estate,  remains  personal  estate  of  the 
lunatic  (/() ;  but  a  contract  by  a  lunatic  to  buy  land,  confirmed 
by  an  onlcr  in  lunacy,  converts  the  piu-ehnse-money  into 
huid(*l,  A.-(l.  V.  Miirqiiin  of  Ailnhiri/,  1>  App.  C,  (i?-,'  («) ; 
Ihililirijii  V.  HmiHi,  (I'JOU)  1  Ch.  TiKS  (h)  ;  see  also  In  re  (IihI, 
(IIIUI)  1  Ch,  :i!W. 

A?  to  the  effect  of  the  con^-crsion  of  renewable  leaseholds  for 
lives  and  years  hdd  in  i[ii<i4  tail  into  a  fee  under  statutory 
powers,  see  Mmrin  v,  Morrix,  I,  R.  0  C,  L,  73  ;  ///.  7,  p,  2!) J ; 
III  ir  Dniii'x  l-Uliite,  I,  1!,  10  Eq,  -.'117;  liiiKnIe  v,  Maiimill, 
I.  K,  10  Eq.  314. 
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CANADIAN    NOTES. 

A  direction  ,„  "pay  or  apply"  «hare,  i„  land  in  remainder  e».p.xzvi 
2  "■;  "-..  0.  a  ,i.e  tenan,,  doe,  not  .or.  a  conversion.  pI^^^T^' 

A  dir,.etion  ,o  .sell  and  divide  in.port,  a  conversion.    Coats- 
north  v.  Ciixon,  24  O.R.  18;). 

A  .levi.,e  upon  ,„.,,  ,„  ,„„,„,  „„^,  .  ,^.^.^^  ^,^_  ^^^^^^^^^  ^_^  ^  ^____^^^_____ 
«PPlv  the  ,„,,„„  and  ineo.ne  in  a  .peeiHed  manner  ia  in.pera-        """• 
-.-,  and  one  which  the  Court  will  enforce  though  there  i.,  a 
M.b.e„„ent  clause  in  the  will  giving  the  executors  "f„l,  dis- 
vrefonary  power  as  to  the  mode,  ti.ne,  conditions  of  sale 
•.mount  to  be  paid  down,  etc."    Z.«.«  v.  Moon,  D4  A.R.  393.' 
After  giving  pecuniary  legacies,   the   testator  proceeded: 
\M.en   ,ny  lands  are  sold  and  all  the  legacies   paid,   the 
™>ney  remaining  is  to  he  divided,  etc."     Held,  a  direction 
t"  e.xec„t„rs  to  convert.     Wood.ide  v.  Logan,  15  Gr.  145. 

K.~.s  under  an  obligation  to  convert  cannot  unduly  e™ 
I-rtpone  conversion,    Jcrvis  v.  Crawford,  21  Gr   1  Z^fo^ 

Hion  when 
\n,J  *!,«  .  imperative. 

And  they  cannot  postpone  payments  by  selling  land  upon 
credit.    Smith  v.  Seaton,  17  Qr.  397. 

Where  there  ia  a  direction  to  convert  for  payment  of  debt.s.  .>„„,.^, 
and  a  prov^ion  that  conversion  .hall  not  be  postponed  beyond  "       "' 
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a  certain  time,  the  proviHion  in  direotory  only,  and  the  execu- 
tors may  sell  after  the  <late  flxccl.    Sioll  V.  Scalt,  H  (Jr.  ;)(ili. 

Where  executors  have  a  discretion  to  sell,  the  property  i» 
not  converti'd  until  the  executors  exercise  their  discretion  liy 
n  sale.  And  the  Court  will  not  interfere  with  their  discretion, 
he  I'arkrr.  20  Or.  38!).  See  Rousill  v.  Winstanley,  7  Gr. 
141;  He  Ciirnj.  23  V,r.  277. 

A  declaration  that  it  shall  he  lawful  for  executors  to  sell, 
gives  a  discretion  not  only  as  to  the  time  of  sale,  but  also  as 
to  whether  there  shall  be  a  sale  at  all.  Rowsdl  v.  Winstanley, 
7  fir.  141. 

A  direction  that  lands  should  continue  unsold  in  care  of 
executors  until  they  should  see  fit  '  ■  sell  is  a  trust  for  sale. 
Patulo  V.  Boyington,  4  C.P.  125. 

The  fact  that  a  tenant  for  life  has  no  means  of  keeping  ,i 
hcuse  in  repair,  in  conse<iuence  of  which  it  is  becoming  di- 
lapidated, is  a  proper  matter  for  trustees  with  powers  "( 
sale  to  consider  in  determining  whether  they  will  sell  or  net. 
Uohifs  V,  Wolfe,  26  Or.  228. 

1      Where  the  "rents  and  interest"  of  the  testator's  estat.> 

L 

were  given  to  a  tenant  for  life,  and  there  was  a  direction  l.j 
divide  after  the  death  of  the  tenant  for  life,  it  was  held  that 
conversion  was  not  required  or  authorized  during  the  lil'* 
of  the  tenant  for  life,  who  was  evidently  intended  to  en.ioy 
the  land  in  specie.    Henry  v.  Simpson,  19  Gr.  522. 

Where  one-third  of  the  personalty  was  bequeathed  to  i  no 
legatee,  it  was  held  that  a  conversion  was  effected,  and  the 
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P-»n«l.y  ,hould  be  .old,  ..  it  „„  the  only  n,e,hod  „f  „■  Ch.p.«„" 

cert«„,i.,«  „,,.t  one-third  would  be.    Ferguson  v.  SUwari 

22  Or.  .164.  ' 

Where  the  interest  on  £1,000  „„t  of  „o„ey,  i„vo„ed  in 
.tooks  «■„»  „iven  ,„  „  ,e«a,ee,  „„.,  ,he  executor,  set  apart  a 
-tain  auantit,  of  the  stock  „.  an.ver  the  legacy,  it  was 
hold  that  no  conversion  was  effected,  stock  not  being  a  pro- 
per  investment.    Re  Logo,,,  .)  J[.I,.R.  41),  4  .M.L.R,  1)1. 

Where  conversion  is  directed  by  the  will  for  the  pnrpose 
«f  Pv,nK  .successive   interests,  ,l,o„,h    it   does   not   in    fact 
take  place,  it  will  as  between  life  tenant  and  ren.aindcr.nen 
be  considered  a,  having  taken  place  at  the  expiration  of  a 
year  from  the  death  of  the  testator.    IbUl. 

A  direction  to  tn^tees  to  sell  and  invest  effects  a  eonver- 
«.on,  and  the  interests  of  the  beneficiaries  in  the  fund  are  to 
be  ascertained  as  if  the  will  disposed  of  personalty.  Mc 
Garry  v.  Thompson,  28  Gr.  287. 

Portions  of  the  estate,  consisting  of  niortga^es  at  the  timeM»^».. 
of  the  testator's  death,  which  would  have  been  proper  in  -''•"'■'°" 
vestments  if  the  executors  had  so  invested,  are  to  be  con- 
-dered  as  converted  immediately  after  the  testator's  death. 
■S'mif/i  V.  Seaton,  17  Gr.  397. 

Though  there  is  a  trust  for  conversion,  the  parties  entitled 
.0  the  proceeds  of  the  conversion  may  elect  to  take  the  land 
">  specie.    Crauford  v.  Lundy,  23  Gr.  ?M. 


Though,  where  conversion  is  directed,  the  parties  may  elect 
t"  take  in  specie,  yet.  if  one  of  several  jointly   interested 


Parties  mar 

waive 

ouuvenion. 


2nd  coKnuioN. 

Cka».ZXTI.  don  not  concur,  the  trust  for  ule  conlinue*.    Rt  Dtnnu,  14 

OB.  267. 
BmraDriuian      Thi'  i>x|    ipriation  nf  IntuI  which  hiu  lici'n  apeciflcally  de- 

vidfd  worln  a  convomion  anil  the  compynsation  paid  doM  not 

paw  under  the  devise.    Yiiuikj  v.  Midlniid  H.\Y.  Co.,  16  O.R. 

738.    See  Trail  v.  Tlir  (Jiiini,  7  Ex.C.R.  98. 
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A  ii.ifr-Aix  ciniMrriit. 

I-  IJiii.  i„I'i:,i«,,\  ,   |i|.M.,NAi,,. 

^VhK„K„giff   i.  „„„1,.  to  „„   i„.lui,I„„M,v„,n,.r     1 

orJcriptio.,,,,  ios,.„„r,„„„  l„  ,,,  ,     ;    -■'-"'- .m,„,.  mp.«v,.. 

I^-ynon"  or  ,„  ■■  „,y  ,„.,,,„.,,,  ,„^,  'l^'^'     "   Man'  :■;;--: 

«'.  1'.  .-iso,  "     ' 


.  1!.  5 


lii'.  I). -.'ir. 

■'"   i"J"M,u,I,  tl,„  t,..t„lnr  Oif, , 

bnicfit  n  i„,,.„on  H-I,„m  ho  ""'""'"■1 
I.  tli'JUgli  siicli  ,1  person  ""  i'"liii.lu«l 

f)»cn.     in   such  a  "f  «iii. 
'.tiiig  tho  dcsorijilion 


Afjain,  when  tlien.  is  a  j>lf(   t 
'•■"■not   lie  8upi,„sp,l  to  ,•„,,.,„,   (, 
knows  to  bo  (l,.,i,l  nf  ,[,f. 
raiiy   aciuratulv  nnswn 
('051'  somo  other  porsi 
nm-take.     /Aww  v    ^V,,,    \'   ■    i--'    '■'"'»""'  <'™''"]'lion 

^"'"^^-^v^ v^,.or     iv  ^'^^•V• 

nut  rocognisf.,!,  '  '""  mn.ipl..  wns 

In  tho  Eftmo  way  a  testator  cnnnot  int,.-„l  <  i 

»  -eiety  which  ho  knows  has  cea   ,    to  e.   t  TI  '  ^''""  i;""  •■•-"" 
'-  -II.     In  such  a  ease,  .he,.f:^l^,  ^^""V        f  '=-°  " 

exaitlv  answers  *1,„    i       •  .■  '"""oH  'lio  defunct  .society 

V.  //"/»-,  I  8„,.  AG  '^1  "'"'^  °"'^'  ''^'-     ^°''''"'" 

The  principle  cannot  be  applied  where  tho  defunct  society 
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Cl.p.  XXVII.  is  accurately  described  and  there  is  nothing  to  thow  that  the 

testator  knew  that  it  had  ceased  to  exist.     JMfoim  V.  Ai;la;ili, 

I.  E.  ID  K'l.  44-J  ;  III  re  Orr;/ :  Broii'llieiil  v.  Itiii-rou;  2S)  Ch.  D. 

.•)Ut),  504. 

KnowWKc  ..f      111  otlier  cnsos  the  knowledge  of  the  testator  with  regard  to 

fucLniatcrial.  ^^^^  objects  of  his  bounty  may  lie  very  material  in  constnung 

the  will.     For  iiibtance,  where  there  is  a  gift  to  "  the  children 

of  my  nei.hew  the  late  James  Coghlan,"  and  the  testator  had 

a  deceased  nerhew  Jnmes  who  did  not  leave  children  and  a 

deceased  nephew  Henry  who  did,  whether  the  chihlren  of  Henry 

could  take  would  depend  on  the  testator's  knowledge  of  the 

facts.     IMiilniii/  V.  CiiijMiw,  Vi  Sim.  'lOT. 

1(  a  p€r..on  It  there  is  a  person  known  to  the  testator  who  answers  the 

"dcSi'^Lo  description,  that  person  alone  can  take,  though  there  may  be 

»l,>no  can         c-iivumstaiieos  which  make  it  improbable  that  that  person  was 

take. 

intended. 

Thus,  where  there  was  a  gift  to  the  childi-en  of  his  sisters 
Iteyne  ond  Estrella,  and  the  testator  had  three  sistera,  Eeyne, 
Estrella,  and  Rebecca,  but  lleyne  had  become  a  professed  nun 
and  changed  her  name,  it  was  held  that  the  children  of  llebecc.i 
eould  not  take.     Vrtmavc  v.  Eohcllo,  1  Ves.  Jun.  4  U' ;  0  B.  C.  C. 

440. 

And  under  a  gift  to  James,  son  of  Thomas  Andi-cws,  of  East- 
cheap,  printer,  where  there  was  no  Thomas,  but  there  was  a 
James  Andrews  of  Eastcheap,  who  had  two  sons,  Thomas  aiKl 
James,  it  was  held  that  the  son  Thomas  could  not  take.  Amhnp 
V.  Dnhmt,  1  Cox,  425. 

And  under  a  gift  to  the  children  of  Robert  Holmes,  late  ot 
Norwich,  but  now  of  London,  where  there  was  a  Robert  Holmes 
who  had  formerly  lived  in  Norwich,  but  had  gone  to  Londeii 
and  was  dead  at  the  date  of  the  will,  leaving  a  child,  it  was  lull 
that  the  (hildren  of  George  Holmes,  formerly  of  Norwich  and 
then  of  London,  couhl  not  take.     Ilolmci  v.  Cmtaiice,  12  Y.'S. 

279. 

And  when  the  testator  appointed  Francis  Courtcnay  Thorjie, 
of  Hampton,  gentleman,  one  of  his  executors,  and  he  was  a  hoy 
of  twelve,  it  was  held  that  his  father,  Francis  Corbert  Thorp, 
could  not  claim  to  be  executor.    In  bonis  Peel,  2  P.  &  D.  40. 


vi.iil  for" 
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If  there  is  no  one  aecuriitfly  imsworiiif!;  llio  ileseriiili.in  an.l  Chsp.xxvil. 
Boveral  jicrsons  f„  wl,om  it  niiplics  witli  more  or  loss  acniraoy,  Gift  ,nuy  1,0  ' 
011(1  tliorn  is  nodiinK  to  ciml.lo  tlio  Court  to  ifeido  hAwem  i'  '" 
them,  tho  gift  is  voi.l  for  uiiPcrtaiiily.     T/iouim  v.  T/miiBs,  (i  ' 
T.  It.  IJTr  ;    Aiiilirin  v.  Dobmii,  1  ( 'ox,  .i->\\  ■  Jlmh/n  v.  }l„.^h/ii, 
5  II.  L.  l.-,.5 ;  Ihdhc  V.  Dnih;  8  II.  Ij.  I70. 

But  tlio  Court  is  innvlllin;.  to  liol.l  n  gift  v„id  for  uncortaiuty,  I,„ianco,  „( 
anil  it  will  uso  evory  ondpavour  to  asi'ortain  who  is  moant  !!{",','.'"'""'"' 
anil  in  some  cases  it  has  gone  very  far  in  i(len(ifvin.>  a  i'"'"'-""'"-ly 
legatee.  '    °       <lc.,.,ii„j. 

Thus  Mrs.  Swapper  has  heen  iilentifiea  as  •'  Sirs.  Sawyer  "  («) ; 
(iertrudo  YariUey  as  '■  ( ■atlierinc  Karnloy  "  (/,) ;  James  Sweeti 
as  •'  John,  son  of  J,.hn  Sweet  "  (,) ;  Andrew  I'iteairiio  as  "  Wil- 
liam Titeairne,  eldest  son  of  Cliarles  I'itcairno  "  (d)  ;  J„lni,  tlio 
only  illegitimalo   ehild   of  Eli/alieth   Ahbolt,   as   "  JOlizaheth 
AhhoK,  a  natural  daughter  of  Klizaheth  Abhoft  "  iV)  ;  Mrs.  and 
Miss  M'aslibourno,  a  daughter  and  granddaughter  of  oi;c  liowden, 
as  '•  Jfrs.  and  Jfiss  Bowdeu  "  ;  IVaneis  Anno  Jameson  as  "  Miss 
S.irah  Jame.^on"  {,/  -;    a  hrolher-in-law,  Kdward  O'lO'llv,  as 
"  my  brother-in-law  lidnHnwl  O'Kelly  "  (y)  ;  the  two  daughters 
of  Mary  Anno  M'Kntyre,  who  was  married  to  Sergeant  Simons, 
as  ■•  tho  two  daughters  of  Sergoant-Major  Gibh,  late  of  the 
Second    Dragoon   Guards,   and   who   was  lately  stationed   at 
Xowbridge  barraeks,  and  who  is  married  to  my  cou^in,  Mary 
Anne  M'Entyre  "  (/,)  ;  the  daughters  of  Jo.^eph  John  Scoles, 
deeeased,  the  father  of  Ignatius  Seoles,  as  "  tho  daughters  of  ray 
lato  friend  Ignatius  Scoles,"  who  was  living  and  was  a  Jesuit 
priest  (/);  and  Uerbert  'William  Hooper  as  "I'erey  Hooper, 
son  of  Charles  Adams  Hooper"  (,/).      Mmlcn  v.  Marten,   1 
P.  W.  -m  („)  ■    Jlrmiiiwiif  V.  Fr//,  L'  r.  W.  141  (4)  ;  lM,rJt  v. 
Sm-I,  Amb.  IT-J  (e)  ;  Pilmiriie  v.  Itrmc,  Finch,  W\  (,/) ;  Mi/all 
v.  Ilamam,  10  B.  5:3(;  (,.)  ;  Lte  v.  I'm,,,  4  Ha.  ^'.-Jl,  2.j:J  ( /)  ; 
hi  horn.,  Twohill,  :i  L.  It.  Ir.  21  (g) ;  Jtaj-Ur  v.  Monjm,,  7  L.  11. 
Ir.  001  (/,) ;  Ite  Waller;    White  v.  Seuk»,  SO  L.  T.  701  (,}  ;  /„ 
'V  irmper;  Hooper  v.  Warner,  01   W.  If.  100  {,/);   see, 'too, 
IhHijIm  V.  Felloirx,  Kay,  1 14. 

Ilcatimmt  v.  Fill,  J  1\  W.  141,  has  been  said  to  he  overruled    """"x-ni  v. 
^e'  3Io.f!/n  v.  Mo.li/n,  5  H.  L.  lO-",,  168;   but  as  it  involved  m!:^.' 


11!^ 


[    I    V 


208 


Chap.  XX7II. 


Corporation 
and  nouifty 
incorrectly 
dewcrilied. 


nominin  toUit 
etrorem  dc- 

monntratioiiin. 


Nihil  faeit 
error  iioit)iuia 
cum  de  cor/'ore 
conttat. 


Conflict 
between  name 
and  descrip- 
tion. 


jtni 


i   \ 


riiFTS  TO  persons:  designat.k. 

no  pi-imiplo  nii'l  w.is  decideil  eiitiroly  on  its  peculiar  fiicts,  tlio 
most  that  can  \v  said  is  that  othor  judges  liavo  not  approved  of 
it.  Tlio  matter  is  of  little  eonsequcnce,  as  the  some  facts 
cannot  pnssilily  occur  ap;aiii. 

In  the  same  •nay  in  the  case  of  gifts  to  a  corporation  or 
institution,  the  mayor,  jurats  and  commonalty  of  Kyo  have 
taken  as  '•the  mayor,  jurats  and  town  council  nf  the  ancient 
town  of  l!yo"(«);  the  Charing  Cross  Hospital,  Agar  Street, 
Strand,  as  "the  Westminster  llcspltid,  Charing  ('ross"('i); 
the  Orphan  "Working  School,  in  the  City  lload,  as  "  tho  London 
Orphan  S.icii.fy  in  the  City  Itoad '' (c) ;  and  the  South 
American  Missionary  Society  as  "  tho  Patagonian  Chilian  and 
]>cru\  ian  Missionary  Society  "  (</).  A.-d.  v.  Iti/c  Corponilhn, 
7  Taunt.  746  («) ;  Biwhimt  v.  Tlmimii,  2  Y.  &  C.  C.  2!l-j  (li) ; 
lllhon  V.  Sqilliv,  2  Y.  &  C.  C.  6.J4  (c)  ;  Mnhvinl  V.  Anhijli, 
I,  B.  10  Eq.  445  (r/). 

Sometimes  a  coiTcct  name  is  given  coupled  with  an  erroneous 
description.  There  is  a  person  of  that  name  but  no  one  to  whom 
the  description  applies.  The  person  of  that  name  takes.  VerUm 
iir.iiilnis  tollit  m-onm  (/iiiioiistralioiiis.  Sldiideii  v.  Hlniiih'ii,  2  Yes. 
Jun.  589  ;  0  B.  V.  C.  19:)  ;  IJoe  d.  Claim  v.  Rome,  ')  C.  B.  422 ; 
!{,'  Blmhiiini,  16  B.  377 ;  Slriiigcr  v.  Ganlinei;  4  De  Gr.  &  J. 
4(i8 ;  Be  Iiic/lv's  Trimls,  11  Kq.  078 ;  Doo/ei/  v.  Mn/ioii,  I.  E.  11 
Eq.  299. 

On  tho  other  hand,  if  there  is  no  one  who  answers  to  tho 
name  hut  there  is  a  person  who  answers  to  the  description,  the 
latter  may  fake.  Kifiil  fiicil  error  iwuiiiii>:  rum  <le  rorjiorr 
roiixlat.  Garth  v.  Meijricl;,  1  B.  C.  C.  30  ;  Pamom  v.  Parmm, 
1  Yes.  .Tun.  2()6 ;  Doe  d.  Cool;  v.  Daiirer^,  7  East,  299  ;  StorMilr 
V.  BtiMiy,  19  Yes.  381  ;  Camoiix  v.  Bhiwlell,  1  H.  L.  778  ;  Ji, 
honis  Chappell,  (1894)  V.  98. 

There  is  more  difficulty  where  a  person  is  indicated  by  nairn' 
and  description  and  there  is  no  one  who  answers  both  name  and 
description,  but  there  is  some  ono  who  answers  the  name  ami 
some  one  who  answers  the  description. 

For  tho  purpose  of  ascertaining,  whethi:  there  is  a  descrip- 
tion, which  is  not  consistent  with  tho  name,  the  whole  will  must 
he  looked  at,  and  it  may  then  appear  that  tli.^  person  conteni- 


CONFLICT  IIEIWKKN  XA.MK  AXU  DESCKlrTIOX.  -.-(ill 

plated  by  the  testator  is  a  pcT^m  who  i.s  living,  in  lii,  house,  Ch.p.xxvii. 

which  the  person  namn.l  .lons  not.  .,r  (h„t  ho  «mt,.,„i,l.,(os  a ' 

person  likely  to  marry  his  dau^^ter,  whereas  tho  [.tsom  nanid 
18  n  married  mim  with  a  family.  Ch,ula'  v.  ('/„»•/,,•,  L,  II.  7 
II.  L.  3(Jl ;  In  re  Wohtrlun  Murl,jag,d  IMnle.,  7  fli.  'v!\'.l7.  ' 
In  these  eases  tlie  perr^oi,  intended  must  i.o  ascertained  ly  a 
consideration  of  all  the  ,ire«mstanee»  of  the  case.  It  has  been 
said  that  "  thoro  are  more  instances  in  w]ii,.h  the  demouslrafion 
prc^alIcd  than  in  which  the  name  i.r.-vailed."  J),;i/.r  v  l)r„/.; 
8  II.  L.  17-,',  170  ;  C7Mrf,r  v.  n,„r/r,;  L.  K,  7  H.  L.  ;.(';,_  ..,^1' 

If  the  name  applies  correctly  to  one  person  and  the  dcserip-'  L„,„.  ,„.,,£ 
tion  applies  in  a  popular  sense-as  for  instance  a  cousin's  witV  ""■'' 

maybe  called  a   cousin-that  person  may  take   a ainst   a  "'""""" 

person  who  is  a  true  cousin,  but  docs  not  bear  tlie  i,:,me!     /„  ,-, 
Tiii/Zar;   C7onk  v.  Iliiummil,  3i  C'li.  \).  2'j'). 

if  J' "'°  f  !7'7  ^"i'l^''^':  "  ™«ve  for  the  gift-for  instance.  n,sori,.,i™ 
f  the  gift  IS  to  '•mygoJehild"  W,or  "my  housekeeper"  or  '""'t'i'I"^ 

servant     (/,),  it  may  prc^  ail  over  the  name.      /,,  ,■.  Ji/,,,,„ ,,-,  "  '"''■■ 
rr„sf,  I.  E, :,  Eq.  41:i ;  /„  rcSMc-s  TnU,,  (11)04)  1  Ir  U8  i^)  ■ 
/«  rr  ^-„„„•«   rn,st,   19  Eq.  -.VM  ;    /„   ,,,  p,., :    3Lm„.  v' 
(^rce,u„„„,   22   W.   E.    079,   on    app.   sub  nom.   L,   ,c  Fr,  ■ 
Mallmcs  v.  Frmmiii,  22  W.  It.  8J:i  (/,). 

In  other  eases  the  nature  of  the  description  may  lead  to  the 
raferenee  tliat  the  error  is  more  likely  to  o, cir  in  the  desi.-in- 


■"««/,  0  Ves.  42  ;    A'hiui 


tion  than  the  name.     SmM  v.   ( 
Joim,d  I  la.  48.J. 

On  the  other  hand  the  intimacy  of  the  testator  with  a  par-  c..o,  l„ 
ticular  person,  or  the  fulness  with  which  the  name  is  '-i^■en  may  -'-  ■'"«".» 
show  that  the  name  ought  to  prevail.     a.m„r  v.  a,m,r,-  '■")  B 
111;    lSc,^,.co,,!  V.  AlLinm,,,  ID  Ha.  Ur,,   Ijool,,j  v.  J/„/,„„, 

10  Eq.  19;  In  re  Li/on's  Trmh,  48  L.  J.  Ch.  24,3. 

Sometimes   a  named   legatee  is   described  as  the  eldest  or  d, 
second  son  of  his  father  when  the  son  bearing  the  name  is  not  "'-''' 
"  ^'•''^™'l  ■="".  »"J  the  eldest  or  second  son  does  not  ^"m" 


has  pi'u' 


'.''Cfiption 


'Pond 


bear  tin 


Here  again  the  puzzle  mu5t  bo  solved  by 


a  cuiisiik'i'utioii  of 


li 
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Chap.  XXVII, 


Gift  to  A 
with  full 
deHcription 
and  subse- 
quent tfift  to 
A  without 
description. 

Gift  to  "  mv 
nephew  A ' 
followed  by 
gift  to  "  my 
nephew." 


J 


Two  persons 
of  Bame  namo 
followt'il  by 
reference  to 
"the  said" 
person. 


GIFTS  TO  PKUSON'-E  DKSlrJNAT.V,. 

tho  language  of  tlio  will  niiil  of  all  tlio  circumstances  of  the 
case.  1)M  d.  Li'  I'hruUrf  T.  llidlmil,,  s  Taunt,  :i(lC;  2  Moo. 
304 ;  :i  13.  &  Ala.  mi. 

If  there  is  nothing  at  all  to  assist  the  construction  the  name 
may  prevail.  Pnjrc  v.  NcicMI,  14  Sim.  .IK ;  darhiml  v. 
llererli;/, '.)  (Jh.  D.  213. 

Where  tho  devise  was  to  Itohcrt,  the  fourth  son,  and  Itohcrt 
was  tho  third  son,  and  tlicre  wii.i  good  reason  for  excluding  tbo 
first  and  second  sons  hut  none  tor  excluding  the  third,  the  name 
again  prevailed.     (lilMt  v.  (Imir,  10  Kij.  21). 

On  tho  other  hand,  if  there  is  u  gift  to  tho  chililrcn  of  a 
brother  "except  Thomas,  his  eldest  son,"  and  Thomas  is  tho 
youngest  son  hut  the  eldest  son  is  amply  pro\ided  for,  or  if  tho 
son  described  is  the  testator's  godson,  the  description  will  prevail. 
JloJijmi  V.  Clad;,  .  D.  F.  &  J.  :i!H ;  Hi  Gmjcri/'^  111/', 
34  B.  600. 

In  the  ease  of  successive  limitations  of  real  estate  to  second, 
third,  and  fourth  sons,  tho  character  of  the  limitations  nmy 
lead  to  tho  conclusion  that  the  description  ought  to  prevail. 
HmhIuuL-  v.  llimhlmu;  2  Y.  &  C.  Kx.  72;  Nnhl  v.  Ncrhl, 
W.  N.  1878,  219. 

It  has  been  said,  that,  where  there  has  been  a  gift  to  A  I! 
with  a  full  description,  and  there  is  a  subscrjuent  gift  to  A  I! 
without  any  descripdon,  the  same  person  must  be  intended. 
M'lUer  V.  Coihft,  10  Eq.  .'ilo  j  see  Ciiir/e.is  v.  ('«/•(/(  v«,  1  Her. 
384. 

When  a  gift  is  made  to  "my  nephew  A,"  and  there  is  then  a 
subseriuent  gift  to  "  my  nephew  "  simply,  the  conclusion  may 
be  that  the  nephew  A  is  meant.  But  there  may  not  be  thp 
same  reason  for  that  conclusion  where  there  is  first  a  gift  to 
"  my  nephew  "  and  then  a  gift  to  "  my  nephew  A."  Plirlaii  \. 
Shdteri/,  19  L.  E.  Ir.  177;  see  Doc  d.  Morgan  v.  Moiyiii, 
1  Cr.  &  M.  235. 

A\lien  two  different  persons  of  the  same  name  have  been 
referred  to  and  there  is  then  a  reference  to  "the  said"  person 
by  name  only,  sc  that  it  is  uncertain  which  is  meant,  probably 
as  a  general  rule  the  word  "  said  "  must  bo  taken  to  refer  to  tin' 
last  antecedent,  but  it  is  a  question  of  construction  on  the  whole 


%Sl  ■'TaMt-JV 


lll.AXKS  KOI!  PERSONS  K.VCLUDKD.  .,j.^ 

But  if  tlic  testator  gncs  on  to  clnfi„n  (I,      i       t 

wut,...„n.otA..i;:;:ilj-i;r::,:;:! 

uto  tho  class,  leaving  blanks  for  ctLer  name,  tho  Jh 
for  nnoortainty;  for  instance,  if  ,l,o  1^1      '„?         ,™"^ 
-.1  nie.s,  John  and  Nann,,"  folWe  '^i^i'^^^r; 

Tlio  fact  that  a  blank  is  left  for  (lie  PI,.-  f 

was^o  f    "V'-  ^"■'"•'  '  '"'•  *  ^-  •'*•-''  -'--  ""'  gift 

-  i  •  iJ.  OG;  see  llr  G,rffm,\  Trmh.  U  W  It  'rr, 
Although  a  blank  is  loft  for  the  name  of  a  l^.^atec  th,.  r.,„  f 


/«  (v  Il.irrimii:  Ti 


''■'«■/■  1-.  IhllnnI,  :jli  fii.  I). 


'iOn  : 


n.  G„-rs  TO  PosoNs  F,u.,xo  .  Ckkta.x  C„akact,.:„. 

UnJer  a  gift  to  Lord  S.  as  an  heirloom  tl,„ 
Lord  S  ot  tt,    J  i      ,  „  "«i"oom,  tlio  iiorson  who  was  Gift  to 

Wa  S.  at  the  -Jate  of  the  will  was  held  to  be  meant.    In  ,r  ^""^  ^■ 
"  '"'  '7  '•  '''"''  '■  ^^o'-''  ^^'"■>">r>,c,  U  Ch.  D.  4W 

c.kctual,  though  she  may  net  be  his  lawfal  wife,  or  thou4  't"!"''' 
>«M„a.:age_may  afterwards  be  declared  void  ,„   ■,<„      at  ''""'■ 

(or  Cv.,-,.„.,  2,  Ch.  D.  ,07;  25  Ch.b.  ,~'"'  "  '^^"""' 


^S.'Tiliriifllk 
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GIFTS  TO  PKESON.i:  UKSICiNAT.K. 


Gift  to 
wifu"  Biinii 


Gift  provided 
ulie  cuntiiiucii 
u  widow. 


cmp.ixv.i.  Even  if  tho  gift  is  to  "  my  wifo,"  without  tbo  addition  oi  licr 
nv  name,  tho  roismi  wIki  is  living  with  tin-  tostntor  iis  his  wife 
may  talio,  tlioiiyh  sho  is  not  liU  lawful  wife.  Tho  testator  cannot 
by  tho  deseriiition  "  my  wito  "  intend  a  future  lawful  wife,  as 
marriage  wouM  revoke  tho  will.  Pivll  v.  Mntlicii;  22  B.  -ViX  ; 
III  If  Vclh;  -il  U.  57U;  6".  C.  sub  nom.  //(  ,e  nit's  Will, 
a  Jur.  N.  8.  MVi ;  In  bonk  Hum;  .'W  W.  E.  -18. 

Where  it  ajipcared  in  tho  will  that  the  testator  was  about  to 
marry  a  lady,  and  in  case  of  his  death  gavo  a  legacy  to 
"my  wife,"  it  was  held  the  lady  was  entitled.  Sf/iluxs  v. 
SliiM,  G  Sim.  1. 

A  gift  of  income  to  a  person  described  as  the  testator's  wife, 
who  as  tho  testator  knows  is  not  his  lawful  wife  for  life,  provided 
she  continues  his  widow  and  mmiarried,  is  a  gift  to  her  so  hing 
as  she  does  not  marry  after  his  death.  Lipiif  w  Ban,  10  Kt|. 
IGO;  III  re  Waijttiiff;   U'm/sl,i/rv.  JiiIIiiikI,  (11I07)  '2  Ch.  35. 

On  tho  other  hand,  an  annuity  given  to  A  B  "  while  sho 
continues  my  widow  and  unmarried  "  cannot  bo  taken  by  A  B 
if  after  tho  date  of  tho  will  the  marriage  between  her  and  tho 
testator  is  declared  void  for  nulUty.  In  ir  Doililiiii/luu ; 
Bahliii'jlon  v.  Cliii-iut  (or  Cliimil),  22  Ch.  D.  597  ;  25  Ch.  D. 
C85,  where  ItMton  v.  Cobb,  5  SI.  &  Cr.  145,  is  considered. 

If  the  legatee  fraudulently  assumed  tho  character  of  wife  for 
tho  purpose  of  dccei\ing  the  testator,  and  procuring  a  legaiy, 
the  (piestion  of  fraud  must  be  raised  in  tlio  Court  of  Probate. 
A  Court  of  Construction  has  no  jurisdiction  to  go  into  the 
question  of  fraud  when  tho  will  has  once  been  proved. 
MrliiM  V.  Miltun,  3  Ch.  D.  27,  overruUng  Keniiell  v.  Aliii,ll, 
4  Ves.  802  ;  V'illansoii  v.  Joiir/Iiin,  L.  R.  2  Eq.  319  ;  see  riiilr. 
pp.  28,  82. 

A  gift  to  the  wife  of  A,  without  mentioning  a  name,  will 
not  go  to  a  person,  whom  the  testator  knew  to  be  living  with 
A  as  his  wife,  if  there  is  nothing  on  the  face  of  the  will  to  show 
that  an  existing  wife  is  referred  to.  lie  Diuviiport'i  Irn'i*. 
1  Sm.  &  G.  126. 

Where  the  testator  supposed  the  reputed  wife  of  A  to  be  his 
wife,  and  referred  to  "  A's  present  wife  "  in  the  will,  a  gift  to 


Gift  to  wife 
of  another. 


OB  't^j.^Ml^  ■:^*«".  cai  IK. 


8KKVANT.S  ANU  i;MI-[,oyi;s. 


h 


if  she  shall  liuoomo 


sunning  A.     /„ 
Anil  n  trust  for  . 


A's  willow  "  took  cm-It 
JMiii/,/  V.  1'/,,//,  (ii  ij  J 


■2::i 

iil'iii   liiT  Ch«p.  Mvii. 

Ui.  111. 


A  g.ft  to  A  B,  dccribod  as  the  wif    of   L   u   „     • 
goes  to  that  person,  though  ,h„  ,nav  n  t  1  '"','  '""' 

-if».  am.  though  the  to^ta^r  n,;  L       .        X?"  '  ''™';" 
bucause  h..  was   i„f„.„,w    i      /,  n'»'"  the  lo-aiy  niiwly 

without  haviranv  n!       7  •""   "'"'  ^^'"'  ""^  '^  -f« 

A  «ift  tot;™';;' iX;-rb''"i'''r  "''■"'"• 

™nte..t  of  thn  will  i„  SZl^T  '  "'""'  "■" -T""-^ 

^^stutor-s  o„,„o,..„t  a;';,:^^  f ,  'xr  i  r 

J-at'.W,   loth   at   tho   ,Iato  of  the   will     „,  ',  ': 

•>•"(«),   Juuny.  ILHln/->Ch   Ken    Ifl-)/.\,    ,  .„ 

A-|«.  V.  7te,,  (is„„)  /eh.  0,7  S:         *^  '  "'  '"  "'""■'"""'• 
The  word  "servants  "is  not  necessarily  eonfined  to  servants 
"■Sm  the  house.     It  has  been  held  to  include  a  fanni 

Such   persons   as  stewards  of  Court.,  a  coachman  provided 

I,  :::::'°7 '"'7~".-"i%"i.  -'o  not Lui 

Tl,        ■''*''■"'•   ■'/"■'VV  V.  Co/W/,  a«  li.  117 

lio  term  domestic  or  household  servants  excludes  out  dno.  n        • 
prvnnfo       n..i .   -_      If  .     _  •^■vcmuts  oui-iioor  DomOMfic 


servants. 


Oah'  V.   J/o,-j,„„,    1    u    j£    ^^    Q 


'i-3!» ;    rnmihlun 


servants. 


i'enf/mni,  07  L.  T. 


,  if * 

^■■Joof/,,  16  Jur.  808;   Hr  /),„  .  ,sv,,,7,  , 
I'J;  CoM,w«^v.  0^,,-%,  (1903)  1  Ir  o^.J 

w  "i£  t^'Cijtr"^" "'" ""'  '"^'"'^  '^™"^^  «-- 

IV    K   "V"^   '"""'>' *'><'^"-k  or  month.     Itootl,  y.  1),,,,,   J™"-'"  wage,. 
A  Huest  to  "  the  two  servants  who  shall  be  living  with  me 


-««-™s- 


U^liM,^: 
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Chap.  XZVII. 


"Linngwith 
me  at  mjr 
dMth." 


Gift  to  tho 

teHtutur'H 

wife. 


Gift  to  the 
wife  or 
huBbanil  of  a 
third  person. 


Reference  to 
oxiHtin^ 
hanband  or 
wife. 


lutontioa  to 
include  aoy 


at  my  clmtli,"  luis  ln'cn  ln-M  to  go  tu  all  living  witli  tho  tostator 
at  liis  ili'fttli,  tinMigli  tlii'iv  nmy  have  bi-ou  niily  two  at  tho  ilato 
of  tho  will.     Sfiivh  V.  Tlion'iiijtoii,  '-i  Yes.  Sen.  OOO. 

"Servants  living  witli  mo  at  ray  drath  "  means  pon-ants  then 
in  tho  testator's  servii-o.  Thoy  need  not  live  in  tho  same 
house  with  him.  Tutnin/u'tiit  v.  Win'/Zifint,  2  Vern.  •>4G  ; 
lilavkmlfy.  Pnnianf,  !»  Ha.  ')')\. 

Under  siioh  a  hrquest  Horvnnts  wrongfully  disihargod  boforc 
the  tentntor's  donth,  or  voluntarily  leaving  tho  sprvico,  or  dis- 
missed on  aieount  of  tho  testatorV  'uuai-y,  aro  not  entitled  to 
onythiiig.  Ihtrfoir  v.  Kiiintnh,  1  11.  &  C.  n47  ;  7i('  Srrrr.i* 
J-Jx/afr;  Vn,f.s  v.  M^uriaff,  10  W.  K.  Tol  ;  31  L.  J.  Cli.  -jI!)  ; 
Li  it  l[<tHlv!,\s  Trii'^fs,  "Jii  W.  11.  oDH;  47  L.  J.  Ch.  (iU);  soe 
In  ir  J{ii>/o>i;   Jtr„f/o„  v.  GnWr,  '}[  L.  T.  lUi;   '.i2  W.  li.  S7I. 

But  a  servant  who  at  tlie  testator's  death  has  temporarily 
loft  his  h'>use  and  is  to  return  to  service  is  entitled  to  tlu' 
legacy.     Jln-hn-t  v.  AV/V/,  10  Yes.  4S1. 

In  wills  umlor  tho  Wills  Act  a  gift  to  tho  testator's  wiiV 
must  mean  tho  person  calling  herself  liis  wife  at  tho  date  of  tli^ 
will,  us  a  second  marriago  operates  as  a  re\oeation  of  tho  will. 
and  therefore  a  deceased  wife's  sister  may  take  under  tho  descrip- 
tion of  tho  testator's  wife.  Pruft  v,  Mathnr,  2'2  B.  -Uti ;  I„  ,y 
Peth,  27  B.  ■>;(> ;  ■'>  Jur.  N.  S.  1  •,>;].). 

Printd /mil'  a  gift  to  the  wife  of  A,  who  has  a  wife  living  ;tt 
the  date  of  tho  will,  goes  to  that  wife  ami  no  other,  whether  th-' 
gift  is  in  possession  or  after  a  lifo  interest  to  tho  husband  or 
absolute  or  for  life  only.  Bonhain  v.  Jiiijiiall,  S  Ha.  l-U  ; 
Btu-row'n  TntHh,  10  L.  T.  184  ;  Fi,fh  v.  Fivhleu,  '2-Z  \V.  U.  fi-".': 
see  In  re  Iluncork ;  Malcolm  v.  Ihtrford-IIancovk^  (IS'JI))  2  Cli. 
17a  ;  III  n-  Liijfiin  i<f  Doinus,  (18!*7)  1  Ir.  4(i0. 

The  same  rule  applies  in  the  case  of  a  husband. 

If  there  is  anything  ou  tho  face  of  tho  will  to  show  that  im 
existing  pereon  is  referred  to  the  ease  is  clear ;  for  instaihv. 
a  reference  to  tho  "beloved"  wife  of  A,  or  a  referenei'  to 
daughters  as  the  wives  of  named  husbands.  Nihiock  v.  Onrnff. 
1  R.  &  M.  6U>9  ;  Bryan's  Trmf,  2  Sim.  N.  S.  103  ;  Fraid-^  v. 
Brooker,  21  B.  635. 

On  the  other  hand,  there  may  be  indications  of  intention  in 


'.fwm  rnie^r, mm. 


iJ'Ms  lu  iii'.sjundoi,  wikk, 

.^^'t  tisi,^::;  •;«:-■' A.  „«,^ 

;;•; /^' 'V.  ^«/.«w.j;  (,' ."^"^^.^'''t- ''' ^'- '^■ 

//"///„./,„„/ V     r„/,.,,     rlM„n     ,       ,      ,  '■    '^•'"i    f"    I-   Coir,,  ■ 

a- "":!::;t,t;:  :;,'^^"?  ;t^  "''''•"■■■- ...".a 

■••l'Pli«l  for  .1,,  I   ™,i     f       "■'■':'  "'  '"'■'''-'■''■.V  ''i-et..a  to  1.,. 

•■!  ^•os,  .',70.  '  "  ^''-  '  •  *'«  ^'VV>'-«  V.  ft,./.;,,,/, 

tbo  testator-.  ,Ia,l  ,1      'f .'';  '"  ""•'■  '"'-''"■""'  "■•"'  -hom 
-rdc.da.,ton,        t  :'    "f  '"*-'--,•.  where  th.  ,-ift  ,,  ,„ 

.He  eo.,troi,i„;;:,.r:f''^  r  ^;  "i;;'  j^  ^.^"'-  -^  ''--^-a 

ilie  cons  ruct  on  of  n  „;ff  t,      i     ,       .     '' ~-  ^".  J-".  I'll*. 
l"-n  ^,y  a  wii,   .:,    2    to"  "'"'  "■"  "•''"  "■"^  "  «'"-J 

I'v  tl,o  Act       /,M.     /L  T'  ^l'''r"^-'  I**'*^').  i«  not  affected 
"  If  an  estate  be  made  of  land  to  a  bJJband  and  ,vife,  and  to 
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ChAp.  ZXTII.  a  tliinl  ]x>rH'>ii,  in  tliU  ciis.>  t!ii>  liiiHlmiul  uml  wifi>  linvo  in  law  in 
thrir  ri;,'lit  l.iit  tli.'  mni.ty."  I.ittht.n,,  M'.-t.  -'!M.  Th'  wini" 
riilf  iiinilifs  Id  ptTx'iuilty,  uml  it  iiiakt's  im  ililTuronu»  wIirtluT 
tlic  iM'tjiU'^t  i.H  II  jiiiiit  ti'iuiiity  or  ii  tfimniy  in  eniiuiiDii, 

Thus  a  1 .  i[iiOKt  to  A  imkI  U  IiI^  wit'o  iiiid  ('  qa  ti'itimtn  in 
roiiimnn  g'*i's  in  nioiftirs  to  A  and  his  wifi'  ainl  to  C.  /*;  /v 
»7//'A'\  E'if'ifi;  2  I».  M.  &.  (i,  7',M;  In  n  J.'i.p  i  .h>m>  v. 
Hmhmn.'.W)  V.\\.  ]>.  lis. 

A  lipqu'nt  to  A  ami  11  Ilia  wift-  uuil  K)  ilurinf^  tlifli'  livt's  ami 
tho  lii'o  of  till'  HUivivnr  of  tlnin,  iiiid  uit'-i'  tli'*  diutli  of  tho 
pnrvivor  over,  would  bi*  I'lumgli  to  hliow  timt  the  wifo  was  to 
lalvt)  a  ticjiiiratc  intorrht.     Mnriliiinl  v.  Crniiij^  -U  IJ.  ;(!tS, 

If  the  iK'nm'st  is  to  A,  Ii  and  *'  and  tlio  wife  ul  0  niually, 
lliL'  second  *' and "  in  Ijokrd  njioii  as  a  "(ilinijiiil'i,  and  tlio 
jiroporty  goos  in  thirds.     linii.rw  H'/i'it/.;/,  1  VtTn. 'J^t't. 

So,  too,  if  tin-  gift  is  to  A,  his  wift-  .md  iliildren.  iho  hu>hand 
and  wife  take  ono  shan?.      (/"nf'-ii   v.    WhiiMon,    It    ]l.    170; 

But  very  flight  evidime  of  intt>ntlf>n  that  the.'  wife  is  to 
take  a  npimrato  j^haro  has  hcen  held  t-iillicinit  ti)  I'lcvent  tho 
rnlc ;  thns,  if  tho  words  ur<-  '"to  A,  I'l,  (\  and  his  wifo  as 
tt'uants  in  i-onimon,"  hushand  and  wifo  take  st-vcTnl  ffbares. 
V'd/riiiijfoH  V.  Wftrritiijfuu,  ",*  JIa.  -Vl  ;  In  ir  Dij-mi  ;  liijrinn  v, 
Ttill,  4-*  Ch.  D.  ;j()(i,  where  the  earlier  cases  arc  di.scusr-ed  ; 
see,  too,  Pninv  v.  M'li'jncr,  \'*  Sim,  IHd. 

And  nppnrently  if  the  words  are  "  to  my  son-in-law  Ii  and 
my  daughter  1',  his  wife,  their  executors,  administrator!*,  and 
nsyigns,"  Loth  take  equally — the  gift  not  being  to  liusbaud 
and  wife,  l)ut  to  t-on-in-law  and  dauglitor.  A.-O,  v.  Jtrur/uf", 
n  Pr.  ;iU;    II  Vr.  547. 

Poeeibly  the  rule  of  tlio  unity  of  husV  'd  and  wife  would  not 
bo  applied  to  a  husband  and  wife  livJLg  under  a  foreign  law, 
which  recognises  the  separate  existence  of  the  wife.  Duis  v. 
Dc  Livcra^  0  App.  C.  VIA. 

Where  a  husband  and  wife  are  members  of  a  class  to  whit  h 
property  is  given,  each  takes  n  share.  In  re  (Jiu- ;  .Smif/i  v. 
G'fr,  61  L.  J.  Ch.  510;  40  "W.  K.  55;J. 


KI.IlKH  AND  VOIJVOICH. 


m„or„,ii    or   not    .l,.oi.i„l  .1  '""I"  II    is    ,l,.„ii„ili„         ,.. 

»f"t    '"  II,..  ,o„   „,„1    „ ,,,..„|   ,,„      I  "   '"■ 

'l"»Kl.t..|»  m,M,urn..,l  „(  t|...  ,hi,.  of  .1  ,  *"    '  '"  "'" 

"hmving  ,!„>,  ,,„,,i,.„l„r  "'"'  ""■"'''  '"  '1'^  "«" 

to».;.o::,;;:i„''i.'!;;r""\"  '■'"-'  ""---«^"-.  ...o 

Tl."  primary  ,„„„„i„g  of  ■..„„„,„„;,.,,  ••  ;„  „    ,.  _   .      .,,  . 
I  nder  a  c  ft   („    \   Ti    ,-,■    1      1       .'-""■  J'- •'. .'. 

--•■-^ t^'.tr;::,:i',:7t'''''" 

■""■I.    «■,-    1,01,1    ,„„;„,.,,        /       .,,'"'   ''     "'"   """r- 

Ami  u„,!er  a  fjift  afto,.  tho  ,1,..,||,   of  ,1  .  1     ,       , 
»if«  so  \„ng  „,  ,!,„  „,„,.  '  "'   ""    ''""I'""'!  to  the 

.>..^-"nt:;;;;::\rti:t'7r--"^'^-"' 

ioJ^rrStr''-'^"'"^^'--'™'-'^  «■>'--„,, 
"t';l.f;S?:,::^^:t■'•''♦''^^"- •-"-•-« 

^.fte,.>var.l.    will    uj     s     '/  /."^    ■^'■"""'    *""    '"'™ 

^^;8T„u„t.  .,.s;.u '7  ~,/7'  i' ^f- *  «. 

Tho   6eoon,l  born  s,,i,   uili   tol.„ 
-  Vcrn.  6f)0.  ^/"tiuia  \,  Ai/i/un, 
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PKKHON8  riLUNO  A  CHAltACrKH. 


Ctop.  JXfll.  o  If  tWi'  U  a  firnt  Br>n  rit  tho  .Into  of  th«»  will  lio  wouM  toko 
as  jiifitiiitt  t/i-^i;/ii'iht.  Siiiin'/tiH  V.  Iiiihiiiil'«>ii,  is  Jiir.  711; 
Annjut  V.  ihiuni^,  (1!MU)  A.  C.  2tiH,  when-  AV  U'tnin,  * 
W.  U.  «H1»,  is  <li»p»wwHl. 

8f»,  tiH),  if  thtTo  were  a  flrst  iiimI  wocnnil  »>*\i  liviujf  nt  i\w 
ilrtto  of  the  will  tho  N(>cnii(l  pr>n  wnuM  tnko  under  IIh*  (li'Mrip- 
tion  Hcrond  «nn.  AVIiothcr  tht>  wcdiiJ  boh  iit  tlie  duttj  (if  tho 
will,  whoHi*  t>ld(>r  ItrntlitT  hud  dit-d,  would  luke  as  ncoond  hoii  Ih 
not  BO  ch'iir. 

;).  If  ft  firi*t  or  .-econil  i  is  dciid  nt  tho  diito  of  tlio  will  tlio 
term  will  nicau  llrBt  or  socoiid  son  ftt  tlio  tcntntor'H  di-ntli. 
Kimj  V.  JifHiiifft  4  M.  &.  W.  -Jti ;  Tlioufi"iini  V.  Thmt>p'">t)^  1  Coll. 
;{8X — wlioro  thn  |iro\i>ion«  of  tlio  will  wcrt'  oonfirmt'd  hy  a 
oodivit  aftiT  the*  dentil  of  tin-  lii>t  Imrn  son. 

4.  If  ft  firnt  or  second  8on  is  born  nftor  tlio  dato  of  the  will 
nnil  dies  in  the  tcstator'fs  lifitinio.  n  fir^t  or  second  surviving  son 
will  take.      Loiun.r  \.  Jfo/miftii,  1  Ves.  Sen.  2iH). 

IJut  this  is  not  tho  cnso  if  the  trntntor  (ontemitlfttos  tho 
possihility  of  lapso  and  [irovides  for  it :  for  iiiNtunco,  hy  a  gift 
to  tho  sovonth  or  youngest  <'hild  of  a  person  who  at  tlio  duto  of 
tho  will  had  six  cliildron.  Jfrsf  v.  Lon/  Vrini'ifv  „/  Inhiii'i,  2 
Cox,  2o8;  aU.  C.  C.  148. 

Tho  tonns  older  and  younjfor  in  wills  must  I'tiinn  f'uiv  ho 
considorod  as  used  in  thoir  striut  Pcnso  an  Jij)jili(iihli!  to  ago,  ami 
not  in  tho  figurative  sonso  of  antonor  and  postorior  in  order  of 
limitation  of  ostateB.  SmritffnH-  v.  Lon/  Skilmf'fx*l>ilf\  4 
Y.  tt  C.  Kx.  78;  2  II.  L.  107  ;  Lydihn  v.  Ellmii,  1!)  B.  "j(J5  ; 
Liirtci/  V.  Livoteif^  2  H.  L.  410  ;  Lmnjjiehf  v.  Jhiitn/,  15  L.  K. 
Ir.  101. 

In  the  case  of  limitations  of  real  estate  devi^od  for  life  with 
rrmaindors  in  tail,  the  natural  meaning  of  eldest  son  is  first 
born  son.     liafhin-xt  v.  Utri/igtoitf  2  App.  C  t)i)8,  709. 

Therefore,  under  a  devise  to  the  eldest  son  of  A.  for  life  with 
remainder  to  his  first  and  other  sons  sucoossivoly  in  tail,  witli 
remainder  to  the  second  and  other  sons  of  A  successively  in 
tail,  if  the  first  born  son  of  A  dies  in  tho  testator's  lifetime 
without  issue,  A's  second  son  takes  an  estate  tail.  Memfit/i  v. 
Trrfri/,  12  Ch.  D.  170. 


Monuiiifr  of 
(lie  torinii 
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younger. 
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II.  L.  


t.T>„   ..|,|,.,,  „,„   „,„„„.„„   n„ly  „,„,„,   v..M„j 
«'<y   m..„„   „„,,.   ..,,i,,,,       j.„,„   ^.    „,,„,„^,,,,      j     "^ 

.-:::»::::,,::::::;:■;-:;,:■•;-: 

Mtli   rnti    i,t  J  will,  rdit'^f 

V.  .S',W,v,  1  Ch    I)    ■>•,!■    V    /.       1  .  """!'-l>"'l"'r>l 

-'Ap,,..r.)!.s     •■•"''''•'''"'■'''''''""'-■ /--^^^^^^^^^ 

A    I'IniiB,.   ..hiftin;;   ctnt.s   in   i|„,  ,,   ,,     , 

J;::;:!^;*-,:i-'--'»-'t'--;: 
.;5:\;:r;:::;;;:;':-:;-:::-::;;~ 

VIVliio   ^..i.    "  *T  .  J      IM'M     Nlir- 

M  .  «  M  n,    ,!,„  „.,„  ,,mnpH.  .,„  ,„k,,  ,„„,„,  „„., 

J:il^t,i„„l  y,  /,,„./„.,„„/^  ;j  J,;       ^^,  "I  uun. 

Aii.l  n  gift  „v,.r  ill  ((.rtiiin  ^.^  ,.nts  of  li,i,l  ,i, , ;     i  . 

.1.     <  „  „„-  „r,Ior.     r,,/„  V.  /,„„„,,/,  ,  ,„„,,  ,  I,  ,,,, 
All    flili.st    N.ii    lin,,    1„,,.„    i,„.],,,i,,,i    ,,,,,,  ^    ,, 

I    (;"::"-;',r ' !■  ^- «•  '«^  •-' «. & k,  „m.  ,.„,„,  ,,;„.',;•  — . 

But   thi.  construction    will  not  1„.  „,1„,,„.,,  ,,,„.„  „,^^^ 

/W,,;.,  TO  Ch.  D.  3S7.  '  J'-J^-  Wl;    /.«*•  V. 

With  roffanl  to  tli,.   tini.   ,it   wliioh  tl„.   Hu,,,   „f    vouii^er  n- 
■liil'lrcn  IS  to  l,n  nscrrtuiii..,!—  .i"""f?ir  Thj-.ln™ 

If  thor,.  is  ,111  imiiiclinto  ^ift  to   voiiii-'.T  ,-liil,l™,   .i       i       l'>"''n>''^i'»'i'. 

..at  time  bcon-es   el„e.4  .ill  „„t  l„  ...lu,,e.l.      r,:     j   '^ '"'""^■ 
^'y««o'.  1  Vos.  Sen,  •.,»!»;   r,„/„.„  V.  ,/,,„;„,.,/.  .,  J,;,,   „,„         '■ 

Nniiii«rb.,if  ti„.  ,.if,  i,  ,„  ti...  ,.„„„„,.,■  ,.,.i,,,,„. ;,,;,  ;„ 

t«enty.one,  a  child  who  i,  a  younger  child  when  he  attain 
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PEBSONS  FILLING  A  CHARACTEH. 
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int«ntiuii. 


Cli«p.  XXYii.  twenty-ono  will  fake,  though  ho  may  afterwiinls  hoconie  cldfst. 
A(/rnm  V.  IMrrh,  2')  13.  C">S,  Thn  deoiaion  in  Maltliiin  v. 
Pniil,  ■'!  Sw.  ■'!■.'«,  limy  ho  suiiportod  on  thn  ground  tlmt  the  son 
oxchidod  was  the  eldest  at  the  time  of  vesting  as  well  as  at  the 
time  of  distribution.  See  Domvilr  v.  Il'iiiiiiiiijfoii,  ■2(i  Ch.  D. 
!i82. 

In  the  same  wiiy  an  ehlest  son  to  I)e  cxchidod  will  bo  ascer- 
tained lit  the  time  of  vesting  and  not  at  the  time  of  distribution. 
S<im/ciiimi  V.  MmlriKii;  1  J.  &  II.  013;  Ai/nim  v.  /(«»//,  H  8c'. 
40-5;  6BIng.  N.  C.  Kil;  r/»W\-  SM/mriit,  :!  K.  &  J.  liT.") ; 
Allium  V.  A<liiins,  \>r,  pi,  ci-)-  Ihu,,-;/,.  y.  Illiiiiiii'/hii,  26  Ch.  I). 
382. 

The  ti'stator  may,  however,  show  that  the  per.^oiis  filling  Iho 
eharaetcr  of  eldest  or  youngest  children  were  to  bo  ascertained 
at  tho  time  of  distribution  by  coiitemiilating,  for  instance,  the 
possibility  that  several  jHTsons  successively  might  become  ehlest 
sons  after  the  time  of  vesting.  Ihir/iH  v.  Hoir/ix,  10  Ves.  177; 
TJrr.vi/  V.  Limn/.  2  H.  L.  410;  .ViM'ii  v.  //./h,  2  Dr.  &  S. 
207. 

Where  the  gift  is  to  younger  children  upon  some  coutiiigencw 
the  cases  are  conflicting. 

If  there  are  no  children  surviving  when  the  contingency 
happens  tho  gift  goes  to  tho  representatives  of  those  who  di"d 
in  tlie  lifetime  of  an  elder  brother.  Lm!//  Limv/ii  v.  I'l/hiui, 
10  Ves.  100. 

If  there  are  children  living  when  the  contingency  happens, 
E//isoii  V.  Aini/,  1  Ves.  Sen.  Ill,  and  JIii//\.  Ilnirr,  Anib.  204, 
ore  direct  authorities  for  saying  that  the  eldest  child  is  to  1h^ 
then  ascertained,  and  not  before.  See,  too,  S/rmis  v.  n/r, 
30  B.  284. 

But  now  it  would  probably  be  held  that  the  class  ought  to 
be  ascertained  at  the  time  when  the  interests  becorao  trans- 
missible, and  it  was  so  decided  in  Jln/iiii  v.  Collim,  10  B.  14. 
See,  too,  SamliW  Trimt,  h.  R.  1  Eq.  07 -5. 

Testators  sometimes  make  gifts  to  a  class,  excluding  ii 
member  of  the  class  whom  they  consider  to  be  otherwise 
provided  for.  Such  chmsos  of  exclusion  must  receive  Ihcii' 
natural  construction. 


Gift  to  a  class 
of  younjfer 
childreu 
upon  a 
contingency. 


OiftstoBcIai 
cxfludiny  a 
niomljcr  of 
the  class. 


MEANING  OF  ELDKST  SOJf. 


makos  no  difforence  tl,„,  ho  ma     ,        '."  '"'""'""  °^  ''•     ^* 
A.  C.  20;i.  '"""  ^'"'"■'"'"-  Co.  V.  ;/,//,  ,u,„,^ 

Tl,o   wnr.1   "ontitled"   i„   s,,,.i,    „, , 

]«0.    r. .,.  ..r"""'""^ ''""'•     ''""■/'■//v. /,„,Mw  ;;.■!]! 


tty/'.,   r,„,/,,  (i  E„ 


'■■'    V.     ./„yy„„/_ 


W.,.„  tl,o  ferfaior  l,,,s  i,l„,.od  l,i,„,,,f  ,„    , 


'ho  rule  o.tabH.„ed  wirt 't':!'''  ^•""■'f^  ^'"'''-.  "^^^ 


'ho  rule  o.tabli.I,ed  wi,      ™  JT"""  ''"•  •^•»""""-  ^'l.iUron, 


„     *■'  '""      ""'"ns  a  sen  („ki„g  tl,„  ,,„,,-.  ,,    -■  '-■  M.n; 

.  -"""'ffor  son"  a  son  unnrovided  for         ,■  '  "'•■""•  ■■"">  •"'"*" 

-nt  shall  „„t  .akol;!!!      „';;'''»''™--»  ^^'™'  -'"o" 

'^.^'  ".0  oiiu. rnt  r:;::,: ";  'r;' '"- ^-'™™»" 

e«Iuded  tukin.  other  1,.,:^,  I'r  '^^    f  ""'  ''^'■^™  *"  ^o 

tile  V.  Jriiiiiimjto,,,  -Hi  Ch.  I),  .'js)  '      ■  •  *oo  i>ow- 

Tlie  time  for  nscertniniuR  who  fill.*  H,      i 
-"  i»  the  time  for  diMnhLZ']  '^T''""  "'  ^'•'-' 

""•n  be  entitled  to  the  ..tied    I      ;?  7'  '1  '"^  """  ""' 
•l'»  benefit  of  it      CoK  7  '""'  '"'b.'""f«ll}'  had 


"  Yoiinorcr 
son  *'  may 
nip:in  Koii  not 
tnl{iiitf  tho 
family  estate. 


In  what  caspa 
the  eldest  son 
in  to  be 
uncertain  cd 
at  the  time 
of  vesting. 


Under  what 
title  a  Bon 
munt  take  the 
family  eBtafoft 
in  order  to  be 
excluded  from 
a  portion. 


PERSONS  FILLINO  A  CIIARACTKH. 

3  Ch.  ;J04;  In  ye  Sin!fh\s  Esfafr,  27  L.  II.  Ir.  121 ;  liookc  v. 
Phnikt'tt,  (1902)  1  Ir.  '2f)!>. 

Ami  a  yniingcr  son  who  at  fliaf  timo  lias  bceomo  tho  eldest 
and  takes  tho  pstiito  will  lo  oxoludrd  from  a  portion,  though 
tlio  portion  may  have  already  vested  in  him.  Onnf  v.  JCiirl  of 
litmriih.  '2  Do  G.  it  S.  370  ;  liirhinh  v.  JiichnnU,  Ji)bna.  7-04  ; 
Ihn'ii'H  V.  lliujueuiii^  1  II.  &.  M,  7-10 ;  Siriufxinie  v.  Stcitifnirney 
17  W.  II.  47;  see  Dnkc  v.  Lenko,  10  Vcs.  47G. 

The  qucitiou  whether  more  than  one  son  can  bo  excluded 
from  portions  was  considered  in  lu  re  Fitzgerald' a  Sc/f/rd 
Es(aU.s ;  Smnidtn  v.  lioi/d,  (1891)  3  Ch.  394  ;  see,  too,  Morton' h 
Tnrsfs,  (1902)  1  Ir.  310,  n. 

If  the  eldest  son  is  excluded  not  as  eldest  S(tn,  but  by  name, 
tho  rule  does  not  apply.      IKood  v.  Wood,  4  Kq.  4S. 

And  if  the  testator  specifically  mentions  tiioso  whom  he 
includes  in  tho  class  of  younger  children,  tho  rule  doi  <  not 
apply.     In  re  Priffherch  ;  rrufherch  v.  WiIliom.-<,  42  Ch.  I).  090. 

There  may,  however,  be  ciri'umstances  showing  that  tho 
eldest  sou  is  to  be  ascertained  at  some  of  t  time  than  tho 
time  of  distribution  ;  for  instance,  at  the  ti..     jf  vesting. 

A  mere  gift  over  to  take  effect  on  a  younger  sou  becoming 
an  eldest  before  attaining  twenty-one  will  not  alter  the  rule. 
B(Ujh>j\  SeWement,  9  Eq.  401  ;  fi  Cli.  OOO. 

But  if  there  is  a  clear  intention  that  tho  portions  are  to  vest 
indefeasibly  before  the  time  of  distribution,  tho  eldest  son  is 
ascertained  at  the  time  of  vesting,  Whidhani  v.  Graham^  1 
Russ.  331  ;  see  E.r  parte  Smyth,  12  Ir.  Ch.  4H7  ;  Re  lUvers 
Settlement,  40  L.  J.  Ch.  87. 

The  further  question  arises,  in  what  manner  a  child  must 
be  entitled  to  the  estate  in  order  to  be  excluded  from  a  portion. 

The  fact  that  the  estate  has  been  sold  for  a  simi  not  sufficient 
to  satisfy  the  portions  does  not  entitle  the  eldest  sou  to  a 
jiortion,     lieid  v.  Ifonre^  26  Ch.  D.  303. 

A  second  son,  becoming  an  eldest  son,  but  prevented  from 
taking  the  estate  by  a  recovery  suffered  in  the  lifetime  of  lii> 
brother,  is  entitled  to  ;-liare  in  portions  provided  by  the  settle- 
ment for  younger  children.  Tenniaon  v.  Moore,  13  Ir.  Eq.  424  : 
Sjjennr  v.  Speite'-r,  S  Sim.  87  ;  Macoid>rei/  x.  Jonen,  2  K.  &  J. 
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WHEN  VOUNOER  CHn.DREK  .SCEKTAmED. 

684  ,■  Adams  v.  Beck  ''t  n  <■  i  li 

2  Kee.  689.  '       ''•  "'*'  "^''^""'"'^  ''™™rf^  v.  />,„,,,. 

«o,  too,  a  younsrer  son  siicceetlin  r  to  ,1, 
settled  estate.,,  no,  „„der  the  se«!  '"■'^^'■'''""  "^  ""= 

but  by  descent  or  bv  dev  f  "'  ""'l"""''""  ""^  "-••!"-. 
"Ot  lose  his  ri.ht  ,0  a  port  ,  7  "■'""'  "'^'  '■"'*^'  """  ''"- 
Adams  V.  B„,,  25  „"  ";;*'""■    ■'""'  ^-^  ^'■"-.  -2  U.  &  M.  «8; 

"-d:^.t;S:;xT^  ""t  "^ '-  --  ^-— 

;-  ^™  the  ,i„,e  ho'm.  „?.;:::",;  -^  «>^-  '■"''■^' 

C.V.VADUN   .VOTES. 


A  pift  to  the  chililren  of  A    1,„'  i  , 

:  :>">  "ac.  fo,.  d,.,..hten,  J!:  I  '^T  :^  ^:^":-  "!S^^K- 


A.,  who  had  fo„rI  11  ■  ,  '  *"  '"™"  '^^  ^-^-^ers  „f 
"•e  testato,  e.ti  s  ^  d  ::";.""'  ',"  ""••  '""-^"'^^^'^  «( 
-'.eio.atees.    ^««,..,  v.tZX:'-"^'^  '"  "'™'^^^ 

^-bye....e.denee."^:::-t:r^6^ 

•;aSr:rr^;^::trr';r"'^'-"- - 

'^^here  a  testator  had  been  married  <hr.    .• 
;'»"■  of  •"■»  will  had  no  children  ,?wLr,'"'  "■"'  "'  '""f-'^-br 

'-'  '"'>^-n  by  his  second  :::';;::^  wiv':,^::  ;;:tj":  '""■ 
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Wttl. 


aup.  nvn.  legacy  to  the  children  by  his  first  marriage  was  held  to  go  to 
the  children  by  the  second  marriage.    Ling  v.  Smith,  25  Gr. 

246. 

On  a  devise  to  trustees  to  pay  the  rente  and  profits  "to 
and  for  the  use  and  benefit  of  my  nephew  A.  and  his  wife, 
and  for  the  use  and  benefit  of  the  survivor  of  them  during 
their  natural  lives,  or  during  the  widowhood  of  the  wife  of 
A.  in  case  she  should  survive  her  husband,  and,  at  their  de- 
cease or  upon  the  second  marriage  of  his  said  widow  I  give 
to  such  of"  the  children,  etc.,  it  appeared  that  A.'s  wLe  died 
in  the  testator's  lifetime,  and  after  the  testator's  death  A. 
married  again  and  died  leaving  his  widow  and  children  by 
both  marriages,  and  it  was  '.leld  that  the  widow  took  under 
the  devise  to  the  wife  of  A.,  with  remrinder  to  chddien  of 
both  marriages.    WUmott  v.  De  Neill,  32  X.B.E.  8. 

And  on  a  devise  to  A.  for  life  and  after  his  death  to  his 
wife  A.  being  unmarried  at  the  date  of  the  will,  any  wife 
that  A.  might  have  will  take.  Re  Sharon  &  Stuart,  12 
O.L.R.  605. 

A  testator  domiciled  in  a  foreign  country  bequeathed  per- 
sonalty :.i  Ontario  to  an  unincorporated  Lodge  of  Oddfel- 
lows at  his  domicile.  Held,  a  bequest  to  the  members  of  the 
Lodge.    Graham  v.  Canandaigua  Lodge,  2i  O.K.  255. 

A  devise  on  tn^st  tj  convert  and  pay  the  proceeds  to  the 
"Sisters  of  Charity  of  Hamilton  to  be  their  property  abso- 
lutely "  in  the  absence  of  evidence  shewing  the  Sisters  to  be 
an  incorporated  body,  held  to  be  a  devise  to  the  individuals 
who  answered  that  description  at  the  time  of  the  testator's 
death.    Walker  v.  Murray,  5  O.R.  638. 

Under  a  bequest  to  "the  Protestant  Orphans'  Home  for 
hoys  in  Toronto,"  two  societies  of  the  kind,  known  ns  the 
Boys'  Home  and  the  Orphans'  Home,  were  held  entitled  to 
share  equally,  there  being  no  home  known  by  the  name  use.l 
in  the  will.    Williams  v.  Koij,  9  O.R.  564. 

A  bequf-;  to  the  "Wesleyan  Methodist  Superannuatcl 
Ministers'  Fund"  was  held  to  go  to  "the  Connexionnl  S„ 
ciety  of  the  Wesleyan  Methodist  Church"  as  the  one  most 
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CHAPTER  XXVIII. 


CONSTRUCTION   OF  OIFTS  TO  CHILDREN. 


I. — Ii.i.EoiTiM.vTE  Children. 


i     :i- 


Chap. 

xxvin. 


"Children" 
meana  legiti- 
mate obildien. 


Letritiniacr 
determined 
by  domicile. 


"The  description  'child,'  'son,'  'issue,'  every  word  of  that 
species,  must  be  taken  prima  facie  to  mean  legitimate  child, 
son,  or  issue":  per  Lord  Eldon,  Wilkinson  v.  Adam,  1  V.  & 
U.  422.  And  it  may  be  stated  as  a  general  rule,  that,  where 
there  is  a  bequest  to  children,  without  anything  on  the  face 
of  the  will  or  in  the  surrounding  circumstances  to  shew  that 
the  testator  meant  by  children  illegitimate  children,  and 
there  is  a  possibility  at  the  date  of  the  will  of  legitimate 
children  to  satisfy  the  terms  of  the  bequest,  evidence  dehors 
the  will  is  not  admitted  to  prove  that  the  testator  may  or  must 
have  meant  illegitimate  children.  HiU  v.  Crook,  L.  B.  6  H.  L. 
265;  Dorin  v.  Dorin,  L.  R.  7  II.  h.  568. 

The  rule  applies  though  the  person  whose  children  were  to 
be  benefitted  had,  at  the  date  of  the  will,  only  illegitimati^ 
children,  and  at  the  testator's  death  there  was  no  possibility 
of  any  others.  Godfrey  v.  Davis,  6  Ves.  43;  Kelly  v.  Ham- 
mond, 26  B.  36;  Dorin  v.  Dorin,  L.  R.  7  H.  L.  568.  Frasir 
v.  Pigott,  You.  354,  as  regards  the  children  of  William,  is 
contrary  to  the  general  current  of  authority. 

In  the  will  of  a  Jew  domiciled  in  England,  children  must 
mean  legitimate  children  according  to  English  and  not  ac- 
cording to  Jewish  law.    Levy  v.  SoUmon,  25  W.B.  842. 

In  the  case  of  a  Jew  domiciled  in  England  the  Court  dms 
not  recognize  a  marriage  valid  according  to  Jewish  custom  if 
it  is  not  valid  according  to  English  law.  In  re  De  Wiltm:: 
Ve  WUton  v.  Montcfiore,  (1900)  2  Ch.  481. 
.  The  term"  children  "in  a  gift  by  will  of  personalty  (a), or  l.ii)d 
devised  upon  trust  tor  sale(fi) ,  or  realty  (c),  to  the  children  nf  a 


n.Li;uilI.MATKCIIll.I)mi.v. 

r::i";:;;;:;;::7;ii;:;;::-; "-^-.h 

(muN    7/7/, /v  ■    /',.„„         c,,  »     *'  *  i'v  ;    /v/  /■(' 

•''"'"■»". -'M'l,.  ],,„„,     '  '"■■'n.h..,.,;M V. 

As  iT^nmls  s„^,j,,,,gj,,ij  ,^^    .  ,. 

tiu,.ui»l.ea:-        ^  '""'^'''■■"'  ^""   ™-^   ■""«'    !>«   Jis- 

A.  CliilJreu  born  at  the  date  of  the  will 

^i.  A  el,,l,l  ,., ,w».  .,„„,,,■.  at  the, late  of  tho  will 
1--  thilJrcn  born  after  the  data  „f  tl„      -ii 
•orfator's  death.  '    "'"  '""^  '"■f^'o  "'e 

!'•  Children  born  after  the  testator'.s  death. 


•Jsi 


Chiip 
XXTHI. 


A.  Children  Bor.v  at  the  IJ 


ATK   OE    THE    Wll.l,. 


It  is  well  settled  that  if  upon  a  true  eonstruoti, 
''."".^regard  to  the  admissible  eviden 


'*'.<"' "f"'»  will,  „,.„,,„„,^, 

air,fr,    li     •.!     ••  ' -JBo™.  illesiti  mate  children  "'''■■'"""  ""Jm 

-  "fcned  to,  .Ilegu,mate  ehili-en  living  at  the,dateof  thewm  '"•'"•""'"• 
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CONSI'KUenON  OK  Ull-TS  TO  ClIILUHEN. 


ei  r 


zxrfii      "'"^  '"'"'■     ^'  *''°  '''"  '* '"  ''' '  '^'"''l™''  "f  *  woman  tliero  is  no 

Jilliculty.     It  tlio  ffih  is  to  tlio  (^lilMri'ii  ot  a  man,  oliildrpn  who 

liave  at  tliu  diito  of  the  will  ncquiroil  tho  reputntinii  of  boing  his 
children  may  tuki'  though  the  dt'seription  rofcrs  to  the  fact  anil 
not  tho  more  Ti'pututifiii  of  imtcrnity.      If'i/ltmott  v.  A'/iuti,  1 
V.  &  Ij.  i'2->,  allirmcd  in  iJ.  1'.,  IJ  I'r.  470. 
Letritimato  It  was  at  ono  timo  suiiiiosid  that  lejfitiiniitu  ami  illogitimate 

and  illc^iti-        ,  .,  ,  .p  I  •!  1  1  1 

niati*  (jiiil.fren  chiliiron  Ci)uld  not  take  toj,'t'thoT  under  a  gitt  to  rhildron,  though 

may  taki-  by 


the  ttamo 
dewriptioD. 


there  might  bts  a  manifest  intention  to  include  illegitinutte 
children.  Hut  it  i«  now  well  settled  that  they  may  take 
together.  JIkiiii'//  t.  Tiii/irrl/,  :il  U.  -J:)-,' ;  Oimi  v.  Iln/iiii>,  2 
D.  M.  >H  (K  (lit?  ;  Jli/I  T.  Crooi;  L.  It.  G  H.  L.  '-'fi.),  ■.':!),  tiH:). 
not  following  Firixn-  v.  Pff/otf,  Yon.  ;t54  ;  Jliiif/tt/  v.  Mitlhtni,  1 
n.  &  M.  581 ;  Pmtl  v.  J/nW,«r,  -J'J  13.  3x'8,  ;l:!9. 

1.  Ekfebence  to  Existing  Ciiii.i>iien. 


Hoferenoo  to  The  will  may  refer  to  existing  children,  and  tho  only  existing 
children  may  bo  illegitimate  children,  or  it  may  l)e  necessary  to 
include  illegitimate  children  in  order  to  satisfy  tho  terms  ot  the 
bciiucst. 


exiHtiuff 
ctiildrcD. 


Children  of 
a  de<'eaacd 
pemon. 


(rt.)   Ctnlihrit  of  Drct'mcil  Permit . 

A  gift  to  the  children  ot  a  deceased  person  necessarily  refers 
to  persons  living  at  the  date  of  tho  will. 

Therefore,  if  a  gift  is  made  to  the  cliildren  of  a  deoeased 
person  who  had  only  illegitimate  children  and  they  were  known 
to  the  testator,  they  take.  Loril  M'ooi//ioiiw/ir  v.  I)ii/ii/iii/i.  ,  'J 
Jler.  419;  Ednmiuh  v.  /'Iwy,  'Ji»  B.  'i-ii. 

If  tho  deceased  person  is  not  shown  to  be  deceased  on  the 
face  of  the  will,  it  must  be  proved  that  tho  testator  w;i- 
aware  ot  his  death  and  that  ho  had  .'  jly  illegitimate  children. 
l{r  Naljirrs  Timis,  1  J.  &  II.  l-'I  ;  Jfi/iic  v.  U'uoi!.  I,' 
L.  J.  Ch.  540. 

In  such  a  case  it  is  immaterial  that  the  testator  believed  ilie 
children  to  be  legitimate.  But  it  probably  would  be  material 
if  he  did  not  know  of  their  existence.  Though  in  form  tho  gift 
is  to  a  class,  there  is  in  substance  dengnatio  pvrwiuiriiiii,  and  a 


KXISTINO  IU.W(,TI,tATi:  CllIM)li|.:.v, 


""M  ii"t  Ink.' I,.  ,1  .l,.sig„,,|,,,i 


I'crsm.  uiikni.vvii  tn  tli,.  (,.-t,it„i- 

V.  &B.    Kil);    /.;,/„,„„,/,    V     /;.  .„      ,  ^-    '""""■'''//.   I 

'"^^^"^^ V. /.„„„,,  („,,;;^^,  ;,;,-■'■""'" -:  '"'■'■ 

I jihii  \.  Jriiiin  7>  T    'r  u'l-      1  '         '  ^"  ■'"III": 

4«hiMn.„  C  t,  ;:^;::  :■  ;;:;;;-t  ~'» ^ 

oluUrcn.     7,'.  /;,,„,,  .   y,,,,"*'       "'  '°  ''    «<"l.',u„,.d  with  tl,o 

,,       ,         „  "I will,     liiiiiM^    V.    .Vlllliii,,,/    li-.i   J      -n    ,.,, 
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(''.)   /,V; /v«,y.  /«   ((7//  /„  Kr,\/;,i,,  C/M/riii. 


—•ted  i„  (1,0.) ,  cb;v.o  ■  vS"  ;""':•"' '  '''^-  ■■"• 

b''  ".atonal,  if  the  tosta.or  did  not  know,  w  ethoro^ot , 
'•"",'/,  ■  iiij.  1(11.  '• 
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If  Iho  (fitt  U  t.i  thf  chiMri'ii  in  ttin  liturol  of  ii  ilfiruw.l  iwftui, 
■  nii.l  tlnTO  i»(.ulyonu  1.  „'itiiii.iln  diiM  ai..l  "i'V.tuI  ilU'nitiimito 
ehilclrcn  known  t..  tlio  t,.,tator,  tho  latter  will  bo  iuclu.l.i.l 
to  .ati^fy  Ihr  l.inf,'viage  of  tli  Hui'st.  <;///  v.  S/„//«/,  a 
U.  &  M.  ^t-l";  /.";//<  V.  ""■"",  I  Sni.  &  ft. -isit -,  Klnnai'kv. 
F,mni,  2!l  li.  •-':):l;    /«  ''■  7/»"//'/"<7/»  ,•    N«i7/<  \-.   .\ii!Mj<;  -'I 

c'h.  i).  <i!n. 

In  such  ciisw  kMuwlclj,-  ..n  tl..'  piirt  "t  tlu.  tostator  of  tlio 
stiitc  of  tlio  f.Uhily  is  nwtfnal.  Il  li.>  il.ius  U(jt  know  tlio  »tuto 
nt  till,  fiimily  til.  Mini..  iirKiimoiils  <lo  not  A\<\\y.  .See  Ihil  v. 
I)iii;iii,l,:\  Ail-t.  (iSl,  i.xi.laii.t.l  ill  a. II  V.  .S/„ll,'/.'i  \l.  &  M. 
:i:lii,  :)lo. 

Tho  tostatoi-  may  ..liow  that  lii.  rci.Ta  t.i  oxistinK  iU.'^'itiinato 
cliilJri'ii  liy  a.l.liiiR  in  auotliiT  gift  to  cliiUreii.  iianioly  A.  It, 
(;,  uu.l  D,  some  ol  whom  Wfiv  iUi.gilimato  ;  or  l.y  rocilins  tliat 
ho  has  nino  .10!. Iron,  Ki^i»B  "'oir  iiainos,  which  in.lmlo.l  an 
illi^gitimato  ohil.l ;  or  liy  a  gift  to  tlio  tw.i  yonngo^t  .laufjhtois 
of  A  li,  a  spiilstiT.  .MrnflM  v.  Inrr,  'J  Y.  &  C.  C.  ■".-'■-) ;  0,n  „ 
V.  /^■//'(«^  ■-'  D.  M.  &  (J.  li'J7  ;  .Sicnjr  v.  ltiih,rhoii,  7  E.i  Kli ; 
SCO  Ihrlhti  V.  Tiihl«r,  lli  B.  oln. 

Tlioro  is  a  similar  iIlviihiiHii  /unuminiin,  whore  u  tostaL.r 
directs  the  intoi-ost  of  a  L'^acy  t.i  bo  jiai.!  to  a  woman,  with 
whom  ho  oohabitoil,  for  life  or  until  alio  niarrioJ,  tor  the 
Biipiiort  of  h'T  chiHron  N  an.l  K,  ami  on  lior  death  or  marriago 
for  the  use  of  her  children.     Li  ir  Coiiiwi;  -'  J.  &  L.  4-51). 

Again  it  may  appear  from  the  fact  tliat  the  testator  mad.' 
his  will  in  ooutemplation  of  an  early  death,  coupled  with  tlic 
natiiro  of  the  gift,  which  was  a  sum  for  nicmniing  for  each  ..t 
the  children  of  A,  that  living  illogitiniate  chil.lron  were  meant. 
In  IT  ILrnMlm-.  Grnmjr  v.  Hliird;/,  ;)1  Cll.  D.  oil,  a  case  iw 
doubt  rightly  decided,  but  very  near  the  lino,  like  Inker  v. 
Uordirn,  1  Ch.  D.  Ii-14.  See  Diin-nnl  v.  Frieml,  o  Do  G.  &  S. 
3i-),  a  case  on  the  other  side  ol  the  lino. 

The  fact  that  the  testator  divides  his  estate  into  sliar.-. 
correspondiiif,-  in  number  with  his  ehildron,  iiicliuling  th.-^.' 
who  are  ill.'.'itlmate,  is  not  alone  enough  to  show  that  illc;.'!- 
tiinate  nhildren  were  to  be  included.  Cm-lim'jht  v.  Vairiliij,  0 
Vea.  530  ;  In  ir  Wclh'  Estate,  6  Bq.  599. 


•Mtt.IJ  DKFI.VKIl. 


•,'8!) 


('■')   Orfiui/iuii  ,,)■  JWmiin  villi,,!  Vlilliln;,. 

tl.o  w  II,  by  wh„.h  th,.  testator  define,  tl.n  ex,,..,.!,,,,  ••  ,I,i,,,  ■•  .., 
m.lu,l,>,ff  „„  megitimate  ,.l,il,l,  tlmt  .MM  will  l,o  i„,.|,„l,.,l  („  ,. 
»iit.*'.ii..'nt  gift  to  ehildren. 

Fur  in.t.ince,  if  thero  i,  a  gift  to  the  el.il.hvn  „f  A    r.,ll„«v  I 
by  n,„n,.ly"  A   B.  C.  and  I;,  wluTe  A  is  ill..gitin.,u,. ;   ,„.  ,!,„ 

:t:'T'r'M, '"■'■""" '-'''-•.  k'~-^  "'-■..-,:. 

onoo  aoch.  Iron  nume,!  i.  ill,.gi,i„.„„,  „.„  ai..„.i,n„,„ 
'inl'l  «ill  t,.ko  uuJor  a  f^ift  to  .laMren.  M.n.l.lh  v  /;„,.  ■> 
^ .  A  (,'.  C.  rya  .  (M,.„  V.  Hnjmt,  ■,'  D.  M.  &  (i.  W. 


XZTIII. 


Ii't-riipofH. 

.Ii'flniiij 
rhiUr,.,!. 


('/.)    Illnjilhiiiilr  CI,, III  1,(11,, 1 ,1  Cliil.l. 

U,.o,.    the   qu,.,tio„  whetl,,.,-,  Where   „   ^-if,    i,   ^^i..    t„     . 
;Ie»enW  as  the  ehihl  of  ].,  un,l  A  is  „n  ille-Mtimatu  .h.M,   V  ^ 
.s  ...tended  to  be  ineluded  in  a  s„hs,.,,,u.nt  gift  to  the  children  "  " 
"f  J),  the  cases  a.e  co.iflh-ting.     Hmjli y  v.  .I/,,//,,,,/  1  J;  &  M 
.Nl;  J^.,  „    ,,.^  ,5e|,  J,.  „,.    i„  ,,.  „,.,„,„  :  •/,,:,; 

V.  Av.™, .,,  w.  u,  ,:.j^  „jj,i„3,^  ^„^,  ^^,  ^.,,  ^^^^.^^^     i,,.„,„,„,„„, 

V.    y..///-,   :iO    Ch.  D.    Il,<;     /.    ,,.   p,,,/,,,,     y,„,/,,,,.  ^.     ^ 

(1«|<U'  Ch.  -,'08;  /„  ,.  Sinillcr:    lliilfanl  . .  n„i,,,„   (Uwi)' 

la\our  of  inehision. 

I'robably   in   most  of    the   onses  thero   were    ■ireumsta,,,-,., 
nss.sl.ng  the  decision  in  one  .lirection  or  the  other,  as  in  /r.„y, 

^^:mi.  19  B.  4-.i ;  y;,.,,,,,  v.  a,,./,,,  7  ii„.  4.8 ;  /,.  /,.„,,„ . 

/,'(///f/M,  (1897)  2  Ch.  !.';W. 

The  mere  descrii.tion  of  an  illegitimate  child  as  the  te3tato,.'s 
nej.hew  has  been  held  insulBoient  to  include  bin.  in  a  subse- 
quent gift  to  children  of  his  sister.  There  the  word  defined 
by  the  testator  was  "  nephew  "  and  not  "  child."  /„  n  Hull  ■ 
Itriimton  T.    Wi-iijMmmi,  :!5  Ch.  D.  5.51.     See  /^.  Cuiiliirlir, 

T.W. 


lilM. 


•iW> 


COSKTRUCI'ION  <IV  OirM  TO  CIIII.DUKK. 


Cku. 

XZTill. 


Oil  Ibo  olIiiT  Imiul,  wlirrn  uii  illpKitimulo  wm  »»•  nfi'in  il  I" 
a»  "  niy  mn  Ooorgi',"  llio  <liililriii  of  (Icorgo  wcru  ImM  cntllNcl 
('  como  in  uiulor  a  ({ilt  to  griiinlrhilclRMi.  A''  Knl'llr ;  (J<^ll 
V.  KiilM;0-ih.T.  :J1. 

WhiTi'  a  ti'.ittttnr  has  limlo  giflM  tn  fo\oTa\  yn^m*  lU-siTiln-il 
US  inuninf  mill  iiie.i>,  nii'l  wmi"  nt  tli.'  wi-ciiUi'J  miiiiiiii  iir>' 
illrgitimnli',  iiiiil  llicu  givrs  Ills  lv^ilIllo  tci  liia  lelativcH  tlicrciii- 
befiiic  nanii'il,  tlu'  [iroiior  iiitcTciuo  iimy  In'  tluit  the  ill.-gitiniiito 
cmuiiis  wpiii  intfiiduJ  to  lio  imliulfd  ill  the  wonl  "  ivlativ.".." 
St,,!,'  Ilnym   v.  .Mirll,  (IHKl)  A.  C.  ilDl. 

Wlicrc  11  tc'stiitor  ilovi«cil  ival  e.-lato  to  nn  illi'gitiniud' 
dauglitrr,  wliom  lio  ili'striU'il  ns  lii»  clclcsl  daiiglilir,  and 
tlio  will  (diitiiincd  ii  gift  over  iindir  ccrtiiin  lin  imi'liiucM  of 
tho  slmrc,  wlietlicr  Iniid  or  iiionoy,  of  any  of  tlio  testator's 
childri'ii,  it  win  hold  tliat  the  gift  over  aiijilii'd  to  tin'  ri'nl 
ostato  di'vised  to  tlii^  illi'^iliiiiato  daiiglitor.  Kmilli  \.  J.,'m,ii. 
69  li.  T.  .'lOr  ;  SCO  Atlni  v.  Wrh.ln;  -J  fiilT.  177. 

If  tho  testator  exiiressly  iiiflujcs  an  ill.'gltliiiiito  iliild  iii  ii 
gift  to  children,  this /inwii/iH/i' shows  that  the  word  "ehildivn  " 
is  not  intended  to  iiieludo  that  child  wlu le  ho  is  not  exiiressly 
named.  .Miirililh  v.  J-'uri;  i  Y.  &  t '.  C.  'li'i ;  sec  /ii  rr  Sirllla- ; 
Brdtimlx.  Ilinjhis,  (\'.W-\;  1  Ch.  IHS. 


Inference 
from  factti 
tbat  illcffiti* 
mate  (iltild 
intfiidetl. 


(e.)   Sl,-m<i  PnhiMi;/;,. 

Suiipose  tho  gift  is  to  tho  rtiildren  c^f  A,  a  living  iicrson, 
and  that  there  is  nothing  on  the  face  of  the  will  to  show  that 
cxistiu};  or  illegitimate  children  are  intended,  is  the  Court  at 
lilierty  to  infer  from  tho  snrrounding  circumstances  that 
existing  illegitimate  children  are  intendecl  to  bo  inchule-h 
for  instance,  from  tho  fact  that  tho  testator  believed  A  to  ho 
married  and  was  ou  terms  of  familiarity  with  his  illegitimate 
children,  whom  he  bL-licod  to  bo  legitimati'?  In  ///  iv  llii 
Bochci;  Mam,//  v.  A//eii,  (1001)  ?  Ch.  4U,  it  was  held  that, 
under  such  circumstances,  there  was  so  strong  a  probability  of  it 
being  tho  intention  of  the  testatrix  to  use  in  her  will  the  words 
"  children  being  daughters  of  my  nephew  Kichard  "  as  including 
two  illegitimate  daughters  living  at  tho  date  of  the  will,  ihat  a 
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r.  f.  rr   , 
ill..(riri„ 


oontmryintoiili,,,,  TOuIil  M<,t  b.i«Ni,„,.,.,i     ti 

,"','" ■■ -■.-■li^ri.'r.izf;::,^::;'."*. 

Sr;t: •;■/;,"■;:,,'•;;'■""':"; *  - 

Illogiti„„,„  ..hildron  nmy  1.  oxprossly  r,.f„,,,.,I  ,. ,  ;,%!,,. 
ma  0  H,.l,lro„  l,vi„g  „t  the  d,.,„  of   th-  will  m„v  ,„Lo.     F... 

f     ).n.o„,|„.„    b^  Mrs.  Jl,.„o„«e  "(.,,■   or  to  .■.!„.     ,,iM  „„ 

natura  oluUr.„  of  a  nmn  will,  wl.on.  ,l,o  .os.atri.  wa, 
l.vmg  (0  ;  or  if  ,l,o  ,o,t,.or  .hows  „„„  ho  know,  ,ho  ^Z 
of  h,H  n,amago  to  bo  .loub.tul  a,.,l  the  children  ,r«  to  .„t  a^ 

a  daughter  \,y  he,-  pu,„tn,.  husband,  or  „,„-  other  ,,orson 
wl,o,.„,  the  testator  know  hi,  daughter  wa^  living  lith  a' 
marned  »a„  (./■).      MM.nn   v.  M.r  of  I,.  ro,..,,ln;l   V  W 

■;■-(")  ^Jiyt  V.  r,.a,c,.„.  31  b.  m  (,.) ;  1,,,,,,, ,,  jj,',,,,/^ 

V^^'w<  lOKq.  8;39(7). 

(I>.)  Jniplml  IMmw  lo  llhyitimaU,  CliiMreii. 
more  a  bachelor  makes  a  gift  to  "  my  children,"  followe.1  by  i„„u,j 
another  to '•,!,»  mother  of  „,y  children,"  illegitimate  children  ^/-->.. 
must  be  meant,     llmchn-oll  v.  nmrWnfl,  1  Mad.  430  'l%'tim«c,-. 

lu   like   manner  a   gift   by  an   illegitimate  testaior  to  his  v    ,  , 

nephews  and  nic-es  must  me.au  ebildren  of  h|=  natur..l  brulher.  ^^^ 
,.  ,,  'Ilcgitimate 


■>9,! 


Chap. 

zzvin. 


Ruin  in  Hill 

.:  Cnok. 


Knowledge 
ol  teststor 
material. 


COXSTltUCTION  OK  CIII-IS  TO  CIllLDKKN. 

aud  sbters,  and  tl.o  chiUreu  of  c>  naturol  sister  not  named  in 
tlio  NviU  cannot  bo  excluded  because  other  natural  brothers  and 
sistera  are  refemd  to  as  brothers  and  sisters.  I,i  re  Vonclh.; 
Fncboi-ii  V.  ^V»7V'''-.  (!""")  ~  *^''-  ■'^*'- 

Where  a  testator  refers  on  the  face  of  his  wiU  to  I'.is  wife, 
and  also  to  a  woman  described  as  now  living  with  him,  and 
speaks  of  the  children  he  may  have  by  that  woman,  illegiti- 
mate children  must  be  intended.  WiWiu.ou  v.  M<m,  1 
V.  &  B.  4a,  affd.  in  D.  T.,  1^  I'r.  470. 

If  a  child,  whom  the  testator  knows  to  be  illegitimate,  is 
excepted  from  a  gift  to  children,  that  shows  that  the  testator 
thought  th(^  word  '■  .•hildren  "  alone  would  include  illegitimate 
children.  /"  -'•  /.'«'■;  lh„uhi  v.  Vhtt,  CI  L.  J.  Ch.  41..; 
40  W.  11.  47."). 

A  gift  to  "A,  B,  U,  and  every  other  child  of  Martha  Davies," 
where  A,  B,  and  C  were  illegitimate  children,  has  been  held 
insufBcieut  to  show  that  the  words  "  other  child"  were  mteuded 
to  include  illegitimate  children.     Mortimn-  v.    IC'-s/,  .5  Kuss. 

«70.  ^     „       , 

The  terms  "husband  aud  wife,"  "father  and  mother,  and 
"  children  "  are  correlative  terms.  If  a  testator  knows  that  A 
is  not  legally  married  to  B,  and  speaks  of  A  as  the  wife  of  B, 
and  then  of  the  children  of  A,  he  must  be  taken  to  mtenil 
to  include  the  cliildi-eu  of  the  illegal  union.  IliU  v.  Cm,!;. 
L  11.  6  II.  L.  -205,  28-5 ;  /-(  re  Uormr;  EiKjMon  v.  Uorm,; 
:!7  Oh.  U.  O'J.j;  In  re  llm-rimn;  Ilmrimi  v.  Ilif/mi,  (1891) 
1  Ch.  361 ;  III  re  Wa/ker;  Walker  v.  Liif;/em,  (1«'J7)  '2  Cli. 
238;  /«  re  De  Wilton:  De  Wlllmi  y.  Mniitefwre,  (I'JOO)  2  Ch, 
481,'  488.  £/fc  T.  llomfoiifi,  10  Ch.  D.  236,  was  decided  before 
the  rule  was  developed. 

As  to  Hill  V.  Crook,  see  In  re  7)«  Boe/iel:  Maiixell  M.  Alh«, 
(1901)  2  Ch.  441,  446. 

This  principle  does  not  apply  if  it  does  not  appear  that  the 
testator  knew  that  A  and  B  were  not  lawfully  married.  In 
that  case  there  is  nothing  to  show  that  the  word  "wife"  and 
consequently  tho  word  "children"  arc  not  used  in  the  strict 
legal  sense.     T„  re  Ji/lr^'  Tr«^'',  1  Ch.  1'.  V^l,  a«  explained  in 


Chip. 
XXVIU. 


iLLKaniMATr  cniLn  i:x  VExtni:. 

/»  n-  jr„n,cn    r.„aMon  V.   ir„rn„:  .".T  TI,.   P.   fiO.i,  rOf!  ■    /•„ 
A'„r„;  /V,„«^  V.  JA»„„-„,,.  (;:)  I,.  T,  ,.-,, 

Th.  case  in  whi,.],  tho  ],rino,>l„  I,as  bo'c'„  oarriorl  f,„,l,ost  u-.s  ~ 

0  ,.„„  „.„h  ,vh„n,  .!„.  ..„,  m,,„,  „,;„„„  ^^^„    „  ,,^^ 
^>.fe,  n,„I  g„v,.  prorortv  to  I.or  .o,,:,ra(o  „..  «,■„,  „",„,,j 
.rnn  a,„„,,„ti„„.     o'^.,„,/,/,-„  V.  7/,.//™,  „.(),;)  1  I,  4Sr 

to.s /.,./.„,,./„«.,.  /„„.,./„,„/ V.  z,„.,.w/,  (i.n,!)  1  fh.  ,,,:r 

A  -ift  b^-  tho  will  ,,f  „  badiolor  or  n  <,.i„.tpr  tn  I  •       'i 
-'.iM-  n>u.  ,,.„„  i„.,i,„„,.  ebiMr::"^    u    i^Jr-i^^... 
..mto  clnl,lrc„  could  take  und.r  the  ,vill,  as  it  ,n,«M  lo  rov.?i;;  1  ""  ^■""'^™ 

l-'-ouh/,  (1!MI.-,)  1'.  |:jr.  '        '        ""  "'"''  "' 

It  bus  b«.„  said  tbat  this  a,.g,„„o„.  only  a,,,,li,.s  wl,,..,  „.„ 

estaf.,..k„o,vs  that  the  wo„,a„  ,vi,h  who„  ho  is  living  is  ^ 
L  s  wji.,  and  no  whor..  ho  ha,  n,a,.riod  a  won.an  witbontl-rt 

n,„Wodgo  whether  her  fl™t  husband  is  living  or  dead.     /„  , 
Bollun;  limcii  v.  Bolloii,  U  CI..  D.  54?,  o.Vi 


2f):) 


,,,      ^  '"-"I  tue  will  ,s  valid,     f/wrfc,,  v.  6VW««,  1  Mcr   '"''»"'"' »«1- 

ill ;  Eraii^  v.  J/mw,.,  8  Pr.  22. 

If  the  gift  is  to  the  children' of  a  ,vo„,an,  and  u,,on  the  .on- 
uofon  of  the  will  the  word  "ehildren"  includes  illeghL. 

will  take.     Crook  v.  //>V/,  3  Ch.  D  773 

bj  "<■>     there  is  a  reference  to  tho  fact  of  natemity    which 
...vahda tes  the  gift,  and  a  child  «,  ..„..  at  the  date  o Hhli  J 

It  has  sometimes  been  said  that  a  child  «,  ,■„-/,,,  may  have 

-me  by  reputation  or  may  be  reputed  to  bo  the  child  of  a 

■"'".r^-.,  ,f  .'^:  ^™"""''  2  J.  *  Lat.  456,  460;  P,.,,,  v. 
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CONSTKUtilON  01'  GIFIS  TO  CHILDREN. 


Chap.  But  it  BeomB  clear    that  an  iUegltimfttc  cliild  cnnnot  be 

"^" --  reimteil  to  bo  tl.o  'biUl  of  n  man  boforo  it.-  birth.     Sco  Ovrh-dm 

V.  Fi,lhilo,r,  9  Ch.  147,  158;  In  ,r  Bolton;  Ilmm  v.  Hollo,,, 

iU  Ch.  U.  -VIS,  -'I'J;   f"  '■<■  *''""'■'■  tiohi„io,i  V.  »(("-,  (18U4) 

■,'  Ch.  .'.73. 


Illcfritiniate 
child  bora 
aftrr  dftto  o( 
will  nmy  take. 


('.    CUILUREX  BuitX  AHKK  THE  UaTK  (It   THE  W.l.l.  .4.M)  BEfOHE 
THK  TksTATOB's  DeATH. 

There  is  no  objection  in  law  to  a  gift  to  illcgitimato  children 
boi-u  after  the  date  of  tlio  ^vill  and  before  the  testator's  death. 
■  But  they  iuu?t  be  bo  described  us  to  bj  cniiiiblo  of  being  :isccr- 
tained.  0,rMm,  v.  Viilhih,;;  »  Cli.  1 17,  overruling  Mtihmll, 
V.  Pop;  27  B.  71 ;  Uo,(,„lh  v.  .¥///»,  2  K.i.  381) ;  7/.V/  v.  SM,r,i, 
7  E(i.  171 ;  see  //(  -c  »"  ISo'M:  -V''»"'/'  v.  Mir,,,  (I'.IOl)  2  Ch. 
411,44.<. 

If  the  gift  is  to  tlie  future  illegitimate  children  of  a  woman, 
there  is  no  difficulty.  I,i  <•<■  naslie'u  Tiwts,  3-5  Ch.  D.  728 ;  I„ 
the  «/«^  ofl-Vo!/!,!/,  (1905)  r.  137  ;  In  ,r  Lo,r!a„(l;  Lotr/and  V. 
Lo,;h,„l,  (1900)  1  Ch.  512. 

If  the  gift  is  to  the  reputed  children  of  a  man  by  a  particular 
■woman,  there  is  also  no  difficulty.  The  reputation  of  paternity 
is  a  fact  which  tlie  law  allows  to  be  proved.  OceMon  v. 
r,ill'iloir,  9  Ch.  157. 

If  the  children  are  described  by  reference  to  the  fact  and  w,l 
the  reputation  of  piitcruity— if  it  is,  for  instance,  to  the  illegiti- 
mate children  of  a  man  or  of  a  man  by  a  particular  woman— the 
gift  fails.  Tlie  fact  of  paternity  involves  an  inquiry  which  the 
law  will  not  undertake.  In  re  Bolton;  B,oicn  v.  Bolton,  31 
Ch.  D.  542;  In  ir  D,i  Bmliel ;  Mmisell  v.  Alkn,  (1001)  2  Cli. 
441  ;  In  ,-c  filniir ;  RohinMn  v.  Slimc,  (1894)  2  Ch.  373,  oyer- 
ruhng  In  ,;■  Goo<l,ri„\  T,-i,sl,  17  Eq.  345. 


I'll 


D.  Chii.uke.n  Bokn  avtek  THE  Temator's  Death. 

Child  born  Children  bom  after  the  testator's  death  cannot  take  under  tlie 

»fu-p  d»th.      ^.jj      ^^.^^^.  ^.  jj.,i^  .,  Ch.  D.  773. 

Tlic  same  rule  applies  to  the  cuci-  •  -i  a  deed.     An  ilUjjTxiinfr'f 


ilmiws  27  L.  R    Ir    i\- .    r  I.,'        '   ^"""'l'*'"  v. 


295 


Chap. 


IX.— Siki>-(Jhili)ren. 


■liil'lrfu  i,y 
firht  aa<l 

ii.irriajtc 


III.— Ltoirnmi;  Ciiii.dkk.v. 
]•  "(.'liildren"y«-/«„i  ./;„/,.  iiK.],,,],.,  ,.l,ii,lre„  1,„  „  b    .        , 
second  »a„|a«e.     /.,„.„,,,,,  ,  .v....';/^  .^.V    ^L:!:^  -^.M™. 

Hut  there  „„.y  b«  au  intentio,,  t„  ,.,„!,„,.  ,^-.  ,,,i,,,,,^,,, 

-'.  A  gift  <,,  ,;,„  ,.|,iM,»n  of  a  livioif  p(>r.v,n  nlIl  ,„/  „,,,.• 
tl.  d«|.*  ,  f  ,1        ,  ,      ^      "■  ™'->' Kr.md,*iWren  living  at  ''"  '^i '°''»'i« 

If,  ho 


had 


■we>..r  the  jrift  i.s  i„  fi,,.  cUldr. 


on!/  griindehild 


'D  of 


Iron  li 


m%  (if   tlifl  til 


'»'™  m,I  take,  and  t)..y  will  ,ak«  to  the  exeluMon 


(fi-aiidehildreii      It, 


h^t 


V.  /)raM,  23  B.  73. 


V.  y;. 


•i  aiff.  i:ii;  !)  ^v. 


1"  rmn  il  '«w.,l, 
e  grand- 
"f  great- 
It.  HHI); 


a  gift  to  tim  eliildren  of  „  dceeased 
'g  tit  the  date  of  the 


graiidehiWri.ii  Hv, 
gram 


person,  who  h, 


only 


•f'ei.   if  the  will  di^(inglliBhes 


.  T/iotn: 


will,  will  no(  go  to  the 


1  Dr.  &  S.  497. 
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Chap. 
XZVIII. 


< lift  to 

children  to  he 
Imi-n  will  uot 

CXcIucIt!  tllOHO 

born  all'Cutly. 


rowthumolis 
children. 


Afterlxiru 
children, 
where 
L'lcludcd. 


Ivxpress  ^'ift 
tij  u  child  will 
not  exclude 
hitn  from  ;i 
sulwciiiieut 
(rift  to 
chlldnn. 


CriX.STliUCllON  uK  (lUlS  m  t'lllI.DUKN'. 

An.l  a  sift  to  tbi^  tl.iltlreii  ol  so\eral  i,crson8  Jcccttscd  will 
not  imlml..  the  praiulfliliaroii  of  one,  who  linl  no  cliil.lron  at 
tho  dato  of  tho  will,  H  there  lire  any  children  of  the  others  to 
take.  J!,iM:/rry.  JUirUn,.  10  VeK.  lO-J;  L,  ,r  Kirk  :  AVro/.w,» 
V.  Kill.:  r,i  h.  T.  :ili;;  si'e  J,i  rr  Smill,  :  hml  v.  Jhijirn-.l,  V, 
Cli.  II. -s.-^. 

:;.  A  gift  to  ehilJron  bwiifter  1o  Ix-  am  or  that  ni.-iy  lo 
born  will  not,  without  mtm,  Mclu.ie  children  almidy  Imre.. 
II  U.l.thcil  V.  C'lrt^ngl,',  (.'a.  t.  Talb.  :il ;  WilkiiM"  v.  J>l<im, 
1  V.  iV  B.  4-'-',  i(H  ■■  !*"<■  •'■  U'lIM*.  I  ^  «*i  S.  l-'4  ;  llm-ri«on  v. 
]l,„r,sOH,  I.  E.  10  Eq.  ■-;!•".     Sei.  £"'■/■'•  V.  l>in,l',i>,  :1!)  Ch.  IJ. 

lint  wli-re  there'  are  f;ift>  to  three  ou.  of  four  children  living 
at  the  A.t-  of  'lie  will,  a  gift  to  ea<-h  child  that  may  h'  horn 
nppliea  only  to  afterborii  children.  Birli/  v.  MiMMo,,,  U  15. 
4fl.i;  :il).F.  &  J.  1 

And  in  tho  same  wa;  a  testator  may  confine  his  bounty  to 
,io.stlmmous  children.  7>"  d.  Uhrlmlon  y.  ITmhmM/,  10  C  li. 
',44  ;  see  T(7»yc  v.  «"/  '«t,  "i  BtuT.  270:i ;  Rr  Limlmi/.  ■',  Ir. 
Ch.  -•■■!9. 

4.  AVovds  iii-iiii,)  ftirir  refei-ring  to  present  children,  such  ns 
'•  to  children  lawfully  gotten,"  or  "  to  every  child  he  hath." 
will  not  exelndo  afterbom  children  if  they  can  fairly  be 
construed  as  referring  to  the  dirp*.  Bvoinir  t.  Groomhrithir, 
\  JIad.  40") ;  UiiiurM  v.  Ilramkim,  -'  Cox,  ;!84 ;  see  (lotxlfrlhir 
V.  O'MlfiU'ii',  IS  B.  :i5(i. 

A  "-ifl  to  '■  chihlren  who  survive  me  "  will  not  excludf  those 
bom^aftiT  tho  testator's  death,     lir  n,vV'<  E«t<ile,  «  D.  J.  & 

S.  111. 

ij.  An  express  gift  to  one  child  will  not  prevent  his  taking 
under  a  subsequent  gift  to  children.  /^•'// v,  U,iirlim,29  V,. 
hB  ;  see  Hamm  v.  Bell,  7  Ir.  Ch.  20S. 

Xor  will  a  gift  to  A  and  hiT  daughter  for  tlieir  lives  exclude 
till'  daughter  from  taking  under  a  gift  in  remmnder  to  thi 
ehildren  of  A  and  her  daughter.     Almwt:  v.  Ih;-,!.  1  H.  &  M. 

(eiO. 

OHtheothc.  liniid.  a  gift  to  several  children  by  name  will 
not  prevent  other  children  from  taking  under  ii  subse-iueui   jrili 


m:p 


f'liii.ii  i:n  vkntki:. 

«;'  'LiMnn.     .7A,/W  V.  /;,„.„,;,   1«1!,2I1;  .0..  A'.    r;„.,„  .    o 
J.  .V  I.at.  l.-.ii:  s  Ir.  ]•:.,.  |(>|.  '■  " 

A  Rift   (.,  rl.il.ln  „   "  IVom  A  ,l,nvnwa,-,I,  -  i,,,,],,,,,.,  .y       j  .  „ 
■  I.  T.  In. 


■I'.r, 


Chan. 
XXVIIl. 


.  Ihk, 


I,™  t.^a.rf,.„  ,,,,,,,!.,.,.  ,,,,.!,.  ,1,0  „,,„..ion  .• ,..„  .> hu 

1.    ng     or  '  W,     „f  „  i„„,„.,„,„,,  ,;„,„  ^  „,^,, 

'■"    '""■^  ^"^  '*  -'■'  *■■  '"■  -'I.*'!,  .1-  luw  has  l,...„  ,. :3S.„.ip. 

■;L:;t'  :!f:'r"'^™'' '""'" oft,,;  i;;:;^;^"'" 

"''I'-'- --;'l'vi.m<,listi,,,.,ionl,,.,u,.,,,,,l,,,,v.,,.,|.  ];.,,„  ,,,,,, 

™.l  to  have  1„.,>„  living  whil '■■  .   I„„  ;.  is  „. ',v  ,Ii/  „,, 

'"T'7"'"''^<'«'i'""l=»v,.  I„.„„U.,,  TI„    .„„„,,, 
anili.'s,  however,  i,i  one  respect,  t ,  l.o'l,  «„,.J. 
Tlio  rule  is  fli.-it  fer  tlie  imrnnse  of  ,.,  „f  ,  ■  . 

,,,    ,.       o  ,.  '  -  ^"'-  '^""-  ""•■'-  AW//,„v 

A.W«.,  2  (,ox,  .«o;    »7„7,./,„.^.  V.  yA,w„„,  ,  „,  .,  i>.  ,,,,  ,„,  . 

r,„,-,rv.  lUth.   1  s.  &  .St.    isl  ,/„  .    /„  „,   ,,,„.,^,„,   .^  '  • 

Gurriill    V      (/',,/ V     -III    I.',       r'l-      ■       ■  •  ' 

.™.],ori.ies.  •  '■     ""•    '^    ""■""^'^^'    '    "■"'    "-» 

It  is  only  a  .li,.h,  ox.ensio,,  „f  ,„e  prinei,,!..  to  .-,,v  that  ,>  pif, 
"ver  .f  there  should  be  no  ehil.lren  living  „r  l,or„  at  ,,  parli.-lr 

.me,  w,  1  not  take  effect  if  there  i.  „  ehihl ,  „  ,- .,  „,  \^,y  ,J 

M  ere  the  result  ,s  not  fo  divest  a  previous  .ift  under  „l,iel.  ,1, 
'liiW  "'  <>.„/,■,.  fakes.     Pr,„;r  v.  (Wn„:j/o„.  ,S  Ch.  iH» 

Tl.o  caoe  is  different  if  the  elass  is  not  a  elass  „f  .hildren  P        , 
I.vin,or  born  at  „  future  tin,...  hut  ,0  a  elas.  .ueh  al^^     ^--^^^^U. 
nephews  ^and  grea.-nieees  "  horn  previously  ,0  the  date'  of  thi^ 
my  will,    wh,eh  suggests  persons  of  whose  exirfenee  the  testator 
-owa.      /„    .,.  .SV,/,„„„„,     jj,.  y,„„,    ,,,   ,,„ .„,,„^^   ^,.,,,,^  ^ 

Aehiid,„  ™^»is..upposedtol,,.I,orn  al  lle.rin>..meutio„ed.  ChiM  i„,.,,n 
1  Supposing  ,t  to  have  heon  then  boru^it  woul,,    .„vo  been  -"'-•■ '"»™ 


:.-iiitii.mie,   ,t   will  not  1,0  a.lniitted  fo  take,  notwithstanding 


<li-tribHti(.n 
'Icpi  not  take. 
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CONSTRUCTION  OF  OlFTS  TO  CIIILDKKSI. 


Chnp. 
XXTIII. 


Di»titicti<jii 
between 
living  uuil 
boiu. 


1(1  i  11  'Will 


Cliil.lrin  ijf 
]  aunts  dead 
at  tlie  <1utu  ef 
the  will. 


r.idi.  I..  11 0 

children  of 
A  and  B. 


thcmarriagp  '  f  its  rnn*"*"  bi'foio  its  birth.     In  re  CarhiHH,  1 
Ch.  D.  l(ii>. 

But  thp  expression  "chililri'n  loru  (it  a  iiiirliciilar  time"  will 
iiidudo  a  cliiU  then  rii  rmlir  niily  t"i-  (lie  |.iir|"ise  iif  innforriiig 
a  benefit  on  tlio  ehild. 

Thei-efoi-e  t\  clause  eiitting  down  tlio  estiites  tiiil  of  thildren 
born  in  tbi'  t(  .-liitiir's  lifetime  to  estates  for  life  ilues  not  apply 
to  a  chiM  ./;  mihr  at  Iho  tostotoi's  tU'at'i  VH/iir  v.  anhi/, 
(1!.IU7)  A.  C.  la'.l. 

And  if  a  fund  is  divisible,  when  the  youngest  ihild  born  at 
the  testator's  death  attains  il,  among  the  children  then  living,  a 
ehild  III  mitic  at  the  testator's  death  is  not  to  ho  taken  into 
aeeouiit  in  fixing  tlie  timo  of  division.  Uhmon  v.  Itlamon, 
•I  1).  J.  &  S.  (.';-.. 

The  word  •■living"  is  more  easily  apiilioable  to  a  child  en 
mitir.  It  may,  therefore,  have  been  well  decided  that  a  gift  to 
A,  if  she  has  issue  living  at  a  particular  tinie,  takes  effect  if  she 
lius  n  child  III  m-fre  at  that  time,  fii  ,v  Uiirroir. ,  rinjlmm  v. 
llurroin,  (IStlO)  2  Ch.  4W7. 

The  Act  1(»  &  11  WUl.  :i,  e.  Ill  (Uev.  Ed.  10  Will.  :i,  c.  22), 
deals  witli  i.osthumoii.s  children  in  the  ease  of  marriage  and 
other  settlements. 

7.  AVhen  there  is  a  gift  to  the  members  of  a  class  for  tiieir 
lives,  with  remainder  to  their  children,  t'je  death  of  a  member 
of  the  class  in  (he  lifetime  of  the  testator,  after  tie  date  of  the 
\ull,  will  not  prevent  his  fliil.lren  from  taking,  but  the  children 
of  members  of  the  class  dead  at  the  date  of  the  will  will  not 
take.     Uiihinjlmiii  v.  EiiMm/ijIi,  U  Eq.  :i!)5. 

On  the  other  hand,  if  the  gift  is  to  the  testator's  brothers  and 
sisters  for  their  lives,  with  remainder  to  their  children,  and  (he 
testator  has  only  one  brother  living  at  the  date  of  the  will, 
children  of  deceased  brothers  ond  sisters  will  take.  Buiiuiliji  \. 
Tiim'l/,  U  Eq.  303. 

8.  Gifts  to  the  childien  of  A  and  B. 

n.  It  seems  that  the  pnmii  liiriv  grammatical  construouon  of  a 
gift  to  the  children  of  A  and  B  is  that  B  and  the  children  of  A 
are  entitled.  I»  re  fiMfntime'K  Trunh,  22  Oh.  D.  Ill ;  lie 
Wnlbiaii ;   Milner  v.  Wnlbntii,  3-'l  L.  T.  746. 


MISTAKi:  IN  XI'Mill:!,'. 

i.  If  A  an,l  U  are  ,lo»cribocl  „,  bearing  .ho  s„n>o  ,.c.l„.i„„  ,„ 
.0  o„„tor  .,n,l  o,„„l  ,„.„ei,.  ,„„,,  ,,„„„     ;,.„„  ,„„,„„; 
d„I,Ire„  of  both   ,l<n^a,  i„  „  ,.,-«  ,„  „„  „,„,,,,„  „f  ,„^.  ,,^ 

»«  ///./vr  V.  MIf/on/,  .')  B.  1'.  ( •.  I  (■,> 

IJ^^gift^^goe.,  to  B  „„,1  ,h,.  .hil.l,.„  of  A.     ,«„„ .„//  V.  11,,,,:, 

''■  So    too,  if  A  h  ,l,.s,.rih,.,I  „,  ,l,.,,..u,od;    fur  in.tm,,.,.    if 

toe.f.b,.totho,.hiMronofth,.  latoAandBJUudh 
>^.iaro„   of  A   will   tuko.     L,„j„r  ,.   j,  ,(.,„,,'. 

j«r,_^v. /A,„-„,  1.  rh.i),  oil;  but  se„y;,. /.„.:;„,,,; 

Tl.i8  ^  ,i  >.^^w  tho  ,.se  wl.,..,.  B  i,  ,,,,,.,,,1  ,„  „^  „  ,,.„ 
I»,jli-  «  rniHts,  1 1  Kq.  .3;,s. 
'■■  A  gift  for  "the  benoflt  cf  tho  ,.hiiar.u  of  A  „u,l  of  Ji  " 

'an.  JVS'"" "'  ■' ""'  "'  "■  ''"'■^''  ^-  ''"■■'<'"■''' 

'■>■  If  tWo  is  .  gift  to  tl,,.  .,ix  ,.hil,Iro„  of  A.  who  has  oulv  ,i.  ,. 

7f  ';«"'!•;  1  *''"  "■'"• "'"  '"^'-■^-  =--^  *o "-.  «-  ;' 

1.  Buimp,  4  B.  C.  (/.  55.  "' 

And   a  «veuth   .hild  .„    ,.,,„;■  at    th„.  time  will  „ot  l,o  " 

-l"..tted  to  .  ,hare.     11,  £„..,y,  /,vw,,  -'l  W  U   „r 
And  wh..r,.  tho  gift  was  to  "„yf„„  „,,„,,  ^^'^ 

-.mely,    and  .he.-e  then  followed  th,.  „„„.es  of  three  ..,,how; 

-' ..-eeu  wa«  held  that  u  fourth  .,.ph..w  could  not' take 
(•hiii;l,r  V.  aiiii,ri/l,:  :j:j  B.  :Joj. 

If  the  testator  knows  only  of  three  ehildrrn  of  A,  a  foartk 
cln  d  eannot  take  under  a  gift  to  the  three  ehildre.i  of  V  In 
'■'  -U,n/o:  Cliv^kr  V.  KnrI,  (VMM)  \  ch,  4()-( 

If  the  nun,ber  does  not  correspond 'with' the  nun.ber  livin. 
a    i\^.  date  „{  the  will,  all  the  ehildreu  then  living  will  tak.f 

.^  i.™  he  g,ft  is  of  a  ln.„p  snn.  or  of  a  distinet  sL  to  S' 
.  yln.h  latter  ease  eaeh  eh.ld  will  bo  entitled  to  a  le^aov  o 

'■  B  c"c  H-""w"  "T"'  "  ^"-  '•"■'  '"■'•'""^  ^-  "■'""'", 

~  U.  L.  L.  H.j;    1  tox,  2.-'.;    X.f  V.  Pr,,'.,,   »  ][„.  0(!,:    //,.,.,.;,;„ 


aof) 


Chut. 


iiff  to  a 

'.'iliiin 

iiii„!„.r„t 

Ik  II  llicTL' 
rt'  iiiorf. 
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C1i«p. 
XZTIII. 


KxplaiiHtoiy 
cuote.^t. 


(■O.NgTRUCTlOX  OK  OIKTS  TO  CIIII.DllKX. 

Vi./Ij.  v.  VivIm,  111  H.  170;  sec  4  Ch.  P.  4(>:  lee  T.  I'm,  10  ,Iiir. 
N.  8.  KUI ;  S/v/icir  v.  D'dy/,  9  Eq.  •')07;  In  ir  Hm,ll\  fMiilr; 
1'iil.iil'  V.  l-'linhjillr,  I  t  1.'  1-  'i\  ;  /"  "•'■  <!iOinii  ;  //w;///  V.  (•'mml, 
(1MI7)  •,'  Cli.  1(17. 

The  fact  tliat  a  blniik  Is  loft  for  tlu'  iiisortiou  of  the  nnnioa 
of  llic  Ipgttli'i's  iimkos  110  JifriTonoc  M-Kiclmir  V.  VaKtjhtin, 
V,  Kq.  -'h:!. 

On  tho  tiimi'  princiiile,  a  pift  to  tlio  five  ilaugliti-rs  of  A, 
who  Las  Olio  (laughter  iiml  five  soiu^  -vf.  to  tho  daughter. 
hunt  Sihrii  V.  I.m-il  Lnl.e,  I  15.  I'd.  ^en  liirkrlrii  v.  I'lilllnij, 
I  liiiss.  -ioi;. 

But  a  (lift  of  liMi/.  apiece  to  thc>  lOur  sons  of  A.  who  had 
ttii-ec  Fons  aiul  a  ilcuighter,  imluiU-a  tho  ilaughter,  tho  intention 
Li  ing  I"  give  four  legacies.     Luiir  v.  (Iivn,  4  Do  O.  &  S.  'J^i ». 

Tf  tlicro  is  anything  to  indicate  which  of  tho  children  tho 
testator  meant — for  instance,  an  allusion  to  thoir  residence — 
the  rule  does  not  apply.  Vi-iylihcii  v.  Cnlmi,  1  .T.  &  U.  'JoO ; 
see  Jfciiiijaliire  v.  Piiire,  -'  Vcs.  Sen.  '..'1(1. 

So  where  tlie  gift  was  to  the  three  children  of  W,  widow  of 
W,  and  the  widow  of  W  had  at  the  date  of  tho  will  married 
again,  and  there  wei-o  two  children  by  W  and  six  by  her 
second  husband  then  living,  it  was  held  that  tho  two  diildrcn 
by  the  first  marriage  were  alone  intended  to  take.  Neiemaii  v. 
I'irmiu  I  Ch.  D.  41. 

It  appears  never  to  liavo  been  decided  whether,  when  tlic 
number  of  children  living  at  the  date  of  the  mil  is  eiToneously 
stated,  children  born  after  the  date  of  tlie  will  and  before  the 
testator's  death  would  be  included. 


IV. — DlsTRIBlTlo.V   PKR  CaI'II.I  AM)  PEK  STIRPES. 

A  gift  to  A  and  tlie  cliildreu  of  1!  goes  pihiid  fiicie  to  iill 
Voirdimj  V.  fiuiit/i,  :t  B.  •>4I: 


;/(■/•  rapilii,  and  not  iier  xliiprx 
Jlirkrihr  V.  a  uieooil,  8  B.  579. 


Whether  a 
(rift  to  tlir 
chUilrt'ii  of 
sevpral 

KwriT,,!;!,!      So,  too,  .1    gift   tn  the   children  of   A  and   B,  or  even  i" 
l>i„i,liili\  II   B.  4t.-J;    Dninliiiri  v.  Suiif/i,  ii  B.  541     /'ff/^-"^ 


i>isi„,Bm.,.x  |.,:k  cvtu  anu  vm  sr,u,:s. 


Chip. 

xxvm. 


con.iuK  into  I,,.;,,,,  1,  , '  »"  f '"  "»  ' '"W'vn  «,„1  gn,nj.l,ilj,e„  ■;—..- .n.l 

/'-X r;:^ nZ  ;;:,';7 "^ •'^;-^''""-' ^"'- -./'«. """"- 

-vi-  the  ,i,„e  of  ,,iiwL:  „  ■'::  f™r' r'^''^;-'''' 
^•n.etion.i,the;;t;.:i:/::;;-^"''^"'-"'^™- 

Ti        1  ,.  ■   ""  '  -^  Jni-niun,  e<l.  5,  1018 

J.ru^oa,,p         ,         ,      ,,,,,^^„,^^^^^^^^^^^^^^^^_^_^ 

>•  ^1.  ".,  -il  B.  .il.3  ;    Jj„n,r.  V.  p„M,,  „  y,„    e,,^ 

,.^,.  rS' ,;  ™  T"  r'  *'•'" '"  '•  "- 

•i-'":i;;Ti'S;;:rs;.?:i«-" 

'■'/'■  V.  JJa/f.^„,  8fi  L.  T.  12r)  ""'""o'  'V  r.  s,ib  uora. 

;•  A  ^  of    ,ne  ahare  in  certain  event.  ,o  „.e  other  le,.,,,. 
.iv.iic.=  ...id  sisi^irs  of  tli( 


301 


.■  .;„■,», 


i 
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Ok»p. 

xxvni. 


In  wliat  casc?8 
llu>  dictiil'U- 
tiou  will  be 

throughout. 


"  part'ut " 
uHttl  in  a 
rct'itrriii^ 
or  Blidiiig 

KDSC. 


I    I;  i   .- 


fOSSTUlX'llON  Of  (linn  10  I  im.lillKN. 

chiM.    Anl„r  V.  /-w,  al  U.  1«7 ;  seo  Jy-w..:;/'  v.  ,sv,r«r;r, 
l;)  W.  U.  :l7:i. 

,■  A  (fitt  of  tho  iiioDmn  to  four  ponoiis  (iiLlmlmK  tho  mother 
of  crtui,.  tl.il.ln^..)  till  tl.o.«  ..Liiaron  attained  twenty-one, 
nnd  then  ft  Klft  of  t'-  rrii.uipal  to  tliroo  of  tho»o  poisons  (not 
including  the  mothori  oi>d  tl.o  >liitarcn  pqimlly.  Unit  v. 
Jfmlol,,  \  V.  219. 

,/.  A  diroctlon  thut  th.'  flmiv  i-  to  \n  divided  m  oqunl  »lmr,« 
if  more  than  on.)  of  "  »uch  rospwtive  isniie."  /'"'■/■.  T.  ftvi/.r//, 
4  I).  F,  &  .1.  :i-'r- 

,,  If  tho  issue  of  n  ,lirr  •"'■  t'''^'''"'  <^  '"'''"8  ""'""^  "'"" 
only  one  equal  shftiv,  tho  constiuction  prr  nliri,,;  will  bo 
adopted.  Il.rll  V.  rhrlo,,,  1  H.  -'^l'.);  //"'^/  v.  /""-"f^',  5 
I).  M.  &Cr.  570. 

^;  And  a  jjitt  '■>  ^«  ''I'l'^'b'  '''"''"l  between  A  ftnd  tho 
children  of  13,  whoro  A  nnd  li  werg.  nephews,  has  been  held  to 
go  as  to  one-halt  to  A  and  ns  tn  tho  other  halt  to  tho  ehildren  ol 
B.    He  WMron  :  Milun-  v.  W'llh-ini,  'M  L.  T.  740. 

As  to  the  word  •'  .levolve,"  sec  W™«--  v.  Cm;m>,  5  Sim.  -'«l. 

A  Kift  to  several  und  ti.eir  issue  "/«r  .//,7"»,"  or  ii  .lireet.on 

that   issue  are  to  take  only  their  parents'  share  is  snfficient 

to  fhow  that  the  issue  were  not  meant  to  take  in  competition 

with  the  origina^iakers.     rcarmi,  v.  SIcphn,,  2  D.  &  CI.  :I3H  ; 

Whether  a  direction  that  issue  are  to  take  only  tho  suar.' 
their  ancestor  would  have  taken  will  have  tho  eltect  of  makiup 
the  distribution  a  distribution  ,«r  "Hrpc.  throughout,  soeins  ii.-l 
to  be  settled. 

Where  tho  direction  is  that  tho  issue  '.re  to  take  a  parent  s 
share,  and  the  word  '•  parent "  is  use,'  in  a  recurring  or  slidinR 
sense,  so  as  to  apply  to  successive  generations  of  issue,  it  is  dear 
that  the  distribution  will  bo  ,m-  dhw.  throughout.  ifo.«  v.  «.«., 
aO  P.  C4.j  ;  /»  '■'.  <Mo„\  Trmt,  o  Eq.  37.^  ;  rahm-  v.  Crulhnll. 
8  Jur.  N.  S.  47!). 

So,  too,  where  tho  direction  is  that  the  children  or  grauM- 

children  are  to  take  an  original  share  between  them.      P«"v//  v. 

roicdl,  28  L.  T.  7:!IP.  .  .    , 

But  a  mere  .lii-ection  that  the  share  of  any  of  lie-  ..ngii;;u 
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///,.„ 


"lil'L'liliijll 


with  the  parents.  /,„/  v.  T.,,,-,,,  ,s  Jj  ..,,.  , 
■>  Kq.  •JI.  '     ' 

When  tho  gift  ,•»,„„.,,„,,  ,^,.  J.,,  ,,,,,,,,^^^_^ 
tho.as^nr,.  n.,t,.u.,i|_v,vco,„il,.b|„ 

J.  Jt  .ecu,  c.|,.,„-  .l,„t   .-.  f,-if,    ,.,   ,v   ,„„1   1,    „. 


'liil'llcn,  li.it  In 

1' nl«r..r 

cm,,,.,,  ur  ,i,„ir  ,iv.,,,„„,  ^i;;:„ ;;  ;-';;■;■  - "-"""  -  SiS! 

Hum  V.  7,«/7-,M,   1  ('„11    .III-,  .    ,.     ..  „'        '"'  '•"""'•'■•■■•'■ 

'■'"y.  Wumill,  7'.)  J,.  T.  .'Jl:;.  '.""/«». 

If  <1..'  sift  i,  „f,„r  tl .„;i.,  „f  „,„  ,„,„„„^  f  . 

I'>M-.  una  g,.„aJ.,,iUr,.„.  ,b„  f,.,,,,,,  ,.,,.  ,„,',,'' 
^0    d„l.,ro„    a,„,    ,n„„y,i,J,.„    „.,„    ,„,    4„,/    ;V 

Jiut  if  ,1,0  t..,t.,,„.  ,.,e,  ,„;  ,„  „„,,„i„  ,,,„^  ,,„  „_ 

•"11,  „ot  lo  thoir  c.h,ldreu,  but  f„  tl.e  diiljren  of  A  „„d   li    "■"'  "'" 
::;;^7  lessrea.0,,  f..  ....oudi.,,  ti,,,.  ,1.„  .,a,,n,     '  "^^  '■"■■"■'"'" 

IW-ever,  in    „V/.  v.    m;,,  20  K,.  ,.,>,  ,„„  c.„„st,„,,i,„ 
^      .'.;'-.  was  adopted.    See  Mi/n,,  r.  AM,  6  W.  It.  UO ; 
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Subatitu- 
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How  the 
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.Siitr/,;//,  V.  Jfiumri/,  ■i>^  h.  J.  Ch.  4;-,';  itr  Xull't  Tmsfs,  V 
W.  K.  ■•-()!l. 

In  such  a  case  a  superadikd  dirodi"H  tliat,  "  if  there  is  h' 
one  oliilJ,  tlie  whole  is  to  go  to  sucli  only  ekild,"  would  aifoi 
an  argument  tliat  the  distribution  was  meaut  to  be  ;)(')•  ciiinf 
Vnurr  V.  Kil Mimics,  :i  Y.  &  C.  Kx.  iW  ;  i  W.  U.  072  ;  Simb, 
V.  (liildtc,  1  Cli.  U.  !iHO ;  see,  too,  PriimrJ;  V.  Slwkfonl, 
I),  jr.  &  G.  !•-'!». 

:i.  If  tlie  gift  to  the  cliildren  is  not  till  after  the  death  of  t! 
survivor  of  the  tenants  for  life,  it  would  hfnn  tlie  distributi( 
would  Le  per  c/ijiitn  ;  at  any  rale  it  the  gift  is  to  the  childri 
of  A  and  B,  and  not  merely  to  "  their  ehildren."  Miihot 
V.  Mnrfui,  ;i  15.  ('.  (I  50  ;  Pciirer  v.  FjUimuki,  3  Y.  &  C.  E 
24(1;  Slireiison  v.  GitU^iii,  H  B.  oHO ;  Nnrholih  v.  Lai 
■i  K.  &  J.  (i;  Simhi-n  \'  Gohlh;  1  Ch.  1>.  oSO  ;  see  Alt 
Gmjoi-ii,  8  D.  JI.  &  a.  231.     rerlmps    S„iilh   v.    Stmilfin 

1  Hit.  :15:|,  eoincs  under  tliis  head. 

Tlie  fact  tliat  upon  the  death  of  each  lite  tenant  his  share 
income  is  given  to  his  children  does  not  Impart  a  distrihutii 
of  the  eaiiital  per  xlirprx.     In  re  Sleme :  linker  v.  filinn',  (IS'J 

2  Cli.  IDIi. 

But  tlie  children  will  take  per  atlrpea  if  tliero  is  any  referen 
to  classes  of  children,  such  as  a  gift  to  the  children  of  each 
the  tenants  for  life.     In  re  Catnphell's  Trmh,  a  I  Ch.  D.  08. 
:}:i  Ch.  D.  98. 

If  the  gift  is  substitutional,  as  to  several  or  their  childrc 
the  children  take  per  xlirpcx.     Comjrecc  v.  Palmer,  16  B.  4:ii 
Timim  T.    Slnrkfioim;  27  B.  434;     Goielinej  v.    TIioiiijmii, 
L.  T.  242 ;    1 1   Eq.  366,  n. ;   In  re  Slhlei/'n  Trusts,  ■'>  Ch.  : 
404 ;  In  re  Iluttersbi/'s  Trusts,  (181)6)  1  Ir.  600. 

A  simple  gift,  however,  to  several  or  then:  issue,  though 
■would  import  a  distribution  per  stirpes  among  the  famiU. 
would  not  preveui  all  the  issue  of  each  family  from  takii 
per  enpilii  inter  se.  Goirling  v.  Thompson,  10  L.  T.  242 ;  In 
Siblefs  Trusts,  5  Ch.  D.  404. 

Under  a  gift  to  cousins  then  living  and  the  issue  of  the 
then  dead,  according  to  the  stocks,  where  the  cousins  wi 
referred  to  as  the  children  of    the  testator's    late   aunts   a: 


DISTRIBUTION  PER  riPIT, 

"  ''-'■"^'^  '^"D  PES  STIRPES. 

uncles,  it  was  held  that  .h„  „      • 

"-ies  we.e  to  he  ta.e  'ar;::::";  ""/  ""'  ""  "'■""  ""^ 

V.  Wn,der,  24  Ch.  D.  664.  '    '"  "  "'''«"'•■  '''-'ker. 

4!:'li  £::  ^;:;;,';~nts  Of  A,  a.u  B. ,.. 

"hares  as  there  are   U.J^    „"'  '""'  ^'"'•"''  '^  -^  <m„y 

CANADIA.V    N-OTE.S. 

CliUdren. 
The  word  "ehildpon  "  ■ 

-^  '^^aoy  to  the  te^tatlr      ■'         '""'  "  •"•"■  "'-■ 
'-"i'^ate  .ran  J::    ;:   ^Z-"-;  «"fu.s"  held  to  „.  to  a 

--  ■'  'o  an  illegitimate;     "dl:'  T"""  "'  ""-""n  to 

The  words  "child"  an  I       h  ,  "    ''  "  •"'""■«■  ^'-'3. 

;;f  l'..rehase  in  a  will,  Ct  tL  '  o„Txi  '"  "''r'  ^''"''^  »""'-vo.„, 
"»■■*  of  limitation.     aourle,j  v   O  f  T"'  *""■  ""'"'  '"  ^x^'""'"'"- 

''^hndren  if  an,  at  her  dlh -;:'''-'■■"■«■  '''P-«- 
;■;-•  .'hildren,  are  not  wl  dTlf  li:";.''  "'''"^  -^  ■?  'here 

-^•-j34.a...,...^;:"--^^^^^^ 

Child  or  children "  treated  ,. 
•■'■'-"■"S  an  .tate  tail.    moZtf'    2^,,  """'""""'  """  — 
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Clup. 

xxTin. 


ChUd 
tn  ventre. 


A  child  eii  ventre  at  testator's  death  is  within  the  iiieaninf 
.  of  a  residuary  disposition  in  favour  of  children,  although  the 
children  are  named  in  the  will.    Aldwell  v.  Aldwell,  21  Or 
627. 


Distribution  per  Capita  and  per  Stirpes. 

A  devise  over  on  trust  for  sale  and  to  be  distributed 
amongst  grandchildren  requires  a  distribution  per  capita 
Wight  V.  Church,  15  Gr.  413. 

Where  there  is  a  gift  to  A.  and  B.  and  their  children  (then 
being  living  children),  or  to  A.  and  B.,  and  the  heirs  of  de 
ceased  persons,  or  to, tie  heirs  of  several  persona  none  ol 
whom  are  married  to  each  other,  the  distribution  is  to  b( 
made  per  capita. 

Thus,  a  gift  to  the  testator's  two  sisters  and  to  their  child 
ren,  all  to  share  alike  if  living,  constitutes  the  two  sisten 
and  the  children  tenants  in  common,  sharing  per  capita 
Bradley  v.  Wilson,  13  Gr.  642. 

After  a  direction  for  conversion  of  his  whole  estate,  th( 
testator  bequeathed  the  residue  after  payment  of  debts,  etc. 
to  be  divided  "between  my  children  and  their  heirs,  that  is 
the  heirs  of  my  son  G.  and  daughter  E.,  now  deceased 
and  my  son  J..  JIary  and  Hannah  oi  their  heirs."  Held,  tha 
all  the  "heirs"  took  in  their  own  right  and  not  by  repro.SPn 
tation,  and  that  distribution  was  to  be  made  per  capita.  Woo( 
v.  Armour,  12  O.R.  146. 

After  a  devise  to  a  tenant  for  life;  the  testator  devised  lam 
to  the  heirs  of  C.  and  E.,  "to  be  equally  divided  betweei 
them."  C.  died  after  the  testator  leaving  five  children.  Th 
life  tenant  then  died,  leaving  E.  surviving,  who  had  one  ohil. 
living.  It  was  held  that  the  children  of  C.  and  E.  living  ri 
the  death  of  the  life  tenant  took  per  capita.  Sunter  v.  John 
son.  22  Gr.  249. 

On  a  bequest  of  the  proceeds  of  converted  property  to  foii 
daughters,  three  sons  and  their  children,  two  of  the  latt. 
being  born  after  the  will  was  made,  it  was  held  that  they  iii 
took  per  capita.    Dryden  v.  Woods,  29  Gr.  430. 


DISTRIBUTION  PER  CAPITA. 


enual,,  between  ,ho     1A^]:^\'"''^''  '"  »'■  -ivicle.,, 
-ho  should  then  be  U    n^  l^aT  IT  """  ""'"'"■"■" 
«hould  have  died,  require"  a  2^  .'':/'"''''•""  "^  those  who 
'"«  V.  B.U,  23  .S,C.R  m    IT      i'""  ""  ""'""■    """^'^ 

A  bequest  after  the  death  nf  «  |,f    7      ^^• 
estate  to  be  equally  divided  bet!        k       '"""'  "^  ""^^  "'■"'^ 
;«d  a  de3eased  sisL's  :    idref    ™  S'^"  "'  '"^  '^'^•^•'>-' 
tnbut,on  per  c„p,7„  amongst  all  ,  '  '"'"'"'"'^  «  d^" 

">^  "fe.  With  a  ziTi'rofirr  *™°-'  ■"  ~™'"'"> 

''•■iidren  should  take  "thet  'r„n  r  """  ""  ^"'■"  «-.  "- 
'he  life  of  the  .urvivinidau.  I  '  f  "'  "'  ""'^  """"« 
"'*e  'and  hereinbefore  d  se  i  .  ""  ""^  """"•  "^  "-'h 
finally  divided  between  thi'dren-r'."  """  ""'  ""^ 
!'  was  held  that  the  ehildr  „  ^'j  °  "'  '^  '''"'"'"^"- 

">«  the  stirpital  dispositioHfte        .  """'"■  ""'-''hstand. 
-rd  between.    *.  /L.^^M  O.L  rT'  ""'  "^       '  "^  «'<' 

"'■  <iivided  share  and  share  'L  bet  "  "'''"'"'*'  ""-^  "'» 
""n  J.  C.  and  the  family  „f  'In  ^T'"  """  ^"""'^  »*  "r 
ilistri'        •  o'liiiy  or  my  daughter  ^    T   it  ■• 

-  ^-?id^tr.:;-r-^-"^ 

"-•^";--    The  distinetion  sLl't     rL  tLVd"'^  ■"""^^ 
l'v«-on  in  the  former  -.»     --  ""  ''"■^'^*'™ 
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CHAPTER  XXIX. 


RLI.ES    FOR   ASCEBTAININQ    CLASS. 


I, — As  Regards  Personalty. 


Ohmp.  xziz 

Rul«  «M  to 

fund  of 
penonaltr. 


No  ohildren 
At  dmth. 


For  the  purpose  of  ascertaining  the  chis.s  to  take  under  a 
gift  of  a  fund  the  Court  h«s  adopted  certain  rules  of  conveni- 
ence, the  principle  being  that  the  class  is  to  be  ascertained 
(IS  soon  as  possible  in  order  that  the  beneficiaries  may  know 
what  their  shares  are  and  that  the  executor  may  distribute  the 
fund. 

These  rules  apply  not  only  to  wills  but  also  to  voluntary 
s.'ttlements,  and  probably  also  to  settlements  for  value.   In  re 
Kmipp's  Selilemcnt;  Knapp  v.  Vassall,  (189.5)  1  Ch.  91. 
The  rules  ore  as  follows: — 

1.  Under  a  direct  gift  to  a  class  without  any  provisions  a/i 
to  time  of  vesting,  if  any  members  of  the  class  are  born  at  the 
testator's  death  they  may  take  to  the  exclusion  of  after-horn 
members.  Hill  '•.  Chapman,  1  Ves.  Jun.  405;  3  B.  C.  C, 
.391;  Vincr  v.  Francis,  2  Cox,  190;  Davidson  v.  Dallas,  14 
Ves.  576. 

The  class  will  not  be  enlarged  by  a  gift  over  on  death  of 
any  or  all  of  the  class  under  twenty-one,  nor  by  a  gift  ever  in 
default  of  children.  Davidson  v.  Dallas,  14  Ves.  576;  Scoff 
V.  Ilanvood,  5  JIad.  332;  Berkeley  v.  Swinburne,  16  Sim.  27.'i: 
Andrews  v.  Partington,  3  B.  C.  C.  401;  see  Hutchesmi  v. 
Jones,  2  JIad.  124. 

If  there  are  no  children  at  the  testator's  death  all  the 
children  whenever  born  are  entitled.  Weld  v.  Bradburij.  2 
Vern.  705;  Shepherd  v.  Ingram,  Amh.  448;  Hatcheson  v. 
Jones.  2  Mad.  124;  Harris  v,  Lloyd,  T.  &  R.  310. 

2.  In  the  ease  of  a  gift  in  remainder  or  after  a  trust  to 
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♦Iio  end  of  tho  nerin,I  nf  .  "   *"'""'  '"■•  'if"  "r  ^~"^ 

unless  thero  i,  something  in  L  I""  "'  Jotennination, 

for  life  or  XCl:'ZZ\l  ""^  "™"'  "^  *"^  '--' 
for  life  were  .lead.     *  i   3  ,T  °  ll"-of  '^  "  '""  '"'""' 

t.  Talb.  14,3  .    Til         n .'"'"'''■     '''""""""  '■  ^W^  Ca 
fo'-rfrnW  V.  Sonne,  4  Ju,.  N  S  502  '     ^P'""""'  "' 

the  gift  over  wi     be  air    .'  "f ""'  ''"  ^'"'^  ">  ^^<^  "°d- 
ont  of  the  ...-in  the  rt        "./'^  ^™'  ""'«^«-  ■' 

'he  interest  of '„omber.Vavbe'    '  ""     ^  "'"'"""^"^'  '""'^S'' 
--vi..g  the  t™aJrlTw*'' ''--""gent  upon 

-;-...  ...X5-^--;-.j 

possession.      rr„«.„.  .   ""!■.         v      ,  ^'  '"'""'   '""^  -'<>  ^.-pi'T'^ 
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paid  at 
twenty-ono. 


Exceptions 
the  geneial 
role, 
Kevern  v. 
Williann  ; 
ElUM  V. 


11ULE8  KOK  AMCKKTAININO  L'LASS. 

But  thi8  doe.  not  arply  w'-i'"'  «■  ««'!"''  '«  8"™  ""'.'  '°""-" 
nottion  of  the  property  which  fall»  into  it  i.  revemonary 
unk...  there  are  proviM.mB  indicating  an  mtcnt.on  to  trea 
the  reversionary  property  separately.  //.//  v.  ««;»«««,  1 
Ve8  Jun.  405;  3  B.  C.  C.  3nl ;  ILmr  v.  P"//"-',  ^  B. 
474;   Cogent,-:,  y.  C,.,vW,7/,  2  Ur.  &  Sm.  470  ;   Ki,„j  v.  Cllc, 

•i  De  G.  &  S.  252. 

5.  If  there  is  a  direct  gift  "to  be  paid  at  twenty-one,  or  to 
such  as  attain  twenty-one": 

«  If  any  member  of  the  class  has  attained  twenty-one  at 
the  testator's  death  the  class  is  fixed  at  the  death.    Jlaog^r  v. 

;>«,/«'■,  23  B.  474. 

;,  If  none  attain  twenty-one  in  the  testators  hfet.me,  all 
bom  at  the  testator's  death  and  coming  into  existence  before 
the  eldest  attains  twenty-one  are  uumitted.  Amircrs  v^  Pari- 
iunto,,,  3  B.  C.  C.  401 ;  JIo»le  v.  Pr««,  3  Ves.  729 ;  Balm  v 
IMm,  3  Sim.  402  j  Bko^c  v.  B,n-ah,  2  B.  221  ;  Oppcihem,  v 
llmrii  10  Ha.  441  ;  GWmmi  V.  i)f("»',  3  K.  &  J.  48 ;  Lake  v 
iMmb,  4  Eq.  372;  Gi«iW'«  v.  r»rfe«,  12  Eq.  427;  In  r. 
Kmpp's  Sdtlment ;  Knapp  v-  Tawr,//,  (1895)  1  Oh.  91. 

As  a  rule  each  child  attaining  twenty-one  is  entitled  to  hav. 
his  share  paid  to  him,  but  this  is  not  so  if  the  whole  incom. 
is  given  for  maintenance  and  there  are  children  who  '"quir 
maintenance.     Bcny  v.  Brimit,  2  Dr.  &  Sm.  1. 

,.  It  seems  doubtful  whether,  if  there  arc  no  children  at  th 
testator's  death,  all  would  be  admitted  whether  bom  before  c 
after  the  eldest  attains  twenty-one.  Armitage  v.  Wilhi,m,  -i 
B  346,  better  reported  in  7  "W.  E.  650,  which  seems  a 
authority  for  the  affirmative,  was  probably  decided  on  tl 
authority  of  Mai,ncan,<g  T.  Bmo,;  pod;  see  Harn>  v.  Llow 

T.  &  E.  310. 
to      There  are  the  following  exceptions  to  the  rule :   - 

a  Where  after  a  life  interest  there  was  a  gift  to  the  granc 
chUdren  of  the  testator's  brother  followed  by  a  direction  thi 
it  was  to  be  received  by  them  when  they  should  severnll 
attain  twcnty-Bve  years  of  age,  it  was  held  that  only  gran, 
children  living  at  the  death  of  the  tenant  for  life  were  entitle- 
The  gift  woxUd  have  been  void  for  perpetuity  it,  according  i 
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•'  ^'m.   1,1;   seo,  too,  EIUM  v.    f/wc,    12  Sira    J7C     V,! 
r..a»„,  „„  g,,„   ,„^  „,„  ,^^,.  .^_^    ._^    ^.^^^^^   ^-    ^,.^_^-^ 

ISoth  ,.a.c.3  arc  unsat,«f„rtory.      EIMI   y.    m.ll  h,H    how- 

TiVfT^  in  /„  ,.  r.,„,„,,,.  „...,■,„  V.  iro,;.  3-. 

<     .    i>     .i..();    but  S..0   /„    >;■    lrr,n„of/,\  K,Me ;    WnmotI,    v 
'■ '"'■^'"  C''■IJ•2«G,p..70;y„,.„J/,,,;™^:■ 
ofcjnare,,  .m  „ot  exton,.  tho  .,„,,.     ,,„,,,,  ,,  ^„,.^„„_  ^^  o.  ._,^.,_ 

tiro  BharcR. 

Ilut  if  nHuul.,„a,.oe  and  advanoe.nent  arc  continued  b,.yo„d 
(he   t,n,o   when   the  eldo.t   child   attain,    twenty-o,,..,   if    Z 
.-.ance  advancement  is  directed  out  of  vctcd  and  prosummive 
arcs,  all  clnldren  will  bo  let  in.     /,.,/,//  v.  Ir.;M,%  B  485 

Pom//,7iL.J.Cb.iir,4.  J>'i)ri'  \. 

In  J)>.fiis  V.  Oo/,M,„n,//,  II.  Ves.  m;  1  Mcr.  417,  where 
expressions  were  used  showing  that  the  parent  could  not  die 
leaving  a  clnld  who  would  not  be  entitled  to  maintenance,  nil 
children  were  included.     See  Emm  v.  Jf„rn\  5  B  4.1 

._If  distribution  is  to  be  made  when  nil  attain  twenty-one,  I,,.Hb„u„n 
0    when  the  youngest  attains  twenty-one,  all  children  ,W11  b    -^"''« 
admitted.     If,,,/,,,  v.  ff,„j/„.,  ;,  B.  C.  C.  434  ;   H  Ves  2,30  ■  -S"' 

•  ^T^'f'  """^  P"'"''''  ^'•""■%<'  V.  rr,m,„.,i7B.:m- 

*  W.  B.  650.  * 

he  distnbution  is  to  be  made  when  the  youngest  for  the  time 
being  attams  twenty-one.  Ooovh  v.  Gooch,  14  B  565-  ;i 
J->.  M.  &  G-.  366.  ' 

-be  class,  the  class  is  fixed  at  the  death  of  the  testator,  whether  '""J?"? 
possession   IS  postponed    to    twenty-one  or  not.     Ill„,,o.  v.  ^   '"'" 
n't  7;.     Cox,  384;  S„,v,  v.  Benlcc,  2  M.  &  K  46;  3 
IJ.  M.  &  a  390  ;  &,«,.  V.  i„«r,  10  Sim.  317. 


!. 


;)li) 


Cb»p.  XXIX 


(lift  ti< 
ohiMmt 
■who  attikln 
twfnty-ouP 
niter  lifo 
intcrt'nt. 


Oifti  <>! 
infomo. 


RuU.i  aft  to 
realty. 


Imni'  iliato 
devise. 


IH!l.l.s  I  OH   \>CKHI.V1MN<1  (  l.AsX. 
Ana  it  tluro  nro  no  c.l,iiar..n  .hen  i,.  «-';''•";•■;'••; ,f '"".',';• 

,/, V.  •/■/, ,,"'■  K"y.  ''''^i  '■■"■""■"  "'■  -''"'"''• '    '•  ::'■ 

,1  K  ,1„.  Kift  i»  t..  A  tor  life,  th,  ,1  t..  ehil'lron  «l.o  attnm 
tw..i,lv-on,.,tl,r  .1"-  -U  l..nx.'a  »»  ivRm-J*  cx>l.w..u  at  tl.o 
,1,.  a1,'..r  A,  nr  wl.i^n  tl>.  vW>i  attains  twentv-m.,.,  wl.ul.over  ib 

la:'.    n.,u  V.  TA,,:,., «  Sim.  Jf  i  //"^y  -«';''■;;'«; "  ■•"■ 

„.„Lr.   JC.M,:    K, /v.    a; 'AML'l..    1..  4H.;/.n 

AV^.N  .SVWn«.'«',  (IK'J"")  1  <''••'"■ 

II —As  Mn.  Miiis  Gifts  oi-  Ixcomk. 
Ev,.«  as  r..ff»'U  IKTSunaUy  tl.o  rules  alrvn.ly  stalnl  .1..  nn 
„,,,,ly  wh,.n  tl.0  reason  for  thoir  application  -Ws  not  c«>( 
Tlu  ■  nndcr  a  gift  of  inoomo  among  a  class  of  .InUIron  ,lnnn, 
their'livos  to  !»■  l-aiJ  on  thoir  attaininR  hventy-ono  yoars,  t  . 
,.l„ss  is  not  as,ortain...l  when  the  llrst  attai.w  twonty-ono,  but 
elnia  horn  aft-r  that  time  will  be  admitted.  L.  rdl  a.m..  h 
EM.:   V, o^/,  V.    W. o>,,  :iT  Ch.  IJ.  2.i«  ;   d,scus.od  , 

Pom/':  Crckwis:  Ihlli.hy,  im^)  1  CU.  til. 
III,_As  Eeoards  Eeai.  Estate. 
The  principle,  upon  which  the  rul»8  applicable  to  personal 
for  ascertaining  the  class  of  takers  rest,  namely,  an  early  dist: 
bution  of  the  estate,  does  not  apply  to  real  csta  o 

1.  As  to  the  cftoot  of  a  direct  devise  to  the  children  of  A  t 
eases  are  not  satisfactory. 

There  is  auchority  for  saying  that  if  there  ore  children  hvi 
at  the  testator's  death  those  children  alone  take,  to  the  exclus, 
of  afterborn  children. 

This  position  may  bo  supported  either  on  the  ground  that, 
a  matter  of  construction,  a  devise  to  the  children  of  A  me 
children  li^ng  at  the  testator's  death,  or  on  the  ground  t 
sS  a  devis!  is  subjo.t  to  the  old  rule  that  "no  Umita 
which  is  capable  of  taking  effect  at  the  common  law  shal. 
construed  to  take  effect  as  an  executory  limitation      (Cha 

^TSS;Sarechildren  living  at  the  testator's  de: 


ik;;li. 
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'  "•    •^'"/'''■'■'/  V.   /«-„v™,   Aiiili     MM.    n,„  „v  .       ^' 

■V-n,  (no,tl,o  arguments  i„  .V,,,,  y     ,f„„„        „  "  ,;.  '■  "''• 

HI,,.,  1       ]•     -7.        ■  ■'"•''!    ^"'""'.t-ont.  ];,.|n    ;);12- 

ver,^l..tlyro„o.toJ.      See  ,.l,o  .,^w  v.  j!   ,:;':.  ,  J,;' 
The  objection  to  the  former  vic«  i,  that  it  ,i,it    „    i'(r       . 

~.u.onthe_.or.,„.,r.i..a::r::;;:::; 

In  ..■oor.Ianee  with  the  latter  view  it  h.     '  ,o„  l.oM  that  if 
bore  are  no  children  living  at  the  testator's  death         1  •  In 
born  after  hi,  death  will  be  admitted.     In  such  a  .11 
>"ust  take  effect  as  an  executory  devis        lilT  , 
Amb.  US  (a  residue  of  real  and'personal  esfato         "  '""'"'"" 

It  the  derise  is  to  ehUdrcn  begotten  and  to  be  begotten  the  r,  „      v. 
aeme  must  also  be  construed  as  e.oou.ory,  so  as  to  leU     ,ll'  the  -''■•'» 
0  .lOren,   whether  born  before    „r  a.er'the   tes.ato  '      lea  h    """" 

see  Goori  V.  aooc/,,  U  B.  0(;.-, ;  .-)  D.  Jf  &  Q  .3«,:     ,!:,.       ' 

If  the  devise  is  to  trustees  upon  trust  for  the  ohildr,.n  of  i  in  n    ■      . 
.a  way  as  to  give  the  child,™  equitable  estates,  it  wo'n      -^•* 

n  ,  T-m"'"  """  "■"""''  "''»°  ">°  P-I-  construction  S  "  '"'■ 
«.1I,  ehddren  means  only  cMldren  living  at  the  testator'. 


w 


m- 


ConUni 


iirtnt 
adcT. 


.,|.,  UlLKS  Kuli  AMi.KlAIMN(i  (LAS**. 

CU|^^»IX.  ,l™th,  all  chUdm.  ouRht  to  be  .ulmitte.1,  but  ther.  .ppe".  to 
Im  no  imthority  in  point.  •    ,  .  , 

..    A  a,.vi...  >C  th.  l..gal  «.uto  to  A  for  life  «..h  n.mnm.l..   t 
„  e^l.  „f  ,.hiM.H,  i.  gov,:n,.,..  in  .1.  oa.  of  •^f'^^"^'^ 

revived  or  fvM>»h'"\  a""  "'»  ■-'"'*  "'  ^"8""''  "^' '.  ''  . 
V,!,  c  ;«).  bv  tho  rule,  of  law  a,.,.lic«blo  to  ..mfng-nt  r. 
•  ■  1  '  .1,,,;  i»  to  «iv  only  tho...  cLiidion  enn  tuko  who. 
intercts  become  vc.te.1  l»for..  the  d..t..rm..,at.on  of  t  1. 
i.,t..re.t.  If  there  aro  nono  at  that  time  who«,  .nter,.!  la 
,<,„«.„  vo.tod  tho  d,.vi«,  in  rcn„.indcr  fail..     AV.,  .  v.        , 

/, ^  •-■  Dr.  .^  Sm.  r,V>;   Vri.r  v.   7^//.  5  M.  ^^i  i" 

V.  IWcicI,  n  Eq.  ilfOi  Hnirl..i,hmy  v.  r.'^Wwii-,  i  Ch.  1).  41. 
Cm/l/rr  V.  //-■(//.,/,■. r,  :i  Ch.  D.  ;«):l-  ■    ,     .    ,, 

An  or-linary  .U-vi.e  to  a  tenant  for  lif-  w.lh  rcma.nder  o  1 
.hiUlren  who  attain  twenty-one  come,  within  tin.  rule  and  go 
,,  tho»6  children  only  who  have  attaino<l  twonty-ono  at  t 
death  of  tho  tonant  for  lite.  ,,-,,„.    ii   Vi 

By  the  Contingent  Uemaindcrs  Act,  !«:-   (-1"  ^  "    vi 

e.  3;l),  it  is  enacted :—  ,  •    i 

"Every  contingent  remainder,  created  by  any  inrtrura. 
executed  after  the  pa.«ng  of  thi»  Act  (2nd  Aug.«t  1«7,  , 
1„-  any  will  or  codicil  revived  or  repubh.hed  by  any  will 
codicil  executed  after  that  date,  in  tenement-  or  hereditame 
of  any  tenure  which  would  have  been  valid  as  a  Bpnnpng 
shifting  use  or  executory  devUe  or  other  linutat.on,  had  .t  n< 
.ufficient  estate  to  support  it  as  .  contingent  .remamder,  sh 
in  the  event  of  the  particular  estate  detemunmg  before 
contingent  remainder  vests,  be  capable  of  tak.ng  e«ecl  m 
respects  as  if  the  contingent  remainder  had  ongin^yl 
lated  as  a  springing  or  shifting  use  or  executory  de™ 

r^her  limitation.  .  ,         v 

1  doubt  has  been  sugge»ted  whether  the  .vet  apphes  w 
the  remainder  has  become  vested  in  one  meml  er  of  a  elas 
i„  ,„eh  a  case  it  cannot  he  said  that  the  rart,<.h«  eja 
determined  "  before  the  contingent  remamder  vests     (WiU 

""Su'i.^iautborityastothe.^cctoftho 
upon  the  question  of  ascertaining  the  class  to  take. 


CoiitiiiK<'"t 
RenuiuiWrn 
Act. 
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•'■   •.^''"■•""ft'Tnlif,,  ,•„,„,„„,  I         .  . 

''"*"  '-  I..  1."  .Mti.tru,.,!  „,  „„  ,       ,  ""■■I'uv.  ;„(;„,  cii.,.xxiT 

-^  ''^ '"-  ",,, "I'S  •  ;::r;''':;"",-''"-  ■  -1,0,  -i;-:; 

'         ■  -I  •>  I  h,  '.ll.l,  l"ry  .l,.ii«., 

1V.-Cm„.„,,kkk1„.k„,..o.A ,„, 

Wicn  tliiTc  in  ,1  (fifi  (,,  ,  I  ii  I 

'•i>iiil"rr„l.,„,,,,|„„  '       """"*•."■"'  ""  "I ,.fmo„t  is  „,„,|,    ;H.,.,,,..,„ 

"i'l'v  "■  lO  I  (>  iierio,!  ,  i  ...1  ■  1    .1       ,  '  'ikr  III 

nscertuinoa.  ''"''  ^''f*  ^'If^  Is  to  bo  •''■'■"^"  "' 

I      .    ,.       ,      ,,  fPl '"I II Inn  lit 

"f  A.     („,,,„„„  V.  &„„„„,,  I  V,,,  So,,  .J,  ""    ''"""' 

•^-ts;:t:'^:^;::;::;r''V" '■:"'■''  - « 

lifetime  and  enmi„^  ■„,.    W„,        ""  'T   '"  ""'  ••-'".or".    . 

arc  the  fnn,P  "  "  "'  "ri'imtmont,  (l,e  rui^,  ih. „„i,  „;it 

"""•  *•'"'•  """•<■  is  n  ,,o,v,.r  to    A    ,„    ,•  '"'"■"■ 

I'mperfy  nmong  children   (I,,  .  •"""  "'  ''•■■•'"■■n 

"f  tl'ose  born  ,„bso„.e^Iy     /„  '  *  ''""'•  *"  "'«  --'■-on 

And  where  ,he  g'i       f,,  i""""";:/-  ^'■'""".  '  V...  ,,, 

death  ta.e„.h„r'    ^^^f      '  "f  "■  •"'™  '«'"-  ^'^ 

»»' Xt:«;r:";-'"';  '■"  ■• • '- «'-  - 


hi 
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ItULia  I'olt  ASCEIil'AININd  CLASS. 


Ite   White'^   Trmh, 


Power  to 
appoint  hy 
deed  or  will. 


dtp.  XXIX.  tho  tenant  for  lifo  wouM  bo  exeludod. 
fiipi-a^  Cnrllirir  v.  Eimujht,  20  W.  R. 
Ti-mh,  r,  Eq.  346. 

At  what  time  tUo  class  would  lio  aajovtaiiiod  if  tlio  donee 
of  tho  rower  survives  the  tenant  f)r  life  is  uneerlain  ;  tliough 
by  analog)-  to  the  caso  of  a  direct  gift  it  seems  it  would  bo 
ascertained  at  tlio  death  of  tho  tenant  for  life,  and  not  of  the 
donee  of  the  power. 

0.  "When  there  is  a  direct  vested  gift  to  children  as  A  shall 
appoint,  the  fact  that  the  power  is  to  appoint  by  deed  or  will, 
or  by  win  only,  will  not  affect  the  class  to  take  in  default  of 
appointment.  Cmtei-lnii  v.  Sul/ier!>mi/,  '■)  Vos.  41.j;  Ftilkiier 
V.  Lor,!  11'!/,ifn,;l,  1-J  L.  J.  Ch,  8:  L'lm'jerl  v.  T/iwailc>,, 
L.  11.  2  Eq.  151,  see  T(7««  v.  FeninH;  11  B.  438,  there 
discussed. 

(i.  If  the  only  gift  is  through  the  power,  and  a  gift  can  be 
implied  in  favour  of  the  objects  nf  tho  power,  only  thost 
will  take  by  implication  in  default  of  appointment  wlio  coulc 
have  taken  under  the  power ;  and,  therefore,  if  tho  power  ii 
testamentary,  only  thoso  who  8urvi\e  the  donee  can  tak. 
in  default  of  appointment.  Crmn/s  v.  Colmfiii,  9  Yes.  319 
V^riMi  V.    Wamiujer,  2  11.  &   M^  78 ;   Kcmicdij  v.    Kingston 

2  J.  &  W.  431 ;   Reiil  \.  liehl,  2.J  B.  461) ;   FircUinJ  v.  Pcaymii 

3  Eq.  6.J8  ;  In  re  Snmnni's  TrnsU,  47  L.  J.  Ch.  O-S  ;  Simot 
V.  Wakh,  5  L.  U.  Ir.  27 ;  Moore  v.  FfollM,  lit  L.  11.  Iv.  49« 
see  BroHu  v.  Pocoel;,  6  Sim.  257,  where  it  does  not  appea 
from  the  report  whether  the  wife  survived  her  husband  o 
not;  seeL.  B.  2  Eq.  157. 

And  if  at  the  death  of  A  a  power  is  given  to  B  to  divide  th 
property  among  the  testator's  childre.i,  and  all  tho  children  di 
in  A's  lifetime,  before  tho  power  became  exercisable,  no  gil 
to  the  children  can  be  implied.  Uiilflieml  v.  Slirphcrd,  -i 
L.  J.  Q.  B.  240. 

7.  On  the  other  hand,  if  the  gift  is  to  such  children  of  A  f 
lie  shall  by  any  writing  appoint,  all  his  children,  whether  or  n( 
they  survive  prior  tenants  for  life  or  their  own  parent,  ai 
entitled  to  share.     Wilmi  v.  Diigmtl,  24  Ch.  D.  244. 


EFFECT  OP  WORDS  OP  PUTL-mTY. 

V.-Eppect  op  Words  op  P„„k,tv 
^-*-,  2  M.  &  K.  46    3  DM  I  ^r'  ""=  '='""■     «'-"  v. 
pear  to  be.-  ""     ""^  ""•  t"  "e  bo™,"  the  rules  ap. 

"tended  on  the  ground  that  Z  ,  *'  "'"  """^^  «■«« 

who  shall  hereafter  be  bor!,  '"'  '''""'  """»■  '»™  or 

'ive  parents.  •■    Ztl^J"  '"""'  ""  '''^"'""'  "'  "«">  -»Pee 
"■e  children-  .ri'l    ^r  ^Cre""  ""K  '"  '^^'-'""^  *'«" 

-et::;;rtSr::;i:::r^- ""'--- -«-o 

^  2.  The  rule  is  tkeL'ZZ.T'T-  V'''''  '"'''-'■ 
born  or  who  „,ay  be  born  herea  ter  wh  T,  "  '""'"■"  """^ 
one.  /r„,rf,  V.  1,-cdcU  -S  B  4S-  »  ,"  ''"'"  """'"  '"^^t^ 
i-iT;  6  Eq.  215.  '  *«'«'"(»«  v.  ffrai/,  29  B. 

3-  In  the  case  of  a  direet  mft  „f 
"•"■•ds  -now  born  or  to  11™,      "T"'''''  *"  -"■"■l^™.  the 
>-'<!  to  be  intended  to     1   o     ",7    "     ™"'"  P™'"""^  be 
"f  the  Will  and  the  ttnlf'tT"  '""■^^''  *"^  "''^ 
For  the  meaning  „f  ,he  word    "^  '  '  ^""^  ^-  ^'-^■ 

-;W..  .V„.;,„,f,  Z::X^^  ^-  -n^dne  ti.e"  see  /„ 

-  to  beteSen.  t  l^wm  ^  b"'  '''^""""'-"  ^''-"^ 
'-'ator-s  death,  a.  not  merdv  the  .  ,  °f  ™*'  '"■^''"''  '"e 
'■'"'"^en  are  to  take,  but  of  L tnt  "'"°"  "'  "»"'  '"e 
'-"i  be  inde«nitei;p:  ;l  ,'%t.f  "'"'^  "^  '"^  '™'«'- 
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to  children. 


.  Children  born 
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•  Lowe,  10  Sim. 
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CbaP'ZZIZ. 

TnUd 
mukiBden. 


Itomalnder  to 
iurvlTon. 


DevlH  to 


When  one  of 
olau  Damed. 


CANADIAN  NOTES. 

A  distinction  must  be  observed  in  the  cases  between  devises 
to  a  class  after  a  life  estate,  which  constitute  vested  remain- 
ders, and  devises  or  gifts  to  a  class  purely. 

Thus,  a  devise  to  E.  during  M.'s  life,  and  after  that  to  the 
children  of  M.,  gives  a  vested  estate  to  the  children  of  M.  in  ex- 
istence at  the  testator's  death,  subject  to  be  partially  divested 
in  favour  of  those  born  during  the  life  of  M.    On  the  death 
6f  any  one  of  the  children  during  the  life  of  E.  they  transmit 
their  interest  to  their  representatives.     Latta  v.  Lowry.  11 
OR   517;  see  also,  Totvn  v.  Borden.  1  O.K.  327;  Re  Shaw,, 
A-  Stuart,  12  O.L.R.  605;  Caie  v.  Mowlton,  40  N.S.R.  308; 
Ferguson  v.  Stewart,  22  Gr.  364 ;  Hellem  v.  Severs,  24  Gr.  320. 
But  where  the  devise  is  to  those  living  at  the  death  of  th( 
life  tenant,  those  who  die  during  the  life  of  the  tenant  for 
life  take  nothing.    Baird  v.  Baird.  26  Gr.  367.    Explained  i. 
Town  v.  Borden,  supra;  McDonald  v.  Jones,  40  N.S.R.  ii~ 
Under  a  gift  to  the  wife  and  children  of  A.,  at  A.'s  death 
a  second  wife  and  all  children  coming  into  existence  dunm 
A.'s  life  take.    Starr  v.  Merkel,  40  N.S.R.  23. 

A  devise  to  A.  and  B.  for  life,  and  after  the  decease  of  A 
and  B  to  their  children  "or  the  survivors  of  them,"  mean 
those  surviving  at  the  period  of  distribution,  viz.,  the  deat 
of  the  tenants  for  life.  Therefore,  a  child  dying  after  tli 
testator  and  before  the  death  of  the  tenants  for  life  is  ei 
eluded.    Keating  v.  Cassels,  24  U.C.R.  314. 

Where  there  is.  a  devise  to  a  class  simply,  as  t«  the  test 
tor's  "children  at  Barnstable"  only  those  living  at  the  test; 
tor's  death  take,  the  representatives  of  one  dying  in  the  te 
tator's  lifetime  after  the  will  was  made  being  excluded.  J 
Clark,  8  O.L.R.  599. 

A  devise  to  children  as  a  class  is  not  affected  by  the  fa 
that  one  is  mentioned  by  name,  and  is  given  a  double  p' 
tion,  and  such  a  one  dying  in  the  lifetime  of  the  testat 
leaving  issue  is,  with  the  issue,  excluded.  Be  Mmr.  14  0.1.. 
541. 


'     I 


EXECUTORS  AS  A  CLASS. 


The  section  of  "The  Will    a  .  >. 
ft  to  a  child  or  other  issue  of  tt  t^^T  ""'"''''''   """  ««-»««. 
■^  the  child   dies   in   ,he  1,1    ,     Tl     '  "■""  "»'  'apse,  K^ect  „,  w„u 
who  survive  him,  doel  not  apnv       %/""""'    ''"''""   i-ue^"' •""'*- 

a-n;rtLfls^h?;:::,:l^  *"  "^  ''^^^'"•■'  ""-".v-..^- 

•"embers  of  the  class  ent  Z  t  "h"  "  *"™*-^-™'''  ^^^''^^^^^1. 

when  the  first  of  the  da     atta  „    )        '"  '°  "'  '"<'""'i''ed 
O.L.R.  491.  '  """'"■'  twent.v-one.    /.>,,  4,,j„  ^ 

Where  there  is  a  devise  to  a  class  at  tu     , 
devise    over    i„    ea.se    of    death     .n  ,•'■"""'•""'■  a  "•'■."d.v,., 

P™visio^fortheapplicati*o^h        ■■       '""'-™'''   "■'"•  «»«'"— 
"e^o-  the  period  o^dis^r^ut    „;:"?"  '"  '"'"""™''- 
sorted  to  for  maintenance     the   in  T  """""'  ''^  '■''• 

as  by  passibility  the  devise  1  ^'^^     "'"^  insufficient), 

—r:i::rtrc «?""''  ""--^^  *-  -^— 

-t  a  devise  to  a  class.    McZoT.  7]  """^  •"™''™<'''"  -  """"" 

A  direction  to  exeeutortoH     .''"■"'  """*'  '"  O^'  ^^S- 
I'-S^atees  before  named  and  his  eve  V  '"'''*"'  ''™™^'  the  Kx«„.„„ 
"■"'n  in  equal  shares  or  propo,t  o        "''  "  '""^  -"■vivinr*"*- 
fare  only,  they  being  trcTted    ?  '  T'  ""■  "''"'*''-  »»» 
i^w,  i  O.R.  18.  '"^  "'  *  -^'a^^-     «W  /Tom.  v. 
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CHAPTER  XXX. 

MEANING  OF  WORDS  DESCRIPTIVE  OP  RELATIONSHIP. 

I, Kephews  and  Nieces. 

Nephews  and  nieces  mean  pn'ma  facie  the  children  of  bro- 
the,,  and  sisters,  inclnding  those  of  the  half-blood.  Mine, 
V,  Butler,  A„,b.  514;  Gri.ve.  v.  Ra.lcy,  10  Ha  6  ;  CoHon. 
S.„,.„„.i-f,  1  Mad.  45:  In  re  Cozen,;  MUcs  v.  Wdson    {1903. 

1  Ch.  m:  «.e  Briou  v.  Brian.  33  W.  R.  454;  In  re  Reed,  o 

L.J.Ch.  7!)0;36W.R.682.  ,        ,      ^       .,, 

The  meanins;  of  the  word  will  not  be  enlarged,  whore  th 

pift  is  to  each  of  the  present  nieees  of  A.,  who  had  only  on 

nieee  of  the  first  decree  living  at  the  date  of  the  will.  Crook 

Whitley,  7   D.  M.  &  G.  490. 

The  fact  that  the  gift  is  to  "nephews,  descendants  of  m 

brothers,"  will  not  enlarge  the  class.     Williamson  v.  Moor 

10  W.  R.  536.  .       .       u    „  „, 

The  fact  that  a  great-niece  or  a  wife's  niece  has  been  pi 
viouslv  called  a  nieee  wiil  not  without  more  enlarge  the  mea 
ing  of  the  word.  SMley  v.  Bryer.  Jac.  207:  nomp^on 
Sobinson.  27  B.  486;  Smith  v.  Liddiard,  3  K.  &  J.  2,,2;  Wc 
V  Welh,  18  Eq.  m-.  Merrill  v.  Morton.  17  Ch.  D.  382;  /« 
Cozen.^;  Miles  v.  Wilson.  (1903)  1  Ch.  138:  see  Seale-Hay 
V.  Jodrell.  (1891)  A.  C.  304. 

Nor  will  a  gift  to  my  great  nephew,  and  such  o(;..r  of  , 
nephews  and  nieces  as  shall  be  living  at  my  death.  Blowc 
T'rusfs,  11  Eq.  97;6Ch.  351. 

But  if  the  testator  has  at  the  date  of  his  will  and  death 
nephews  and  nieces  of  his  own,  and  there  are  nephews  : 
Pieces  of  his  wife,  they  will  t.Ue,  thoug  he  may  hav^^ 
brothers  and  sisters  living  at  the  date  of  h.s  will.     Hoy< 


I'lirsi.Ns. 

»-«;    see  A(i„f!f  v.  Ona/„T,   17  ^    j,    „.,-.'   .      '  "  .7' 

/«^/«»  V.  Jla,,e.,  (1894)  2  Ch.  83.  '  ''"  ^"" ' 

The  words  "nephews  and  meces  on  both  «de»"  inclu,l« 

a  w^e's  nephew.     r.-o,,,  ..  p/„„^,  30  5.  jcs ;    .D.  ^^t? 

nep":wf:rd°:?;::r::r  :T,rt:fdV''"r!  -  ^'^' '- 

neph^,.d^nd;.ees.'^:;?;Sl:L:K'?K;:3S- 
And  ,£  the  testator  expressly  doflnes  a  niece  as  "my  nioc' 
daughter  of  my  nephew,"  nephews  and  nieces  wilHn        ,' 
(rrand-nephews  and  grand-nieces.    J„,>,cs  v.  S.M,  14  Sim  S4 


II' — Cousins. 

aunt  ^t::z:7:4TS':Tv'  """'^^  --^  '=--■ 

J^-«...  V.  ^.Vfe„,  „  B.  305;  /,.,,,  ,  ^„,,,^,  ,«j^;^,; 
Mher  0    great-grandmother.  and   wiU  not  therefo-e  iLlud.  ""'" 

Jl  If"'  "'/°  ''""'"^  ^"^'-^  *'"'  '«■"  -'"  -elude  all 

their  £  melntf  ,"7.'  ""'"'"  ""= '-'^ -"'  Have  F..u„. 

n  stact  meamng,  unless  there  is  something  to  show  that  "^'^^ 
J  testator  .s  not  usmg  them  in  their  proper' sense.     7         ^■'""■°" 

'"'  ''"'"'"'"  '■  '^*'"'.  15  Ch.  D.  528!whereir.,<,«  y. 
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Oktp.  zzz.  Mayoll,  i  B.  C.  C.  12o,  is  explained,  and  Charijv  v.  O'ooili/ei; 
Euss.  140 ;  S'kox  V.  licll,  1  S.  &  St  301,  are  dieapprovod  :  ss 
WatH  T.  liammkr,  30  Ch.  D.  612. 

"  CouBin  "  may  include  the  wife  of  a  musin.      In  i-f  Tni/hi- 
Cloak  V.  Haiiiiiwiiil,  34  Ch.  D.  iV>. 


Cirnnil- 
cliildren. 


.(ffi   :! 


III. — Grandhiildhex. 

Similarly,  grandchildren,  unless  explained  by  the  contcx 
will  not  include  great-grandchildi-on.  OxJhnI  v.  C/iim/u, 
3  V.  &  B.  09. 

But  if  the  gift  is  to  grandchildren  herein  nnnicd,  a  grea 
grandchild  who  has  previously  hei-n  called  grandcliild  may  tak 
iriiwi/  V.  lierh'hij,  -i  Ed.  194. 

IV.— Isscu. 
A  bequest  to  issue  ns  purchasers  goes  to  all  issue,  cbildre 
{grandchildren,  &c.,  as  joint  tenants,  and  all  come  in  who  a 
in  existence  at  the  time  of  vesting  in  possession.  Dotciiport 
llnahm-ij,  3  Ves.  257  ;  Frcemnu  v.  P/inlii/,  3  Vcs.  421  ;  MaMi 
V.  Lp;i0,  25  B.  531 ;  Wclihii  v.  Uoyliiml,  4  D.  F.  "  J.  Olj- 
Hohj/rii  V.  Neith;  11  Eq.  48;  Eihinnn  V.  Airher,  (I."i3)  A. 
370. 

And  in  the  case  of  a  devise  of  realty,  all  such  issue  take 
joint  tenants  for  life,  or  in  tee,  according  as  the  will  dates  befc 
or  since  the  Willt,  >  ■'t.  Cook  v.  Cmk,  2  Vern.  545  ;  Mo,j;i 
Mogij,  1  Her.  054,  089 ;  Dfihll  v.  jr.k!,,  2  Sim.  319. 

1.  In  the  case  of  realty,  however,  this  constniction  will 
excluded  if  there  is  a  general  intention  manifest  to  keep  t 
estates  together  in  a  single  lino  of  enjoyment,  in  which  case  t 
estates  will  devolve  according  to  the  rule  in  Mnrnkrillr'a  Ci, 
Allgood  v.  Mike,  L.  H.  7  Ex.  339;  ih.  8  Ex.  160  ;  and 
W/iiteloi-k  V.  JMiloii,  1  B.  &  P.  243. 
In  what  cases  2.  The  generality  of  the  word  issue  will  be  restrained  if  i 
'Sd^n""'     testator  explains  that  he  meant  'jy  issue  children. 

a.  This  will  be  the  case  if  the  word  issue  is  coupled  w 
father  or  mother  or  parent :  for  instance,  if  in  a  substitutio 
gift  to  issue,  the  issue  are  directed  to  take  their  parent's  sht 


Excf^ptione. 


I«SI»E. 


n.ight  bo  calloj  „  slid  rscnJ  ;?f  t;'"'^*""*'''"'  '""  ">  -'"'* 
"feotl.o  testator  ,listi„„„i,,,„,  1   ♦  "    ^''  '  •"  ''■'"■'. 

^'>"a-sswe,ehiM.„.cSt;:;tr'"'™''^^''"'^""''^ 

(IW;))  1  Ir.  48^.  "  '"  '■'"''Ir™-       Avry  v.    /V./„v, 

The  fact  that  there  i«  .,   „;u 
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'^t'O  cases  «((;«•« 


'vV.  .- 


Jio  Jif/i'fjn//f//f\    7/7// 


13  Ir.  Ch. 


J-JO;' 


is^uc  cannot  '.o  restrktej,  thou'^h    he  '"'"'/'""  "'"  "-""l  S;!'.": 

;;«="' ;:;  r;;:T;r5;;*;' "-«» ■---..... 

'■  ^'^  "  marriage  settlement  or  in  n  .,**i 
»;  -'niage  of  a  legatee,  limitet  ons  i^'^ ""'  '/  «'"  -"'»  -"-'.Ho 
oHho  marriage"  have  in  IrelanHc »   "7  f/''""'-"  -S.- 
"■      i-q.  I ;  A  ,r  Bern,;  Tn,./,.  I.  Jj. 
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Chap.  XZZ. 


lK!.ii['liiwrully 
bt'gutttu. 


Efieot  of 
gift  over. 


Explanatory 
refercDcc. 


No  rule  tbat 
if  ifisuc  once 
mean!* 
children  it 
always  means 
ohildren. 


10E.1.  81;  ///  ir  lllroii,  1  L.  U.  Ir.  ■^58;  Ilun-h  V.  Lofli 
(1890)  1  Ir.  '101  ;  soo  Doimjhiir  v.  nrmh;  I.  R.  0  Eq.  489;  , 
re  n'(rre,i's  Trml",  2(5  (Jh.  I).  208. 

A»  to  the  meaning  of  legal  issue  by  ninrringc  in  a  will.  « 
Jlrri/\.  llivil/iimili;  11  EiJ.  -lU. 

Tlie  words  issue  lawfully  begotten  of  a  person  will  not  confi 
ie8ue  to  ehildreii.  ILi.'/'l-n  v.  WilMmr,  il  T.  U.  :)72 ;  Ermi, 
Joiii')',  •-'  Coll.  "ilfi. 

,/.  If  after  a  gift  to  issue  the  testator  adds,  "  and  if  but  o 
then  to  such  only  chil  1,"  issue  will  mean  ehildren.  GnMir 
Urem-o.  U  Sim.  iHS;  Cnrlrr  v.  Iln,l,i//,  2  13.  ■•'i\ ;  liri/iUii 
Villill,  T  Eq.  472;  In  rr  Jlojiiim'  Trml^,  9  Ch.  D.  13 
L,  ,T  Hiroii,  1  li.  If.  Ir.  2-58;  see  Tn  re  Memk'a  Trm 
7  L.  11.  Ir.  51. 

f.  In  a  gift  to  tlie  issue  of  a  tenant  for  life  ami  their  hei 
followed  by  a  gift  over  if  the  tenant  for  lifn  dies  witlu 
ehildren,  issue  means  children.     Mr  ./ini  v.  T/iMiim,  9  CI.  B. 

043. 

/;  The  testator  may  explain  what  he  meant  by  issue, 
instance,  by  addi..;;  after  a  gift  to  issue  the  words  "  child 
children  "  or  "whether  sons  or  daughters " (n) ;  or  by  referri 
to  a  gift  in  favour  of  issue  as  being  a  gift  in  favour 
children  ((.).  Ilorscimol  v.  Wat'oii,  3  Ves.  ^83;  Farrimt 
Xichoh,  9  13.  327  (a) ;  Macyreijor  v.  Mocyretjor,  1  D.  F.  &  J.  ( 
Bahr  v.  BinjMoii,  31  13.  209(4). 

g.  It  has  been  said  by  Lord  St.  Leonards,  referring  to 
meaning  of  the  word  issue,  "  It  is  a  well  settled  rule  of  c 
struotion  and  one  to  which,  from  its  soundness,  I  shall  ahv 
stiictly  adhere,  never  to  put  a  different  construction  on 
same  word,  where  it  occura  twice  or  oltener  in  the  same  set 
ment.  unless  tliere  appear  a  clear  intention  to  the  eontrar 
Eiclijway  V.  Mimldltrkk,  1  Dr.  &  War.  84,  03 ;  see  Koch 
Rmhe,  2  J.  &  Lat.  501,  568. 

That  dictum  is  asserted  perhaps  too  positively  as  a  gen 
rule  of  construction.     Ediirmn  V.  Arclm;  (1003)  A.  C.  t 

384. 

Lijoking  at  the  case  in  which  the  rule  was  laid  down, 
true  meaning  of  the  rule  probably  is,  that  if  upon  the  wl 
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"-"umg  wherever  it  Zn        ^7'"^ «•  it  m,.t  l,„v,.  ,|„U    ~^-^ 

"»"^hter  the  word,  l::!::'!:;,:::"  -^  ""•-'t™,.,,,  ,o ,.  ,v,„.„,..„„ 

--■"e  in  givin,  a  power  »„:  ^    Itr  I  """  '^"-■^--''r,  S,--" 
'»■«'  only  i,  u.ed  („);  ,h„t  io  ol     I  '""''"*^  "'o  "■""> 

;°f-t.  where  it  m„at  .ea„  eh^,       ^    Z  ^  ■'  '"'''" 
"">  "swe  and  another  rift  to  th,.  Irn  f       ''''  "  "  S'"  «o 

'if"  W;  that  half  thoXV  l"  "'  "'"  """^  *-""■*  f"'- 

f^  "t-  half . ,;;:;; :  *;  *«  -  h,,„„.  „„^ 

being  giren  to  the  issue (,/\  •  ,1    /  "' '""«''  """'inf-' 

'""owed  by  a  gi  iTI  2  t  f  "  ''™'"  •"  "''■"'''"  '0  ■-"»  i» 
interpreted  to  mean  eh  d"!;  """"""""■■"  *°  ™'"'  «■''-''  i^ 
i-ue  i,  always  uTedi^eo^-N"  T  "'"™"'  '°  ^''^  "'"* 

II  Ha.  2.33.  ^"^  Wi  ^''"  Wmimm  v.  T;.,/,,, 

■"itit  will  inehwl.  „  ,  *""  '''''■'">  of  tlio  parent     '>"■''■"  of 

»y,  all  the  «8ue  bom  at  the  te8tator',  death 

Y 
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and  coming  into  Iwing  boforo  the  donth  of  the  toi.m.t  for  I 
'  are  .idmittc.1.     Smriilr  v.  Chrhm,.  14  W.  11.  070. 

If  tlio  gift  U  to  Bevornl  for  lifo.  nn.l  thon  to  tlii'ir  i»»uo,  » 
cro8.-r.Mnni.i(liT«  iMweon  tlioni,  the  (-li.«  of  issun  to  t,.ke  un. 
the  CTOf^-romainacrs  i-  llx"d  once  f.ir  nil  ut  tlie  .lenth  of 
liaront.  wlio  is  t.auiiit  for  lifo,  mid  not  at  tlio  death  of  ' 
tonniit  for  life  dying  without  is»no.  h  ir  Ri,l<j,\  TnU 
Ch.  IHl''. 

v.  — I>1'.«(KM'VM-'- 

.1  Di>scendnnts  means  jiriim  ,tiirir  nil  descondanti  living  at 
I  time  of  distribntion,  nnd  iii.iiureiitly  ihoy  take  y»r  <«/ 
j  r™.«/..'/  V.  <'f«n;  Anib.  il^r  ;  :t  Sw.  :i-'o  ;  IIMr  v.  iV/--,/ 
i  :i  B.  C.  C.  ;iU7;  lie  f/mm-;  ,V«//».«.«  v.  (/'.•«lir,/i,,  l<i  1- 
i  •,>10;  (ilJL.  T. -'01. 

But  the  expression  "  descendants  or  rciivcsentatives"  imp 
a  distribution;..'/-  .^V/jw.  Iluirhml  v.  6'.»-«".//,  •.'  Cox,  l«7. 
The  word  descendants  requires  a  Btronf;or  explanatory 
text  to  conBno  it  to  ehildren  than  the  word  issue.  l''or  insto 
a  dire-tiou  that  descendants  are  to  take  a  parent's  share  w 
not  limit  the  class  to  children.     Jl'i/j>''  v.  Ciirid;  11  Cli 

873. 

It  would  seem  tliat  the  terra  "  descendaut.s,"  when  usetl 
word  of  purchase,  and  coupled  with  a  gift  to  tlie  ancestor 
a  substitutional  and  representative  wnse,  ao  that  in  a  gi! 
several  and  their  descendants,  descendants  would  not  tak 
competition  with  their  auecstor.  Tm-hy  v.  Jlll/iii:/,  2  .fur. : 
4,s:) ;  and  perhaps  Joim  v.  I'lir,;  (i  Sim.  -'.J.J,  may  bo  supp 
on  this  principle.  See,  too,  Siiiil/,  v.  r-vV'S  ■-•'7  U-  »'> ;  -" 
Sloiiclieim;  '■ii  B.  IJC  ;  -'  D.  J.  &  8.  r,:W. 

A  power  to  .appoint  to  descendants  does  not  avithont 
appointment  to  the  legal  personal  representative  of  a  descei 
though  ho  may  happen  also  to  bo  a  descendant.  In  re  Si(» 
Ti-ml,  2(1  W.  R.  03  ;  47  L.  J.  Ch.  65. 

VI. — Offspkisci. 
Offspring    without    explanatory    conte.xt    means    ehi 
Tdhiilrmi  v.  Niron,  W.  N.  1899,  11.5. 


means    chiUlren  I 


RKHTIONS. 


vii.-i;, ,  ,T,„.v, 

--":«:=;*::::;*';''■■' "r '■■ 

"-»,.  V,  „w,,,,  ,■ ;:.';:,;  ';;■•;■  :  ■-  t,  .-„  ,.. 

Amb.  7(1.  "■   •";    '■■'':/'•  V.  SiiIMh,;,. 

Hut  tl,o  l>'nn,..,,.la(i„u,-o,...n,..,r  r  1  .■       ., 
".Kl  ..l„.io,.  ••  „,  .,  ,„,,„i„„^  „^  ;        -    ;;••-»  'or  "  fn,.,..ls 

'"»?.  "".1  .1...  Co,.H,  wh,.„  .,„„,,,„   -"f->"flm.u  ,„.„„. 
•■•<"t-.l.avon.,tri,.t„<l  <1„.,„  ,„     ,  '""""  "'"I""-"- 

•1.0  Statutes  of  1.  ,    i  ^  l'''''"' '■"'■''^'''"f '"''■■•"ewi,l,i„ 

V-  ir,„-n.,  -,  V..,.  .s,.„.  .vr-  VJ    ^™,*''  ""^  "■'"■''/"'™ 

llieiK.Ro;i.,,,r,i,i(„,I   „„t    ,1  ;'■ 

■»»  i"  '1-  l.ro,,o...i.n.,  fix.l  ,,V  „,.,  ,,       ^    '"  "  "V."^"'".  "-"' 
'"'loss  tlioy  tnk..  by  i,„„i;„,„-  '  '  ""'' '"  J™"'  t™«»t, 

.^^•....<eL..n„I™^!:;;r^'-;;';';'-'v,. ,,...,  .bo,, 

^V".  >-.  z.  y(,,v«,,  1.-,  r,,    H  f;"^' '  '■"'  «■  ■-''•'.• 

A  i.mvor  to  scloet  relations  extends  to  ml  ,■ 

-er  t,.  .,t„te. ":  oilier  s;'r;:^rr 

has  not  altered  tl,o  l„w  in  tl,;.  7     *  *  "'*•  '■■  •^') 

"  ™"-'  ♦'•^'«a;or  „;„^:^b,  explanatory  words,  extend 


"f  kill. 
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Olitp.  XXX.    till 


out  for 

rvlntidna  fif  II 

IM'rMin  «Im)  L> 
111  tritimntr. 


wnnl  .eUtiiiiii  to  jKTwin"  nut  within  tlio  «tatiitc  briU 
V,  .I/,//i./,, .-.  Vci.  ■•.■.•(•;  llM«rl  V.  llM,,rl.  |.-.  Kq.  :IT'.'.  '  ! 
Ili:iuill  V.  IfMij/irnnil,  Alllli.  T'lX. 

Wlioro  tln'  tcsditiir  mmli'  n  It'ttt  fm-  tin'  1» m  lil  "'  'li'  »il 
rplntioii",  nnil  tlin  wifo  hiii  illcjfiliiimtn,  cliilill"?",  "ml  fur 
yivHi  ycar»"lil,  it  «ii«  Im'M  "  ri'lntimis"  mu«t  mriui  thon' v 
wniilil  Imvi'  1"  (11  her  rcliitinii-  ir  >li<i  liml  I'lvii  lojtilitn^li'.  /i 
lliiiLi'ii :  Stiiihii  \.  A'//ii<,  (If^lMi  :l  Cli.  M\:i. 

Anil  wlii-ro  tliii  tislntor  liiul  wm'II  cliiMr.ii,  of  wlium  tli 
«.w  illc),'ititnii(iMiiiil  III'  nilli'il  lliini  uU  lii«  rliililrcii  niul  wtt 
llin  slinri'M  "t  ilimglitcrs  upon  truKtu  fnr  ih..  .liiuulilcr«  nml  tl 
iliililii'ii  Willi  an  iilliiiinli'  lrii»t  in  ilcloult  of  cliililion  fur 

jiortoiis  wlio  wiiuM  Imvi'  1 n  .■nlillcl  to  tlii>  iiliriiv  umler 

ftatiiti- if  tliiMlnuglitiT  luiil  (lii'il  without  hiuiii;;  limin  ninrr 
it  wn«  hclil  thiit  upon  Iho  dciith  of  mi  illcgitinuito  ilnujrl 
witlii)\:t  childrDn  lier  shnro  piissi'il  to  tluido  who  would  hiivc  I 
thonrat  of  kill  if  nil  th"  ihildirn  liml  liooi!  lofrilinrnto.  / 
»•«*/;  »■»"'/  V.  »■-««/,  (lilli.'i  ■-'  Cli.  iil-'.  overruling  li 
Sl'iii,//,//'-  H'fiitr,  r,  V.ii.  :i!i:l. 

I'riimi  I'llrii  the  iluKB  of  ri'hiliolis  to  tiil<i'  is  to  ho  (iscoltui 
nt  tho  ilnith  of  the  propo-itus. 

Thcrefiii  ',  wlicio  thi;  gift  is  iniiiudiiiti'  or  in  ivniuiiider  to 
tcstutor's  irlationB,  uflcr  gifts  to  persons  who  nro  somo  of 
next  of  kin,  his  next  of  kin  at  his  death  iiluno  take.  /(«//«( 
Mmrhvi;  :l  li.  C.  C.  -.'^it :  J/"  /.r»  v.  l[m,i„i;  4  1!.  C.  C.  ; 
r„m;'  V.  Vimrnt,  1  Cr.  &  M.  oHH  ;  2  M.  &  K.  NOO  ;  ->  So.  : 
■>  Bing.  N.  I-'.  ■'i'2X ;  ','  Keo.  0:10  ;  see  Kinjln  v.  l.f  Ihctoi 
Kq.  I^."*,  where  there  is  n  ilieei-oinncy  lielween  tho  head- 
and  tho  judgment ;  Eon  ,-.'  L,  .1.  f  'h.  :!<!■.'.  See  Hh  rl  v.  Phi 
Iliup.  N.  ('.  4:14. 
Oiftto.iioh  If  tliogitt  is  to  .sucli  relations  as  Eurvivo  the  tenant  tor  lif 
relatbnn .!«       [       ;   nscci'tainod  at  the  death  of  the  uiu'  4or,  while  those 

narvivo  tlic        ^  "^  i     ,    ,         f,-  i  /^ 

t'nimtfi.rlifo.  j;e  tefnre  tho  tenant  for  Uie  are  exeluded,     lliilKip  v.  (  m 

1)0  O.  &  S.  411  ;  l!r  Nifli :  Prnll  \:  llevaii,  71  h.  T.  .'.. 
Anicre  ilic  Tho  tenn  relation ',  however,  has  not  tho  same  direct  ref.': 

lS°.o°eMx"If  to  the  death  of  the  propositus  as  heirs  or  next  of  kin, 
/[•""nw  therefore,  whore  there  is  a  gift  to  A  either  for  life 
wm  anil  remaiuder  to  her  children,  or  to  A  absolutely,  followed  by  1 
death. 


Wlien  He 
vliuw  to  lako 
luider  a  gift 
to  relatiiitiM 
18  to  be 
aaccrtaiut^l. 


.  Ik'  flui'cltilillt'il 


KKI.MIcix,. 
"W.ifAdin.wi.hou.  iMUn,,„,l,„,,„,„     .        ,     . 

■^'■>-->.  J.',.;  ..  r„rt,,,.  M  v.,  ;,s     ,■"'':;  •"""''   '  "■  '••  «•■ 
'!•';  «•../„,/,  p.  :)  10,,  y       '       '        "■■-"""■.''•■■*  I'.  K.C.I, 
A"'I   tlu.   t,.,.at„r  „„,v  I,i,„,,.|f  ,^^   ... 

"■"1  giving  ,!,„  ,.o,,„,v.,   ,.;'"""■'  "  •'■'"""  f'"-  ''•'•.■. 
•-'■■J  I    800/.'.  A-,,./,, ■    /.,,,//,.    /.     '    -,  V    '■•   '-""■'"'""'.    I-.  II, 
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AVhlTO  111,.,-,. 


■  the  ( 


''"^".It  of  npp.in.l':"! '""'''"'""  •"-'^■•i 1  no, if,,,,  „,,, 

'■   '  "'"o  i,  „o  life  i,„„,,,,     I  .  ;.',",i:,';;,l;''', 

I«"v.T  to  «|,p„i„(  ,„  „,„  ,  .  I"»V,T   .,  a   g„„„„,  ,,,,,.,,„„„,„ 

•"to'vill  l,„  „,.c„rtai„e,I  Mt  to    I  r^     ■"'''■"'""'■•'■'''-'''"-•"»' ■ 

«'- .1.0  ,«.w,,re,,p,v,:,''V':,'T;^' ';"■"•''•" '"■" 

■<"' "Mho  t.M,.o..v  J, ':;';;;;-". -;o< .xt.,f 

^■i^o;r,Lt!;:ti';:;.r'''''''r""'^^^''^''-'— 
>-riMo„ppoi„tt:i  ^irr':'''''*'"^^^ 

>''V.,v,  (lM!l!)i   1  I-   3.,4.„     ,         ;  "'  '  """■■■'o,,  ■    I)i,„/„n 
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11  rioreh" 


whether  th( 


POIVOI-    is    0,16    of 


n-IM 


"      ^"  '■*     ■^•-     -Lit 


Ttl  St.  Leonnrds  ou  V^ 


U'itiiihe 


Mor. 


o«-er«,  (it;2,  nad 


see,  too,  A.-  7 


'^""..t   for  life  and    the  luee^ 


"-»   ■'■•V,  uat, 
(^nplu,',  Till,  2  Dr.  &  Sm, 


'■'■''''V,  4  Vi„.  Ab.  m,  whe, 


persons,  and   the   clas, 
tenant  for  life. 


of  tlie 


>re   t'. 


power  wen.   diffevont 


"■■"  '"'■«rt«i-ed  at  the  death  of 'the 


IJireclioii  to 
n'cure  fur 
luniily. 
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personalty  to 
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ji-  wuiiiis  i)i>LHii'rivK  01'  i;i:i.AiiiiN-iiir. 


VII.— FaM  1  l.V— I'llIKN  !)*• 

Tlio  %vovd  family  rany  hiivu  a  ditferciit  moairmg,  a.-cnrcUiifC  1 
thp  context. 

1.  In  the  case  "t  devices  of  land  : — 

"  It  land  l.e  dovisod  to  a  stock  or  family  or  Ikiupc  it  shall  1 
nndcr.«tood  of  the  heir  princiiial  of  the  houf.^."     f-»i'-lr„ 
Cliirh:  lloh.  :!:i. 

Thi:<  will  1)0  the  case  where  the  word  is  used  as  a  (|uai 
word  of  limitation,  where  for  instance,  after  a  devise  to 
per«on,  there  is  a  direction  that  the  properly  is  to  renia 
in  his  tamil^•.  n,,m,„.\  Cmr,  Hyer,  li:!:t ;  A"  J-  C'hill 
„■„!,    V.    .S»,///,,    .-.    Jlan.   &    S.    l-.'r,;    Or/ffll!,^    v.     ?■.>"«, 

B.  -Ml. 

A  devise  t.>  A  and  his  family  according  to  s.'nionty,  gives 
an  estate  tail.     Liimi  v.  GoMsmitt,  '.'!)  B.  «■")". 

f^o,  ton,  a  devise  of  land  to  A  for  life  "in  .onfidei 
that  'after  her  decease  she  will  device  the  property  to  i 
family,"  goes  to  the  testator's  heir-at-law  upon  A's  dea 
Wih'iht  V.  Atkipi^  17  Ves.  iWi ;  10  Ves.  ■<in!). 

ITnder  a  direction  to  secure  property  for  the  henefit  of 
person  and  his  family,  the  realty  will  he  settle.l  for  1 
with  snccessive  remainders  in  tail,  and  the  personalty  t 
he  settled  for  life  with  remainder  to  the  children.  K'/ 
V.  B--WS,  l-"*  Sim.  1";  2  rh.  oSi);  Woolnmr  v.  Bun-o 
1  Sim.  51-2. 

2.  It  is  now  settled  that  in  a  bequest  of  pcmonalty 
a  mixed  bequest  of  realty  and  personalty  to  the  fan 
of  a  person,  the  primary  meaning  of  family  is  ehildi 
Itm-mx  V.  Pahh,  8  Ves.  604  ;  Tfrnj's  Will,  19  B.  Of 
Wood  V.  Woo,l,  ■?,  Ila.  (iy  ;  P>irldnmi\  Trmh,  1  Sim.  N 
242;  r„ilc^  V.  Cn^M<l,  13  Sim.  592;  Bm-t  v.  Uclh 
14  Eq.  160  ;  P/,w  v.  Clai-ko,  3  Ch.  D.  672  ;  /"  -•-•  II«>c, 
mn  and  Tmm,t,"s  Ch.  D.  -Tin;  /-.  ir  Mnlquce»,  -\j.  E. 
127 ;  lie  Miifl'lf ;  Jones  v.  Mnmn,  55  L.  T.  071  ;  /i. 
BntlenhjU  Tn^t",  (1896)  1  Ir.  600 ;  see  Woods  v.  Wood 
M.  &rr.  401. 


"■  „    ■■'-*«■-'';■, . 
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47  L.  J.  Ch.  62.  '•         '  '  ^''-  ^"'  "«»""'  ^-  «««•'«««, 

In  »ueh  ease.,   ,he  Co  '1,7"     '"'''"''"'''■•'' "«'"''• 

«  "a.  708.  rj.j:  1^^:;^;    ;;-    ^''-.-VV.^..,, 
-7  r..  R.  Ir.  289.  '-""'•/(aiic  Don<,Uo„s  v.  ZJe.y, 

'«'  «'■■"  rplire^rrJlLT'  "  '"'''"■™'  '"""■"'^  '"^^  ">-' 
''•  ««  a  iJift  t„  ,he  familv  nf  ""'°""°- 

-n'"..r:/r:a:;t:~;r""^ -^  ^-"  --  ----- 

«•-"""  -t  be  adop,e,I  ,v     r      \    '  "  ^n^'n'^ion  a^nZlSL 

;"™i'v:::Sr;;:;;::.:-:---;-oape.„„..^^^ 

If  rliere  are  no  children  the  donee  nf  th 
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('.II  • 


Cheng  Xeo,  L.  R.  6  P.  C.  381;  see  Rohinaon  v.  Wadddow, 
tl  Sim.  134;  ^»  re  CuUimore's  Trusts,  27  L.  R.  Ir.  18. 

Whin  family  is  construed  children,  a  simple  gift  to  the 

families  of  A  and  B  goes  per  capita  in  joint  tenancy.    Greg 

nry  v.  Smith,  9  Ha.  708. 

,b.th.r.         So,  too,  a  gift  to  be  divided  between  the  famUies  of  A  an( 

1£,KS'  B  goes  to  all  the  children  of  A  and  B  per  capda  as  tenant 

■  ■  "■    in  common.    Barnes  v.  Vatch,  8  Ves.  604;  see,  however,  Alex 

ander  v.  Douglas,  Rom.  N.  of  C.  93. 

Under  a  direction  that  after  the  death  of  the  testator' 
wife,  to  whom  a  life  interest  .li  lands  was  given,  the  land 
should  revert  to  the  testator's  friends,  the  heir-at-law  wa 
held  entitled.    Coogan  v.  Hayden,  4  L.  R.  Ir.  585. 


Chip.  ZZX. 


Whether  a 
(rift  to  neverftl 
teinllieH  Koen 
per  cipita  or 
ftr  ^tirpen 
kmong  them. 


Friends. 


CAN.VDIAN   NOTES. 

See  the  eases  'ited  in  the  notes  to  Chapter  XXII. 
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CHAPTKIi  XXXI. 

'^•"■^^■0„Kii«,K,xr0KK,X,K.,.KK.KV„T,v.., 
AM<  I :\i;(;UTci|;s. 

S.NfE  tl,e  luluTituucc  Act,  m-:  (,i  &  4  will    i       , 

under  a  devise  l,v  „„  ,,,,„,;^  ,„  '^  *  ^Y     '.  -  l««),  s.  :),   o,.,.  kxi. 

tbo  hoi.  takes  „»  pureh^er,  and  1"  ^""■^  '"'  "''''  ''"''•  '>^^-    ~ 

tiey  take  as  j„i„t  t,.„a„,s       ,^,,,7     ">'  ™"'"''"'  ''*" " '''"' 

Hf::i::S;f  sir;  ;■-"--'-• '«-^- 

and  if  A  dies  witho,  t  InvinT:     ",  'l'"^'"^''"  "'"'  "'«-  '-i-, 
and  daughters  then  Hv    "  1    l       ""•  '"  ""'  '-*"'»•»  -"« 

The  rule  is  that  "  «™«  <,,,^  /,;,;.   ,;■    /■  -       . 
devise  to  the  heirs  of  a  liviuo-  n,.,-'  ''  «''«-''f"re  a 

intention  of  the  ,vil,  as  to  sho«  tl  a   th    tt  7    '     "  ^"'"™' 
the  heir  apparent  or  presumnt L  !       "'  """"*  ''^  ''^'^ 

>  B    now  hving,       A,,,/,,,    ^    ^„,,^^^^_   ^ 


fl 
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Devise  to  the 
heir  of  a 
p  irtieular 
name  or  to 
heirs  male. 


Heirs  of  the 
luJy. 


Whether  the 
heir  laale 
takiii;;  hy 
piireliase 
must  fraro 
hi«  desceut 
llirough 
ir,:-le'. 


GUIS  lO  IIKIKS,  NliXT  OK  KIN,  ETI'. 

Vent.  ;!I1  ;  (,'iivth.  l')4;  soo  Cliamkn  v.  Tui/loi;  2  M.  &  Ci 
:irii. 

Or  the  iutentiou  of  tlio  tcstatT  to  uso  the  toim  us  ilesignutin 
a  person  may  ho  gathered  from  the  whole  will ;  i'.  for  iiistanci 
the  so-ciillc(l  heir  is  direeted  to  pay  anmiities  to  eertain  iiersor 
during  whosi?  life  he  lannnt  ho  strictly  heir,  hiiihixoii  d.  Loii 
V.  lluiHiiwiil,  1  1>.  W.  2-,'!);  y  B.  r.  (.'.  (ill;  (iom/riy/it  v.  117/-/ 
•.'  W.  Bl.  1(110  ;  Wiiitir  :.  Pi  mill,  II  (.'1.  &  V.  (W(l. 

A  devise  to  the  heirs  and  assigns  of  "  A,  as  it  she  had  eoi 
tintied  s'jla  and  nnmarried,"  is  a  gift  to  the  person  filling  tl 
character  us  jirr-"niii  .'rxiijinilii.  llroohiinii  v.  Smith,  L.  K.  (>  K: 
291  ;  ih.  7  Ex.  271 ;  Doruirr  \.  niillip-,  4  D.  M.  &  G.  ?■"); 
:i  I)r.  30  i  Fearne,  C.  K.  200—212. 

The  persons,  it  more  than  one,  who  constitute  tlie  heir,  tal 
as  joint  tenants.     Simi.M!  v.  Jliii-toii,  1.5  Ves.  3«.>;  Muiimei/ 
lihmiir,  4  Russ.  384;  ISrnm  V.  Frl/mrr'',  -JG  L.  T.  301. 

Tho  appointment  or  acknowledgment  of  a  person  as  hei 
tlioi'-gh  he  may  not  he  the  real  lieir.  is  siiHieient  to  caiTy  to  hi 
the  testator's  real  estate.  ProXw  v.  Nid-mii,  1  D.  J.  &  S.  171 
11  W.  E.  5:W;  :i2  L.  J.  Oh.  307. 

A  devise  to  the  right  heirs  raali',  or  to  tho  right  heirs  of 
particular  name,  will  go  only  to  tlie  very  heir,  who  must  he 
male  or  of  that  name.  A-ildii/nint'i,  Citxr,  Hoh.  34  ;  eit.  Coiim/ 
V.  Cl«r!:e, Mooro, «ii0, pi.  1 1  SI ;  Hoh.  30  ;  Wil'jlihm  v.  Miiimih 
14  M.  &  W.  214;  rimrpf  v.  Thorpe,  32  L.  J.  Kx.  70;  e 
Co.  Litt.  24  h,  nolo  by  Uargrave. 

It  the  devise  is  to  the  right  hein,  exclusive  ot  A,  who  is  t! 
right  heir,  the  devise  fails.  Goodtltle  d.  lliiilrij  v.  I'iKjh,  Feorr 
Cent.  item.  073  ;  2  Mer.  348. 

The  rule  does  not,  however,  apply  to  heirs  of  the  hod 
whether  taking  by  descent  or  purchase.  Wills  y.  Pnhih 
.">  Burr.  2017;  2  W.  Bl.  (iS7  ;  Emm  d.  Weston  v.  llurfemlm 
Co.  Litt.  164a,  n.  (2). 

An  heir  male  taking  by  ini.eritanee  nmst  trace  his  desce 
entirely  through  males.     Co.  Litt.  2.")o 

It  is  said  by  Jarman,  ii.  p.  912  ^•jth  Ed.),  that  this  does  r 
apply  to  a  gift  to  tho  heir  male  or  female  by  purchase,  citi: 
Hob.  31 ;  Co.  Litt.  2.5b.    At  any  rate  it  is  clear  that  if  t 
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llIKIlI 

''"cendiiat. 


""f'Tlui. 
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■''  IiiiHbiiti.l  ami 


wifc. 


JT.IUi,,,..,,.":      ,,"""" '"^"■"f  both.     Vo 

"  Where  nil  ej/ato  is  HmJt.  i  *    .1     ,    . 

<!.«  oppressed  will  of  the  do  7^'  ?  ™'"'""''"  ">  »'f'-'-to 
;'-oueh  the  .hole  .erie?o;:\,:;r"^f  ""'  '"""•  ""- 
by  regar,'i„gtheli,uitatio„  a   i   i/"  "'  *"'«°"'"'^'  "•^'•■Tt 

2^.^  ..,edi.„„,;::i;-~M,,i;,  ..„,,,,,, 

■'"'1  yet  tlio  first  taker 
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IS  the 
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laso  and  descent.     X] 


'Wgo  and  the  heiri 
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tr'?"^^^^-''-''eb,he, 
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liaj  left 


a  son 


and  dauffht 


•3  of  the  body  of  her  late 

"•'  ■''•Ii«-o  John  de  Jfandevillo 

:or,  it  wa»  h»Vl  fl,,t  .1      ,       ,     ""-""" 
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Cbip.  XXXI.  on  the  ai'ath  of  tlic  sou  ,,,,■  foiiimm  iloiii,  ns  tlio  person  wh( 
would  Iinvo  l)Oen  put  it  led  if  the  oslato  hud  (Icsccndpd  from  t'.K 
nncostor.     .Vniiilnil/r'-^  Viae,  t'n.  I,itt.  ■,'llb. 

Tho  rulo  in  M(imhrillr\  Cmc  nnilics  oquiiUy  where  the  linii 
tation  is  to  the  heirs  of  tlie  body  of  tho  te^tiitor.  ,l%'«./  v 
llhlr,  I..  11.  7  Ex.  ■■»'.) :  !l,.  M  Kx.  Kill. 

It   hiis   1 11   adopted   where   the   term   '•i,->:U'"  was  u-eil 

milr/mk  V.  llr.Mmi,  1  13.  >t  1'.  ■-'  1:). 

But  it  will  not  he  extended  to  n  devise  to  tlio  heirs  of  (li 
hody  .if  a  deceased  person,  exeluding  eertuin  linos  of  deseeni 
whieh  would  (oniprehend  the  real  heirs  of  tho  body  ;  nor  iloi 

it  apply  *o  a  ^l''""'' '"  "'"  ""''*  '"'''''*  '""''^'  "'  "  I"''''™'  "'""S 
,1  devise  to  A  and  his  heirs  male  gives  A  on  estate  tai 
.Wtioo,/  V.  «/«/„■,  .s'v-v,  ;  .l.;»-«/,H,-../'»  Cn.,;  Hob.  34;  Bidrr  r 
Willi,  1  Ld.  Kaym.  ISo;  ll<>r  d.  Liii'l^r.'/  v.  Cu/i/nij;  11   Kas 

54S. 
And  it  does  not  apply  wlii>re  the  limitation  is  to  heirs  genera 

^fnoir  V.  Liiiid-i'ii,  :il  Ch.  U.  !l"i. 

In  what  ca>c»      "  Huirs  of  the  body,"  liowevor,  used  as  a  term  of  purdias 

S?  melt     may  mean  ehildren,  if  the  devise  is  to  them  as  their  parent  sl.n 

children.         „j,poi„t_  or  if  they  are  to  take  equally  among  them  as  tenan 

in  common.     Jmihii  v.  Ailnum,  !)   ('■  B.  N.  S.  48  i ;  riglit 

Cnbi'i;  5  li.  &  Cr.  «Oli ;  in  which  case  the  estate  of  the  aneest^ 

boinj,'  equitable  did   not  coalesce   with  the  limitation  to  tl 

heii's. 

AsslOSS. 


Awiigne. 


As  a  rule  the   words   "  and  assigns,"  following  tho  wo 
"  heirs,"   have   no  operation ;    "  they   have   no   eonveyaneii 
virtue  at  all,  b)it   are   merely   declaratory   of  that   power 
alienation  which  the  purchaser  would  have  had  without  there 
Wms.  E.  P.  14-' ;  Brool.mnii  v.  Siiiitli,  L.  R.  0  Ex.  291. 

Wliere  there  was  a  devise  to  four  persons  for  ninety-ni 
years,  if  they  should  co  long  live,  with  an  ultimate  devise 
the  heirs  and  assigns  of  the  survivor,  it  was  held  that  t 
limitation  must  be  read  as  a  limitation  to  the  heirs  of  1 
siirriTor  and  their  assigns,  and  that  a  power  of  appointment 


Il-Cll. 


ri;i.'fu.VAi.TV  lo  iiKiies. 


.•m 


JV.^K.^...a,eoo„.,..e,,.eo,„,.:.,,,,^t;sU:' 
The  effect,  however,  f.f  ,i  ,,ut  .„   a         i  ■     ,    . 

-  to  give  the  „w,,,,;  i„t„tl Ma  'V"^  7-: "  "'''""■ 

p.  .340.  •  ''"^*""  ^'■""'  2  "■  .^  M.  .11.      See;w, 


BKQtKSTS   OK   1>EK.,„X„,T.V   TO    H„,„.. 


ti.e   next  he.r  of  „„   ,■„,,,■..,•,,,.„,    ^,,,_    ^.^.,  {.c.,™„.,„  ,„ 


1   ■       ,  ,     '         "■   r'="">'ijy  to  the  right  heii 

*.«»  >.  r/,„,  ,r  L  J  c  ■„/;•;  ';--■  '■'■;■  *  '"■ «-  ^ 

Ihe  rule  npphea,  ,i./^;y/„,,-  t„  „  „ji^„,  ,      ,  '  ';  • 

To,/himter  v.  Thmipm,.  -M  W.  1;.  .Ss.-;  = 

2.  In  the  same  wiii-  if  the  o-fft ;« tn  a  f     it      .  , 

hia  heirs,  the  heir   in  th    ttri  "  "'"^  ''""'''""'^■^  "  ""  "''• 

"^11,  lu  ine  strict  rciisp  i.;  «.,t;*Kj       r     .  r..,n,.!„j  * 


♦    I,-    1    •       , —      •"  " '"^  «'"  1' to  A  for  1  fe  with 

to  his  heirs,  the  heir   in  the  str,'  t  •  ■ 


l-iiiiibieloii,    (V.W.i)    1   Ir     1,!.   ,       „     ,.  '    ■'■'"""■   V. 

<J-  -out  the  wnr<t  ■'  I,.,;..  ■>  „. .     . 


T,„,  ,,        ■         ,  '■^"""■""lextm  each  case. 

•Hncrf^tr::^:,!:::^!-'''':'''^--- 


'■-s  of  n>y  late  partner  for  b.  !    '         "  f  T.""'  '"  "  "' 
t'.at  the  business 'of  the  hou  e     -^  ^I  i;!",   '"-r  ""■  «- 

«-^^..of.,.;^^;:-;-w..to.^..^^ 
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(;IFIS   ro  HEllW,  Nl-XT  OK  KIN,  F.TC. 

stitutional  by  other  limitations  to  the  tc»li.tor'«  living  Uotl. 

and  sisters  and  their  heirs  and  assigns;  and  seo  //-  "•  .V'nv 

rn'»/«   l-"<  El).  1 10,  ns  to  which  onse  qi"rn: 

Where  the  intention  is  to  give  A  the  ahHolute  interest,  I 

word  "heirs"  1ms  hoen  hehl  e.iuivolent   to   ••  escutr.rs   „ 

,•■11       "      v,.„;!l  V    /(.ir;m'«    :t5  15.    "i-''"',  whiro  the  j 
iKlnunistnitors.       I  muII  \.  ii'iW;   >^  "■         •     . 

was  to  A  for  lite,  then  to  her  heirs  ns  she  sl.i.U  givn  it  l.y  « 
and  if  she  .lies  without  a  will  to  h.T  right  heirs. 

And  wl»i'e  the  testator  directs  a  division  nnioi,-st  the  se« 
h,.irs  of  tenants  tor  lite,  who  are  related  to  ea.h  ..ther.  so  t 
l„.Irs  .annot  mean  next  of  kin.  l.drs  will  .nean  ehddren.  i 
V  Comhnhmh,  o.^  B.  ■'510 ;  see  ILM.  v.  E,han;h,  :!:!  b.  ■-■.! 
4.  In  a  gift  to  A  or  his  heirs,  -heirs"  means  the  pen 
entitled  under  the  statute.  V.w.r  v.  Un.hrm,,  1  .1.  &  W.  • 
aminos  V.  M-Dmm,lt,  2  M.  &  K.  liil;  ./"'o'''  v.  .hn.h.,  1( 
;V57  •  I).,o,l!,  V.  i/w'"S  f  H»-  Al'P-  •12  i  2  K.  &  .T.  72!) :  / 
Cram,,  »  K  3:« ;  /•»«•<//  V.  »,/»;«,  ''^r,  B  .^io;  P«,«o,, 
rnr^nm,  »  Eq.  2fiU  i  AV/to/-  v.  J/e»/v,  2"^.  H  io ; 
Sfniiiiiiv,!:  Sliiiiii'iril  v.  7i«/V,  O'.'  I-.  J.  f'h.  :!.«4. 

If  real  .and  personal  estate  are  given  together  to  l-ersoi 
their  heirs,  but  the  realty  is  not  eonverted,  the  realty  goes  tc 
heir  and  the  rersonalty  to  the  statutory  ne:.t  of  km.  I(  >H 
V.  jrhHf'I'l,  «  C'h.  1).  tJoS  ;  K''.'/  V.  Ilo„!fon,  2o  Ch.  D.  -1, 
In  a'beque.4  to  children  or  their  heirs,  followed  by  a  gilt 
it  all  the  children  die  without  issue,  the  word  "heirs  has 
held  to  mean  issue.  *}«-«/.»»"'  v.  *>.,„/««»,  8  Ha^  m; 
see  lloherh  v.  7i-/<ra;y/.s,  12  W.  11.  ■■»■  , 

In  a  bequest  to  A  or  the  heirs  of  his  body,  "heirs  o 
body  "  means  sueh  of  the  versons  entitled  under  the  stati 
m.aybe  descendants  of  A.     rnl/o,„!r,i  v.  JIoUn,,\,  Jur. 

22L.  J.  Ch.  I«»7.  .,   ,       ,     ,,      , 

A  widow  is  included  iu  the  persons  ••ntitled  under  the  st, 
■   and  the  statute  fixes  not  oi  iy  the  persons  but  the  proportic 
which  they  take.    /.  .-  «„.,».•  ^^...^s  loEq.  110;  J.c 
Jncoh^,  »upm;  Booih/  v.  //OT^"',  ""J""- 

A  bequest  of  personalty  to  "  the  heirs  or  next  of  km  c 
has  been  construed  us  a  gift  to  next  of  kin.  /"  .■-  H-O' 
TniiU,  0  Ch.  r>.  007 ;  see  p.  ^37. 
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"'g  to  Kngli.,1,  )„„•     /„,    ,.        " ,  ""'"""'■'■■'tnin..,!  ,i,v„,.,I.  » '■•■^wu.r. 

W'.od.ia.io,,.^,,,,,^-  -;>;;;;.*  mo.,., .-. ,...,  ,„,,„^„ 

1-.  "-i  tiKT  .a.,.  „s  •  ,i,^  ,e„:„,  ^v  r"'r "'"'  '''■?"'""«  °"'  '■'  "■■ 


"f  kill 


'•nd,.r,agiftton,..vt„f  kin,..,,,,,/         ,       . 
I'  there  is  a  gift  („  „,,...  „,  ,  . 

;?"--'!  Wan  4ress  row  :'t;:;::t  "^  ^'" '"  ^'->  ^' -... 

tn'JrcI  fufitl,.,!  under  tl,»   *  ,.     •  "'"  '"'  '»<«tacy,  „11  r-'"'^"".  m 

.   -^  '"'^''"■>  fhough  slie  is  a  person  enf,',.   i        , 
l.^-'tof  tin,  and  therefore  oLTot  ta,     '    V"  ^"  "'"''""'■■  '™"-^- 
'"^t  of  kin  by  statute"'    ,T^.r"  ""^'-■'  ">'  ''"™i'tio«  '"'.'■k';- 
y  statute.       f^.n.X-  v.  i„,,;  (,««*«,  J 4 Ves.  "-■'■ 
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(lll--r«   I'll  IIKIIIS,  NI.XT  OF  KIN,  KTC. 

:lTi ;  Kihm-  v.  L.<,l,,  HI  11.  -Vd  ;  /"  "'  l-'l^rm''',  »'*  I'- 
Cli.  fid-.' ;  fil  L.  T.  ii-.'l  ;  :ir  W.  It.  MJ. 

A  husbaiiil  iloo  not  lake  imdiT  llio  stntuti'  at  nil  Imt  kj 
titlu  pnratnomit;  (honforo.  lio  mn  tako  neither  under  I 
,l,.Miii.tinn  "next  of  kin  by  htatiitc"  nnr  iin.ler  tliu  dcacripti 

of  "V''™"'  o"''"""!   •""!<"'  "'"   '*''''"'"•"      ■"''"'■  "■   "'"" 
2  1).  M.  &tf.  71.J;  .-iD.  M.  &tl.  "il". 

If  a  Imalrand  has  been  exprosBly  e.velu.lod  in  n  gift  to  ii' 
of  kin  under  the  ftntule,  u  widow  will  bo  ndmitted  undoi 
subsequent  gift  to  next  of  kin  by  utiituto  where  there  is  no  w 
oxeliisinii.    /,)  n  CnlhW  Trmh,  \V.  N'.  W',  ^'i- 

If  only  an  intention  is  doeliivcd  of  leaving  liro^erty  to  n 
„t  kin  -lecordini;  to  the  statute,  whieh  is  not  carried  out, 
limjiertv  goi's  as  (m  an  intesta -y,  and  a  widow  would  therel 
be  adu.itted.     .Uli  V.  -l-A,  :i:i  H.  IHT. 

A  111-vson  is  not  exeluded  from  taking  property  under  a 
t,i  next  of  kin  by  the  fact  that  a  life  interest  in  the  propert 
expressly  given  to  him.     Cl'nliell  v.  Diirimii,  IS  V,.  "i5(i. 

llut  it  tlie  gift  is  to  the  "  other  the  next  of  kin,"  one  of 
next  of  kin  to  whom  an  interest  is  expressly  given  by  the 
will  bo  exeluded.     Cnoim-  V.  Ihimo,,.  i:i  Sim.  2!)0. 

If  there  is  a  reference  to  the  statute,  the  statute  regul 
th,.  nature  of  the  interest,  as  well  as  the  i.eri  -us,  who  ar 
take  under  it.  IMM  v.  7J.«/».,  11  II.  L.  1 ;  /"  '■>•  I'viuh 
Srillriiiriit  TimU,  (i  Eq.  (ilU. 

The  above  proposition  seems  to  be  justified  by  the  opin 
expressed  in  /("«"/■■  v.  Ihunm,  and  would  probably  be 
adopted.     However,  the  eases  go  to  this  :— 

1.  Where  theie  is  a  rcferenco  to  intestacy,  as  well  as  tr 
statute,  the  statute  fixes  the  proportions  as  well  as  the  per 
Ihilloc'-  T,  Domm,  ""pm :  .V"'''»  v.  Ghvn;  1  Coll.  : 
JriiUiii  v.  Goim;  -i  (-'oil.  537. 

■J.  So,  where  the  gift  is  to  persons  "  entitled  under 
"under  and  according  to"  tho  statute.  Horn  v.  Cnl, 
1  Sm.  &.  G.  !•» ;  I"  '■'■  ll'iii^'"'/"  Setlh-menl  Trimts,  aiipra. 
:i.  If  the  gift  is  merely  to  persons  according  to  the  sto 
the  better  opinion  seems  to  be  that  tho  same  result  v 
f-jUow.    JIirifiMii  T.  loiifiM,  3  B.  lal ;  Leim  v.  Mom 
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K'|.   m.  n„,  Ch.pxxxi. 


•Vl:.\T  OK  K,v. 

'---..Wed  overrul ,  Z,!^  ft""'  "  ''"''  ''"•  "-' 

■'■    It    w„ul,|    ,,.eni   tlu.t  ■/  """iK'l,  fllpr,,. 

""titled  „„,l„,  „,„,,'''•''«  ■V"«//v  amon»  ,1,., 

"';r-i-.i'>-  ..    See  r;,:;^^  ^:-'Vt:  »"■""»  f~..'  .i^i.^ 

""•  if  ll.ere  „re  words  ;        ^^  '  '^  "'  ^-  ^-  ''•'• 

-7''"^ ^.H,o ..::;;  ;:rt:f:'-<^odi.,.ihu,i,,„,, ,,,,,, 

,*'«"-/  V.  ,,,„,.,,,,.,  .,,  „  *;:    '■T.„iy.,wii  bo  „j„,„„, 

A  iloviso  of  land  t,,  ,i, 
B-'os  to  the  heir      irZ         "'""'""  "''  "''»  ^v  «-iv  of  I,  ■    i  ■ 

;";;-'.e«tatate'a:::;:':i-^-  '-he  pe„on  entm.,  '"■^-- 
*"   '"■  '-ir.    ft.  U„,„, ,  A         '7,f  7  -  -*"<1^  the  realty 

^^  8'ft  to  ..  next  of  ki„  „:  l'''""'  ''  '-  T.  8!>2. 

;-«iin.  to  the  nature    f.;7'-''r"  -"-i  I'-bablv  ,., 

A  devise  of  land  to  tl,„  „    /  '  "'''  '"'"'"■"«■ 

•    ''"■'J  •>■!  W.    )!.  40  (  '"  "    '  '"IJIIHIIH  ■ 

AJeviseoflandtotho"„ov,"n... 
f-  "f  relation,  goes  to  thel,,,;;,,;!,""'!     "^  "  P"'i™I..r  n, 

.  '"■  ■'^'-   --here   the'  ^.iL^    '  ^  f^''  '  '^^  ''^  ''■  '■''■' 
'''■'""•■nff  m,de  cousin,  and  a  ret,      ,.  "™^^^'   "■"'   n.o..t 

.  '>"   ".e  other  hand,  in  ajtotT  "''''■ ''''^"y" 
'^7''- to  the  nearest  relatL'';"'  ",""   '"■'^"""'   ««t»*o 
ftion"   has   been   held   to  h,     '^™'"  "'■"""■  "^ '^^'d 
"^'^  ">'   the  relation    of    ,     !  ™"'T  '■*■""""'.   -d   ,« 
Ves.  Sen.  .•«;■;.  ^,^^   ,^,,      "-  ^"™''  *ffree.     /.,„,  ^   /,„^^, 

T.IV.  '       '" 
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■VHO  to 

"  iii-iirfHt "  of 
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Ok>».  XXSl. 

Not  ..riiiii  <,f 

ft  partk'uUr 


Next  of  Vin  ol 
hiLitbaDil  And 
wife. 


Gift  t<i  next  "f 
kin  vxcluHive 
of  A,  who  it) 
Rolo  next  of 
Un. 


mrn  to  hkibh,  nbxt  ok  kin,  etc 

A  .lvi«,  nf  Iftiul  t.p  •'  iioxt  of  kin  »f  a  y:>H\m,\nt  i.amo"  Ro 

only  (..  uMt  .,t  kin  wl ri'  liy  tiirtli  ontltlnil  lo  th..  nam... 

n«t  of  kin  «li.>  a».um.«  tlio  num.'  .it  a  .laughter  of  thut  n.in 
who  at  tlu.  ti-tnl..r'»  a,.ittl.  li.ir.  ot.ungwl  Iht  namo  liy  tnarria, 
i.  ox,lu.l.a.  /-"■;//'  V.  hnjK  1-'  V.-.  100-,  ./"'-«•-  C" 
Cro.    Kl.   0711 ;    -co   «'">  v.   «>/»'*,  Cfi.   Kl.  .VW  ;    /'"'/""• 

Hut  it  miiy  ni.|..'ur  from  llin  will  that  llu'  awuniiition  of  I 
num.'  by  royal  lii'i'nm.  i«  intr.nd.'.l  to  1».  ,utlici>'nt.  In  ■■■  IM«r 
ll.l.iu.jim,  V.  IU,rh-(!<iiirii,  111  I'll.  I>.  ■VJII. 

l'(«..il)ly,  ill  tlio  'U""  of  iior<onalty,  or  of  r.iil  iiml  pomoi 
ctut..  Kivn  t..p.llier,  a  r.'t.'ivn.o  to  a  i>..rti.ul,ir  namo  niiiy 
more  ivuaily  umUT4o..,l  a»  roforrinf?  to  ll.o  »to,k  or  family. 

At    niiy   ruto,   it    may   bo   so    uii.lTsto...l   if    tlicro    i^ 
oxjilanatory  context. 

Tlm«,  "nearest  relation  of  tlio  nnnio  of  tUe  I'yots"  has  li 

llebl  to'l-t.T  to  the  »toek  ..f  the  I'yot-,  BO  that  .haiigo  of  ui 

by  marriage  was  iniroaterinl.     i'//"'  v.  7'//"'.  '  Vo".  »<on.  :):).• 
A  wmiliir  constriution  was  imt  uiion  "  next  of  kin  of 
.uniarao  of  Cmmp."     CmtenU,-  v.  IIM,  V,  Sim.  <iU(i ;  »oe, 
ilurliiiirr  V.  Uiirtlra,  •>  Ks.  47. 

Wla'ther  the  pcrmm  who  is  to  tako  under  the  dencrii.'  ,; 
a  particular  namo  must  salisfy  both  parts  of  tlio  desorip 
1»  uneertain:  SCO  l>;v  v.  Vh„„pt,r,:\  15.  &  Aid.  474,  ami 
remarks  of  the  Vico-Chancellor  on  that  case  in  Varpntl, 
IMI,  V)  Sim.  tiilG. 

A  "il't  to  the  next  of  kin  of  "  John  llardross  and  Tomlii 
llardress  his  wife,  both  doeeaso<l,"  where  they  had  no  chil 
and  were  not  related,  failed.  Pijiivft  v.  (Imn.rij,  4  Russ.  .") 
A  "ift  to  next  of  kin,  to  be  a-seertained  nt  a  particular 
cxdurivo  of  A,  who  is  the  sole  next  of  kin,  goes  to  the  pel 
who  would  Imvo  been  next  of  kin  if  A  also  had  been  i 
While  V.  ^jiriiiijrlt,  i  Oh.  i)(lO. 

The  persons  to  tnko  will  be  ascertained  in  the  same  w 
the  gift  is  to  next  of  kin  by  statute  simply  exelusive  o£  A, 
happens  to  bo  solo  next  of  kin  by  statute.  /?<■  Tiii/hr  :  1 
v./;.y,4oL.T.Jin;5-'L.T.H:)!l. 


^^^nr^-iisswmrmk^mi*  ■anrc^'WHt^  'nm-^^-^xm  i 


"►^Mof  KIN. 


a» 


''■"'•"•  "   limitation  to  tli,.  .(,..  . 

f. "  -r««nt;:;  a::  :r:,: ;  "'-r-r  --  -"  «•'..  ■>/ 

t"^''*- '"'"'» 'u.ri,:,i;:;''"-f: r-"^ 

l*  "■•ted   intore,t.  from  tl,,,  t.-M.,i  .  """  "'  ■"■"•  '-    '"'■■"'""•■ 

-  «•  *  St.  .„.,,  .„„ ,  J,™  ;i'  ,';r;,';""f''--    /"'■.'  v.  „■„„, 

In  «  Bift  to  tho  n..xt  of  |,;„  „f    . 

™;"i"j  u,„i,.r  „,„  «.„„.,„,„,  ".„.it  •!,"'■"/", "'"  '"■""" ;'" ""' 

l"to,t,lto    „,„1    „„m„,.:,„ ,     ..  '"'"><'*"•>'.  I..S  ,f  ,),„   |„„,   ,|.        k  „    ,  ,v  „,  ,, 

".'"™i....t  to ...2  ' :r"::': i"  ■-■  -- ■  -' "-'-'i'' 

'"  f-"-  "f  .h«  ■...tutors  ,  ;         "  :'"  :  ""  "'""■  "'■  '-.i.,,,,,,,,  ..„„  , ,^ 

■^a  Without  ,„.,..,  ,..j:  „::,:,::;;::--  v:- '-'  --.^'^f 

("■'■II  nmmua  "  must  ,„■;,,„}  ,;  ■  "'•'""''  '"<vin 

"■hich  e.x.lu.lo«  i«„.<„/f  „,'•';'"'  """^"  "'->  '-"-al  „.o„„in, 

^''■"«f'«   r«,„y,,  (|ijy,n    ,    r      ■""•   '•'  I-  «■  Ir.  .(!»(.;    /„  „ 

;— .  tl.ere  i,  a  ^.oCZZ'l  Lt  ''1"1'  '   ''    '" 
Jeemed  a  lawful  child  for  tl,„V  ''  "g't'-m^t.  .hild  is  ,„  ,,„ 

7  3 


-I  »irl„ 
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At  wliut  limp 
iiL'Xt  of  kin 
iind  lieirs 
arc  to  be 
aucertameil. 

A  mixed  fund 
is  no  excfp- 
ti(jii  to  tlio 
(jrdiuary  ndc. 


Chap.  XXXI.^  The  terms  "lush's"  ami  "next  of  kia"  have  a  iliruut  rofereno 
to  the  Jeath  of  tlio  antestor,  ami  tlierefore  the  elass  is  to  h 
ascertalneil  nt  tlie  deatli  of  the  ancestor,  and,  where  there  i 
in  iiJdition  a  reference  to  intestacy  or  to  the  statute,  this  nd 
is  almost  without  exception. 

Tlie  s:mie  rules  apply  to  realty,  personalty,  and  to  a  niixet 
funil.     CiMirk  V.  /,'o7(/,  '>i  ^y.  \l.  :)lll. 

1 .  As  regards  heirs. 

Thus,  if  the  gift  is  to  the  heir  of  the  testator,  the  h(nr  mus 
he  ascertained  at  the  death  of  tho  testator,  thr  gh  the  gift  t 
the  lieii'  is  after  a  life  interest  to  tho  person  who  is  tho  heii 
Doe  d.  Plll;iitijtm  v.  Spmll.  i>  B.  &  Ad.  ?:)! ;  BoiiiliU  v.  aolhjMfi, 
14  Sim.  .i'J";  linuiitmm  v.  THz-^s,  '.*  Ila.  07;{ ;  Wi-itjhtson  ^ 
Macmh;/,  11  M.  &  W.  ^'14;  Jlr  FritI ;  Ilimlmi  v.  iroo./,  8 
L.  T.  40.>. 

But  there  may  be  sulHeient  evidence  of  intention  to  shoi 
that  the  heir  is  to  be  ascertained  at  some  other  time.  Dot' t 
King  V.  Fiwt,  -i  B.  &  Aid.  o4(i. 

The  same  rule  applies  to  a  gift  to  the  heir  of  a  striiugo] 
He  must  be  ascertained  at  the  death  of  the  latter.  Damrrs  ' 
liiii-l  of  Clareiuloii,  1  Vem.  35  ;  Li  re  Giinjaoii,  48  L.  J.  Ch.  35 

'i.  As  regards  next  of  kin. 

(I.  The  rule  applies  whether  the  bequest  to  next  of  kin  : 
immediate  or  preceded  by  a  life  interest  or  contingent.  J/" 
T.  Danliqi,  Joh.  400  ;  BinI  v.  Lnekie,  8  Ha.  301. 

h.  If  tlie  gift  is  to  next  of  kin  living  at  a  particular  time, 
will  go  to  such  of  the  next  of  kin  at  the  testator's  death  as  ai 
living  at  that  time.  .S/ji'/i/-  v.  Lenii,  3  B.  C.  C.  355  ;  BitiK, 
V.  Cii2>i>el,  1  De  G.  &  Sm.  411 ;  Me  Nmh ;  Pra/lv.  Becaii,  7 
L.  T.  5. 
^■'  e.  It  personalty  is  given  to  A  for  life,  and  then  to  tl 
testator's  next  of  kin,  though  A  may  be  one  of  tho  next  i 
kin,  or  even  the  only  next  of  kin,  at  the  testator's  death; 
even  the  only  next  of  kin  at  the  date  of  the  will  as  well  as  i 
the  testator's  death,  the  olass  will  nevertheless  be  ascertaine 
at  the  testator's  death.  Doe  v.  Lairsoii,  3  East,  ^78 ;  £/)iid 
V.    Yotim/,  2  SI.  &  K  780  ;    Ware  v.  Roichml,  2  Ph.  6-).5 


»«4r.*^^.flfii:'n'!fesr^ 


i*J^>: 


Wnicy  XOT  or  KIN  ,s  A.n-RTAINKD. 


"f,  1    Sm.  &   a.    ch.p,  XXXI. 


IfMiin,,;  V.  Ihllownji,  :-,  V,,s.  r  ;.  .  y.^_  .,  , 
US;  r,W«,.//v.  7A„./,„«,  isjj  ,■„-',;  "'^,;y"' 
*•'"■   '''■f""'';  PMny.Spa,:.    :M,"'n   ^ 

'J'l.e  mcro  o.v,,.ption  from  tl,o  cl»,,s  o.  .a-    ''of  l,„     f       .  • 
Iiorson.,,    who   could   onlv    I  ,  "  "^  '■''''*''''' 

Ti.us,  in  a  gift  ,0  A  for  Hf       T     '^'''"■"*'"--^-  '■""(■■'ti.m. 
•I-  Court,  may  fe  ooZril  d        r""""  "'  ""  '"'"''*'''■'. 

'»»t  the  gift  „;  „,  :2Vr;;:i~ " "-  ^"'"'^• 

-i'bout  issue  ,0  h     nit       1  l^  "'"T  '™'  ""''  '^  '""'y  "'" 

./.  The  testator  may  of  course  direct  the  cla^s  of   „     ♦     , 
im   to  be   ascertained    at    any  time    or   i^ 
looses.      i>,„*,   ^.    ^.„,^^    ^  """'    °^   '°    ""y  manner   ho 
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GIFiS  TO  Iir.lHS,  NEXT  01'  KIN,  VAC. 

Tho  raero  use  of  worils  of  futurity  will  not  alter  the  ordinnry 
rule  ;  for  instance,  if  the  bequest  be  tn  A  for  lite  and  after  his 
death  for  sucli  persons  as  shall  be  my  next  of  kin.  IloHoimy  v. 
lloUomuj,  5  Ves.  ;i09  ;  Doc  v.  Lninon,  3  East,  278 ;  llnnner  v, 
Mmrhra;/,  ■\  B.  C.  C.  234. 

But  if  the  gift  is,  after  the  decease  of  tho  tenant  for  life,  to 
Bueh  piTsons  as  shall  llien  be  my  ne.\t  of  kin,  the  word  "  //«'« 
must  refer  to  the  death  of  tho  tenant  for  life.  Loiirj  v.  llhielnll, 
;i  Ves.  4S6  ;  Whnrhii  v.  Barhi;  4  K.  &  J.  4S3 ;  see  Cloirn  v. 
mili'iril,  4  Ch.  D.  413  ;  In  re  Mml.,i\  Trmh,  25  W.  11.  82.", ; 
riih'iitiae  V.  FUzsimoiin,  (lf*n4)  1  I.  11.  !)3  ;  and  in  such  a  case 
the  class  is  to  be  ascertained  as  if  the  testator  had  lived  up  to 
and  died  at  tho  time  referred  to,  Sliirr/e  v.  Great  Wenferii 
J!,ii!um/  Cn.,  VJ  Ch.  D.  444. 

But  it  must  be  clear  that  tho  word  "  then  "  is  used  tem- 
porally and  not  as  equivalent  to  "  thereupon,"  and  that  it  may 
not  be  referred  to  other  words  pointing  to  the  testator's  death, 
as  will  bo  tho  ease  if  the  gift  is,  for  iustauce,  "  to  such  persons 
lis  would  by  virtue  of  the  statuli  for  the  distribution  of  intes- 
tates' estates  have  become  and  been  then  entitled  thereto  in  case 
1  had  dii'd  intestate."  Bulloi!;  v.  Uoirim,  9  H.  L.  1  ;  Doe  v. 
Laiemii,  3  East,  278 ;  CnUe  v.  CrMe,  IC  B.  507  ;  ir/ieelci-  v. 
AdiiJii.^,  17  B.  417  ;  Fkfe/ier  v.  Fleteher,  3  D.  F.  &  J.  775  ;  Da;, 
v.  /;.('/,  I.  R.  4  Eq.  385  ;  Jlortimore  v.  Jlorfiniarr,  4  App.  C.  418. 

Where  tho  gift  is  to  persons  who  would,  on  tho  death  of  the 
tenant  for  lite,  be  entitled  as  tho  testator's  next  of  kin  under 
the  statute,  the  ncN*  of  kin  must  be  ascertained  at  the  testator's 
death,  though  tho  death  of  the  tenant  for  life  is  not  necessarily 
tho  time  of  distribulion  owing  to  contingent  limitations  ui 
favour  of  a  class  which  afterwards  fail.  In  re  Wihon ; 
W^hon  V.  Bafchehr,  (1007)  1  Ch.  450  ;  affd.  W.  N.  1907,  206. 

Where  tho  gift  is  to  the  next  of  kin  of  a  wife  as  if  she  had 
survived  her  husband  and  died  intestate,  the  cases,  whicli 
arise  mainly  on  mamage  settlements,  are  not  easy  tc 
reconcile. 

The  question  is,  is  tho  only  intention  to  exclude  the  husband 
or  is  tho  intention  to  create  a  class  of  kin  to  be  ascertained  a( 
the  husband's  death.     In  the  former  case  tho  next  of  kin  will 
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.'/.  By  nnalon:^  to  tl,„  case  of  rifts  to    1,„  f    /,'   .      ^ 

".  *'"•  re..o„.,  to  talc.  ,„„,„!  „t;."':/"*'^'"^\-™  "«t  <^i«..o„,« 


.'M'l 


of  kin,  fl„.  persons  to  tako  ,m,w  „,7t,  t    *i °  "'™  ™'^*     

„„,..  .p  ,  ■         ...  ""-  ■'!  ""■  tostntnr's  ilcatli  such  !"»»■■ 


nc.\t  of  kin.     /)/,//,„  ..    ,.,,       ,  -.,    ^.    '  ■■• 'KiirM  siHli 

»"*-.  4  IC.  /j  ts'l'  '  '  ""  ^-  *  '^^  ''^'^  ■■    "■'""■'-'  V. 

The  mie  is  the  same  if   the  ^ft  ;,  *„  „ 
^  porson  who  i,  not  <l...ul    at    „     V  ""'*  "'    ^^''^^  "f 

<'-befo.thotestato:t;L'n::':^'''"-^"' •''■'"■•"•' 

The  circumstanco  that  tlio  tenant  for  i;f«        ,       , 
*he  .solo  no..t  of  ki„  at  tho  ,1  ,t  ^  ""''"■  "'o  will  is  E.,„p,i„„.,  .„ 

ordinary  ■.uI„app,ie;e\^;'*:''V^°  "'"'  "  *''"'   '^  «>«         "'°- 
would    probably  ntt    I  '''  '""■'™^  *''"  '-'"'"■•. 

'/^»- J  *l;,'l  kTj,  L.,:'""'™' '° "'-' ''-  ™"  •• 

l-^w'oSod  tlTbilr'i:!?",-''  "*  '^"""'  "^  ^^""•'' 
'li-t  intestate  and  wi,  Lu  ""  ^  1'!""""'  -'»"'«  ''-'  '- 

■nust  beascortdnoda    r,nr" '-"'"' °"'  ""  ""''   ^'^  ''" 
'1-  before  tho    eshri.tW  ,''''"' "  °"^  "^  "'™ 

r-v.rf.s  2  Sim.  N.  S.  100  '  '"'  '^"  '•''  """''^ 

<--e:L::f:::^:r,::,5-7--o  survives  ..„,,„ 

If  the  gift  is  to  A  for  life,  then  to  R  if  i;  ■ 
Md  if  not  to  B's  next  of  V         \  t,  ,  "^  "'  ^^^  ''"'''b, 

tin  are  ascerta"  ed  if  th    .    ;,",  ^  ""  '"'"^  ^'  ""'  --*  » 


im^Feifm?^ 
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v.ivta  lu  iiKUiti,  Niixr  of  Kix,  ktc. 
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f  I 


Oiftto  ri-i>rc-       Tlio  words  "  representatives,"  *' lecral  reiTesentftfives,'*  "  pc 
Minal    rejiresi'iitatives,"   or  "  le^al    personal    repres^-ntatives 
nmst,  in  the  iilisenco  of  other  controlling  words,  be  taken 
raoan  persons  elainiiu<^  as  executors  or  adrainistrotors.   fii  rf  Cm 
/m-il'x  Tni-it^,->\h:  -i'-W  ;  llhuh-lifff  v.  Il'e.sfmm/,  2  Do  0.  &  Si 
-'l(i;  ItiMii  V.  l)i.m,,  ai  B.  12!) ;  Itc  Tui-iin;  2  Dr.  &  .Sm.on 
Smit/i  V.  lliirmhij,  2  Coll.  ~2S ;  Liiik  \.  Mmlumill,  3:J  B.  2:ji 
iri/i„//mm'.'<    rrml,  L.  li.  1  Eci.  200 ;    Ahjrr  v.  Parrolt,  i  E 
■S-iV,;  Jle«/'.^  fietlleuimt.lSi'Eq.  GSli;  In  ,;■  V'lrr ;  CiimUi-lrijf 
Ciimh'r!i<ie-Wnn;  45  C!;.  D.  'JliO. 
Inwhatcn^eH       If,  however,  there   is  an   indientinu   of  intention   thot   t 
tivcM"  niDiiiH   reproscnlafives    are    to    taTie     beneficially    and    not    in    ai 
mxf  o.    in.      fij|i,,i,„.y    lapaeity,    tlie    words    can    harilly    be    refen-ed 
e.\ecutors   or  administrators,   and    they   will   generally  raei 
statutory  next  of  kin.  including  a  widow,  but  not  a  husban 
Ciilfiiii   V.   Cotlttii,  2    B.   07 ;    Smith    v.    Pii/uicr,    7    Ila.  ^2 
Jloitoiriii/  V.  Rmhliftr.  2.i  7!.  I(i3;  Kiuy  v.  Clmcihiiul,  26 
Itjd;  4  Do  0.  &  J.   177;  In  ir  llnrner ;  Kiiijlifmi  v.  Ilorih 
■\-  Ch.  D.  71(1. 

It  would  seoni  tliat  by  analogy  to  tlie  case  of  heirs,  t 
statute  would  fix  the  proportion.'?  as  well  as  the  persoi 
and  that  Mlijhn-  v.  3Irti-qi(k  of  f'ainiffn,  10  Sim.  -120,  woi 
not  now  b{'  followed. 

the  gift  is  substitutional,  as,  for  instance,  to 
or  Iiis  legal  representatives,  or  even  to  A,  and  if  he  d 
before  me  to  his  representatives,  there  is  an  «  priori  inipn 
ability  that  the  testator  meant  to  benefit  the  estate  of  t 
legatee  if  he  died  in  the  testator's  lifetime,  while  tlie  lega 
liimself  could  derive  no  benefit  from  the  legacy  unless 
^urvived  the  testator,  and  therefore  "representatives'"  will 
read  as  equivalent  to  "  statutory  next  of  kin."  Briilijc  v.  Ahb( 
!!  B.  C.  C.  224;  Cotton  v.  Cotton,  2  B.  67 ;  Ei  T/iowjm 
Miirhrll  V.  NemiiiH,  55  L.  T.  85  ;  see  Ilriirtnon  v.  ToMii.ii 
22  L.  J.  Ch.  76. 
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gift. 


mmMi^m:M^Map:w.mEm3^smsssi^^ 


l'l;i'«l->KNl.lriVKs. 

"o.t'cVltVili, '"f'tr  "T  """"  "'"'  """''I  ''"v,.  l,oon 
giiL  IS  to  seviTuI  r..Infn,i  "  J^.  i.  K5. 

^V.  N.  1877,  I M.  ^^'^ '  '"  '■'•  l'""ll< :  Vyllon  y.  Ji,„„,[ 

-■  M^hero    fhero    is    a 
-nstru™g..,eg„,;,p„,„j™;  !;';;    -'»te    .ho    reasons   ft, 

,  .'"  ■'"""   ''s   tl.o   case   where  '.1,        • 
'"■    -  l'-o"al   repro.ouf,„i.,r,,    '■';,''  :'  '^'■^-'  ^'^  <o  A 
l-«'l»n,,l,  or  „  gift  to  A,  „„d        ,,       •     ","  "'  '"^^™">'  ■« 
-  -^ponded,  to   hi.  ropresi,^ '"•'"'  '"'"^^  "'"  -'^'lo 
^  Do  G,  *  J.  400  ;  XJ,.,„  ,.  ^,^1;-^^  ^«;^»^'«  V.    ,„.„^,,, 

y    If  there  are   words    nf    i-  ,  ■, 
■'"""DSst"  or  "J  ,         ''"^'ntution,   suei,    -,s   -f 

'    '     ""^     s';are  nnd  slmre  n],-l    .-        ,  '"   "■"' 

^'ons,    shewing    that    the  '      ""''  ^""''•■"-   t-vpres- 

'"-«-'"y,   tlfo   le!ev    ril,    "^T""*"""    "-    to    tl^ 

~-^':^r-Lr;fr— he 


.■t43 


IVior  life 

t'NttttC. 


Words  of 
<tiNtributioa. 


Cf-..,r ;„„,/,  4  DeO 


^(■linings 
&J.477; 


tht  WuMs 
tiTes  occur. 


346 


Chtp.  XXXI. 


direction  to 
pay  to  ri'iire* 
SPntativcs 
Tvhcro  an 
execiitor  i» 
ftppoiotcd. 


Whop-  the 
tcmi  '■  reprfl- 
nelitativoB  '*  is 
coiipleil  with 
expltinatory 
wortlti. 


(ilFTs  TO  III-.IRH,  NKXT  01'  KIN,  KTC. 


0/ 


Effect  of 
thu  wold 
"aHsijjiia.' 


RcprtRcnta- 
tivua  of  a 
ilrm. 


Nk-haUoi,   T.    Wihoii,    \i   Sim.    fl40 ;     M'tlkcr   v.   -Vn/v/w 
Ciimlni,  1«  Sim.  :i2l) ;  Briijij^  v.  I'liUm,  7  Ch.  :i7ti. 

.").  Wliorp  thoro  is  a  liirpctinn  to  iiay  to  jiorsinnl  roi.ri'si-iita- 
tiv.'s,  tlio  fact  that  iiii  e.'iccutor  is  ni.i...intfd  would  bo  n  strong 
argument  in  favour  of  no.vt  of  kin.  Jlohiu^mi  v.  Sml//,,  0  Sim 
47;  )(■.(//./■  V.  J/«//-i»,  li  Sim.  US;  .h„i,i„ff-  V.  Gnllimo,-e 
n  Vc9.  140.     Sup  ni-iti'j»  V.  lynii,  .■<iiim. 

0.  Tl  n  simo  ro.-^ult  will  follow  if  tlion-  are  words  added  t( 
the  term  "  reiirosciit.itives "  inconsistent  with  the  meaninf 
"executors  or  administrators,"  such  as  •' i.ersonal  rcjiresenta 
tives  or  next  of  kin  "  (n)  ;  or,  "  such  jiersons  as  would  ho  th( 
personal  roiirescntativos  of  my  daughter  m  case  she  had  die( 
unmarried "('»)  ;  or,  "legid  personal  representatives  at  th- 
time  of  her  death  "  (e)  ;  or,  "  next  legal  or  personal  reprosenta 
tives"  (./).  /'/"■//.»  V.  ^<»«»,  4  Do  G.  &  S.  1«S  («)  ;  «'V/"' 
Trii.-f,  0  E(|.  5S!)('»);  Euhliimii  v.  F.mii^,  "ii  W.  T!  199;  4 
L.  J.'ch.  82;  Lo«,/  v.  7Wm /,»//,  3  Ves.  4S(i(c);  So  >'•  v.  f'/nov 
1  Coll.  (i;  Stoi-h!ii/r  V.  Xkhnlmti,  4  Eij.  359('/). 

"Whether,  in  this  latter  ease,  the  next  of  kin  proper  or  th 
statutory  next  of  kin  take,  boo  Booth  v.  T/co'S  >«,:>■"■■  «'"'''''"' 
V.  Nir/iofson,  xnj'rit. 

A  gift  to  "  personal  representatives  jiir  «tirpe»,  and  not  pi 
e„j,;/»:'  has  been  held  to  mean  descendants.  Atriei-ton  v.  CoiMi: 
19  B.  448;  /.''  Kimrlrs;  KuUifoyl  v.  Kiioir/ei,  59  L.  1 
3;j9. 

For  a  direclion  to  pay  to  "legal  representatives  according  ( 
the  course  of  a.lministration,"  see  Jnuiiiiii-i  v.  Gnllimore,  3  Ve 
140;  Bri'jtii  V.  Vpti'ii,  7  Ch.  370. 

It  would  seem  that  the  addition  of  the  word  "assigns"  in 
suhstitutional  gift  to  heirs  or  representatives  would  make^ 
impossilde  to  construe  these  words  as  eriuivalent  to  next  of  ki 
Gi-iit/li!/  V.  llumpiir,  1  B.  40;  Wmtc  v.  rempler,  2  Sir 
524. 

Sometimes  testators  have  made  gifts  to  tho  representatives 
a  banking  or  other  firm  to  whom  tliey  have  incurred  obligatioi 
In  such  cases  questions  arise  whether  the  persons  to  take  a 
those  for  the  time  being  carrying  on  the  business,  or  t 
executors  of  the  partners,  and  in  what  shares  they  take. 
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4G(>.  •  '"■  ■^'""jnii*  T,u.U,  3  AV.  E. 

Similarly,  a  gift  to  the  oxooutors  if  „  ,1«  'i   '"       . 
his  legal  personal  reprcentati,";      ll       '   ''"""  ''  "  ^''  *" 

<"  «'.em  in  that  ohalt^    ^  ' ^"^^  i^'  ^"-'""^  '"'*  ^-"^  '^"-o... 
to  the  lo-aoio,  if  tl„,v/  ^'^'"■''  ""'  ™«tle,I  S-t-thcm/ 

^"W  V.  Hihho,,    4  B   229.  /}    ,  '       ^''  ^'    '^'   "•'; 

'  y<*'"^  29  Ch.  D  893  ^'        '        ^  ^^^""'""■-  *"■'-'•  V. 

'^^  «tate  is  full,  ad^iS^a^r  i^ttr"'"^''^'''^i~- 

•o",  ur  II  ne  acts  as  executor.  ">eofiicc. 
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GirrS  TO  HEIRS,  NEXT  OF  KIN,  ETC. 

Cikp.  ZZXI.  IlollintfMvorih  v.  firttHmtf,  I't  Him.  52;  Aiigvnnaun  v.  thrtf^ 
B.  34l» ;  Jfrirrimn  \.  Roiclitj^  4  Yes.  212;  Leu-ia  \.  Mat  hi 
H  Eq.  277. 

Antl  it  Bucnis  that  if  the  Icgary  is  directed  to  ho  palil  wit 
twelve  montlis,  nud  there  is  nothing  to  show  that  the  execi 
refuses  to  act,  ho  is  entitled  to  Iub  legacy  if  he  survives 
twelve  months.     lin/'fjc^  v.  Ifotfoii,  1  V.  &  B.  VM. 

But  if  the  executor  acts  fraudulently,  the  mere  taking 
prohato  will  not  entitle  him  to  liis  legacy.    Jlur/oni  v.  Brotcii 

1  Cox,  ;j02. 
Where  an  annuity  was  given  to  trustees  as  a  recompense 

their  care  and  trouble  in  the  execution  of  the  trusts,  it  ' 
Iield  that  the  trusteca  were  entitled  to  the  annuity  though  tl 
employed  an  agent  to  collect  tlio  rents.     Willxinson  v.  WHkiii: 

2  S.  &  St.  2a7. 

But  the  case  is  different  if  an  annuity  is  given  expressly 
their  services  in  collecting  the  rents.  In  sucli  a  case  if  tl 
employ  an  agent  they  cannot  take  the  annuity.  iiV  Mi{ff'f 
Jones  v.  JA/.NO/i,  o-j  L.  T.  071  ;  5U  h.  T.  C85. 

1'he  iiresumption  that  a  legacy  to  an  executor  is  given  to  1 
in  that  choracter  for  his  trouble  is  not  rebutted  by  the  i 
that  the  legacy  precedes  the  appointment  of  executors,  or 
the  fact  that  legacies  of  unequal  amount  are  given  to 
executors.  In  re  AppMon ;  Bm-bvr  v.  Tihbif,  29  Ch.  D.  8! 
see  Wihies  v.  Vancn,  1  8m.  &  G.  475 ;  22  L.  J.  Ch.  407. 

The  presumption  would  probably  not  now  be  held  to 
rebutted  by  difference  in  the  subject-matter  of  two  bequests 
executors.  In  re  Applefon,  niipra^  where  JeiciH  v.  Lmcret 
8  Ecj.  345,  is  discussed. 

The  jtresumption  may  be  rebutted  : — 

1.  If  some  other  motive  is  expressed,  as  if  the  gift  is  to  "  : 
friend  and  executor."  Re  Denb^j  3  D.  F.  4  J.  350  ;  Bix  v.  J?( 
1  S.  &  St.  237 ;  Coe/cer^/l  v.  Barber,  2  Russ.  585 ;  Bcirgesi 
Burfjess,  1  Coll.  367  ;  Bubb  v.  Yeherfon,  13  Eq.  131. 

2.  If  the  gift  is  after  a  life  interest.  In  re  Reeve's  Trit 
4  Ch.  D.  841. 
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CANADIAN    NOTES. 


GlfU  to  helnt 
when  hflin  Kr« 
MCcrtalnfld. 


r! 


U>«p.  Ml.      Ah  to  (lifts  to  hcira,  see  the  notos  to  Chapter  XXII. 

The  word  heirs  has  reference  to  the  death  of  the  ancea 
and  when  it  is  necejwary  to  aseertaiii  the  class,  those  arc 
he  talten  who  answer  that  description  at  the  ancestor's  del 

Thn.s,  in  a  bequest  to  an  only  child  (a  son)  for  life,  i 
npon  his  death  to  his  children,  hut  if  he  should  die  child 
then  one-third  to  go  to  the  hcirs-at-law  of  the  tectator, 
son  takes  a^o'i  tMy  one-third  on  his  death  without  childi 
and  it  passes  under  his  will.  Jost  v.  McXutt,  40  N.S.R. 
See  also  Thompson  v.  Smith,  27  S.C.R.  628-,  Hartshon 
Wilkins,  7  N.S.R.  128. 

Even  a  direction,  in  such  a  case,  to  divide  the  propi 
equally  amongst  the  testator's  own  right  heirs  who  mi 
prove  their  relationship,  is  not  sufficient  to  shew  a  conti 
intention.  Re  Ferguson,  28  S.C.R.  381;  Brabant  v.  ialoi 
26  O.R.  371'. 

A  gift  to  A.,  but  if  he  die  before  receiving  his  share,  t 
to  his  legal  personal  representatives,  gives  A.  a  vested  inte: 
and  if  he  die  before  the  period  of  distribution  his  execu 
take.    Kerr  v.  Smith,  27  O.R.  409. 

A  legacy  to  an  executor  for  his  trouble  and  expens 
forfeited  if  he  renounce.     And  inequality  in  the  amoi 
given  to  several  executors  is  not  sufficient  to  rebut  the 
sumption  that  the  legacies  are  given  in  that  character.  P' 
v.  Hickson,  25  Gr.  102. 


^^i\4Mn"rA;u'\« 


^wm^^mwK:*m^wM*%M 


EXECITORS  TAKrs-,)  BESr.rinM.I.Y. 


A  I,., 


■■mi) 


."^..t  Tit:::::;!  ^'""''''^■'•'"' '-•'---- 


•  lerutor. 


testator's  «ife  wha  pre-decca-ed  h 


ini.  it  HM  held  tiiat  „,py 


took  beneficially.    Bn(/ar,;  ,,    «,  ' 

And  8>.e  notes  to  Clmptor  XXXIX. 


350 


OIFTH  Tl)  CIIABITABIJ:  IHB!. 


CHAPTER  XXXII. 

aim  TU  CIIARITAbLE  USEB. 

I— What  arc  Ciiakitabi.e  Gifts. 
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Charitable  uifln  «rp  mibji'Ct  to  peculiar  rulen.  The  ru 
acainst  piTpftuity  <liM>a  not  apply  to  them,  nor  if  a  chari 
uhlo  intent  is  once  cstabliHhfil  can  a  ch  -itable  pift  fail  f( 
nnciTtainty  or  want  of  a  trusti'H. 

On  the  otliiT  hanil,  the  Court  ilofs  not,  in  cawa  whore  tl 
Mortmain  Act  ap|ilics.  mnrahall  assets  in  favour  of  a  cliarit 
and  charitable  tjifts  are  also  subject  to  certain  tcstrictioi 
imposed  by  statute. 

Charity  in  the  leitnl  sense  ha«  a  far  wider  mcaninR  than  tl 
word  conveys  in  its  popular  use.-  It  is  usual  to  refer  to  tl 
preamble  to  the  statute  4:)  Eliz.  c.  4,  as  defining  its  nicanin 
but  the  word  is  by  no  means  limited  to  the  eiact  chariti 
there  referred  to.  Commiasioners  for  Special  I'lirpoaca  u/  / 
come  Tax  v.  ]'em.wl.  (1891)  A.  C.  531. 

The  statute  43  Eliz.  c.  4,  has  been  repealed  by  the  lloi 
main  and  Charitable  TTsea  Act,  1888  (51  &  52  Vict.  c.  42 
8.  13,  but  the  preamble  to  the  earlier  Aet  is  recited  in  ai 
recopiized  by  sect.  13  (2)  of  the  later  Act. 

It  would  be  difficult,  if  not  impossible,  to  Rive  a  satisff 
tory  definition  of  charity,  but  it  may  be  noted  that  while 
the  one  hand  a  gift  for  private  charity  (a)  ig  too  confined  to 
a  charity  in  the  lejfal  sense,  and  is  therefore  void;  on  t 
other  hand,  gifts  for  purposes  of  benevolence  (6),  or  lib( 
ality  (c),  or  general  or  public  utility  (d),  or  ph 
anthropy  (f),  or  for  public  purposes  (f),  are  too  wi 
to  be  charitable.  Ommaney  v.  Butcher,  T.  &  R.  260;  s 
however,  In  re  Sinclair's  Trust,  13  L.  R.  Ir.  150  (n 
James  v.  Allen,  3  Mer.  17;  In  re  Jarman's  Estate;  Leavers 
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CUTS  TO  ClIAIiriMlLK  USES. 

in  Turkey  nnd  Biirbnry  (//)  ;  for  rpnsioning  off  oM  and  wor 
out  clerks  of  the  firm  of  Giialiiigs  and  81mrpe  (/).  A.-G. 
Cliirh;  Arab,  ill  ('()  ;  /.'"»»'"  v.  KMtt,  -i  Sni.  &  G.  264  (4 
Cni/louv.  FriHi,  10  Jur.  7:J7;  20  L.  J.  Ch.  1  !)«('•)  I  ^'"«/' 
JUorlr,/,  r>  13.  177  ('/) ;  Cm/or,/  v.  .1.-^/.,  '2  B.  306  (.)  ;  liaMi: 
V.  JIMirhi,  2-2  I?.  4i:i  (/■) ;  H  "W»  v.  Cil,!/,  Hi  Ves.  20G  (<; 
A.-G.  V.  Jroiimoiiijm'  Cmiiimiii/,  2  B.  :ii:5  ;  ^.-«.  v.  Gi'Iihoii, 
.•!17,  u.  (/() ;  //I  ir  GoHlinij;  Goslimj  v.  S/zhV/i,  48  W.  B.  300  (i 
A  gift  for  endowing  or  erecting  a  hosiiital  iimy  como  uni! 
tliis  head,  relhnm  v.  Aiiikr«oii,  2  Ed.  200;  1  B.  C.  C.  44 
A.-G.  V.  Kill,  2  B.  •<75. 

The  relief  of  aged,  impotent  and  poor  people  is  expresi 
referred  to  in  the  proamUo  to  1:|  Eliz.  c.  4,  but  having  rogo 
to  the  fact  that  relief  is  mentioned  and  that  poverty  is  coupl 
with  ago  and  impotence,  it  would  seem  that  the  aged  pers 
contemplated  by  the  statute  must  be  a  pei-son  who  is  destiti 
and  needs  relief. 

In  some  cases,  though  poverty  has  not  been  expres 
referred  to,  it  has  been  inferred  that  the  gift  was  intenc 
to  relievo  destitution.  On  this  ground,  gifts  for  the  wide 
and  orphans  of  the  parish  of  Lindfield  («)  ;  for  the  widows  a 
children  of  the  seamen  of  LiveiTOol  (/»)  ;  for  twenty  aj 
widows  and  spinsters  of  the  parish  of  Betorborough  (c) ;  t 
annuities  of  101.  for  men  and  women  not  under  fifty  yi 
of  ago.  Unitarians,  and  who  attend  Lewin's  Mead  Unitar 
Chapel  in  Bristol,  with  a  direction  to  put  up  a  tablet  in 
chapel,  "  otherwise  how  should  tho  deserviug  know  of  it  "  I 
have  been  held  charitable.  A.-G,  v.  Cumhrr,  2  S.  &  St.  93  ( 
Poirrll V.  A.-G.,  3  iler.  48  (l>) ;  T/iomp-wn  v.  Coihi/,  27  B.  649 
III  ir  Wall:  I'oinmi/  v.  Willm;/,  42  Ch.  L).  510  ((/). 

A  friendly  society  existing  for  the  purpose  of  providing, 
subscriptions  of  its  members,  a  fund  to  be  distributed  for  t 
mutual  benefit  in  rase  of  sickness,  lameness,  or  old  age,  oi 
provide  annuities  for  widows  of  members,  but  without  refer( 
to  poverty,  is  not  {<i),  while  a  similar  society,  if  by  its  r 
poverty  is  mmle  a  necessary  element  to  entitle  a  member  to 
benefita  of  the  society  (h),  is  a  charity.  Fn  re  C/iirk's  T, 
1  Ch.  D.  497;    Ciiiimirl;   v.   Ediearih,   (1896)  2  Ch.  079 


ys-%^yw 


liKLIKK  Of  PoVl:nil-. 

^"  '•'■  /-'■//;  7t„„„  ft.;,,,  t;"^' "**■'"> -"'■'2' i  — — 

'"ooiving  parochial  relief.      A  " r7 n,""'  ""'!  '"'''"'"  ^"'''"^"<  '•"»- 
(    ^,     '  ^      ^ '  ^'"<'"'l>  of  Ilmtm;/ ^     li         -      '  '■  V<^r«'-M„\ 

-'-»•  V.  r<„v.„.„/,„„  „,.^,„..,:  2  ,>  ■      ,■  "'''"""•  ^  ^'■''-  -'i;  '»"-'• 

Av,„,/,,«,  1  Y  ^^  p  '^  -g"^'^';  Y^>^«.  47,  3  //,.  396,  ./..,.  ^ 
^  gift  to  the  irooro.st  nf  n  „i        •      , 

!;;-iti-^.?.ortii:i,:r,:fj^^^'^->...a„i,, 

if  It  13  merely  „  „;«  t^  .),„  „^^  ^     '   '  ""'•     "  «  not  charitable 

In  nom„>  V.  //„„,/,,  ,8  j.,     ,,  *  f^/  ^  Ch.  GO. 

'-  r"or  dergyn^en,  Whether  ho  l.T     "«    """  '"  ^"^''  "^  "' ■ 

-looted  by  A,  was  hel.l  no  To  1  ^^  '"''"'"  "'  "»'■  *"  •'-  """'"• 
»  ™m  immediately  ,  yab  LJ  '■''""""""■  ^''«  S'«  -s  of 
,"-"  only  in  the  L'se'  of  ^r  irP"  """"■''  ""°^ -- 
°'Jing  a  benefiee  might  be  oZj  d  f  T  ?  "  ^'"^>-""'" 
1  Vera.  248 ,  on  appeal,  4  -  "  v  /A  /  ™  ^  "'■■'''  ^^  ''"■"'"• 
-..o^oaofeharity.e.3tohaveS:.r"'v::V"'™ 
ibtT""^""    whether    a    gi,    ,.    ,„„„    ,,^,^,;^    ^^ 

'»  Uif ts  to  jioor 

the  iarityltSi;^  "^  '""""''""-"^  '•'^'"''"^''^'e  ToZ^' 

T  V '  liiiiip  Mini 

*-''^egif.,„;:i:»„^,^^-j;-^^^^^^^^^^^ 

•"oortainty  could  have  arisen    T  „        '  "°  ''"'"'~'"™  "* 

Amb.  (jaf         ""'  "'■  ''^'  """o  i««i  i  r,v/»«v.  V.  ;rw,v4. 

0.1  the  other  hand,  relation,  were  not  so  restricted  in  .4,.^. 


It 


2.  Of  an 
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OIl'TS  TO  CHARITABLE  US13. 

Chap. ZZZII.  V.  Jlitii/aiit/,  cit.  Amb.  71;   1  Vcs.  Sen.  2'U  ;  and  Million 
Samiii',  1  Sell.  &  Lef.  111. 

In  Mtlijii  v.  SiiliilMn/,  Amb.  70;  S.  C,  mm.  Uooiliiigc 
Gooiliiiije,  1  Yes.  Sen.  2^30;  ]3elt,  128,  whore  the  words  w 
"nearest  relations,"  of  course  only  next  of  kin  ooiJd  take. 

b.  In  Bniiisilen  v.  Wooiriilije,  Amb.  507  ;  1  Dick.  380,  wh 
the  will  was  dated  in  1707,  and  was  therefore,  since  the  M' 
main  Act,  a  gift  of  yenUij  to  such  poor  relations  as  A  sho 
think  objects  of  charity,  was   held  valid,   and  therefore 
charitable;  and  see  T/ioinas  v.  Iloia//,  IM  Eq.  1U8. 

2.  If,  however,  the  gift  is  not  of  a  sum  distributable  at  or 
but  of  an  annual  sum,  or  if  the  testator  has  contemplatec 
perpetuity,  the  gift  is  cliaritable  and  not  confined  to  statute 
next  of  kin.  Isaac  v.  Difiies,  Amb.  595  ;  17  Ves.  .'i73, 
A.-G.  v.  Frier,  17  Ves.  371  ;  l(7»Vc  v.  V'/ii'li;  7  Ves.  4! 
MaH  V.  A.-G.,  2  Jarman,  980;  O'il/'tiit  v.  Tiii/hr,  10  Eq.  5! 
some  of  the  observations  in  the  last  case  were  erltieisod 
Jessel,  M.ll.,  in  A.-G.  v.  Diikc  of  Noiiliinnhiytiiml,  7  Ch. 
745. 

B.  Trusts  for  the  advancement  of  education  : — 

The  statue  of  Elizabeth  refers  to  schools  of  learning  with 
any  reference  to  poverty,  consequently  all  schools  of  learning 
to  be  considered  ehoritics.     A.-G.  v.  Loi'il  Loiisihilr,  1  Sim.  1 

Under  this  head  come  gifts  for  the  benefit,  advancement,  : 
propagation  of  education  and  learning  (by  means  of  tcachii 
in  every  part  of  tho  world  (n)  ;  for  the  advancement  and  ] 
pngation  of  education  in  economic  and  sanitary  sciences 
Groat  Britain  (Ji) ;  for  the  endowment  or  maintenance  of  1 
named  schools  (f) ;  to  foimd  a  school  for  the  sons  of  gem 
men  {il) ;  to  found  prizes  for  essays  on  a  given  subject  (i ) 
conveyance  of  a  house  to  be  employed  as  an  Inn  of  Chanc 
for  tho  good  of  tho  gentlemen  of  the  Society  and  for  the  ben 
of  the  Commonwealth  (./) ;  to  found  a  home  of  rest  for  k 
teachers  (g).  Whickrr  v.  Iliiiiir,  7  H.  L.  124  \ii)  ;  Re  Bernl., 
Berriilge  v.  Tiinm;  62  T,.  T.  305  ;  03  L.  T.  470  (/-) ;  Kirlihi 
V.  Ilmhon,  7  Pr.  213  (.) ;  A.-G.  v.  Loril  LoimUik,  1  Si 
105  ((/)  ;  Fnrrer  v.  SI.  C'l'/niriiic'n  College,  16  Eq.  19;  see,  lie 
over,  Briggx  v.  Ilarllei/,   19  L.  J.  Ch.  416  (e) ;  Smith   v.  Ki 
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Bntish  Museum  („) ;  or  the  VnT     ?'  ^'""■™"^'  »^'' '«  the  "'■'.■■'"^ 
tl'o  Koj.aI  Society  „ud  the  C  I""^'""'""-  scionoe,  such  „, 

...^:;if;r"'°'-'^-'-'--to..h.„.oo.e..^^^^^^^ 
Thus,   gifts    to   estuM;.;,  •  "i-in«l. 

-(""es  any  quadrupeds  or  birds"!  "''  '^''™'"'-  "'J 

»"'">al«W;  to  .  society  foVtri'™''"'*"°"'"'^™<'«^'° 
<»  .vivisectiou.  and  to  the  C  TT^  ^^  ""^-"^  '-"« 
;-eties  for  the  suppression  of  riJisio?  ''"^^  ^"^  ^  "■"'  *" 
Seton,  5th  ed.   1141  («) .    ^„     '  J;:^^  *^- -S^  J- 72 1^) ;  J(,  y„„ 

1  'Wl  «.  f'"''»<'rf<»«  ,b„«Vyy,  (189.5)  2  j.,,^ 

Uifts  for  the  maintenance   of    „„  * •    , 
'^"itable.     Tu,rBr.,.  cZJn  '^      f"  """'""'^  "»   ""t 
,     Oifts  to  promote  the  docte'         7  ''  *""'"'  '*'  «''•  «d. 
«ar  person,  if  til  ^^1 1"  «»  sect  or  of  a  ..„,.,„ 

-^;Ht^,::r£^i£!;rf"°V"-^^*'"^*^^ 

l'°  t"  paid  to  a  worthy  li.!,!  ^"^  •'  "  ^^^  "^  ^O/.  „  voar 

l*'-ful  in  his  earl   '::?""  ^•''°  '^■"'  -t  been  ;cr, 
|»[,th03e   doctrines  i      'h'  ^^^rT"'  "'«  '^-"''^'^^^e 
•■'"01'  the  testator  had  tL    ™  ^rT"  "'   '"^™'"-  '" 
I  ;^\,    '"™«"""«>dpen(«),and 
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Ohtp. XZZII.  a  gift  to  a   VBgetariini   socii'ty  (/■),  have    all   beeu  hold   gt 
charitable  gifts.     T/inriitoii  v.  7/o/rc,  -U  B.  14  (ii) ;    T/iom]i 
V.   nompmii,  1  Coll.  .'(!)•)(/,);    WM  v.   Ollfirhl.  (l8!)Hj   1 
4:UM. 

A  gift  to  found  a  "Socinlist  schnol  "  inny  bo  vnlid  if  l 
(I'H-trinea  to  \w  taught  aro  not  immoral  or  irrcligioufi-  Z^''-- 
V.  JfirhoH,  10  Ha.  ','04. 

On  the  other  ImiiJ,  a  gift  for  promoting  a  iihilosophy  wh 
the  Court  thonglit  not  consistent  witli  tlio  Cliri^jtian  religion  \ 
heia  void.     Iirii/rj.s  V.  ILirUvy,  10  L.  J.  Ch.  410. 

And  a  trust  for  printing  and  publishing  ...  book  written 
(show  that  the  Pope  has  in  all  ecclesiastical  matters  a  suprenu 
whiuli  ho  is  not  at  liberty  to  alienate  *ir  to  subji'.-t  to  the  te 
pornl  sovereign  is  void  as  being  against  piililie  policy. 
T/trHtmoni-s  v.  Df  lio/inrcd^,  •")  Russ.  iicSS. 

A  gift  for  tho   purchase   of    such   books   ns  may  have 

tendency  to  promote  the  inti-rests  of  virtuo  and  r^'ligion  a 

tho  happiness  of  mankind,  the  same  to  be  disposed  of  in  Or 

Britain  or  in  any  other  part  of  tlic  British  dominions,  has  b( 

held  not  charitable.    Jiroicnr  v.  Ymll^'i  Yes.  '>0,\u  ;  si'O  10  ^' 

37;  (1S9G)  ',»  Ch.  471. 

Tho  charity  The  limit  of  the  conception  of  <harit\'  of  this  kind  appe 

rau8t  be  of  a  , 

public  naturo.  to  bo  that  it  must  DC  of  a  public  nature. 

Thus,  gifts  to  form  a  museum  in  Shakespeare's  house,  wh 
was  pi-ivate  property  [a)  ;  to  the  Penzance  Public  Libra 
which  was  an  institution  existing  only  for  the  benefit  a 
improvement  of  its  subscribers  {h)  ;  and  to  an  Athenaji 
Meclianics'  Institution,  a  club  in  which  the  members  ca 
together  for  literary  jmrposes  and  mutual  improvement  ( 
to  support  and  eilucate  in  Ireland  boys  or  men  of  the  surna 
of  Luverty  ('/),  are  not  charitable.  Thomson  v.  Shakcpear^ 
D.  F.  &  J.  -399  [a) ;  Came  v.  Lomj,  2  E  F.  &  J.  75  {h)  ; 
BuUo»,  4  Ex.  D.  54  (r) ;  Larniy  v.  Lorevfij,  (1907)  1  Ir.  9  [u 
see  also  lie  Joy ;  Punhnj  v.  Johu-^on,  60  L.  T.  ?75. 

C.  Advance-        C.  Trusts  for  the  advancement  of  rehgion  : — 

meiit  of 

religion.  It  is  a  nice  question  whether  gifts  for  religious  institutio 

or  religious  purposes  generally  are  at  the  present  day  go 
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JO  vfllid  if  tlio 
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C'harifnllo  gifts     7i,.,„  ■  /■    •    ■ 

^,  ^  Wove,,  ;„  /.  :,  ,r^,]  "^^-'^  ';;--.riI^  ehari,.ble.      .^,„ 

TP"-  ,.!,-,  „p„rt  fr.,™  „„,  ,        .   7  t;'-""'''"  I""-1»--.S  .l.o„ga 

religious  and  .i„,ritable  instituting       ,      ^       ^''"^  "^™-  "^''^'l' 

P'li-poses  which   must   bo   both   r7  '""  '"^''•"«""»  ""'I 

;l-  church  "whore  I  hav.;  ;;„,£'  "'^  '"  '/^  "-■•^''er  of 
formor  crate,  upon  trust  "for  /'     .  "■'"'''"''■     '""'    '"'^ 

sucli  societies,  subscrintions  or  n,'."       "',"  ""■  '"''■^'■"•'•'''«if  of 

f '.  of  Goc,  i.  the  s  ir^:,  I  ::;•  r<"  -«-^  <"  «■« 

^liall  in  their  discretion  see  fit  .,      T  ""'""''•'•  '''^  •'"•'■ 

"-  office  of  ataonors  of  "'  '/ '?  '•™*  '^""^  *«  un.Iortal  o 
"P;.  the  word  ..onL  '„:"d^  ^^ ;;"  J^^  «-'  '"i^  ^ross 
end  proposed  by  the  testatrix  w„7l,  .  .,  ''""''''"'"»  t'lat  the 
Oiture  wa.  lawful  whiol  ^o  '  .'f "'  ■^"^'  """  *'"'*  -  e.pon- 

Tiio  judge  „I,o  rema..ked  that  t  ''■"™'™"''*''"""-J• 

-at„res  would   be  riSu        Tl™'  "^""^''  "'  Oo'''^ 

to  certain  named  societies  of  a  oh  '•    v  '  ""^  ^'^'  ™» 

otherreligiouainstitutionor;.;  it:  '''  """""'  "  '°  ""^ 
««*  was  held  to  mean  an/o^r  '  ''  ""^  *'''"'=  P™P^^- 

.'.os:;;r:?^irrri"'""----« 

^-"■ongexphmatory  context  sho  Jn^fr:       ''•  ""'""'^  "''">  " 
.   No  doubt  rhere'are  dic^  a  to  th   e'tf   ^  htt"'";"  '"^""■ 
■^  "  Auritable  purpose  but  fhol  r  ff  ""•'  "'*''»'o>'3  puT,ose 
»'.-  read  in  cLnLtL  wi tJ  the tl' •"  T^  1  ''"^  ^"■>'" 

~-  -  —  thetr^-s^-- 


t' 
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Chtp.  xxxit.  religious  piirpose  Imil  not  been  dismissed  as  fully  as  tlioy  h 
l)cpii  in  Intor  cases. 

It  these  cnnsiderntions  tend  to  raise'  doubts  as  to  tlio  aiithoi 
of  Til  ir  Wh'ilc,  tliose  doubts  are  very  much  strengthened 
the  decision  of  the  House  of  Lords  in  Cliimoii^l  v.  (Iviim 
(IftOo)  A.  C.  124,  where  a  gift  tor  "  charitable  or  relig: 
institutions  and  societies"  wos  held  void  for  uncertainty.  1 
was  a  Scotch  case,  but  it  does  not  appear  that  for  this  pur] 
there  is  any  distinction  between  English  and  Scotch  law.  Tl 
is  notbing'in  Scotland  similar  to  the  statute  of  Klizabeth  u 
which  the  large  meaning  given  to  the  word  charity  is  sai 
be  founded,  but  the  statute  of  Elizabeth  does  not  men 
religion,  and  therefore  causes  no  difference  on  the  point  lietM 
the^two  countries.  See  /,.  ,r  P.ir.loe :  M'Lin'u''""  "■■■  ^■ 
(190<i)  •->  Ch.  1H4,  102. 

It  is  also  true  that  in  GrImomI  v.  Gniiioml  the  word  " 
gious"  is  used  as  in  contradistinction  to  charitable,  but 
judgment  of  Lord  Moncrioff  ( (IflOo)  A.  C.  GOT)  which 
approved  in  the  House  of  Lords,  puts  the  matter  on  the  b 
ground  that  religious  purposes  are  not  necessarily  chariti 
and  that  a  gift  for  those  purposes  is  therefore  "  void  i 
uncertainty."  In  >■<■  While  has,  however,  been  foUowei 
Ireland  since  the  decision  in  Grimond  v.  Grimoml.  Arm 
Arnotf,  (1906)  1  Ir.  127. 
Inddnito  The  cases  in  which  gifts  for  certain  indefinite  p.irposes 

pur|»«s  rcliffious  nature  have  been  held  invalid  may  be  cited  here, 
■nitii  religion.  (,re  gifts  for  pious  uses  (a),  for  missionary  purposes  (')),  am 
Roman  CatboUc  purposes  in  the  parish  of  Coleraino  or 
where  (<■) .  Heath  v.  aapman,  2  Dr.  417  (fl) ;  SwH  v.  Sma. 
9  L.  R.  Ir.  246 ;  but  not  followed  Re  Kmmj ;  CIrirk  v.  An 
97  L.  T.  130  (Ij)  ;  M'LaicjhUn  v.  Camphcll,  (1006)  1  Ir.  58 
The  difficulties  arising  upon  gifts  for  religious  pur 
generally  do  not  arise  upon  gifts  for  speoiBo  religious  pur 
of  a  public  nature.     Of  this  kind  are— 

A  gift  tor  the  increase  and  improvement  of  Chri 
knowledge  ond  promoting  religion,  and  to  buy  Bibles 
other  religious  books  («) ;  a  gift  to  bo  applied  in  the  E. 
of  my  Lord  and  Master,  and  I  trust  Redeemer,  or  to  the 


Valid  Kitt» 
for  rt'lif^iou-H 
purimaefl. 


ADVAXCKMK.VTOK,iEU0I0X.  gjg 

nnd  the  eorvioo  of  God  (/.t-  i^r 

"■"  «".'ro.(-);  to  .1!;:;. r^^^n?""''"'"'" '^-'' '•'---"". 

'■"'""".nly  k„o„,.  „,  J,  ;■;  '  '^'*''**'^"'  Episcopal  (Lurch, 
f"rtl.«.a„co  of  (V,,,:,,  ;.„""•",  '■''""'""'  '"^  "'O 
mutual  in,pr„vo„u.nt  W.  t„t,,'p"?'r  ""''  '''''»''""■'  ""'l 
iu^titutions  l,avi„ff  for  (1,'  V  n  !  lu  "  '^"'""™  ™  '"'"''■■"l 
"f  tho  doctrine,  of    h„  «  Lrl'^^     "  '""""'"'""^•'  ■""'  ""f™- 

-1  -ii,io,„  iiicrt;:£t  ;":,""' "'"  >'"--i"-''f -,1 

iiou^rchy  (,v).     J,.fj^  ^    S/„,„,r,0  V  ^%'"'"*°™*"'"  of  the 
(1S9G)   1   CI,   .-,0  (/,).■/„'  7^"'''"'^-   F<"V<'"'r,:mrlh„j, 

Chm-iMl,.    T,-mt,    (18(I7)    o   „,     t'>,\''   '"  "  ^'''"'"''^ 

•^  person  i,  to  be  appointed  ^f  a     'r,f     .  "'""^  "  ^"-»-°''' 

Wmrch.  1  W  &  M  c  iV  ?)!  ^  ^"^  °'  ""^  ^staMished  fj^'- 
A.t,18.^  (2  &  3  WU  IV  '  nM^""""  '^''*'""'°  C*-"-'  ^^"'"'- 
Mor,  ;)r,3,  40.3.  ^'  '■  ^  •■  ^••»-  "•  P""-'<o„,  .3 

;yho  benefit  of  in.n,;;:;:/;  rTrfr'' '- 

ivoman  tatholio  pneets  in  and  near  London,  '"'""'""■ 


"man 


3U(I 
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Monastic 
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order. 


or  of  II  Itomnn  Catholic  college  existing  for  tho  p<lurn 
of  cccli'siastics  nnil  laynion,  or  to  promoto  tlio  Itoninn  Cull 
roligioii,  or  to  a-mat  in  tho  conipletiuii  of  a  Uomaii  Cut! 
latlioilriil  are  gooJ.  Jlr(ii/\/<iiif  v.  Tiidrr,  2  M.  &  K.  * 
A.-G.  V.  O/aiMoiir,  Vi  Sim.  7 ;  lI'dM,  v.  (Ilaihloiu;  1 
•.'!»i» ;  }\'r-l  V.  Hhiitlhimlh,  2  M.  &  IC.  (i84 ;  Dilhi,  v.  ./fi 
1.  li.  1(1  Eq.  1V3. 

l!y  tho  licligiuus  Disabilities  Ait,  1840  (!)  &  1(1  Vid.  f. 
s.  'J,  Ji'ws  are,  in  rcspcet  to  their  schools,  places  for  relig 
worship,  education,  and  charitable  purposes,  and  tho  prop. 
hiM  therewith,  subject  to  tlic  same  laws  as  Protestant  subj 
di^si  nting  from  the  Church  of  England. 

Since  this  statute,  bequests  to  enable  persons  professing 
Jewish  religion  to  observe  its  rites  are  valid.  Slram  v.  Guld-i. 
.S  Sim.  1)14 ;  III  ir  JIlrhrVK  Trmfn,  2S  13.  :i!). 

It  has  been  held  in  Ireland  that  bequests  in  favour  of  Jes 
niid  members  of  other  religious  orders  of  tho  Church  of  R 
boimd  by  monastic  or  religious  vows  are  void,  as  contravci 
the  policy  of  the  Koman  Catholic  Belief  Act,  1829  (10  Geo. 
c.  7)  (see  sects.  .'!M— :i6).  No  similar  ease  has  arisen  in  E 
land. 

Thus,  bequests  to  be  applied  for  the  education  and  mainteni 
of  priests  of  the  order  of  St.  Dominick  in  Ireland,  and  for 
use  of  the  Franciwan  Convent  at  Wexford,  and  to  tho  Chris 
I'rothers  at  Cork,  have  been  held  to  be  void  under  the  stat 
,S/«).s  V.  Qiiiiifiiii,  16  Ir.  Ch.  101 ;  17  Ir.  Ch.  43 ;  Wahh  v.  Wc 
I.  K.  4  Eq.  306 ;  Ke/ioe  v.  V^ikon,  7  L.  R.  Ir.  10 ;  MiiipA 
Clieivrr.1,  17  L.  B.  Ir.  203;  Ciismt  v.  Ilynri,  (1006)  1  Ir.  -J 
WLiiiiuliliii  v.  CiimjMI,  ib.  588. 

And  a  gift  to  build  or  acquire  a  .«ite  for,  or  repair  or  maint 
or  otherwise  benefit  a  chapel  or  church  belonging  to  a  relig; 
order  bound  by  monastic  vows  is  void,  though  the  chapel 
church  may  be  open  to  the  public.  Ciirberi/  v.  Coj,  3  Ir. 
231;  .SV/««  V.  Qiiiiiliii,  17  Ir.  Ch.  43;  Kilioe  v.  Wihon,  7  L. 
Ir.  10. 

On  the  other  hand,  a  gift  to  the  rector  of  the  Jesuits 
Mungret  in  aid  of  the  school  there  for  training  pupils  inten 
for  tlin  Church,  or  to  Franciscans  to  educate  priests  for  fore 


Nl'I-KKSTITIOI-.s  IISKM. 
■Ihi'  statutes  rcmovin,.  .  i-  •' 

^~-....t.i::;:::'-- ---',.,..,,,,,,,,,,,,  ^ 

;^  ».  -late. „„,, ,, „.,-„, J  ;;;;;;■; ■^'^"•o;  ^'•■.  ii...  ^\n. 

li"t  I-J-  analogy  to  thoso  «f„,„, ,  '"  '■'"'^'•''™  ■■'"'!  "hnp,.!,. 

M  mn  i-i  A  ;i  ^v^ii,  '"  *!"'  '""„.„  ,'afi,„i;,.  c^;,,-,,,  — 

' :''  V.  .^;„m  „■„,.,;„  ■>  jr.:^,;';; '  ""^/"  "> "-  .-t  of  u„. 

^'--^:::^:ti:v'^'^--- '^■^"'■ 

After  some  diffprenca  of  , ,  ■   • 
™  Wand  for  m„J  I    ,0  :'"""  "  '^  """■  ^'•'"^''  *!""  '^  gift  W,  „ 
"'Other  deceased  pel      il'I'T  ,"'  «'"  -»'  of  the  t.sta'      ^--r- 

--  are  di^ete^to  r^^S  J^' "  ^"''  '^'^'^''^  "^      '"'"" 
fM^t.,,.  I,  ,,,,«'-!*.  or  not.     .,,.ft  ,. 


3G2 


(illTSi  TO  CIIAlilTAlILK  UHLff. 


01..P.XXWI.  ^(..(7.   V.   lkh„o,i,  I,  R.   10  C.   L.    101;    Kvhof  v,    H'-V* 

7  li.  n.  Ir.  10;  M«rrow\.  il'Contilh;  11  I..  It.  Ir.  2:10;  Don: 

V.  (Uhmr,  1.-.  L.  U.  Ir.  •'■n  i  «'"""  v.  r.-i/r.v,  -J.".  L.  1!.  Ir.  :if 
Jhdhj  V.  yl.-r/.,  (11102)  1  Ir.  'If,'.  DilluH  V.  /.V^////  is  i«iisi(lei 
ill  Dorri'iii  V.  (li/innir  imiX  Siiin/I  v,  T"")'/!  </. 

(fU'iiilmi  T.  /."f;"'',  .<"/"■''.  "li"*'"  "">*  «"'■''  "  B'f'  "■""•'^ 
.Imritiiljlo  oven  it  th,>  miis»...9  am  diroct.vl  to  l)o  C'l.^lirutnl 
,,rivntc.  Hut  it  th..  mass  is  to  bo  cul'lirutwl  liy  \»v>,\*  l>oii 
liy  monn-tio  vows,  j.rolKiWy  tlio  gift  would  bo  v.>id.  /;'"/.• 
l',„m:  (I'.iO.-i)  1  Ir.  110. 

]ly  tlin  Komnn  f'fttlioliu  Charities  Act  (-':!  &  21  Vict.  r.  \i 
s.  1^  it  ib  in  pftcet  provided  that  disiiositions  ot  roul  or  \ 
Roniil  oslut.'  ui«ni  miy  lawful ,  luiritaljle  trust  in  favour  of  Hon 
I'atliolics  fluill  nut  1.0  infiUdat.'d  by  rciison  tliat  tbo  same  esl 
is  Bubjeelod  to  a  trust  deeraod  to  bo  superstitious ;  buL  ilio  I 
perty  may  bo  npportion.'d,  and  a  poitiou  applied  to  tbo  lav 
olmritablc  trusts  dcclare.l  by  tbo  douor,  aud  tbo  rest  applied 
ebarltabl..  purposes  tnr  tlie  beuelit  uf  Unman  Catbolics,  aa 
Court  or  tbo  Cbarity  Commissioners  may  tbiuk  just. 

As  to  tbo  applieation  of  tbe  iloetrinc  of  superstitious  use 
British  colonics,  seo  !'«'/'  Chml,  AV»  v.  O,-;/  Chcmj  Nm,  L 
0  P.  C.  381,  and  tbo  autboriiics  there  quoted. 

Tbe  statuto  of  Elizabeth  expressly  mentions  tbe  repaii 
churches. 

Thus,  gifts  to  repair  tbo  fabric  ot  a  eburdi,  or  oven  the  o 
ments  within  it,  such  as  a  monumont  or  tomb  already  tbei 
directed  to  bo  placed  there  by  the  testator,  or  the  pari.di  cbu 
yard  and  tbe  tombs  in  it,  or  to  erect  and  maintain  beadst 
to  tlio  grave  the  -i  a  certain  class  of  poor  person,  arc  ebariti 
llomr  T.  Chhorno,  L.  l\.  1  Eq.  .W5  ;  hi  re  lH'jkii'.-,  Trmh 
L.  J.  Ch.  147 ;  /"  re  Vmglnni :  Vmighaii  v.  Tliomm,  33  CI 
187;  ///  re  r/irdoe;  JleLnii'jMin  v.  A.-G.,  (1900)  2  Ch. 
Willh  V.  Bromi,  2  Jur.  087,  is  not  consistent  with  ( 
aTitboritios. 

And  "ifts  to  proviile  or  maintain  a  burial  ground,  even  tb 
it  is  for  tbo  use  of  a  particular  sect,  such  as  tbe  Sociei 
Friends,  is  a  good  charitable  gift.     In  re  Manser:  A.-l 


Repair  of  a 
church. 


W  V.  Il'il'iii, 
,  iM'i ;  DorrliiH 
L.  U.  Ir.  :1H8  i 
'//  is  (•(uisldered 

gift  would  l»<* 
>  ci'lcliriiti'il  in 
J  [>ri('»iH  hound 
roid.     Iliiihr  V. 

I  Vict.  .■.  l;!4). 
of  ri'ul  or  i>cr- 
ivour  of  Roman 
the  winii'  pstfito 
,s ;  buL  iho  pro- 
d  to  t1io  Inwful 
rc?t  applied  to 
'iilliolics,  as  the 
just. 

Tstitious  tises  to 
hi  ii<j  Nvo,  L.  K. 

IS  the  repair  of 

r  oven  the  orna- 
alroady  there  or 
lO  parish  church- 
atain  headstone? 
a,  arc  chnritahl''. 
iijkil^H  Trmfs,  '-V't 
towns,  as  Ch.  H. 
100)  2  Cli.  IKl: 
tent  with   other 

and,  oven  thougli 
L8  the  Society  of 
Innscr;  A.-d   i 


■|'>iril.S— MOM.MKX-,,, 
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"•"  "  »if' t..  r,.f,air  the  f,„,,|,  „f  „     ,  '    '" 

(.^"::;?e^ens.'r'';:^ --'■---'.. -^. 

'■''■  "■  I'^r.  ,s,.„  /:  ,„  ;':':'^  ,'";•■ '""'"""'  v.  7v,„„,„,,  ,■,,• 

---nM:::i:;;z!:::::r— 'o,Mo.ato...^ 

~;  !l::S:.f":;  :t:;s"f -^  *"""'-'  ^-^  -he 

™ploy  themselves  in  the  oxer,"!   w     '"'  T  "  """""  "'-'■'». 
■'  a  good  oharitablo  gift ■  aTif    tl  "/ '™'^" ""'' '''''"V. 

-•r  for  the   .piHtual   ICoveln.^n;  "  «^  °^'-^""'' 

A  gift  of  100/.  to  the  rhr,-  *•       -^  '- 

D.  who  wore  both  men  b  rs  oftT  """•™  '"  '™''  "'  ^  „„d 
'■'-■'"We  gift.  Tho  Chr  ,  an  or  7""""!^''  ""'  '"■'''  "  ^-""l 
-.0  body  of  per.ons  i.  dir;.^™™"'.  "-*''-  wore  a 

<^""rt  came  to  the  conelusion  that 


'  gift  to  trustee." 


m 


(iirrit  ro  charitabi.k  usm. 
c..,.XXX...  tn..t   for  the  UrCl.r™.  and  not  a  «!«  '»  '^"J'";';';"  ' 

1).  Trusts  f..r  ..II..  r  (.urpow.  bonoB.ial  t..  tho  community  n 
tailing  un.l.i-  any  ..f  tl...  i.n«dmg  li™.l«;- 

■I  ,  ,l.,nll  wliicU  exists  aa  to  gift,  for  rDligi..us  purpoi 
p.norallv  .l...'^  u..t  exist  ns  to  gift-  tor  (.ublio rnrpn^.. g-nor„l 

KU..1,  oKih  i»  >'."1  f"'  "".ovtainty.    ///.">  v.  J> ">,    {l.K 

A    (•    :i7-  »...■  A-"'/""  V.  (.■r.n.j'r,  ■-  H.  MHO  (un.l.Tt.ikmg. 

g.:noral  nlilily)  1  £«"!/* v.  I'.t.r ,  H7  h.  T.  741  («'..rk, 

IHiblio  utility). 

liut  gifts  f..r  «r™'ft'''i  P"^!'"  pun"""'  "o '°  """">■  '^''""  '"' 

They  may  lo  .•Inssltloa  as  f.iU..w»  :— 

1.  (iifta  f..r  tho  b..neflt  of  ii  rarlicular  .lefinod  district,  ». 
us  11  i.arish,  a  town,  or  county. 

Of  this  kind  nro  a  gift  (ui.on  failure  of  a  ,,art.cular  cha 

uhlo  imrpose)   f..r  s..mo  oth..r  purros,-  .ondueuig  to  tho  g 

of  th..  .'ounty  of  W(-stmor.aand  an.l  the  parish  of    I^.wt 

..spocially  (.)  ;    gifts  or  trust.s  for  tho  bonofit  ..t  a  pansh 

„  t,-„st  of  nn  advowson  t..r  tl...  h.-nofit  ,.t  a  pansh  .•) ;  g.ft» 

,1,.  i,urpo,o  .,(  bringing  spring-wat.T  from  St.  Arvan  s  or  < 

wl„.ro  to  tho  t..wn  ..t  Ch..pst.nv  for  tl,o  u.so  of  the  ,nha  « 

for  ovor(,0  ;  a  gift  f..r  tho  improvement  of  tl..'  <ity  of  i 

and  of  the  towu  of  lioUon  l>)  ;  or  f.ir  tho  benefit  ,md  omat 

<,f  the  town  of  Vaversham(.0;  a  gift  to  the  eorporat.o 

Shrewsbury  to  he  applie.l  in  the  reparation  ot  the  bridges 

walls  (ff);  tt  trust  for  the  benefit  of  eopyhold  tenants  foi 

repair  ot  the  sea-dykes  within  the  manor  (A).    A.-O  -v.  Lm> 

I  Sim.  ltl.5  («)  ;  A..G.  V.  U,nl  lIoU,,,,,,  T.  &  11  -JO!) ;  .|.- 

r„rhh  £.MM,  «o  t'h.  T).  142  (^);  U  "■  St.  Slephe:,,  Co, 
Stmt  3!)  Ch.  1).  49-i(r);  JoneH  v.  n'iltki»>,  Amb.  t.jl 
m,r.:  V.  C/«v»""".  4  Ves.  .542;  A.-G.  v.  JMi.,  2  8^^ 

»',  J.m  Co,T.<-Mo»  V.  r„«;-/.«,  21  W.  U.  708;  /»  r.  . 
lla^gnan;  v.  r.yfo,',  (1»05)  2  Ch.  400  (./) ,  A.M.  -..Co, 
tion  of  Shrcmhm-:,,  (,  B.  220  (g) ;  Nchm  v.  ««»■"«,  38  C 
507  (A). 


Brethren  «• 

R)  1  Ir.  Va. 
ommunity  not 

piius  purjiow's 
lOROBpcnornllv. 
%ninlil,  (HIII'J) 
iiili'i-liikiiiKS  of 
7H  (wi.rkii  of 

any  cases  valiil. 

i  district,  suth 

rticular  cliarit- 
iig  to  tho  gooil 
sh  of  Lowlhcr 
at  a  parish  (*) ; 
sU  '<■) ;  gifts  for 
Arvan's  or  clsc- 
tho  inhabitants 
Iii>  city  of  Batli 
St  and  ornament 
1}  corporation  of 
the  bridges  an<l 
tenants  for  the 
l.-Q,  V.  LiniH'lfif'; 
{.•JO!);  A.->l.  V. 
l/ioi(l  BMoimj'ii' 
Stcplien,  Cnlfiiuu 
,,  Amb.  (iOlO'l; 
Tcclin,  2  S.  &  ^t. 
[.  &  a.  350  i  6ef 
(38;  In  re  A/I"' 
A.-O.  V.  r«'7"""- 
Banin,  38  Cli.  P 


I'ini.ii  nKNKKii. 

.)     7<  .  'III."! 

"""y  without  „i„,   f„,  ,„f„  ,'"'"'  '■"'"'  »'"•  '■'  ...rn-  .l„,„ 
-'"""infc>l.,,  „,„„'„„         ;'"'■   ■■"""? nd   , „„,,, 

Norwich  (,.).     .„„,„,.  „,t;i^  "';    ■-  lK.in„  of  „ |,,  [\ 

(«   -  C,,n,M.,„;,,    /„,./,„„,,.,,;■  ;"'";'""'/  A.  C.  .,,■):,,,„; 

^^^::l::^.:t'''''''^^'-^-'^^^^'^^. .„.. ,.,„ 

^f  this  Jiind  are  aids  tn  .1       i       .  "i'lv'pullc 

'"-•-"o,„,;  to  n,^  ;;,•!:,',:;:'''''■'■'■--•••■■■- ".  n,M  „  „„. ■■- 

•I'o  -Vational  Dolt  (/,) .  („  n'  ,,"■''""'"■'' '''"™".™(l„n  „f 

"l'I'"-l  to  chnritaU,.;i,,„j  ;    ''"7''''';''''   "'   ''-^"'l.  < 

<'-i.yofI,a,™,f,,;,:';        Jl-W'-  lu. 

«  Sift  in  oxoneratio,.  of  a    „  '     '"  "■■""'■ -l-bl...nU  ,.,  ; 

lfra„tham(,/);  „  gift  ,o  ,L„  n  '"'''  "'"  '""'■""■"•Itv  „f 

'";  .oe^..,;.  ,  ///,.J';'' ;*',,,/'-■■  ^/-/',.' J..  .,A.i, 

■J-  Under  this  head  may  „ls„  i 

''-"»oandonco,u.agemrt„    1  r  ""'""'"''  "  «'"  *-  <!-  <  T„„, 

"volunteer  corps  fiUMi.T,  ""T'  <"''  ''"■  ""■  '-"'«'  '"''™''"'""^ 


/■,..       1        ,.  "orury  ana  ii  a(u  f,,,- 


"•lifers'  mess  (, 

"""»,  (190.1)2  CI,   60(,.)  '    '■"    ^'''*"'''  '^/■"'•'V™ 

■■■' ,„„a';".'°  3"'!' ■•_-»"■ ..».,» 


corpj , 
Officcra'  nn■^* 


tl<>l 


3  Ch.  Co. 


<?^«/;    TT^,; 


%/c/i  V.  ;/-„^,'., 


filKTS  TO  CIIAHITABLE  USES. 


Gift  to 

encourage 

sport. 


Gift  contrary 
to  public 
policj-. 


Chip.  XXZII.  Tlio  limit  of  the  Ifgiil  conecptiou  of  charity  in  this  direct 
is  tliat  the  gift  must  not  he  to  encourage  a  mere  sport,  si 
as  yacht  racing.  //(  re  Nutfnyc ;  Joiifs  v.  Pa/iiiei;  (WMi] 
Ch.  049. 

And  it  must  not  Ic  contrary  to  puUic  policy.  Thus,  a  f 
to  pureliaso  the  discharge  of  poachers  committed  for  a 
payment  of  fines,  fees,  or  expenses  under  the  Game  Laws 
is  void;  and  a  gift  towards  the  political  restoration  of 
Jews  to  Jerusalem  and  to  their  own  land  was  also  hold  v( 
as  being  inconsistent  with  our  own  amiciihle  relations  with 
Suhlimo  Porte  (l>).  Tlinipp  v.  ColMI,  20  13.  12o  (a) ;  llnl 
xham  V.  Vm-doii,  4  Do  G.  &  S.  407  (h). 

It  would  also  seem  that  the  class  to  bo  benefited  must 
some  well-defined  branch  of  the  community  and  not  a  mer 
artificial  class  created  by  the  testator.  Thus,  a  grant  of  h 
to  the  Eoman  Catholic  clergyman  entrusted  with  spiritual  c 
of  the  Roman  Catholic  inhabitants  of  the  pai'ish  of  E.,  for 
purpose  of  having  the  rents  applied  for  the  benefit  of 
children  under  the  age  of  twelve  of  the  tenantry  of  the  gram 
was  held  not  to  bo  a  charity.  Broinie  v.  Kiiiij,  17  L.  K. 
448.  See,  too.  Re  Tiuiiio;  litiWex  v.  Maikcs,  W.  N.  1886,  j 
(a  gift  to  build  six  labourers'  cottages  on  an  estate). 


OiftB  in 
respect  of  an 
ofHce. 


II. — Gifts  in  Eespkct  of  an  Office. 

In  some  eases  the  question  arises  whether  a  bequest  is  gi 
in  respect  of  a  certain  oificc,  and  is  therefore  charitable, 
whether  the  oflioe  is  merely  used  to  describe  the  person. 

Thus,  a  gift  to  A,  minister  of  a  certain  church,  is  not  cha 
able.  Doe  d.  rhillqo,  v.  MMilije,  4  T.  E.  264 ;  Uoiiiielfm 
O'Neill,  I.  R.  3  Eq.  52:3. 

But  a  gift  to  A,  minister  of  a  chapel,  and  his  successors 
ever,  is  charitable.  Tlioriilei-  v.  Wilxoii',  3  Dr.  245  ;  4  Dr.  3 
III  re  Vela  HI/ ;  Coiiolei/ v.  Quid;  (1902)  2  Ch.  642;  see  IM. 
lip.  Voricin,  I.  R.  9  C.  L.  483;  iJ.  11  C.  L.  292;  Gil^m. 
liepreseiitalive  C/iiireli  Body,  9  L.  R.  Ir.  I, 

And  words  superadded  giving  the  officer  discretion  to  ap 
the  gift  in  such  manner  as  ho  thinks  fit,  give  him   onl; 


^"^"'l'-'^  to  apply  it 


'■U!P«n,V-aNX,;,,,,,.,^, 


m: 


■"  •\:;-S'- '^*T?;zr-,"'i.,,  .,.,„„, 


('iirmr,/;  Go, 


ifult    V. 


•«.-p.,r...i,,  ■■"" «~'.  ■» "  .,„,,,,, ,;  „..■,;,;: 

^''""'"We  intention  wi,,.  ^    '  v7'"'« «'-"■«■  tlu.,,. ;. ,,  „,Z^ 
A  Pi-.,'-   ^'""'^v.A-n    r     J       ■'''■    "'"■"'v. 


R"!''  itirain,t 
Pi-rpcfuity 
''•■I »  1,1,1 
"I'pl.v  to 
'fiurity. 


Fund  devoted 
t"  cjiarity, 
api'IiL-«u,,n 
'»t  a  reroute 
diile. 


Canditfonal 

t'ift. 


^^— Uncertainty 

I    yi's  menus  tlmt  if  „  „',   .  "'  *^'  ^'J'  ffi  ...t  ,'°id 

If^nty,  tk,  gift  does  not  iVr""""  """  ^^  f"'""'  '^  S'^o  "-^v. 


m 


i'li 
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Chap.  ZXZII 


CillTS  10  CirAHIIAnLK  I'SKM 


Altoraatiro 
gilt  to 
«h«ritk's. 


till'  means  he  indicnfos  for  nsoerfaining  tho  particulnr  ch« 
aro  inadoquafe. 

Thus,  n  gift  (u  "  tlio  following  chaiitablo  societies,"  wi 
blank  left  for  the  insertion  of  their  names,  is  a  valid  j 
There  is  a  general  charitable  intent,  which  has  not  erystall 
to  particulars.  //,  re  While:  While  t.  White,  (181)3)  'i  Ch. 
see  Piesehel  v.  Prim,  2  S.  &  S.  384. 

And  a  gift  to  charity  A  or  charity  B,  if  tho  gift  is  altemiiti 
for  instance,  a  gift  "  to  tho  Protestant  Alliance  or  some  on( 
more  kindred  institutions"  will  be  distributed  under  a  scht 
though  a  similar  gift  to  individuals  might  be  void.  In 
Dehimr'.'i  Vhiiritdhir  TrmI,  (18(17)  2  Ch.  I(i3. 

Again,  a  gift  to  such  charitable  uses  as  the  testator 
directed  (n),  or  for  such  charities  ns  his  e.teeutor  shall  th 
fit  (4),  or  as  the  testator  shall  name  thereafter  (c),  will  be  carr 
out  by  the  Court  though  there  are  no  directions,  or  though 
executor  is  appointed  •  he  dies  before  i'le  testator,  or  thou 
no  charities  are  ever  .ued.  A.-G.  v.  Si/derfin,  7  Ves.  43,  i 
(18^2)  2  Ch.  53;  Coinmi.i-iioiiers  of  Chnrilahlc  Ijoiialioiis 
Siil/ican,  1  Dr.  &  War.  501  («)  ;  White  v.  White,  1  B.  C.  C.  1 
Moggridge  v.  Thacheell,  7  Ves.  36 ;  13  Ves.  416  (4) ;  J///A 
Farmer,  1  Mer.  55  ;  19  Ves.  483  ;  Pmek  v.  A.-G.,  3  Ch. 
342 ;  GiUmi  y.  Gillan,  1  L.  1{.  Ir.  114  (.■)  ;  sec  L,  re  Ilmlnlii 
Buxtable  v.  Crair/unl,  (1902)  2  Ch.  798. 

The  decision  in  Chamberkijiic  v.  llrurhlt,  41  L.  J.  Ch.  7. 
(not  appealed  on  this  point),  that  a  gift  to  a  person  for  sii 
charitable  purposes  as  he  thinks  most  advisable  fails  by  1 
death  before  the  testator,  is  not  reconcilable  with  the  oth 
authorities. 

Another  illustration  of  the  same  principle  is  where  tl 
testator  declares  his  intention  to  settle  certain  property  t 
charitable  uses  aud  then  devises  it  to  trustees  upon  tiusi 
which  only  exhaust  a  portion  of  tho  income,  the  whole  incom 
is  applicable  to  charity.  Ariiolil  v.  A.-G.,  Shower,  22  ;  A.-O 
v.  Drapers'  Co.,  2  B.  508. 

A  somewhat  similar  principle  is  that  laid  down  in  A.-fl.  v 
lioulthee,  2  Ves.  Jun.  380 ;  3  Ves.  220,  that  tho  Court  will  ml 
permit  the  general  intention  to  fail  for  want  of  circumstam« 
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(JIFTS  TO  CHAIJITABLK  U.SKS. 

Tf  t)h'  tnistees  have  a  disoretiou  to  apportion  l)otw( 
cbmitalilo  olijocts  ami  dofiiiito  nscrrtainultlo  ol)je(■t.^  m 
charital»lo,  tiio  trust  doi's  not  fail,  but  in  dotault  of  apporti* 
raent  by  tho  tiusteos  the  (^ourt  will  tlivi'lo  the  fund  hctw( 
the  objects  cliaritable  and  nnn- chant  able  etpiall}'.  A.-(i. 
i^ofl^fih  -A  Viu.  4H.5  ;  7  Ves.  OS,  n.  ;  Sn/n-s/mr//  v. .  Jf'i'f 
a  K.  &  J.  :>■,*!» ;  Cr<ifhn  v.  /V/M,  "iO  L.  J.  Ch.  1!^^  ;  7l>in/r> 
A.-a.,  {:SiMJj  A.  C.  ;J0!) ;  Foe,  too,  lir  W,!r.s  <%(nf>j,  11  13.  1 1 
//(  n  DoiHjIm ;   Ohcrt  v.  llirriur,  li')  Ch.  !>.  47-,'. 

When  a  fund  is  j^iveu  for  a  parliuiilar  purpose  and  1 
surplus  is  given  to  i-liarity,  then,  if  (be  primary  purpose  f^ 
and  it  eamiut  be  asccrt  i!'.ied  how  nuu-h  oufj;ht  to  have  bt 
expended  on  it,  tho  gift  of  tho  surplus  fails  also.  In  lU' 
of  tho  cases  under  tliis  head  tho  primary  purpose  was  ;: 
involving  a  substantial  outlay,  and  tho  surplus  was  eonte 
plated  as  being  of  small  aniuuut,  and  tho  testator  could  i 
have  intended  tho  whole  f  uud  to  go  to  the  charitable  purpose 
the  primary  purpose  sliould  fail. 

For  instance,  wliere  there  was  a  direction  to  build  a  chaji 
but  with  no  clue  as  to  the  kiud  of  chapel  intended,  and  if  a 
surplus  should  remain  from  the  purchasing  or  building  t 
■-•hapel  it  was  given  to  a  charitable  object,  the  gift  to  build  t 
chapel  boiug  void,  it  was  held  that  the  Court  could  i 
ascertain  what  ought  to  have  been  spent  on  it,  and  cc 
sequoutly  the  wliole  gift  failed.  Vhnimuni  v.  BrofcHt  6  \ 
4'H  ;  A.-(,'.v.  Ilitumnii,'*  J.  &  "W.  L*70  ;  Limhrrif  \.  Gittr. 
Mad.  101 ;  Crfi/iip  v.  Fiof/fhof,  4  K.  &  J.  47!> ;  Fun/tr  v.  Fon/ 
:i:5  B.  tilG;  Kirkmann  v.  Zcw/*,  ;i8  L.  J.  I'b.  570  ;  lir  Ta>jli' 
Mitrtin  v.  Frrcnan,  58  L.  T.  5:J8. 

On  the  other  haml.  if  tho  primary  object  is  sutficieul 
definite  to  enable  the  Court  to  ascertain  what  should  be  spt 
on  it,  it  will  do  so,  and  tho  gift  of  the  surplus  will  bo  val; 
Cases  sujirit ;  and  see  M'd/onl  \.  llcifiinhh^  1  Pli.  IHG  ;  10  Si 
lO.j;  Mof,l>itnifr.s  of  Ihiiuh'v  v.  J/or/v..,  ."i  Macq.  J;34  ; 
W.  11.  -J-iU. 

If  a  fund  is  to  be  applied  to  several  objects,  some  valid  ui 
some  invalid,  tho  Court  will,  if  possible,  ascertain  by  iuqui 
how  nuieli  should  bo  applied  to  each  object  {<t).     If  it  comes 
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Chap.  XXXIT.      AVlietlior  a  soc-icly  or  institution  lias  leiisecl  to  exist  or  not 

a  4iicstioii  of  fact. 

It  may  c\iat  tliuiigli  a  larj,'o  part  of  its  activity  has  ceasw 

for  instauft',  if  an  tlunientary  ilay  ^cIlooI  and  Siiiiday  scliool  h 
'"*■  ceaseil   to   bo   anything  hut   a  Sunday  school.      Itr   frmiiii 

IIaiimnl\:  A.-'!..  (1!III7)  1  Ch.  Klli. 
Diiwf.Iutioa  of       On  tho  other  liimd,  it  may  have  bi-ru  dissolved  and  he  cli'i 

nciftv. 

gone. 

It  the  testator  is  the  society  and  it  e.\ists  only  through  hi 
and  hy  his  exertions,  the  result  may  he  that  it  determines  \vi 
his  death,  and  there  is  a  lapse.  J!e  Jui/;  I'linliii/  v.  Juluixi 
00  L.  T.  ITJ. 

Another  ease  is  whero  its  funds  or  its  objects  have  be 
taken  over  by  another  siriiibir  society  nr  institution.  In  such 
case  the  first  society  or  institution  has  ceased  io  exist  and  th<- 
is  a  lapse.  J/«toi(«  v.  .■//■i%A,  I.  K.  10  Kq.  418  ;  In  re  On, 
JJroiiMiiit  V.  Bdiroic,  -iO  Ch.  1).  OGU ;  /«  ir  lli/mi-r ;  Jli/iiifi- 
StimfivM,  (IS9o)  1  Ch.  19;  see,  too,  £■,■  v.  l\:tii,  4  Ha.  L" 
(Iliglibury  College). 

Again,  two  societies,  to  whom  legacies  arc  given,  may  ha 
amalgamated  in  such  a  way  as  to  preset  vo  both  in  the  ami 
gamated  body.  Each  society  may  continue  to  exist  for  t 
jiuvpose  of  receiving  tho  legacy,  lie  Jmj  :  Vui-ilmj  v.  ./«//<..« 
(iO  L.  T.  ITo. 

Another  case  is,  whero  a  legacy  is  given  to  a  socit 
described  by  a  particular  name,  hut  such  society  never  1 
existed.  If  the  name  imports  a  charitable  object,  a  gene 
charitable  intent  may  be  interred,  iind  the  gift  will  be  execut 
fij  l)i-ix.  Losvomle  V.  Wintriiiijhitiii,  l-i  B.  87  (society  for  t 
encouragement  of  good  servants);.  In  it  Cleiijij  Smiil;/. 
K.  &  J.  01.3;  In  ir  Mai/iiire,  '.)  Eq.  ti'-Vi  (Church  Pastoral  -\ 
Sotiely  in  Ireland);  Li  re  Dutlx ;  Ilniiiirii  v.  Ilil/i/rr,  (Un 
1  Ch.  870  (Home  for  the  Homeless). 

The  gift  may  be  to  a  society  which  has  never  existed  urn 
the  name  mentioned,  but  there  may  be  several  societies  w 
names  resembling  the  name  mentioned  in  the  will. 

If  there  is  nothing  to  give  any  of  them  the  preference  t 
legacy  will  bu  applied  cy  prei  and  may,  if  the  Attoraey-Genoi 
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at  the  date  of  the  death)  ;   In  ic  Wliilr,  Trmlx,  y3  Ch.  D. 
(to   build   alniHhouscM   wlien  a  site  could  ho  obtninod,  wl 
WU8  found  iniposniblc)  i   seo  Jlmie  v.  Ham',  08  h.  T.    I 
AIjMI  V,  Fimir,  h.  11.  0  P.  C.  «U.     UimII  v.  A'vlkll,  3  i 
&  G.  2GJ,  is  ojien  to  critifism ;  Beo  (1895)  1  Ch.  ;«. 

It  may  be  clear  at  thii  testator's  death  that  the  iiiirj 
cannot  he  carried  out.  In  that  case  the  legiioy  fails  at  01 
Cases  xiipnf. 

On  the  otlier  hand,  the  possibility  of  carrying  out 
testator's  intention  may  depend  upon  the  happening  of  soi 
thing  offer  his  death — the  obtaining  of  the  necessary  la 
the  grant  of  a  cliarter,  the  passing  of  an  Act,  and  the  li 
In  that  ease  the  fund  will  be  retained  ut  any  rate  for  a  limi 
time  to  see  whether  the  testator's  object  can  be  attain 
A.-ll.  V.  JIMoji  of  Clmlri;  1  li.  C.  C.  4J4 ;  lli-iiilmw 
Atl.iiimii,  a  Mad.  UOti ;  liiililiriii  v.  lliilitiein,  -ii  B.  41'J  ;  Him 
T.  llirbirl,  7  Ch.  ilii ;  lit  ir  Wliih'a  Trmh,  3.)  Ch.  D.  4^'J. 

If  there  is  an  immediate  gift  for  a  particular  charitu 
purpose,  which  cannot  be  carried  out  for  some  time,  ' 
ultimately  becomes  capable  of  being  carried  out,  it  see 
that  the  charity  has  the  same  rights  as  regards  interest 
intermediate  income  as  an  ordinary  legatee  would  ha 
Forbes  v.  Forbes,  18  B.  55-,' ;  see  A.-O.  v.  Crami,  21  B.  3 
where  there  was  perhaps  a  general  charitable  intentitm,  8 
eee  the  cases  under  that  head  cited  below. 

If  the  purpose  contravenes  the  policy  of  a  statute,  the  gif 
void  anil  goes  to  the  heir,  next  of  kin,  or  residuary  legatee, 
the  case  may  be.  I'lirupp  v.  Cullrlt,  'JU  B.  Vi'i ;  Sims 
Qninhn,  10  Ir.  Ch.  191;  U  ib.  43;  Wahh  v.  Walsh,  I. 
4  Eq.  397. 

The  distinction  taken  by  tb-!  M.R.  in  Ireland  between 
gift  prohibited  by  statute  aud  a  gift  contrary  to  the  pol 
of  a  statute  was  not  supported  on  appeal,  and  appears  not 
have  been  taken  in  England. 

If  a  gift  for  a  charitable  purpose,  which  has  token  cfli 
subsequently  fails,  the  fund  will  be  applied  ry  jires,  and  w 
not  fall  into   residue,  though   the   residue   is   itself  given 
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Ohtp.XXXIC.   '/)ii//>,i»'  fo.  V.  J.-ti.,  l»  ell.  01-J;  A.-(t.  \.  U'tu  i'huhiUtrs    ( 

r.  u.  *;  II.  L.  1. 

Tho  \\hu\v  of  till'  rent  iMiy  not  in  tcmw  Ire  given  tn  i-lmri 
but  pnyinri  N  nmy  lio  diioiU'd  for  .hnrituUn  jiuri)owjB  whidi 
fiK'l  nxli-.i.et  tlio  rents  at  tho  time.  Tho  rosult  is  tlio  same 
when  tho  wlioh-  of  tiic  rents  is  giv(>n  to  charity.  I'firffhni  S</, 
f'tfi',  H  Uep.  i;)tH;  A.-a.\.  Juh,m,.i,  Ami.  1H»;  A.-Q 
CorfHtr'/,  ',»  Vein.  :l.jr  ;  3  J.  vt  W.  'Mh\  n. ;  .'J  Mad.  :l  J-l. 

In  8ui.-l»  racoM  tlir  inereaao  is  aiifiortinnoil  ht'twcon  tho  sovf 
I'lmritiihlr  ol)j(!C'ts,  Mihject  to  thu  discretion  of  tlio  Court  to  vt 
tlio  proportion."'.  A.'fr.  v.  Mmrhnnty  M  Eq.  *l'?4  ;  In  ir  C'onpt 
ChnriHrx,  IH  (  li.  I).  'Mi)  \  seo  A.-d.  v.  7"r«f'..  Co%*',  O^/J- 
•2\)  W.  l(j;!. 

It  II  Pmiill  suniluH  of  tlio  n-nta  m  h-i't  uiia]'propriatod,  it  i 
question  oi  construition  wluitlier  tliut  surphis  is  intended 
bflmi^  to  tho  donees  honelioially,  or  whether  in  effect  thn  wli 
is  dcvotetl  to  clmrify.  A.~<>.  v.  liriitol  CorjuinitioH,  2  J.  &  ^ 
'2}4\  MrmW  Co.  \.  A.-f'.,  i  lU.  N.  S.  KiO. 

In  fionio  cases  the  8ur|ilu»  rents  aro  expressly  or  by  impli* 
tion  given  to  tho  college  or  guild  or  corporation.  Itcfcr, 
Cnrporadon  v.  A.-U.,  0  11.  L.  :U0. 

Ab  to  tlii;i  tliG  que.-^tioii  may  arise,  whethrr  the  wiirplus 
given  is  a  ilefinite  sum  ("),  or  whether  it  is  intended  to  inclu 
tho  surplus  whatever  it  may  ho  (/*).  In  the  former  case  t 
increase  is  divisiWo  rateahly  between  the  charitable  purpoi 
and  the  diniees  of  the  surplus.  In  the  latter  the  donees  of  t 
surplus  tiiko  the  whole  benefit  of  tho  increase.  A.-G. 
CooptW  Co.,  .'{  B.  -Ji);  A.'ii.y.  Drujm-H'  Co.,  \  B.  67  {« 
A.-O.  V.  .Smi/f/iicy,  2  R.  &  M.  717;  A.-G.  v.  Jirnzm  Si 
Co//r!/r,2  Cl.it  F.  2U->;  A.'G.v.  lirififol  Corporation,  2  J. 
W.  291  ;  Sonfh  Mo/fon  Corporation  v.  A.-G.,  -)  II.  L. 
Bvm'leif  Corporation  v.  A.-G.,  (>  IT.  \i.  ;J10  ;  A.-G.  v.  Ih-an 
ninffwr,  8  H.  L.  ;i()!»  {h). 

The  true  construction  of  the  gift  may  be,  that  the  donees  t\ 
to  take  subject  to  the  obligation  of  making  certain  charital 
payments.  In  that  case  tho  surplus  including  any  incren 
belongs  to  tho  donees.  A.-G.  v.  Brintol  Corporation,  2  J.  &  '^ 
2i»4;  A.'G.  V.  Brazen  No>ie   College,  2  CI.  &  F.  295;  A.-G. 
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»"'™  tho  gift ,  ,„  :',:i:x  v''V'-"<utio„,e.e„  '""'"""'"■ 

«....  for  ti,e  benefit  of  ,b„  i,,^  ,,."  '''■^^7"""  '«  "Pplj  the 
'-'f"ro  the  testator.      ffV,/  v    r         ""'  ""''  "'"  *™*"'«  ''-.s 
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rctiiiiRil  in 
Courr, 


111-  IihuiIhI  omt  til  triisti'i'S  in  Siotliiml  if  tliori!  iiru  uTiy  nvailiilil 

mil   it    lint    mill  a  wlionn'  i •■"tity,  llu'   nxioutnr   or   tl 

All"im'y-(i.'niTiil  will  !"•  imtliori«il  to  np|i!.v  t<>  tlin  Smti 
Ciiurt"  fnr  .1  mlifnii'.  y'M«v.«/  ol'  FJii'li'injI,  v.  .I'i'«r//,  Am 
•iW;  A.-(l.  V.  /,<7""',  2  Hw.  |Ml  ;  A'»iri//  v.  /////,  1  Itiisn.  H'- 
/•„(■/«■«  V.  Fmhr,,  IN  B.  ■■.">■.' ;  //-  ,r  /•■,'<.,.  ;  1' 'i.V<  v.  /-"ivLir,  v 
Ch.  I).  S-.'T. 

It,  til-'  niw  "t  'I  (fitt  •"  fiTiiRii  triwttiM  for  ilinritnl 
puriiiwN  111"  liniil  will  1)1'  liniiiliil  oviT  \.«  iIm'  forwRii  trintfi'it 
In'  ii,liiiiiii,-ti'i-iHl  l.y  tlii'tii.  tlinii^li  till'  Ciiurt  luTO  luu  lui  cnntr 
iivn-  tlii'Ui.  .IA<i"V  V.  Valli'iiiiii,  1  \i\irf.  117,11.;  /iV  (Ini 
Vnnwl  V.  Slnninl.  Ii!»  1..  T.  HIH  I  fi'.'  A''  /'"''•i'*  7Vn>^  I 
U  ":.  4:)ii. 

It  the  f.iivigu  truMtii's  ilincliiini,  tin-  I'ouit  hun  no  imwiT 
w-ttK-  n  wlioini.,  mill  tho  gift  fuili-.  .(.-'''.  v.  Sluni,;  HI  II.  r,'.) 
Xiir  V.  Jhliillii;  1  lv|.  (i"i'i. 

Till' Attiiiiii>y-<li'iiiTiil  bus  no  nutliority  or  iluty  in  roliilii 
to  tho  lulmiiii.tmtimi  of  n  fiirHigu  iliarity.  lint  it  is  with 
his  olHw  to  »en  tlmt  iiioni'y  givi'ii  to  ii  foreign  clmrity 
liropwly  ».-i.'iirea.  .1.-0'.  v.  Sni,;/';  V.)  I).  -W"  ;  A'«c  v.  llmin/.; 
•t  Ell-  lio"'. 

Wliero  a  ti«tiitiix  gave  ii  »uni  to  niilow  a  cUunli,  euliji 
to  ii-rtiiin  cniiilitioiis  an  to  tlio  wrvicea,  the  Court  held  t 
ninilitions  to  lie  t-outinuing  ami  retained  tlii'  fund  in  f'ou 
Iinviug  tho  iu.wnio  to  the  iuoumlieut  so  long  as  he  perform 
the  loiiililions.  /"  n  Uohlmu,, ;  M'nijlit  v.  Tiujinll,  (18!*'J) 
Ch.  ii.-.. 


*1 


Yin. lli-.sr»i(TioNs  ox  Gekts  to  Charity. 

Mortmain  .nil  1  lofore  the  passing  of  tho  Mortmain  and  Charitable  Uses  A 
Sra'Acf"  \^'-^y  (•"'•*  ^  •"'"'  ^'''^*-  ''■  '^•')' '""''  "■"'  impure  personalty  coi 
"""■      '        not  he  givi'u  by  will  to  iharity. 

But  tho  law  has  been  altered  by  that   Act,  which  appl 
only  to  toitntors  dying  after  the  passing  of  the  Act  (the  ■' 
August,  l«l)l)  ;  and  does  not  extend  to  Scotland  or  Ireland. 
The  Act  provides  (sect.  :!)  that  laud  in  the  Mortmain  ii 
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fillTS  TO  Cir.MtlTAni.E  USES. 

Chap.xxxil.  to  sani'tion  tlio  luk-titlon  or  iif'iuisitinn  iia  tlic  mso  maybe 
such  Ininl. 

When'  iKTsniialty  is  tliroi-ted  to  l)f>  laid  out  in  tlio  purclm 
of  laml  ns  sites  for  tlio  orei'tioii  of  nioli-l  tUvoUing.^  ami  hnus 
for  uso  ami  Ofpupation  by  tho  jvior  to  bo  let  at  such  rents  belo 
the  full  rents  as  the  tni-itf'es  think  fit,  a  valid  charitable  trust 
ereateil  under  si'i-ts.  7  iind  S.  f,i  yr  Saf/'Vi  :  Li'irls  v.  Si(f(o 
(MM)])  -JCh.  (110. 

"Where  a  testat'.r,  by  will  nnde  before,  but  eomin;?  ini 
operation  after  tho  passing  of  the  Aet,  gave  his  resi<luo  upc 
trust  to  pay  '■  sni-Ji  part  of  my  said  residuary  trust  estate  whic 
by  law  may  bo  given  for  eliaritable  purposes"  to  a  charity, 
was  held  that  the  whole  resitluo  passed  under  the  gift.  In  . 
Jirifff/rr;  Iirohi/>fiii/  Hu^piffi/  for  Coiixmnpfioii  v.  Lnv'is^  (18!); 
J  rh.  44;  (bsiHi  I  Ch. 'Ji)?. 

The  Act  api.lics  to  gifts  in  reniaimb'r,  as  a  future  interest  i 
land  may  be  poM  nnih-r  the  Ai-t.     ///  ir  Hniuo  ;  I-orf"-s  v.  Jf/iin 
(ISllo)  1  Ch.  4-'-i. 
Actofifiss.  Cases  tip  wliidi  the  Act  doi^i  not  a^iply  are  governed  l)y  111 

Mortmain  and  ("haritable  Uses  Act,  ISMS  (." '  ,v  -j'J  Vict,  c.  42 
which  repealed  and  substantiidly  ru-enactei-  the  Statute  ( 
J[..rtmain  (il  Geo.  II.  c.  ;j(;). 

The  Act  of  1S8S,  s.  VI  (I),  provides  in  elFcct  that  tho  repot 
of  the  Act  JJ  Geo.  II.  c.  :ll),  shall  not  ail'ect  the  past  operation  < 
that  enactment,  or  any  instrument  executed  before  tho  passin 
of  the  Act. 

It  may,  therefore,  still  bo  nece.-isary  to  cont^ider  the  Act  c 
9  Geo.  II.  c.  ^iO,  as  regards  testators  wlio  died  before  tho  l^it 
August,  1888,  and  possibly  alsr)  as  regard:*  testators  who  die 
after  that  date  but  mule  their  wills  before  it. 

The  easi'S  decided  under  tlie  old  law  are  tiiereforo  retained. 

H  a  charitable  legacy  was  given  free  of  duty,  this  was  1 
effect  a  gift  of  the  duty,  wliioh  could  not  therefore  bo  paid  on 
of  impure  personalty.      HUhuixott  v.  Ji'/ibcr,  14  Eq.  IKi, 

.\.  The  decisions  are  numerous  as  to  what  is  an  interest  ii 
land  within  tho  Statute  of  Mortmain. 

I.  Tho  testator's  death  is  the  time  to  ascertain  the  pur 
jiersonalty. 
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Chtp.  XZZII.  uiiii  division  among  sovt-ral  porfons,  a  gift  of  the  prnope 
\,y  tlio  will  of  n  second  testator,  wliii-h  does  not  take  oiTf 
till  after  the  death  of  the  first,  is  it  seems  within  the  A 
if  the  property  has  not  in  fact  bien  sold  hefore  the  seco' 
testator's  death.  J/«i-.«//  v.  A.-f!.,  ■>  .T.  &  U.  (il,  is  overrul 
hy  Jlivaf,-  V.  Jlfiillii/,  ••  Ph.  ()7'J;  see  Js/,ifnr//t  v.  J/miii, 
t'h.  I).  ■)«:!. 

The  case  has  been  held  not  williiu  the  Aet,  where  leaseho] 
have  been  given  on  trust  for  sale  to  pay  debts,  and  have  be 
sold  by  the  exf.-eutors,  in  course  of  administration,  after  t 
death  of  the  second  testator,  tliou^di  the  pure  personal 
was  enough  to  satisfy  the  debts.  Hhihlhall  v.  Tliuiiil, 
17  Sim.  411;  lo  Jnr.  -VJ*  ;  but  this  case  is  of  very  dotibtl 
authority.     .See   Liicis   v.    Jnr'.^,   .'<uj,t'i :    A^iu»nll  v.    Jhtiy 

■jn  li.  im. 

4.  Further,  within  the  Act  are  thi'  proceeds  of  growi 
crops  f//),  leaseholds  (/'),  money  seeuri'il  by  mortgage  of  land( 
or  charged  ujion  hind(//),  including  equitable  mortgages  { 
anil  nu>rtgages  nf  leaseholds  (,/  |.  Si/iuKiifl't  v.  Mayinr  Soriv 
•i  aitt.  :|-.'."ii«);  ■Miii'lnii  V.  S„a,iii.  :i  Jfad.  lor;  r<ikr 
A,;-I,ht\l,..p  „/  V,i„ln>,„r;i.  It  Ves.  ;1(;4  ;  EiiinUI,-  v.  I),n 
I  Ivp  ■-';■-' 1*1  ;  Wh'.i,'  V.  Emu.,  4  V.s.  -.'l  ;  Cnrh,,,,  v.  Eru, 
4  Ves.  41S;  Crii,  v.  7'//',  17  Ves.  Ili'J  ;  /',,„,  v.  .(,./-'/>/ 
nf  Cnnln-hiirij,  14  Ves.  :i()4  (/ )  ;  A.-d.  v.  llnrhii,  .",  .Mad,  -M 
Hm-rmi  v.  Uiirrmm,  1  li.  &  Jl.  71  {'l\  ;  .!/<"/;,/,/■  v.  Hm, 
:iO  B.  lo3  (el ;  Chc^Ur  v.  Clu.lir,  \l  ICi].  444  ( /  ,. 

Money  secured  by  mortgage  of  a  life   iut.resl    iu   a   fu 
invested  on  mortgage  of  land  is  not,  but  ne.ney  swim  d 
mortgage  of  the  life  inten-st  and  reversion  in  wicb  a  fund 

within  the  Act,  as  iu  the  latter  ca-'-  the  moHgagc old 

foreclosure  make  himself  llieown<rid  the  security  uiM/ti  wlii 
the   fund  is   invested.      In   rr    Wnlf.  :    CuiuI'ji'I  v     Ellinll, 
Ch.  I).  Ulll;  -a  Ch.  It.  1147. 
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chftrgo'l  upnn  n-ulty  find  pernonftlly  hy  a  prinr  tewtatur.      Ih 
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1  lilff,  ti7 


■ii'-li   liiili\  i'luiil  sli  ir 


('iititlwl  t-Mi  li"l'l''i'  in  |iro|M)rliuii  tn  his  i+Lurpf<.  sd  that  efti-li  Bliaruholder  li 
11  ilitvit  iui<i  h'liiiite  iiit-Ti'st  in  tli'-  !uinl.  tlio  .-iliares  aru  witli 
tlie  .statute.      H'l^f-r  :.  It.-.,,,;,,  7  M.  &  <r 


K>rtiim  n/ 
tid. 


ios. 


U'„(sO. 


Railway 
defactitlirM 
ari>  ii(itwithi» 
the  A'-t. 


Corp  iiMiioii 


f).  Aa  t'- rirtii;g#^  ori'Uteil  bv  puWit' 8tatut' 1  \  im.lertakiiigs;- 

ti.  TV*  d»'bentures.  mortgag*r  dclifntures  and  debenture  stn. 

r»f  railwuy  mnipituies  aiv  not  within  the  Art,  wliali'ver  may  1 

thf  f'tnu  I'i  tht'  inritiiuncnts  oroaiiiig  thi-iii.       \\''ill,»r  v.  J//A< 

n     J^     -V'T;     Hnl.lsirm-th    V.    Jhirn.pm-f,    :{    Ch.     U.     IS.",  ;     />,     , 

M,/r/.r/r.    AV-//r,      .l///r/,r//  \.    M„h,  yh/,    ti    ('ll.  IX  tl-Vj  ;    J^Z/Vr  ' 

/A'///-.,  V  Ch.  1>.  ;{:iT:  7.'.-  )V/A/f>//'v  /■;./,//-.-  A'.  >■  v.  7>r;. 
n-J  K.  i'  -V'j;  ovtTriiliiij;  Jx///<'/'  v.  Lovl  L.H.jilah.  4  I 
(}.  &S.  Itv.'. 

Tht*  in'im'ijtle  f>f  these  decisiniis  is,  tliat  u  ehart^e,  whieli  uul 
gives  a  right  to  t)ie  r-t  earnings  of  an  undertaking,  does  ii< 
confer  nn  interest  in  land  ;  and  ahimugh  tolls  tleri\ed  from  Ian 
may  also  be  charged,  they  are  only  charged  ineidentallv  to  tli 
charge  on  the  undertaking. 

On  the  same  primiple,  a  waterworks  laortgage  issued  by 
corporatiuu,  eharging  tlie  renti*,  -ites,  and  waterworks,  has  bee 
held  outside  the  Aet,  on  the  round  tliat  it  was  praetieall^ 
u  mortgage  of  the  umlertukiiig.  ///  /-  I''irl;rr  ;  WLju'iU  \ 
/W/,  ilS'Hi  1  Ch.  ti-.';  not  iuUowing  C/mnd/n-  \.  Jlwrv//, 
Ch.  1».  O-M. 

/'.  Bonds  of  a  corporation  eharging  the  borough  fund  are  n^ 
within  the  Aet,  ahhough  the  fund  arises  partly  from  the  rt'ii' 
of  land.  The  prineifde  is,  that  tlio  charge  is  only  a  eliargc  oi 
the  iloating  hahnne  of  a  fund  remaining  after  purpose."  niiMl- 
prior  to  thf  chargf  by  (tt:itute  havi-  been  satisfied,  ftud  that 
therefore,  a  receiver  of  thi'  rents  eouM  not  l)e  appointed.  I.'  " 
no>!ip>iO»  :  Jivf/rU.'/  ^     T.'i/.  i.',  (Jli.  1).  KM. 

Bonds  charging  the  district  fimd  created  by  the  rnlili' 
Uealth  Act.  IHT-j,  are  iirobibly  nr.t  witiiin  tlie  Act,  altlioii^'i. 
the  fund  is  i*axtly  composed  of  tlie  proceeds  of  auk'  of  gur]ihj.- 


STATUri:  1)1'  .M()Hr.M4|N 
laiid»  directed  hy  UataU  f„  I,„      n 
Leeds   cori..„.ti,m    ,11,  ?/'"'/'/«„«,  .„;„,,. 

-•"..-lida.ed  «,,„.k   "^i,        ''7' 7'™"0""  ".'1  Me.r„,,„,it„,. 

<■■   Wlieri'  tlaro  is   ■!  ,.li.,, 

Thus,  duties  l.niablo  by  liirl„,„r 
'""""g  within  certain  li,nL  ^    rtT"'"^'  "'T  ""  ""  ''""^ 
cum„nssi„n„r,  „r  not   .re  not  .    '"'  ""  ""'  '"'"'  "^  """ 

belong  to  tirZl,  ,    .    '"■"^'■'  "-^  ""'■"-■'-  '"  -i->. 

'■■  '-'''"'  I'nncijile  of  .Ufn,    v    //„ ,     i 
»«-s  in  which  tolls   rule.  „,•    l'        "       '  ""  'T'l'li' ^'liou  to  '  ...r;„„„ 

»»c.ti,„es  treated  as  governing  sud     ..:::'"';,:'  "  !'"'  ''-" 
J-t--  of  the  peoee  on  the  L,„,  ,'        .       7'^'  "  ^■'"■■^"  ''^• 

■^co.nt,iutesAct,,s«,:;r(i^;;"'X;'''2^'''- 

■^~  I-.   rates  U.rcU  v.    A. I  ,     '?,  "'"  ''■■'°"^'  '"""■"'' 
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Chap.  XXXII 
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inv(.'i«t*'d  in 


Money  tu  bo 
invfwtfd  nu 
roal  or  mort  - 
gaguBeturiiy 


RtjUPst,  t.l 

pay  uti'  tlii' 

debt  vi  a 
charity. 


Oitl  to 
iinpnjv 

L', 

eiiliir^i 

,  yr 

repair. 

Gift  ti) 

buiH 

a  cltitri 

nlilo 

iiiN'itutiuu  is 

void. 

tliiil  |iolii:e  ratis  ami  iKKjr  rules  woro  witliiu  the  Act,  would  ii 
be  iilrllilil.  Jffiirw  \.  f'liillimilll,  t  Ves.  ")4'.' ;  Finch  v.  Squiir, 
Vos,  -11  j  Tlionitiiii  \.  h'imluiuii,  Kiiy,  :ill>;  M'K  [ii  ir  C/irMiii, 
Martin  v.  L<ivoii,  M.'t  Cli.  i).  :)4J. 

1(1.  Arrcnre  uf  rent  due  at  the  tfstntcjr's  deiitli  ('/),  apji 
tioncd  rent  (h),  a  roiiiit^-  on  uiiucrals  thi'ii  duo  (r),  and  teuai 
ii.\luiL's  {:/),  arc  not  witLin  tlio  Act.  Kitiainla  v.  Hull,  1 1  I 
1  ;  (i  1).  If.  &  O.  74  («)  ;  Tlimii^i,  V.  Sloiall,  IH  Eq.  lll«  (i 
Jli-mk  V.  liiiillrii,  4  Kij.  10(>  (,') ;  Jiilnis/oii  V.  «ir«///i,  :)  Mi 
4r,7(,/). 

!'■.  As  to  what  is  a  jjift  of  iiovsoualty  to  bo  laid  out  in  I 
l.ur.Uase  of  land  or  any  interest  tlienin  within  the  Mo 
niiiin  \vi : 

I.  Mom  V  iliivcted  to  I''  invested  on  real  securities,  or  (■^ 
iiicicly  Oil  mortg.ige  seeuri-y  geiieriill\-,  is  within  the  A 
Jliil.,,  \.  Hdil.M,  1  Keo.  ii-L 

Tlie  same  is  tlie  case  if  th.>  ultimate  object  of   the  boqu 
IS    iuvestniciit    in    land,   thougli   other   investments    may 
iiutlioriscil    in    tlic    m  antiine.      Miniii   v.    UnrHiiijh'iiii,    1    K' 
•,':i-) ;  A.-(i.  ..  J[<„t,j^,Hi,  \',  Sim,  I  1(J. 

But  the  gift  is  valid  il  an  ojjtiun  is  left  to  the  trustees:  i 
instance,  if  money  is  dirceted  m  bo  invested  in  real  or  otli 
securities.      A.-(i.    \.    Gml.hinl,   T.    &   E.    1148  ;     (Irulmm 
I'.il.rmi.h-i:  M  Ii.  :iil  ;    It,-  li,wn„;„l\  TiiiM^,  \\l  B.  lUl. 

L'.  .V  bequest  of  money  to  jiay  olf  a  debt  secured  by  m"i 
gage,  whether  legal  or  equitable,  of  land  belonging  to  a  chari 
is  void.  Cri.iiii  \.  Fmii-li,  4  Ves.  418;  Wiitn-hoinf  v.  Uolw 
■i  Sim.  lii> ;   //,  ir  Li/imll'x  Ti-mis,  12  Cli.  J).  -'11. 

But  this  is  not  the  case  where  the  debt  is  no  charge  upon  tl 
land.     IliiiitiiHj  v.  Miii-riull,  II)  IS.  K;:;, 

■  i.  A  gift  tu  imjirove,  repair  or  eiilar){e  an  existing  eharii  il 
institution  is  valid.  Ivlininlx  v.  JLill,  1  I  Ila.  1  ;  ti  D.  M.  a  i 
74  ;  Jfiiu/.iii.'  Tni^/,  :|:i  B,  570. 

I  A  girt  to  build  a  charitable  institution  is  held  pnimi  :•« 
to  imply  a  direction  to  ]«»reliaso  land  for  the  pnipose,  an.l  i 
void  uuiler  I)  (l.'o.  II.  c.  io.  Vliiipiiiini  V.  Jlivicii,  0  Ves.  mi 
A.-!!.\.  r,(rmn^,  X  \m.  lUti ;  J'rili/i.inl  \:  Arlmiii,  -6  Kim 
I'ill;    _(,-(/.  V.  D'ni'j".  ',)  Ves.  'l\\'!-    Mitviia  y     \];!U!,,!   ■'  W.'    K 


\.vt,  would  uow 
:/i  V.  SfpiifC,  10 
(  /■/'  Clirt>ititins : 

iilh  ('/),  appor- 
),  and  tonauts' 
,  Jf.i//,  II  Ha. 
S  Kq.  1!IH{A); 
iirnint,   '•\   Mud. 

aid  out  in  thf 
lin   tho   iloit- 

iiritit's,  or  <'Vt-ii 
tliin    tlio   Act. 

)f  tho  boqucsi 
lents    may   lie 

Ij/l'lllly  I  K''l' 

e  trustoes :  fui' 
real  ur  othn' 
;     GraliitiH    \ . 
B.  1!)1. 
ired  by  m  ri 
ig  to  a  cliai  i! 
/rsc  V.   Uohn.  • 


^■nwn:  or  MoimtMs. 


""rtraa  n,  nnd  ;„  f    I  '       '™  ""« PWer  t„  l,„i,i  .      ,. 
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:(H8  (iiFTH  TO  CHARITABLE  r9E8. 

Cbtp.XXXZl.  The  namo  U  Wvi  cusi-  witli  au  aiinuiil  sum  given  to  "provid 
a  srlioul,  wiia-li  may  only  mi'iiu  that  u  sehocl  is  to  bo  hir 
Jiihu^ton  V.  Sirniiii,  '■]  Mad.  l-»7  ;  Cro/fwi  v.  /■>('///,  "20  L.  J.  ( 
1U«;   l.j  Jur.  T^ir. 

A  gift  ti)  "nn:.;  -rt  or  foimJ  "  a  scliool  is  vuliil.  /h 
Jfrfft/iuflH  :  Morf  ■■  ",  Croj-mi,  H  Ch.  D.  1  ■)(!. 

A  Ijoquost  i-  :'jund"  a  chupel  imi>li<'i  building.  Hop/, 
V.  Pl,lll!pH,'.\  y'xW  .  1&2. 

A  direction  to  liiro  rooms  does  nut  bring  a  gift  witlnn  l 
Mortmain  Act.  In  n:  Jiubsmi ;  Emli;/  v.  DuiI'Ihoii,  lit  Ch. 
1-ifi;  A*-'  llolhnt^r  ;   Voat,H  v.  Muckillup,  -Vt  L.  T.  *,>l-,>. 

On  tlie  othor  iiaud,  a  gift  to  "ondow"  would  nut  prl 
ffirir  uuthoriso  building,  tliougli  tliu  word  may  bo  m  used  us 
involve  it.  Sn/'tsh'tr//  v.  ihudm,  ;{  K.  it  J.  -VJ!!  ;  Ju/ir-fn/t 
]IiiJl,\\  Ua.  1;  Shxirff  v.  JIn-/>rrf,7  Ch.  U^i'J ;  Kirkhaxk 
Uwhon,  7  Vt.  '2V2  ;  liv  Ilolhnrnv  :  Cnahs  V.  Mffr/; I //,>,>,  ;V{  I,. 
'.'12. 

7.  But,  even  though  the  object  of  thu  gift  may  pr'nmi  ,/- 
imply  the  purchase  of  land,  it  may  api)ear  that  the  testa 
hiul  no  such  intention.  lie  may  have  contemplated 
building  as  to  be  erected  either  on  land  already  in  mortiuii 
or  on  land  to  be  pruvidt'd  »fter  liin  death  from  some  otl 
^u'.u■ce. 

a.  Thus,  if  tin-  testator  contt-niplatt's  luud  alrpady  in  iiin 
main,  a  gift  to  build  a  charitable  institution  is  g'^xl.  Tliis  v 
bi'  the  caM' : — 

(i.)  It'  land  already  in  mortmain  is  exprt'ssly  retVrn-»l  t 
tlm  will.     Ohthb  V.  A.'G.,  Amb.  :r  '. ;  Bru^li'  x   A 
nfClnnnhs,  1  B.  r.  C.  -IH,  n. 

If  it  is  uncertain  whether  the  land,  upon  whi^iu  l 
testator  dirt-cts  the  money  to  be  laid  out,  is  airea-ly 
mortmain    or    not.    an     inquiry    will     bo    diivct' 
Chantpur;/  v.  Dan/,  W        D.  !HH. 
impli.'ii-  (^ii.)  It'  land  already  in  mortmain  Ls  imi'liedly  referred  tn, 

by  a  direction  to  build  in  such  manntr  as  is  con?i»t' 
with  law.  Dntf  V.  AUn-off,  30  B.  ay J ;  S* '■■-" 
CmO'lira'J,  U  It.  3  K.|    uO. 
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Chip  XXXII.  t.^tntor  (mU,  it  tho  (.liginnl  "l.jrct  is  inTnUa.  A.-Cl.  v.  Jlin'-- 
i,H.  ,■■!  J-  *W.  'JTO;  Sm///i  v.  dllm;  11  13.481;  (■niMi>\. 
r/aitlM.  4  K.  &  J.  4711 ;  (Inn,  v.  /i-vV/. ",  4-'  L.  J.  Cli.  IHT  ■, 
/«  ,r  Car;  for  v.  A/f-V,  7  CU.  I).  'M  ;  11'  Ta.i/hr :  Mm-lh,  v. 
Frmimii,  58  L.  T.  r,:i8, 

ID.  A  lioquost  of  till'  rrocooila  of  inlo  nf  land  in  Kngliind  to 
be  Liiil  out  in  tl.o  rurilinR.'  of  liiml  for  cluiritablo  i.uriior.P8  iii  a 
country  whcn^  Inml  may  bo  well  givpn  to  .■biirity  is  void. 
(•,„H,  v.  llnllm,,  14  Ves.  o:i7  ;  A.-d.  v.  Mill,  :i  Ituss.  :)-.>S  ;  .•, 
Dl.  N.  C.  :>'M ;  ■-'  Dow  &  CI.  :jO:i. 

Hut  till,  statute  of  Jlortraain  did  not  extend  to  tlic'  dinposi- 
lloii,  grant,  or  settlcniont  of  any  estate,  real  or  personal,  in 
Scot'lanil  (see  sect,  li) ;  tlierefnre  boiiuc^sts  of  money  to  bo  laid 
out  in  the  purclmso  of  lieritablo  securities  or  land  in  Scotland 
for  cluiritablo  purposes  tliero  were  valid.  Ulijilmiil  v.  llrmlii,. 
1  U.  (,'.  ('.  o71;  M'lil.hiln:,!,  V.  Tmm^ml,  10  Ves.  :i:)0;  sc 
WImb'i-  V.  llmiii,  7  II.  I,.  l-'4. 

Tlie  Statute  of  Mortmain  does  n.it  apply  to  tho  (Jolonics. 
Therefore  ii  gift  by  a  testator  domiciled  in  a  i-olony  of  nioney 
to  be  laid  out  in  purchasing  lunil  in  Knglnml  for  a  charitable 
purpose  is  good.  A.-G.  v.  Slrimi,  -'  Mer.  14^!;  M".wr  '■' 
CuiUflm-tj  v.  Wylmrn,  (IHil.J)  A.  <'.  80;  see  .hi  v.  iUluuwj. 
l.-j  App.  <'.  77. 

The  priiceeds  of  sale  ot  land  abroad  aro  not  withm  tlic 
provisions  of  the  Act.     Siiinimiil  v.  Dlinim,  4  Ch.  3(»!l,  :(!!). 

The  Act  It  Gof..  :T.  c.  :il),  did  not,  and  the  Act  of  18SS 
does  not,  e.\teud  to  iu'land. 

As  regards  that  country,  the  Charitable  Donations  an.l 
iicpicsts  (Irelandl  Act,  IS  1 1 17  &  8  Vic4.  c.  !I7),  enacts  (sect.  H;  . 
that  after  the  1st  January,  184o,  no  donation,  devise,  cr 
becpiest  for  pious  or  charitablo  uses  in  Ireland  shall  be  vali4 
to  create  or  convey  any  estate  in  lauds,  tenements,  or  heredii:i- 
meuts.  for  sueh  uses  unless  the  deed,  will,  or  other  instrument 
containing  the  same  shall  be  duly  executed  three  calendi.r 
months  at  the  least  before  tho  death  of  the  person  executiiis 
tho  same,  with  a  provision  as  to  registration  of  every  deed  cir 
instrument  not  being  a  will. 

A  "ift  of  money  to  be  laid  out  in   land  for  a  charital*' 
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i':'M.- s:  i,„,  u  r,..ri,  -,:;,;.■"",;"•■•  "''■ 
M.-l..;.)/v,./,,„,/v./v,.,.,,;iL.Ii.l,,  I :,.-,,/,, 

-".-•u.™!  within  „,„„„.,.,„ ^,r    '"^^ ''-'■;-"■■• 

-1/™v,      'HID  1  Ir.  .•ji-  •"'"■'■  ■   /■■'"/v. 

'•■  '•:'^'-'rli'>n,fromtl,„S.at,.to„f.M,„.l„„.i„. 

|'"ln.v,.rsili,.,„f(.,f„ra,in,l(.v„„I,ri,l„„   ,„„,  „„.  ,  „ 
and  Imiws  of  l,,,rni„.-  i,,  i|,„  ,„.    ,^  ■  "  '       '  ""  ''""''B"''  t-.m,.,-.l,i., 

ir  losia    for    IV  1,.,    <1 _•.  .  ""     "'    'I 


f         ,  .  ,      ,       ■..■•.ii.-   lor  nil  or  unmn  of  il„.  ""' 

for   wlm.li   (  ,„,.  i,^-,,    ,,.,,„.  ,  "'  'I'..  „„„.„r 

0l.J.xls.       A..I.:,.    T„„,,,.,l    ,     ,,,     ,„.     ,    „.     f,  .'"""•  1).,.  A,.. 


Amb.  ;iol .     , .,,.  /,  '  ■  '■  ';"";■','•  '  ^''''  '".•   I  W.  111.  im 

-;B„.rrii.;,,;;:''";5:t:::-:'!^r^^'-' 

Tlio  Act  of  IM88    8    r  ,n         ,■  '^'-I'-l-l. 

-"-  »"y  "f  ,ho«.  universities  "n,l  to  Kolh  ('oli;.,:  '' 

(-'it'fffer,  1:2  Eq,  444  -^i-  *  »   '  //'.-.^c  \.  .i-vM.-. 

But  where  charities  „re  empowered  to  „.q„ire  ,„,.,,,  by  will. 
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GIFTS  TO  CII.MilT.Vm.i:  l'.«KS. 

testators  are  piititlod  to  doviso  lands  t<>  thorn.     Prm'inj  v.  Tri 
18  Eq.  88. 

It  seems  that  such  a  power  to  take  lands  by  devise,  wo 
not  necessarily  authorise  a  hequest  of  money  secured 
mortgage.     Cluster  v.  Clientcr,  mpm. 

An  Act  passed  before  the  Act  9  Geo.  II.  c.  3(i,  and  enabl 
a  charitable  corporntion  to  take  lands  without   a  licence 
mortmain,  by   authorising    testators  to   dmse    lands    to 
corporation,  does  not  exempt  the  corporation  from  the  operat 
r.f  0  (^leo.  II.  c.  :iO.     Lm-h-n/l  v.  Pridlunii,  (i  Ch.  D  SO.'i. 

rndcr  the  Land  Tax  Redemption  Act,  1802  (12  Geo.  ] 
f.  110),  s.  •'iO,  money  may  be  given  by  will  or  otherwise 
redeemin"  the  land  tax  on  lands  settled  on  charitable  uses. 

Tnder  sect.  103  of  the  same  Act  land  tax  redeemed 
purchased  may  be  given  by  deed  or  will  for  the  augmeuta( 
ot  any  living. 

The  Gifts  for  Churches  Act,  181)3  (4:!  Geo.  III.  c.  H 
authorises  the  devise  of  lands  not  exceeding  five  acres,  ni 
goods  or  chattels  to  the  amount  of  •'JOO/.,  for  erecting,  repair: 
or  providing  any  church  or  chapel  where  the  I,iturgy  of 
Church  of  England  is  used,  or  any  mansion-house  tor 
minister  of  the  said  Church,  and  other  similar  purposes. 

The  restriction  as  to  amount  imposed  by  the  Act  is  repei 
by  the  Mortmain  and  Charitable  Uses  Act,  1801  (54  &  So  "\ 
c.  73),  8.  7.  Ill  re  Doiirj/iia:  Doiiijlmv.  fi'iiiipxon,  (1905)  1  Ch. i 

The  Gifts  for  Churches  Act  does  not  extend  to  women  eo 
without  their  husbands,  and  the  Married  Women's  Pro)) 
Act,  1882,  has  not  removed  the  disability.  In  rr  Sm 
Enlnfe;  Cleiiieiih  v.  ll'iird,  35  Ch.  D.  589. 

Under  this  Act  a  secret  trust  to  devote  a  chapel  compi 
in  a  residuary  devise  to  the  purpose  of  a  parish  chiirch  has  1 
upheld.     O'Bi:  <i  v.  T,/meii,  28  Ch.  D.  372. 

Under  the  same  Act  a  bequest  of  500/.  towards  buildii 
church,  if  the  testator  survives  the  makin^'  of  the  will  t 
mouths,  is  good.  Dixem  v.  Beii-Ioir,  3  Y.  &  C.  Ex.  I 
niviUexloiie  v.  Cired,  10  Ha.  480. 

The  Act,  liowever,  does  not  authorise  a  devise  of  lands  t 
sold  and  the  proceeds  to  bo  applied  towards  the  purposes  of 
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ft/roi'/torr/ff//  C/n/n/,    7i..;//;.        c-     ■  /  ^ 

f)()8  (/>)  ^  *  -'^'"""^//.  -/)  L.  T. 

riKliTtho  Now  Pari,!,,,,  ^Y,,,    .^,.,  ,  .      . 
si.ii-itual  i,uri,r,scs,  and  by  sect  2''  krul  n,-  „, 
or  for  p.ovi„i.,  a  ,.,.,„,.,,  „r  C.p.,  „„,,.,,  ~  ''"™'' 

wi«.in  t.,4-o,.o  3.;.  ;;rt\:^i'Sr''':'^^^ 

a  distri.t  i.s  constituted  witl,i„  ,h,.  .tn.  '  "''  '^ 

^i.tHeth.wnco.tit„ted::ttt  i.c;;'7;;"" 

By  the  Mortmain  and  Charitable  Uses  Art   Is.ss  (-,,..-;,.,,. 
V..^t.  0.  4.,,  3.  „  twenty  acres  n.a,-  bo  given  ;„    a  r       "^     '-:^/:^^ 
acres  f„,.  a  museum,  and  one  acre  for  a  sobnol  I,  .  """"""'"• 

^vmnn.st  be  evented  twelve  montbstwtilr' '"'"'" 

Vic^enfaT-'^f """"""*'  '''■"*""""  •'"'■  ''^'"-  H^'  '^  ^''  -^"*- 
>  "t.  c.  ,.^},  ancient  monuments,  to  which  the  Act  am  li,.    ,         ■""-"'""■l». 

'-  d--ised  to  the  Con,missi„nors  of  Work     tLV     '    ^'''^' 
f ho  devise.  '       '°  "^"y  '■'™"I'* 

:;r.';:„t"-"" -'--•'■' ^"■;.-=-'-- 
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ilIl-TS  TO  CHARITABLE  USES. 


Bv  the  Working  Classes  DwelUngs  A^*-  1«"'^         j,,^  ^.^ 
popiiloHs  iilii'i's;   wo   '" 

The  statute  of  M—  .^        t  b^    .o  ^  ^^  ^X^  ^^^^^ 
,S„  „//»,/  V.  .S«vr/;^'/,  12  AV  \'"-'-      J      „      „,n  for  life  «W> 
y„««!-;  V.  riron:  i  C.  B.  l-Cf*-  charity,  am 

was  void,  as  regards  the  le^ai  ^  ^^^   .^^ 

0  Goo.  II.  c.  .«.     -J^".;. ^-  ^;''^^'  -"?'},.  ,„,  x„.,,.  7i», 
see  Cln„rh'r  v.  il/'"''"'.  ^^  ^'  ■.  ^  ^g^c,)  3  Ch.  14( 


1     't 


Acts  of 


STATUTE  OF  MORTMAIN. 


CANADIAN   NOT.'S. 
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A  bequest  tu  pay  for  masses  for  the  repose  of  the  testator's 
soul  is  good  in  Ontario,  all  Christian  sects  having  equal 
toleration  in  the  practice  of  their  religion.  Elmsley  v  Mad- 
den.  18  Gr.  386. 


Mortmain  Act. 

In  consequence  of  the  assunipticn  of  the  Legislature  ofS^T''" 
Upper  Canada,  in  passing  other  statutes,  that  the  Mortmain 
Act,  9  Geo.  II.  e.  36,  was  introduced  into  that  Province  as 
part  of  the  English  law,  the  Courts  have  held  it  to  be  in 
force.  Doe  dem.  Anderson y.  Todd,  2  U.C.R.  82;  Vihitby  v 
Liscomhe,  22  Gr.  203;  23  Gr.  1;  Macdonell  v.  Purcell  23 
S.C.R.  101. 

It  has  since  been  repealed  in  Ontario.    See  infra. 

It  is  not  in  force  in  New  Brunswick.    Say  v.  Annual  Con- 
ference, 6  S.C.R.  308. 

Nor  is  it  in  force  in  British   Columbia,     if*      ear^e    10 
B.C.R.  280. 

It  has  been  held  to  be  in  force  in  Manitoba.    Law  V  Acton 
14  M.L.R.  246. 


Void  Subjective  Dispositions. 


The  following  subjective  dispositions  have  been  held  to  be  void 
within  the  9  Geo.  II.  c.  36 :—  duK'tioL, 

Land  directed  to  be  sold  and  the  proceeds  applied.  Re 
John  McDonald,  29  Gr.  241. 

Mortgages.  Thompson  v.  Torrance,  28  Gr.  253;  9  A.R.  1; 
Laiatt  v.  Campbell,  7  O.R.  250. 

A  promissory  note  secured  by  a  mortgage  on  land.  Fare- 
veil  v.  Farewell,  22  O.R.  573. 
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alPTS  TO  CHABITABLI!  USES. 

1        i.„.i  hv  thp  will     Fulton  V.  Fulton,  ! 
Money  charpi'd  on  land  by  tne  wm. 

.  Or.  422. 

Money  bequeathed  for  buildinR  a  pan,onage  the  ?■•«■-"• 
tion  beins  that  land  will  necessarily  be  bought-  but  the  p 
sumption  n.i,.ht  have  been  rebutted  by  shewing  that  th  la. 
ofwhieh  the  parsonage  was  to  have  been  built  waa  alrea, 
in  mortmain.  Dav.lson  v.  Boomer.  15  Or.  1 ;  Murray  v.  M. 
loy,  10  O.R.  46. 

Hut  where  a  testator  had  hi-nself  promised  to  pay  for  t 
building  of  H  ehurch,  a  payment  made  by  his  executor 
fulfilment  of  the  pron.i^e  waa  upheld.  .l«der.oH  v.  K,lbo 
22  Or.  385. 

K  bond  eonditioned  to  pay  a  sum  of  money  for  charita 
purposes  six  months  after  the  death  of  the  obl.gor  co 
not  be  enforced  against  the  lands  of  the  obl.gor.  Ander, 
V  Faine,  14  Gr.  110. 

Assets  would  not  be  marshalled  in  favour  of  a  char 
Anderson  v.  Kilhor,,.  22  Gr.  385;  BecVerv.  Hoare.  8  O.K.  . 
But  if  the  testator  so  dircct'd.  the  direction  would  be  . 
ried  out     Farewell  v.  Farewell,  22  O.K.  at  p.  577. 

Where  a  mixed  fund  was  given  lo  charities,  the  loga 
abated  in  the  proportion  which  .n.  amount  of  the  realty 
i„,pure  personalty  bore  to  the  pure  personalty.  R^Sf^l 
Tar  266;  Lau,  v.  Acton,  14  M.L.R.  246.  See  _K.n« 
Kinsey,  26  O.R.  99;  Oslrom  v.  Alford,  24  O.R.  30o. 


Void  Objective  Dispositions. 


v„.do^««v.      The  following  objective  dispositions  have  been  held  t 

*^  void: — 

For  a  house  to  be  built  as  a  residence  for  a  publ.c  s, 
teacher.    Sills  v.  Warner,  27  O.R.  266. 

For  a  public  school.    Ia«,  v.  Acion,  14  M.L.R.  246. 

A  beq,.est  to  a  municipal  corporation,  to  be  paid  _o. 
pure  personalty,  for  a  public  library  and  meehan.cs 
tute;  there  being  nothing  but  land  in  the  testators  , 
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ENABLING  STATUTES. 

^o  a„s«.      the  be,,„..t.     Wl^y  v,  Liseo,nie,  22  Or   0C3.  23 
Or-  1.    A„,i  .see  Brown  v.  McXab.  20  Kr   ni  ' 

vLsions  of  th    Zr^;,         ""I  "'"^'^"'>'  ■"""'""  '"o  pro- 
lorL/iiaii,  Act.    Ffr!/«io„  y.  fi.ftson,  22  Gr  36 

the  society  havCno!      ,      ""'^'"'■■"'"■"'-t  »f  agriculture, 

A-.«-v  V.  A--::r2ro  ;■;  ^s  """""■  """• "«'  "<"  ^-^  -"■ 
st»tos  ;f  Lrie  r  :c  T,  r'""'"™^  -'  •''^-  '^""«' 

rights."    Lewis. .noej:^25M^"'"""  "'  ''"'''  ""' 

B,v  a  testator  domiciled  in  Onfari,.   nf  \      .  ■     „ 

tl'e  State  of  Vermont  f„.     u     ,  *"''  '"  Ontario,  to 

27  Gr.  36,  ;  7  i  R   614  "'  """"'""'■    ''"""'"-'  -  ^oy. 

For  foreign  eharities.    An.rrson  ..  KUborn.  Js  ^.   ,r,     ' 

-Jla'n^atZo?:::  '"7---".)  to  erect  a  col- 

hut  the  testator  not  having  forbidden  th!  .        ''"'■'""^"' 

-it"  the  legacy.    .y,.rray  ^ '^TotZ  OR  T         "'  '""'" 
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OIKTS  TO  CHARITABLE    USES. 

To  B  I'rcsbyterian  church  in  Manitoba.  Law  v.  Acton, 
.  M.L.K.  L'4ti. 

Ueiiuests  of  the  proceeds  o£  a  mortgage  to  the  Sjnods 
Huron  and  Ontario,  valid,  under  their  incorporating  Ai 
I-abatt  V.  Cumpbrll.  7  OR.  250. 

The  Church  of  Knglaud,  under  Acta  relating  thereto  : 
putter  to  acquire  land  by  conveyance.  Doe  dem.  Baker 
Clark,  7  U.C.R.  44;  Church  Society  of  Toronto  v.  Grand 
8  Or.  34. 

And  a  will  ia  a  conveyance  within  the  meaning  of  t 
Act.    Doe  Jem.  Bukrr  v.  Clark,  supra. 

The  Methodist  Church,  to  a  certain  extent,  under  Acts 
lating  thereto.     Smith  v.  Methodist  Church,  16  O.K.  199. 

The  Toronto  General  Hospital,  under  enabling  Acts.  B 
land  v.  Gillespie,  Iti  O.K.  48«. 

The  Winnipeg  General  Hospital.  Law  v.  Acton,  14  M.I 
246. 


'I 


DiBposttionA 
not  charitable. 


Dispnsiliniis  not  Charitable. 

A  devise  to  a  Bishop  by  name,  in  trust  for  his  Dioces: 
not  a  devise  to  a  charitable  use,  the  uses  to  which  it  m 
be  put  not  being  necessarily  charitable.  Ke  McCauleiJ: 
O.K.  610. 

A  devise  of  lands  to  trustees,  to  dispose  of  the  same  as 
ministers  of  a  certain  religious  body  might  see  <it,  is 
neeessarily  a  devise  to  charitable  uses.  Doc  dem.  >'anco 
Head,  3  TI.C.R.  244. 

A  devise  of  lands  tc  be  sold  and  the  proceeds  paid  to 
religious  and  charitable  societies  as  in  the  judgment  of 
executors  require  it,  is  not  void,  and  an  enquiry  was  din 
to  ascertain  what  societies  were  authorized  to  take  1 
Anderson  v.  Dougall.  13  Gr.  164. 

A  gift  to  home  missions  or  to  any  such  good  and  benevi 
Christian  objects  as  the  executors  consider.  1  to  be  mosi 
serving  is  not  a  charitable  gift  and  fails  for  uncerta 
Brewster  v.  Foreiipi  Mi!<.ii(in  Hoard,  2  N.H.  E(i.  172. 
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purpoBes- 


(IIKTS  TO  CHARITABLE    I'HEH. 

„.  ,„..  ,.x..o,„or  HhouM  av.m  .dvi«ble.    Ma„«i.O  v.  «o6.« 
■'"^irorL.  for  ......... ..op»y*..-.o,.t..Mh 

„:i.':::,N:w..,Mi r .,.,.  u..f..n,...a  .w.y...n«, 

Church.    «<, /«;.".-. ".''••■I'K-^^''*'  , 

v„l,.Hbh.  ,.n„«UU.r,.tin...   „.,.,t   he  ......U.  ,.t  h'a-t  s.s   ...""tl 

before  the  death  ..f  the  ns.s.irer. 

A   „.iM   is  not  «..   K.s,.ra,>ee  -''hi"   the  ...e«n,„R  oM. 
..„Het,.,e..t.     He  K„u.j,^O.l.M.  Am:  •:•■  Barret,.  10  O.u. 

■"sinee  thi«  Act  the  followi..,'  .U-vis^.s  have  been  hcM  to 

'" A  d«-ise  .m  trust  for  sale  for  the  beneHt  of  a  I'resbyt.r 
C™;l;:i,,ni„Ireia,.d,tobe..edforthere.iefotthep. 

He  Kiiimj,  6  O.UR.  4''9. 

A  device  on  tr,.st  for  saUs  for  the  benefit  .^f  trustee,  c 
Baptist  Church  an.l  .Mi«.io..arv  Soc.et,».     «<    Barn,  , 

O.L.R.  337. 

A  devise  to  exec.tors  on  trust  to  sell  and  pay  the  proc, 
to  the  Westlake  ileetin^  of  Fricds,  to  be  apphed  to  _cf 
tahle  and  philanthropic  P«rp.«es,  the  co.uunet.on  a 
n.«king  the  devise  wholly  charitable.  Er  Iluyrk.  10  O. 
480. 

Legacies  for  CliaritMc  Purposes. 
I^ljaeies,  in  the  following.'  ca.ses  have  been  held  to  be 
charitable  leRBcies-.— 

A  legacv  to  a  Bishop  for  the  s.tpport  of  m.ss.ons  , 
diocese  ,.■  legacy  towards  the  s,.pport  of  ->■--«- 
lished  by  a  na,ned  pe^on.  a  legacy  to  a  college.  Tc 
Oenera,  Trusts  Co.  v.  Wilson.  2fa  O.R.  671. 
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held  to  be  Rood 

'  missions  in  his 
ly  mission  estab- 
college.     Torontn 


CU.HITABU;  SDClETItS 

■V'-I'l'„.  18  ,!r  386  '""'.eorpiira.ed.     B,„,,ln,  v. 

53I:""'™  '"  """■-  '-  '^n-Kans.     „v;,„„.  v^/i!',  o.R. 

Sound  to  b:dS ;;:,;::"' •''''■'■  "''■■''""•'■  *>- 
•"^  ti:r;rr's:^-'™r'- '-^»'-— ^o. 

*'"""'■*  ^'•'/'-'■"■"ff  Chnntable  Societies 

o^  po^ona,  :.;ert::iri:^:: --;:;--  -  ^^^^^ 

m  extent  ten  acres  ■  hnt      1  l'™P<  "J    not  exeeeding 

;"--fors;::^'X:;-:"r£:x^7-" 

'•overnor.    R.S.B  C  c   16  "'^  "om  the  Lieutenant- 

."-S^:l---:;;;'-f-.uire,ani. 
c   18.  *o,U()0  per  annum.    R.S.JI. 

P  operty  made  to  any  rel,sr,„us  or  charitable  cor- 
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OlFTf    TU  CIIAKIT.VBIX    U8EK. 


Ohap. 

zzxn. 


Ctpri,. 


IxirHtiiin.   (ir  niiy    ini'oriHiratt'U   inntitutiun  (i(   leurnine, 
.  .l.rl.iiv.l  u.li.l.     ll.SN.S.  <■,  1:I5. 

Ili'i|ili'HtH  upiiii  triHt  fur  twii  M'houU  on  condition  of  it 
cflnciitini;  twi'lVM  poor  rhildri'n,  tin'  nduxiU  having  huI 
ijUi'iitly  liiin  BupiTHi'iliil  liy  frcv  BchiK)l»  nupporttd  by  t 
iitiiin,  with  irifts  to  uii  iiwtitiitiuii  fi>r  tlio  iliiif  imd  duiiil) 
imnist  in  cdiicntini:  the  pmir  ho  BtHiHwl,  wen'  applied  to 
iimtitiition  for  tln'  dciif  and  dumb  iiiid  an  aHyluin  for 
blinil.  an  tlif  (fift  was  for  thi'  bi"ivflt  of  tlii'  pen  r,  and 
apply  it  to  ai'hoiils  Niipporti'd  by  taxation  would  be  niiT 
to  ri'lii'vi'  rati'payiTH  of  part  of  their  burden.  Mlnniiijil 
irnl  V,  Bullwk.  R.K.I).  24!). 

A  beqiient  to  aid  the  inhabitants  of  a  township  to  nmint 
a  free  Orani'iiar  and  Knijlish  i-'ehool  applies  to  a  eon 
academy  established  under  n  Free  SchooU  Statute.  Re  C 
ler,  B.E.D.  159. 


•■I!).-. 


fir.M'TKK  xxxrr,. 


«;.;::  ::r:;,!:,,, -,;■;;- «»-•■  »., 

'"'"••- «ivly;  tin.,  „  ,1.  ,•  '        ,  "•''""'  ""•■'"'■''  ♦>      "*'"■ 

Jj„,  „  ,,      .       .       ,       •  *^"''"'.  1-'  K(i.    |.|||.  "  "t  i„f,.r.,(., 

""''■""" '■'""' first  a,Hl  „t|,„r  L,     ,■ 
If  ■■ 


"I"-  will  lako  suooe.,iv,.ly      '   f^"  ""•    ''»  "'™'l"'r.  of  ,!,„    -  „  - 

■  ■  '■""■  liii.' of 

lu  tho  Slime  way  a  efff  f„  „  „ 

'■'"- "  ..-ft  <..  thonf  ,.o,i™  j:„ . '";,:'  "■"•;''"-^-'  -  /«-'i 

^'^^=  ^'^'"r. ,  «.«,.„/.    '«i,"'t:  "^:^':f '""•  -  ^-  *  *'■  <' 

Till,  fact  that  the  sift  is  t„  n,„  „ 
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SIX'CKSSIVK  AND  CONTIIPPENT  IN'TKRKSTS. 

r.m.iimiitl.v.  \nn//  v.  iV,„vV/,  7  Cli.  ;.'.-,:| ;  ,/„l,/,er  v.  Jul. 
-  '■<  Sim.  "jil.l;  /„  ir  Jli/riir\  Kxhile,  -J!)  L.  K.  Ir.  L>.JO ;  Atkii 

V.  .lll.iiiw,  (l-J  L.  T.  r:i."».     Seo  Ciirlit  v.  Grnlmm,  lu>  W, 

!I«S.      Wai-il  V,   flrni,  -Jli  B.    (H.-,,   probably  gors  boyoiul 

[irosciit  tonilciicy  of  <h«  Court. 

lint  if  tli.To  is  nnytliiiis  to  show  that  the  iiarent  is  to  tn) 

ililferciit  interest  from  Hint  of  the  eliihiren,  lio  will  take  for  1 

wilh  rpmainilcr  to  this  chilclroii. 

I.  If  the  be-iiiost  is  to  A  and  hi.s  children  ns  tenants 
,i.  .nininon,  it  more  than  one,  sliowing  that  the  tenaney  in  conm 

■  is  to  npiily  to  children  only,  tho  father  takes  for  life.  Ih, 
Iktnj  V.  liunmll.  (i  T.  R.  3(1;  1  B.  &  W  ■,'!.-,,  where  issue  ra 
ha\o  meant  children  by  tho  force  of  the  gift  over  in  default 
issue  of  sucli  issue.     See  Doe  d.  Gihmm  v.  Elenj,  4  East,  ;il:i 

■.'.  A  deviso  to  A  and  his  children  and  the  heirs  of  the  par 
,.  niid  children,  pives  a  joint  estate  in  fee,  or  an  estate  tail  to  ' 

■  parent,  according  as  there  arc  or  are  not  children  living  at  ' 
time  of  the  devise.  OalcK  d.  llittvihii  v.  Jmhmi,  i  Str.  \V, 
Viidrrhlll  V.  Itmhii,  3  Ch.  D.  4!I4. 

r.ut  a  devise  to  A  and  his  children,  and  the  heirs  of  t 
children,  would  give  A  an  estate  for  life  with  remainder  to  : 
children,     -hfen,  v.  Ilouijirootl,  4  Ifad.   •'idS,  was  decided 
this  ground,  though  it  would  seem  the  word  heirs  referred 
the  parent  as  well  as  the  children. 

■1.  It  the  bequest  is  to  a  father  and  his  children,  and  there 
a  desire  expressed  that  the  whole  fund  should  he  settled 
secured,  a  term  which  would  liave  no  meaning  as  applied 
the  father's  interest  as  joint  tenant,  the  father  takes  for  li 
Vaii^hiH  V.  iliirqiiii,  of  Ilcadforl,  10  Sim.  (i:i9  ;  Comhe  v  Uiwh 
14  Kq.  41.5. 

It  a  continuing  trust  is  created,  which  is  contemplated 
outlasting  the  parent's  life,  tliere  is  room  for  a  similar  nrgume 
in  favour  of  a  life  interest  in  the  parent.     Ogle  v.  Cortim 
'.)  Jur.  :i25. 

4.  Whether,  where  the  gift  is  to  the  separate  use  of  tl 
mother,  it  will  be  considered  a  sufficient  indication  of  intentii 
to  cut  tlio  interest  of  the  parent  down  to  a  life  interest  is  n 
certain.     On  the  whole,  the  better  opinion  seems  to  be  thi 


PARENT  AND  CIIILH. 


«-J'oro  tho  words  or.,,t;„„  *>, 

On  the  otlitr  Jiand  fl,,, 
followed  iA.  ;r///.v.  I,,.  ,r,tn  .  '   <''''"^'''  ''»«-e,-,,.,  o,I, 

I*  'he  ".te...t  of  „,„  „,o„  ;2r  '■  '■-'  "'■  ^^-  ■^"-  ••>'- 

--'Or  the  separate  use  „,      Lt"     "  «""'  '°  '- -l«.rat„  .„, 
■^o-gumenti„fa,„,,  of  „    i       J!/'"  'f^*'-^  of  all  alike,  -' 

-X'^S:i:--7-.^^..eMfoeea. 

-^^  If  u,,on  the  maiTiaoe  of  th  • 
'•■"Jed  among  the  ohild„;  thl  a,!  T      ''  ""  ''""'  ^  ''^  ^o 
■^0'  to  be  divided  before,  and  ti  '  ^  f,  ""  "^""'™'  'i'^'  it  i., 
-mago.     ,,/,,  ,  ,,,,_  £  J     ;j^^  "Other  tal^e.  for  ,if„  ,,  ,,, 


■■itir 

Ciap. 


•'''■i>'ir.it(>  use 

iiiNTcst  or 
*"  iiKiTcsls 
of  all. 


JJivi\ioi]  of 

"'"I«i!tiailiir 


•■iAtk.;«,,  ^-r.-W.,-,,,     See /.,„„;,,  ,./,,„,,;:; 

;^"-"ter,rS^^--"-''«^-n.he' 
;■'"  J  the  whole  ia  to  go  to  ,  f  TTj  "l'^'  '^  "'.•.«  is  hut  on,. 
^"'^^'^^  the  whole,  the  ;areu    t    Ll'    '  ^;;'-''  "'"  ^'"''''■™  "e 

^-  J^o'-x,  au  B.  195;  1  D.  r.l  J  ,,2„    '  '  ^'^'  ■■^-^i;  -<«/-/,,/ 
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SUCCKSSIVE  AND  CONCUKKENT  INTEliESTS. 

8.  If  tlio  bequest  is  sucli  ns  exi.ressly  to  incluilo  a 
I'hilJi-eii  of  the  iiaiT'iit,  iiinl  not  meruly  lliose  in  being  i 
tiino  of  (lislribiilion,  it  will  bo  couslruoil  to  give  a  life  est 
tko  parent,  witli  renuiinJer  to  tlio  cliilili'iii,  sineo  it  is  a  sii 
intention  t(j  iniimtu  to  the  testator  that  the  parent's  inter 
the  estate  should  continually  Jilnini^ll  on  the  birth  of 
ehihl.  ./'./A/y  v.  Dv  Viln;  ■>[  B.  ■'W, :  Jrf/in/  v.  Jlaut/ii 
Maa.  :!!).S. 

!l.  If  the  legaey  is  payable  in  part  at  once,  iiml  in  pari 
future  period,  tho  parent  will  take  for  life,  as  otherwise  dit 
classes  of  children  might  take  tho  two  portions.  J/i' 
Jlor.irf  '2  Sim.  48.J. 

1(1.  If  till.'  children  are  eontempl.ated  as  not  enjuyin 
property  till  after  their  mother's  ileatli,  by  being  called  hei 
instance,  the  iiarent  takes  for  life  only.  ( '/■fi/i;/brct  v.  T 
■4  JIail.  aO ;  0,/lr  v.  Curtliorii,  0  Jur.  •')■,'■") ;  Wilwii  v.  Viiin 
Amb.  .j(il. 

11.  There  may  be  a  refcrenee  to  another  gift,  to  assi. 
Court  in  giving  the  parent  a  life  interest.  Firnrli  v.  1- 
11  Sim.  -ihl ;  //(  re  Oiceii's  Will,  Vi  Ecp  SIG. 

1'.'.  An  executory  trust  for  A  and  her  children  will  be  s 
on  A  for  life,  and  afterwards  for  her  childi-on.  In  re  Bi 
TrmI,  V2  Eq.  218. 

III.— ^oiST  Tksaxcy,  Tex.ixxy  in-  Common-  .4X1)  h\ 

ExiIRKl'IKS. 

A.  Joint  tenancy. 

Formerly  an  indi\idual  and  a  corporation  could  not 
ns  joint  tenants  {Ltiiv  Gttiiratttrv  ami  Trif-^l  Soficii/  v.  li' 
EHrjIaiul,  'ii  Q.  B.  D.  400),  but  this  has  been  altert 
the  Bodies  Corpiu-ate  (.Joint  Tenancy)  Act,  189!)  ((i'J  &  (i:! 

c.  ao). 

A  gift  to  two  persons  or  to  a  class  with  words  of  limi 
jirima  fficio  constitutes  a  joint  tenancy  betw-een  them. 

Tho  rule,  that  the  interests  of  joint  tenants  must  vest  i 
same  time,  does  not  apply  to  estates  raised  by  use,  or  to 
Mucgregor  v.  Maegrcrjor,  1  D.  F.  &  J.  &i ;  O'llen  v.  Sli 
(1895)  1  Ir.  7. 
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JOINT  LlPJitsTATiS^Kv^'p.. 

A  Revise  to  two  persons  «1 ,      '         ''     ^^  ^'-  ^^-  -»' ■ 

makes  them  io^  m            ■'""'^'  ""^  'he  l,eirs  oi  ,          ,      "''  ■"'■•"■'■■  « 
''"«™  JM'it  tenants  in  tail      p     ^  •,."-'"'  """l^^s.  '"*"'' "'"' 
«  "»  appointment  un,ier  a  sne.     '        '  •'■  '''  ^-  -'  ''•  '"■'•" "■ 
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I'-er.Btakesonrroit''';''^' '"""'■'"< 
^^"'t  o^appoint^rt^.^  J!:V'^;-.iet.  ,oes  a.  .„ 
K  trustees,  who  hold  nronertv  "     "  ^  ^'''-  ^-  «00. 

-  '»-t«  in  common, 'one?,::     '"'  '''''-'"' 'i'- "■„,,.„  ,„ 
'■"•'"".  a.  joint  tenants,  2  ^,'7"''"  '"  "'»  ""'«  ^""  ^  ^-"««- 

-^-.o  the  joint  tenanc;.     r7^f;   '™-"^  ">   eonn.i.  Ji^Si'i 

.  -^e2s::--Ht 

;a  common  fall,  „  elass  of  el  ^  :!7'  Z™^"^^'  ""^  of  tenano,- 
0  the  whole  devise,  joint  es,I:      .^  r'''' '"  -^-^  ^o  ,;„  etfec 
"'■  g'vcn.  *«'  Wo  and  several  inheritances 

A  devise  to  several  « 

i''f  bodies,  sr;::':rrr' '■'■'■ ''--'^ 

entanoes  in  tail.     Fearne,  C  ^^  ^ '^  ^"/'^'^  -"'  several 
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j^''Mie.,ivesj;;t:tthf7-™'''»''^^-. 
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400  JOINT  TENANCY. 

Ill  tlio  liisf  ul  rcul  t'stato  Jovisod  to  sovoral  luiil  thoir  bi;i 
a  sitiiiliir  iii-iiici|ilo  liiw  been  foUowoil,  words  of  sevi'ruu( 
liiiiig  rotfrrud  to  tlio  iiiliividiufo,  leaving  the  life  iuteios 
joint. 

This  cousti'Uftiou  is  assisted  if  thero  is  an  exiircss  limitatio 
to  tlio  survivor  or  sueh  a  word  as  jointly  is  used,  liiu-h't-  ■ 
(iilr-s  i  V.  \V.  'J«0;  :i  B.  r.  C.  2i)7;  see  Cookmn  v.  liiiiijlMi, 
•■\  D.  M.  &  G.  IKJS. 

Thus  a  devise  to  X  and  IS  equally  as  joint  tenants,  and  the 
several  and  rt'specti\e  hi'irs,  gives  joint  estates  for  life  wit 
several  inlu'ritanees.  Dm'  d.  Llttlr'nml  v.  0'>rniy  4  M.  &  A^ 
'Ji'J. 

A  devi.so  to  several  and  their   heirs  respectively   creates 
teuaney  in  eo!nmon.     Torrif  v.  Frirwjtfoii,  Styles,  4;j4. 

A  de'vise  to  several  and  their  respective  heirs,  and  a  beque; 
of  personalty  to  several  and  their  respective  executors,  adminii 
trators,  and  assigns,  gives,  in  the  one  case,  joiut  estates  f( 
life  and  several  inheritances,  and  in  the  other,  joiut  interest 
for  life  and  absolute  interests  in  remainder.  In  re  Turrl(. 
Mtirlrt  Ac'lf  mpni ;  In  t'C  Atkimon  ;  Wihon  v.  Ath'tmoHj  (189* 
a  Ch.  52. 

But  a  bequest  of  personalty  to  four  i)ersons  and  to  each  c 
their  respective  heirs,  executors,  administrators,  and  assigi 
creates  a  tenancy  in  common,  ilonlon  v.  Athin>iOii,  1  De  G.  < 
S.  47S. 

A  devise  to  several  and  the  survivor  and  the  heirs  of  sue 
survivor  gives  joint  life  estates  with  a  contingent  remaii  der  i 
fee  to  the  survivor.  Vick  v.  Edimrds,  3  P.  \V.  371 ;  li 
lldirhou,  y  Anst.  8:J6  ;  Feanie,  C.  11.  357 — 359 ;  see  Qiiarm  \ 
QiKinii,  (18U2)  1  Q.  B.  184,  as  to  the  effect  of  such  a  devi,- 
atter  the  Wills  Act. 

But  a  devise  to  several  and  the  survivor,  their  heirs  aui 
assigns  for  ever,  gives  joiut  estates  in  fee.  Doe  v.  iiui/tcnin,  1 
B.  &  Ad.  U2S,  eao. 

C.  Severance  of  joint  tenancy. 

1.  Destruction  of  unity  of  estate. 
Acnuisiiion  ot      If  there  are  joint  tenants  for  life  and  the  reversion  is  acquira 
ioint"teniuitB    by  one  of  them  either  by  puiohase  or  descent  the  joint  ten.inci 
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■     »ovc.re,I  aa  regard,  that   „„e       „-,„  ,     „ 
'1  on,,  of  the  joint  („„„„,,  „         '  '    ""  l"'"l'"'.v  Womcs  vo^trj   .  ■  ■  "^   ^ 
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of  ti'o  joint  o,vuor»  amounting  .t  law'o    -•'  "  ""?"»'"""  h'  on.  Di 

tonancy  i,  .,,ere.,, ,.,  „,.„,,^  f  "    "'°  Jo-t  tenant,,  the  joint 
-?arJ,  „,e  otl,„r  .ha.cs      I -,1    .f"™  "'"■''^"''  »""  ^I^-'^  ».^ 
Acjvonaut  to  sutllc  scv,.,--      •  •' 

;Pi''-    '0   the   .hare   oj    th^  ^jrl*™?^;  "'''"  ^"'■--■'  '■"•"-' '" 
tenancy  ^ay  L„   eveat-d    by  ■  '"''   "'™el'   the  join,  --'^- 

;;- p-n^ji;::::---- ;..,,„„  in,,.  ,„,,^^.„_ 

'I'o  infant  comes  „f  age       /;„';", ''  "'"  '""''I-J  w),en  ""•*°'- 
/''.'-«^  &„W^,  2S  Ch.  d:  „«         '■"  ^'^  ^^"'■""''"  ^''«-.«™„.., 

A  mortgage  ly  one  joint  tenant  of  i  ■    ■ 
!-  '"■■  ioi..  tenan,/    „  ^"t^.!;-:::- ^V^T  ^^°-- 

^■','-  ■■iO->.     Co.  Litf.  luit        ^""^  '^"■'"'^^-  i«  "'."Ily  severed 

I'ossiWy  a  lease  for  year.  1         ^-  ^'"-  ^"-''• 

^-'•J;™  unsatisfactory  cL  "'  "■   "''■'••  -'  Vcrn. 

J-mt  tenancy.     7>„,,„.  ,.  ^08-™,^'  **^ ™'  ^-^  "-o 
An  application  by  pewt,'  ^^      "''  '■■'^• 

,  IV  petition  or  summons  bv  a  ioinf  , 

"•  ■'   •'  join'  'I'nant  Paitioaf,,, 

,1  I,  payment. 
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SEVERANCE  OF  JOINT  TENANCY. 


Chan. 
XXXIII. 


Sovoranno  by 
matriago. 


IS 


Agrocnent  to 
sever. 


(Toint  tcnanry 
in  income. 


The  Court 
leanM  to  a 
teniinry  in 
common. 


Jointly  and 
eqtmlly. 


What  worda 
create  a 
tenancy  in 
common. 


for  rinymr'nt  <if  Ills  simrc  <Ih',<  not  sever  tlm  joint  lonanoy 
an  (irilcr  for  piiyraont  is  made.  In  tr  Willie  ;  C'/ii/i/  v.  Hi 
(ISOl)  .'i  Cli.  o!). 

Tlio  old  k\v  lis  to  Bcveraiico  Ijy  miirriage  lias  bocomo  of 
iiiiportaiico  sinoo  tho  Married  Women's  Projiorty  Act. 

lii'foro  tliat  Act  niiirri:i;,'ci  f(^vorcd  tlio  wife's  joint  tcnai 
re<;aids  cliattcls.     Drdnhyiitijr  v.  Ciiol\  Plowd.  4Ili,  418. 

It  did  not  Kever  the  wife's  joint  tenancy  in  freehol 
eliattels  real  or  choses  in  action,  wlii'tlier  in  reversion  or  j. 
sion.  Co.  Litt.  IS.Jli;  In  re  liiirtoii'x  )l'i//,  10  Ha.  12; 
s/roiiff  V.  AfiitHlroiig,  7  Eq.  olS  ;  In  re  Iliillcr'n  Tncili ;  li 
V.  Anilmoii,  ;]8  Cli.  D.  "280,  overruling  liiiillit'  v.  Treliar, 
Ch.  D.  :;88  ;  Pii/nirr  v.  IUch,  (18!)7)  1  Cli.  134  ;  see  Lui, 
y.IIuLn,,  (18-1(1)  1  Ir.  401. 

J3.  Severance  by  agreement. 

A  joint  tenancy  may  also  bo  severed  by  agreement  bel 
the  jiiirties,  which  may  be  either  in  writing  or  may  be  inl 
from  a  course  ol  dealing,  ilinihl  v.  Kemp,  2  M.  &  K. 
U'ihoH  V.  Ill//,  0  Ir.  Eq.  501  ;  Vl/Zinnm  v.  7'  uiiin,  1  J. 
546. 

A  joint  tenancy  in  income  is  severed  as  regards  each  i: 
meut  as  soon  as  it  becomes  payable.  fFit/mi/fi/  v.  Fo.r/in 
L.  J.  Ch.  28. 

D.  AVhac  c  mtes  a  tenancy  in  common. 

1.  Tho  Court  leans  towards  a  tenancy  in  common,  anc 
prefer  it,  when  there  is  a  doubt,  or  the  testator  has  give 
legatees  a  choice  between  a  joint  tenancy  and  tenancy  in 
men.  Hoo/fi  v.  A/ington,  3  Jur.  N.  S.  8:i5  ;  27  L.  J.  Ch. 
5  W.  E.  811 ;  Oii/dey  v.  Wooe/,  10  L.  T.  450  ;  37  L.  J.  CI 

So  in  several  cases  where  there  have  been  such  wor 
"  jointly  and  equally  "  the  Courts  have  held  the  gift  a  tei 
in  common.  El/rie/:r\.  fJlrii/,T,Amh.  056;  Per/iin-iy.  Biii, 
1  B.  C.  C.  118, 

2.  Words  of  division  or  distribution,  such  as  "  to  bo  divi 
or  "  eijually,"  or  "  between,"  or  "  amongst,"  or  "respeetiv 
make  a  tenancy  in  common  Viniilcrp/ifii/:  v.  ICinff,  3  U) 
Ciimpbi//  V.  Ciimphv//,  4  B  0.  C.  15  ;  A.-G.  v.  F/iMicr,  K 
128.    Bee  AV  Jfoorr'n  Srff/nneu/  Trndu,  10  W.  R.  315. 


Oiap. 


«r  shiiro. 


■"lit  n  direch'on  t     I*  *i 

J*-'  -''■  «J"int ;;:::;  1P;7^  "ron  «  eor„.i„,,,„,  ,„,„. 

rnrticipate,"  has  fh„  '"-gatees   or  evon  .1  '"" 

'■  A"-! 't  has  been  hoM    (J        **^-l«.  .S(J. 

■*•  -li  there  arn  anv  inr.;  1     1 
-■"■  «  ioint  to„„„J  "^"™^  ;«->-!  to  ,ho  ,;ft  .V„„.-,„,  ,    , 
'•onimon:--  """   ""^  construed   1,  „  ,        '""'"'"■'■''•"1. 

.   -f^''^"'- "'Stance,  one  of  ft,„    i-  t™"„ '■'■"'■" 

^<'/«v.i?,r.,,nE,.5:«.    '   °'    '"'   ^™o  "t'-r  contin.;,,;/ 

r{^nt:fxr;;:jr-^- -'-„„., 

^nJ  a  general  power  of  „  7 
"  '--oy  in  eo™'„,on    a  T^"™"^"'  ''-  ''-n  held  to  create 

U'^v.4;/^.;7'">'  -  m  of  ,,^j;  ™^ j'"  o^crc-sod »"""-™.. 
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PAKKNTS  AND  I8.SUK. 


CbKp. 
XXXIII. 


K-xocutiiry 
triMt  iiifavnii] 
vt  II  pari'nt 
ami  ctiildri'D. 


I-tsup  sub- 
stitiittd  for 
parontM  take 
111  ji>iiit 
tvuiiiitrt 
Lotwecii 
tlicmst'Ive!*. 


Doulile  wfjrd-s 
of  HcvcraiKO 
miikc  issue 

tCIlillltS  ID 

common. 


Severance  of 
jniut  tenancy 
H8  regardb  ttie 


In   rt'  Sifx'nii,:.^    Tni.'.h,    \7  Tj.   J.  Ch.  (»;;    mfsioi   v.  Di 
:\  Cli.  }).  "JU  ;  wc-  Aniishmij  v.  AnttHtmuf/,  7  K*\.  01**. 

(i.  It  wiuiM  HI'.  Ml,  tiiiil  where  a  clonr  exenutun'  tn 
crt-atftl  hy  a  will,  I'ni'  i^^tuIu■^■,  l»y  a  iliivi'ti<ju  ti)  imiko  u  b 
iiK'Ht  uiinn  a  jit  ixin  iniil  licr  childreii,  tho  chiMrt'ii  would 
as  tetiaiit.^  in  cntiiinon.  7/*'"/  v.  liiiitil>i!l,  2  V.  &  ('.  C 
Sttiiil'ij  V.  Juihiiriu,  'i\  IJ.  4.>0.  Sep  T>i<f>ifirt  V.  T'U 
\  Sfh.  .^  h.  HJ;  Sinir  V.  Uafi'i,  2  Ba.  &.  Ik.  4tM). 

At  any  rati',  this  is  dearly  the  cas     if  tht.'  onlmavy  ]>' 
auJ  trusts  are  Jircrttil  to  he  insfrtcd  in  tlio  si'ttlennnt. 
V.  M(t//n,  ■'}  Kij.  l-'i'. 

But  a  more  (lirtctiou  to  fn-ouro  a  fund  in  favour  of  .i 
will  not  make  thoni  lentiiits  in  common.  W/itfr  v.  Ji 
L>  Ph.  oS;J ;   (hnii  v.  Ptuuf/,  14  .Ftir.  :j'»il. 

7.  If  tlifi-G  is  a  f/iH  to  cliildii.-ii  iIilmi  living'  an-l  tlio  ins 
tli030  tln'n  ui'ud  as  ti-nniils  in  coinninn.  or  to  be  tiiually  di 
among  i-hi!drru  then  liviiijj;  ai' 1  tUo  issue  of  thoi^o  then 
tho  issuo  in  each  case  to  tiike  a  parent's  share,  the  issm 
as  joint  tenants  infir  .sf.  In  liu'so  ea^es  tho  words  of  sevc 
occur  once  only,  and  are  liuiitod  to  create  a  tenancy  in  coi 
among  the  eliildrcn  and  "(irjics.  rdiin/  v.  C/nr/.r,  11).  F, 
4-,»0;  JImymjor  v.  Manjmjor,  I  I*  l\  &.  J.  (i  i  ;  7/w/ 
Trmh,  1  K.  &  J.  irS;  Cut  v.  Jiif/;/,  i  N.  \l  -VJti  ;  L>u 
V.  n„r/,;  2  Dr.  .^  Sm.  4S1  ;  In  n-  Yates;  liostod-  v.  irE>/ii 
(IM)I)  ;S  Ch.  '>:i.  7iV  Vhirvr ;  Mathmm  v.  Gimhtijn,  Gl  '. 
21(;.  l^ht'phcrilHun  v.  /A/A',  10  Jur.  N.  8.  loit,  may  he  tak 
be  overruled. 

But  a  gift  to  be  divided  among  children  living  at  a  c 
date  and  the  issue  of  th(jse  then  dead  as  tenants  in  eoi 
creates  a  tenancy  iu  common  between  tho  issue  by  foi 
the  double  words  of  severance.  Lyon  v.  Cuiainf,  15  Sim. 
Ilo'/'joi  V.  Graiif,  4  Eq.  140  ;  In  re  Sophia  Stnit/t,  58  L.  J 
(i(il  ;  7.*-'  Q'fir/,- ;  Qidrk  v.  Qnii'l;  01  L.  T.  ^Gl ;  37  "W.  11. 
I,>  rr  M'antlry;  Wonmhi  v.  Woulhy,  (1903)  2  Ch.  200. 
7>/'/.7»  1  ^'  ^i-  530,  if  inconsistent  with  this  rule  may  bt 
sidered  overruled. 

H.  If  there  is  a  gift  to  jiarents  in  joint  tenancy  i 
direction   that  the  children   of    parents  dying    are    to 
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'•hiittc'lj 


f  m.  EI.  287, 


'■'*  '■'""I.     In  t|„. 


'•is-'ht  l,v  sni-v,v,„„|,ip  |„. 


'■""■'■"'i«-  tlH>  i.„.l,„n,i 


"ip  tcnn 


iisuall.v  citi'tl 


'•"•port  of  tli( 


"<'.vi,s.sf,it,.,l,oI,„ve  1„ 


""  nn  iHitliorit 


"lii'niitii 
<•"»■  of  (li-Kfe  V.  /, 


t'hftttelH  rt  al. 


nw.v  Ikivo  h 
■'-  2  Prost,!,,,   ,\i,s, 


"n  this  (| 


'n  .Mint  nn.l  „nt  h 


•oemfl, 
I'lt'stion. 


/( iioj-  V,  Ifr//.,.  2  ir 


Wh 


•"l^'l^'t    t.M,„„.v    o,v,„,.,|    |„f, 

"n   Joint   0 


iPro  fin.shnnd 


Fost 
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'.V  I'ntintics, 
'nrc  niarriairi'. 


■•i'lip,   1)2 


"''•solute  fop  (1 


"nil  wife 


Tlioriiln, 


'"'■<■<•  mjiko.s  th, 


ii'i'  tcnant.s  hv 


'iitiivt 


-\  tfift  tn  the  h 
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'<■'»  .joint  tenants. 
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Kffect  of 
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iishanil 


and 
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SL'CCIgWTI  AND   CONCUWKNT   INTF    EliTB. 


CANADIAN    NOTES. 


Succemiifc  and  Concurrent  Inlirests. 


I  1      ' 

1 

ill    ' 

»H 

i 

j^rrF 

-^ 

<"">■  A  devise  to  "my  wifi'  and  my  issue"  gives  an  estal 

xzxin.  ' 

—-r. — :~  common  to  the  tffltator's  wife  and  hi«  issue.    Shaw  v.  The 
o  wife  ftnd 

■"*■  19  fir.  4X9. 

On  a  devise  to  trustees  for  the  l)eiieflt  of  ehildren  share 
share  alike  and  also  the  testator's  wife  thtrantc  vithtitatr., 
take  concurrently  and  not  to  the  wife  for  life  remaindi 
the  ehiUlrcn.  Donald  V.  Donald,  7  O.R.  669 ;  Kose  v.  E( 
19  Or.  544. 

Tenancy  in   Common. 

itreotlonto         Apart  from  statutory  enactment,  where  there  is  a  d 
iTid«. 

to  two  or  more  with  a  direction  for  division  amon^fst  t 
or  to  share  in  the  payment  of  charRes  on  the  land  de 
to  them  or  lepracies,  they  take  as  tenants  in  common.  In 
v.  Arnold.  14  U.C.R.  296;  Fisher  v.  Anderson,  i  S.C.R. 
Clark  V.  Clark,  17  S.C.R.  376. 

hiireand  So,  also,  where  they  are  to  take  "share  and  share  al 

bare  altke. 

Moross  V.  McAllister,  26  U.C.R.  368;  Keating  v.  Cassel 

U.C.R.  314. 

On  a  devise  to  a  widow  for  life,  remainder  to  ehildrer 
hold  to  the  said  (children)  or  the  survivors  of  them"  i 
and  .share  alike,  the  children  took  as  tenants  in  commor 
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estg. 

VP8  an  entatf  in 
Shaw  V.  Thomas, 

iUlren  shan*  and 
c  viihtitiitr.,  they 
fe  remainder  to 
;  Kose  V.  Eilsalt, 


here  is  a  devise 
1  amon);st  them, 
:he  land  devisetl 
ommon.  Ingalh 
II,  4  S.C.R.  406 ; 


JOINT  TINAVCJ-. 

^""l  "mirvivdn,"  ,.  »  ■*"! 

-'"■'- '........  i;;::::;;; '"— ^^ 

On  a  devise  ,0  a  widow  for  lif.,   ,,, 
«'"■■>  heir,  and  assign,  1„,.,„,,,  ',  '"  ""'•■•'"  -'"'•f^en,  T.„„.„. 

""■"  <»■".  "  was  Md  that  ,u      ,  "  "'  ' '  '^ . 

'"■'"-    »•'"■    C-.1       d    ;        '^™  *""^  "'  —  'n 
"•'"•"'.  3  Or.  606.  '""""'"•"""""S^t    ,he,„.     ,,,,„„, 


■"""I'Or,  Hrl„th,g  ,0  J„i,„  r 

J       ■loiiil  Tfii„„c,j, 


'"  Ontario,  ..„,„„  .^  ^    . 

'"•  ""'"'■  «".)  oxected  afte'r  ,H    T  """''  ""'"'"""■■  -f— .o 
,wl   ■.._  .  '"^   'n'   first   rtnv  „»    T..,       -  J-tat  t.n.MV. 


""'.  -"^  and  exected  a/te  .  T  ''°'""''  ''^^"-"-.  - 
'""<'hasheenor,,,„„,,,^„,,;;;''''"-VofVv,.834, 
"">-  persons  „,„er  than  executors  "  """"'  '"  '"•"  ^ 

'-^  »-*  as  tenant:        :""•'"■''""''•--'.  Pe.ons 
-'--"'"-tionsj:     '"''"■""'' --i-inUenants, 

^o'nt  tenants...    R„S.O,  e.  119,  ^   1,  "'"  '"''^'  "' 

«■'-   ''■-■"Hs  ..„«;;:     '"^■^•''"'-•^-..ur.ti,  100, 

--•^ont.    6Kdw.Vn.etsT"'^°-'"^''-^"- 

In  Xew  Briinsniok   " 
--'^^J  or  devised  to 'two  orl?"  '""""  '°  "^  "-•^''. 
^''""^-'^-.ineommorir"'"'''^"''"-"^'^'''. 

'--'-tenane.,hutevere:t:         ~^''^^'-''- 
^  -'"te  vested  in  trustees  or  ex- 
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01«».       (Piiiiini  na  iiirh  nhiill  Hp  hrld  by   them  in  joint  teu»nc 
SZZIII. 

K.S.X.It.  1'.  l.">,  K.  1. 

In  Niiva  SpotiH,  iin  Act  «imilnr  to  that  of  Xi-w  nriiniin 
txi»tii,  but  it  appliiii  to  tiitatoii  orfutcU  bsfore  b«  «fll  aa  a 
its  imminK.     R.«.X.8.  c.  1!16,  t.  41. 
..ri«  In  Joint      WhiTc  there  was  n  ili'viw  to  two  to  hold  aa  joint  tent 

n«nar. 

iS'°*"  ond  not  iiH  tonanta  in  ninmion,  .lurintf  their  joint  lives, 
to  the  survivor  of  them,  nnil  to  their  ninle  heirs  after  t 
..r  either  of  their  deeeaae.  and  to  their  heini  and  aas 
forever,  with  the  prnv'wioii  that,  in  ease  of  the  death  of 
of  the  ilevisees  witliout  lawful  isaue,  his  share  should  go  i 
it  was  held  that  tlu>  two  deviacea  took  aa  joint  tenants 
life,  with  remainders  in  eommon  in  tail  male,  with  reniai 
in  fee  simple  over.    U'llnn  v,  Xcrcri,  24  Or.  320. 

I'cfsnitftlty. 
A  t'ift  to  the  testator's  two  sisters  and  to  their  chih 
„ll  to  share  alike,  if  livinit,  makes  nil  the  l.'inntees  tennn 
common,  aharinjr  per  e„i,iUi.    BrmlUy  v.  KiUim.  1.1  (Jr. 
nut  a  (lift  to  A.  ni.d  B.  unqualified -makes  them  joint 
t.nt8.    l!f  (Mmbk.  13  O.L.R.  2r»9. 

Tenancy  by  Entireties. 
Since  the  Married  Women's  Property  Art,  it  has  been 
tlint  a  pift  to  a  hushiinil  and  wife  makes  them  tennr 
common.    Griffin  v.  Patterson,  i',  V  ■  '.R.  at  p.  554 :  Ke  V 
V.  Toronto  Inc.  Elec.  Liyhl  Co.,  20  O.R.  397. 

As  this  destroys  the  right  of  survivorship  which  is  att 
to  this  estate,  it  is  submitted  that,  if  this  peculiar  in 


Pcntonalty. 


EntlrfltlM. 


:ii  ; 
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8TH. 
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»■  well  ai  after 
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nhoulil  \i'>  over, 
lint  tiMiants  for 

witli  ri'iiiiiiiuler 
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1  their  children, 
rntet's  tonnntr  in 
!,wii,  13  (Jr.  642. 

I  Ihoni  joint  ten- 


"N.Nrv  Bv  ,:.vtir,:t,k,. 
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CHAPTER  XXXIV. 


ESTATES  IN  FEE  AND   IN   TAIL. 


i. — Words  to  Pass  the  Fee. 


Chap 
XXXIV. 


Devise  to  A 

und  liix  lawful 
heirn. 

Devise  to  A. 
hlH  executOFH 
and  ad  minis- 
tratora. 


The  tciitntor 
may  xhew 
that  he  meant 


EfFectofiTift 
over  in 
default  of 
beirn  to  a 
collateral 
heir 


■ill 


1.  Words  of  liniitatiun  were  never  necessary  to  pass  the  fet 
in  a  devise  of  lands  held  in  ancient  demesne.    Winch,  1. 

A  devise  to  a  man  and  his  heirs  (fives  him  the  fee.  thongl 
lie  may  be  a  bastard,  and  can  have,  therefore,  only  heirs  ol 
bis  body.     Iille  v.  Cool.,  1  P.  W.  78. 

.\  devise  to  A  and  his  lawful  heirs  carries  a  fee.  •Simpsoi 
\.  Ashworlh.  6  B.  412;  Mathews  v.  Gardiner.  17  B.  •2.54. 

So,  too,  a  devise  to  a  man,  his  executors  qnd  administrators 
uives  him  the  fee.     Hose  d.  Vere  v.  Hill,  3  Burr.  1881. 

.\  devise  of  jravelkind  land  to  a  man  and  his  eldest  heii 
passes  the  fee.    Co.  Litt.  27a. 

2.  The  testator  may,  however,  shew  by  explanatory  expres 
sions  that  he  used  the  word  heirs  as  equivalent  to  heirs  of  th( 
liody.  Doc  d.  Jcarrod  v.  Banister,  7  M.  &  W.  292 ;  Jenkins  v 
Ihifilies,  8  H.  L.  571;  see,  too,  4  Mad.  67;  Biddulph  v.  Lees 
10.  n.  &  E.  289:  6  W.  R.  592;  7  W.  R.  309. 

Thus,  a  devise  to  the  first  and  other  sons  of  A  and  theii 
beirs,  followed  by  a  gift  over  in  default  of  such  issue  oi  bj 
I  .\pressiors  shewing  that  the  sons  are  to  take  in  succession 
LMves  the  first  and  other  sons  successive  estates  tail.  Lewis  d 
Ormond  v.  Waters.  6  Kast,  337 ;  Hennessey  v.  Bray,  33  B.  96 

3.  ITeirs  both  in  a  deed  and  will  will  be  held  equivalent  b 
beiiN  of  the  body,  if  there  is  a  limitation  over  in  defaul 
of  heirs  or  a  limitation  by  way  of  remainder  to  a  person  whi 
Tiiay  be,  or  to  several  persons  some  of  whom  may  be  collatera 
heir  or  beirs  to  the  first  taker,  or  if  the  event  on  which  thi 
crift  over  is  made  necessarily  depends  on  the  existence  of  i 


■^^^iSn'^'^--^  ti; 


WOliDs  10  PASS  THK  FEE. 
cillutfir,.!  !ioir  of  tlm  fl^*  j     • 

;"'■//'""■  V.  ft,,,,,  J.  j^    ;■>•,  '^  "-to  a  collate,,,!  h..i,,     s.o 
■*•  If  there  is  a  (!,.viso  ,,,    \      i  ■  , 

If,  however  th,.  *'.-|         ,     '     ^"'-  * '  '''''''• 

'--'--:  :^,";:;;^r:r'---'-t.f.^ ^ 

«'•■"  will  take  effect  a,  .,„  '""^'^olion,  an,!  ,1,„  ,.,•,, 

^"'■"■*«v.  r„,.,„,,J.;jt  /'";,"■'■'""  ■' '^""-  -^'  •^-  iM- 

'""  ^•■"■''  ■•-„  or  willt'ira  •:'"""■"  "^"'' '''•"''-■'<''- 

'iiiis  /let  a  f(nvm-,T  11  ;*i       .  , 

""'*''""  "'"-J^  of  I™ifutiouw„,„,„, 

liniir  .ti,>a  uqj. 
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Chap. 
XXXIV. 

pans  ihfi  fii'. 


V.lWct  nf  thr 
■\ViiI«A(t  u 

fee. 


Coiiti-iiry 
iDteiitiuii- 


Pevi!-o  of 
rcxxi'*  ami 
profits  iiinie 


tx^'t'iitiim 
caivii  s  lis 
larjrc  an 
tstati'  lis  111!' 
proprrty  out 
of  v>U<'h  it  i» 
excepted. 


The  pstatc  of 
a  cei'iiii  que 
trwt  is  riiiu- 
mdimnito 
Tvith  Unit  <if 
the  trustee. 


KSIAIKS  IN  FEK  AND  IN  TAIL. 

ps..,l  only  H  lite  interest,  unks.  tl.cr,.  could  bo  t.,«nd  in  ■ 
will  sudi.i.'nt  ..vi.lence  of  intention  to  pass  the  fee.  Thore  i 
l.„"  list  of  casos.  in  «-hicl.  tl,o  r.uestion,  wliat  exrre^s.on 
i„,:ntion  is  sufTi.i..nt  for  tl.is  ,.uq,ose,  has  boon  oo„s,d« 
T1K..C  cn.rs,  which  will  ho  found  in  oarllor  cUtions  of  this  w, 
arcomitt.d  horc  as  thoy  arc  now  pva.ti.ally  ohsolote  smco 
.,  ct  2.H  of  the  Wills  Act,  a  devise  without  words  of  Imuta 
passes  the  fee  or  other  the  whole  estate  ov  interest,  wlnoh 
testator  had  power  to  dispose  of  hy  will,  unless  a  eont, 
iiii.iition  shall  appear  by  the  will. 

The  laet  that  the  will  eontains  other  dev.ses  with  word 
limitation,  will  not  prevent  a  devise  without  suek  Nvords  1 
passinjj  the  fee.       T)7.W.»  v.  WM«,  2  Sm.  &  &.  3J U 
Nor  will  a  power  givet  to  the  devisee  to  appomt  the  prnj 

.™eralU-  to  her  ehildren  eut  a  de^  Ise  without  words  .J  mnt. 

:i„wn  to\.  •  fe  estate.     lU-onl:  v.  iJ,o„/„  :)  Sm.  .V.  ^--m. 
liut  a  devise   without  words  of    limitation,  foUmved 

devise  of  tlve  smne  property  to  another  person  with  wor. 

limitation,   will   -dve  the    iirst  devisee   a   lite    interest 

r/m,™„.v.  r««"«,L.K.oc.i'..m 

/  fi    A  devise  of  rents  and  profits  or  of  the  mcomo  of 
carried  an  estate  for  lite  in  the  lands  before  the  ^d  s  Act 
since  the  Act  it  carries  the  fee.     Mnnno.  v.  6V,,.«f,-,  14  M 
The  same  is  the  case  with  a  devise  of  rents  and  proti 
a  time,  that  may  last   tor  ever.     r.n.hHnj  v.  Dora,,,  1. 

^ 'But",'!  devise  of  a  specific  annual  sum  out  of  laud,  tho 
happens  to  he  the  whole  amount  of  the  rents  an.l  profit 
uot  eariv  the  land.     (-ioi,„j  v.  IMo,:,  I.  U.  4  t,  1.  UK 

7    Under  the  ohl  h.w  it  was  held,  that,  where  properl 
excepted  out  of  a  devise  iu  fee,  the  ex, rptiou  earned  as  hi 

interest  as  the  devise.      1, '■  ^""' ^  ^"'f'  ',  i!;'^; 

4.-o;  (i  S,..  '■V^■.^■.  Il,„„.ll  v.  /(,-""",  i  I'l'-  ■■"^  i^'"'  -''''•  '' 

V.  »<«../,  2  J.  &  II.  an.  . 

S  The  estate  of  a  c,M  ./-"• '"'»'  i^  commensurate  w. 
„t  his  trustee,  and  therefore,  where  land  is  devised  to  a 
„„.l  Ms  heirs  in  trust  tor  a  person  without  ^^''^J;  »  ''"' 
the  hiUei   takes  the  fee.     3/eo,v  T.  C!e,jl„„->,,   10  B.  4^ 
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:,f  land,  though  it 
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W()IiD.S  TO  ,.A«s  AN  MiATE  TAIL. 


L.J.  Ch.  4(il»;  17  ,/,4„„.   /,■„.,,,  ^.    ,,  .,      ,,  ^,     ^. 

VJI.  .»,  ,    I  h-illriHirr  \.  Si,,,/,,,;/   M   T    I)     -I,-        ,. 

(i.s^Miir.i,s,./;.  '.".'/    r^'''* '■"'' ^^'-'"'^ 

T""r^^ -^t-ioi^^iii'ijr^^ -'"^^ 

•jiiy.  '  ■' '"'"  '■  ?-','//"/•,  4.J  L.  J.  r'li. 

-2;  ■;:;::::^;:--'';--7'»  ■-■■-.■-.. 
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hold 
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Chap. 
ZXXIV. 


Elfo.t  c.f 

HUpiTJlddHl 
wonld  of 
litiiitatiori  and 
distribution. 


T.i  croul.'  an 
estate  tail  the 
iiitiel-ititriie 
lim>t  lie 
limit. 4  to  tliu 
heirs  .,t  the 
ledy  et  the 
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Distiuetiun 
Ijetween  hcira 
.,;■  the  body  ef 
the  wit'e  and 
heirs  oil  the 
hiiilv  ef  the 
wife  Le^rntten. 


lislAlliS  IN  1-EE  AND  IN  TAl'.,. 

Uaym.  1N5  ;  riifiitll  v.  Horn II,  'JO  Eq.  ll»4  ;  Xdiifim  v.  Lnjli,  \ 
Tiimit.  Ho  ;  (limd  V.  6W/,  7  K.  &  B.  295  ;  see  C<'HHi;<c  v 
Ci-iliuiir,  (111110)  A.  G.  I'sjr. 

Ill  tlio  easi^  of  a  Jeoil  siu-li  words  jiass  a  foe     Co.  Litt.  sec.  :U 

AVonls  of  limitation  sniierailclwl  to  the  i^  ords  "  heirs  of  tin 
liody  "  will  not  out  down  tlie  i.'stiiti!  tail  of  the  nnocstor.  Ikm 
d.  OcariiKj  V.  S/iriiloii,  ('n\\\<.  410. 

Nor  will  such  woids  as  "tlie  uldur  boh  of  the  ancestor  to  bi 
preferred  to  the  secoiul  or  yo.iuger  son,"  as  tliey  merely  indicati 
the  nction  the  testator  incorrectly  entertained  of  the  descent  • 
an  estate  tail.     '•'.■Ilirnloii  v.  Frt/nriloii,  :)  CI.  &  F.  U7. 

And  probahly  a  devise  to  A  and  the  heirs  of  his  body  a 
tenants  in  common  would  give  A  an  cstat  tail,  notwithstandiiij 
I)„r  d.  Slrwy  V.  Oo/t;  11  ICast,  (i0«.  .S«>  2  Bl.  oo,  -JS  ;  : 
J.  &  ],at.  .A;  (ISOr,  A.  (.'.  074. 

But  the  heirs,  wln're  the  word  is  to  be  used  as  a  word  o 
limifatioii.  must  he  *''.e  heirs  of  the  aueestor.  Therefore 
devise  to  the  liiisband  for  life,  with  remainder  to  the  heirs  o 
the  body  of  the  hiishand  and  wife,  will  not  give  an  estate  tail 
bei'au.-'e  no  jiersou  can  be  supposed  to  include  in  liimself  th 
heirs  of  himself  and  somebody  else.  Feame,  C.  11.  '-iX;  sef 
too,  Jllyiml  V.  l/7//»r.s',  2  Burr.  1107. 

But  a  devise  to  tlie  husband  and  wife,  with  remainder  to  th 
heirs  of  the  body  of  tlio  husband  and  wife,  gives  tlicni  a  join 
estate  tail.    I'earne,  V.  11.  :lf<. 

A  devise  to  husbaud  and  wife  for  life,  with  remainder  t 
tlie  heirs  rw  tlie  body  of  the  wife  by  the  husbaud  to  be  begottei: 
vests  in  both  an  estate  tail ;  but  if  the  remainder  bo  limited  t 
the  heirs  (;/tlie  body  of  the  wife  by  tlii>  husband  to  be  begottei 
the  wife  alone  has  an  estate  tail,  the  word  lioirs  in  the  latte 
ease  being  considered  as  applied  to  the  wife  only.  Aljim-t  \ 
7/ »«•;/<.«, HT.  11.  510;  Diuii  y.  GilMI,  2  T.  R.  4:)1  ;  Fmijmorlo 
d.  Rohimoii  V.  WImmi/,  2  W.  Bl.  7-J8. 

Similiirly,  a  devise  to  husband  and  wife  for  life,  remaindc 
to  the  heirs  of  the  husband  on  tli^  body  of  the  wife  begottei 
gives  the  husband  an  estate  in  special  tail,  lioe  d.  A'slrop  i 
Alxtroj,,  2  W.  Bl.  l->28. 

It  follows  that  a  devise  to  the  wife  for  life,  remainder  to  th 


''l^rriEkiKif^ 


'-S1AIK  TAIL. 


Chap. 

xxxty. 


'',«"tobebo,.otte„outla.  l„„|,„f,,        .,    , 

R«ves  the  wife  uo  P.rt„to  tail  I  ,       "'''"  ''^  ""■  '"'«1'"..I, 

«". '"".  a  dovL  t ::':;;",  t  ''''■  '■''"  -'-'  ''■  -'-- 

A  out.  -'s.  ''""  "'  "'«  'im,..      J.,-ea,„,_  (.^  jj^  .j. .' 

of  l,er'b«Iy  Iv  the"'f!  f"  '"^  '"'"'  "'"'  ''''-'i-l'-.- 1"  tl„.  h..i,. ■  t       ,  ■ 

-^    ■'  "'^ '' sfutor,  w  lore  dm  <    .1      ,  """>■"»  T'lunit  i,,  i,,ii 

'"«   «if",   novortheless    make,    ,T       V         ''""''' '•^"''' ''^ '•  i'''"'?- 

1'7'^introfi.,,,.^,.,™'";;:;,^;'-;'^  t,™..t  i,.  tail  af„;™t;:'-- 

A  devi.so  to  a  man  „.  ti.e  heirs  of  I,;""'"',"  '^  '^^  "■"'• 

^'"■/■'«  V.  y,-,„y,,,  J-  ,<5.       ;    »    f  ''»  l^o'ly  ..s  au  o.,a(.,  fail.  ,„„,.„„„_ 

-■^^'"ati...a.i.:si-:-^-'tr''"--^^^ 

•;~.V  t„  ,,.hauge  "or"  iX^Z^"-""'  '  '^  ^  ^'"'S'^r 

^>i.o.her  rist.r  or  da  ght  r      ),    ,/  "''r      '"  '"^  '■^-'"•■''"  ''™-. 
fiwre,  57  L.  T.  40  •■''■•-  ^  .  see  /,',  .y,,,,,,  .    ^.„,,^,,,^^  ^. 

-... «.  .„,,,,, ,,.,  „,7f;'  ;:";,;■;'  r ■  - 
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KSTATES  IN  Vl:v.  AM)  IN  TAII.. 

10  Viii.  Ab.  (-'lul  E.I.)  rnrnls  11.  -t,  n. ;  ^"M'' 

Anil).  .1.^:1. 
\    ('.  'Witli  ri'gnril  to  ri'ulty,  "the  wnnl  issiio  in  a  will  /«■/«!« 

tm-if  niniiis  thn  »mw  tiling  n»  lii'irs  "t  the  liudy,  iiiiil  is  to  bo 

.onstnud  ns  a  word  of  liniitiiti..ii."     I'er  I'ui-ko,  1!.,  in  SMn-  v. 

]>,i,„jujirl,l.  ].•)  M.  &  W.  -.Mi:!. 

Tlins,  11  doviso  (o  A  iiml  liis  issiii',  nr  to  suvcral  and  their 

ifi-no,  ns  t.nants  in  coniiiion,  wcnild,  it  Fci'ms,  give  e.stiitcs  tail. 

.l/«///«  V.  Sir,ii,i„ll,2   V,.-IV.\;    J!r'im-  v.  .V..i«'//, -'.")  B.  .wl  ; 

CiiiijM/  V.  7fc».«/,r//,  -.'7  B.  :J-.'.") ;    A'l-  Adniii-^ ;  .Uniis  v.  yl«/rt»;«, 

04L.  T.  7-21. 

A  doviso  to  A  and  liia  iwiio  living  at  his  d.'atli,  or  to  a  wife 

and  the  issue  of  tlio  mnrringn,  lias  been  held  to  give  an  estate 

tail.     Uiilirmhi  of  (hfiin/  v.    C/i7/"»,   1    Kd.  47.) ;     ll'iiMi  v, 

Julimlun ,  llM)!))  I  Jr.  'JOl. 
A  doviso  to  A  and  his  i.ssuc,  and  the  heir.'  of  such  issue,  with 

a  gift  over  in  default  of  issue,  befor.'  the  Wills  Act,  has  the 

sniiio  efteet.     l-'riiiil.'/iii  v.  Ln,'/,  li  ilod.  2.j8  ;  J  Bl.  0'.»,  u. 
The  rule  in  And  it  has  been  held,  that  the  rule  in  7riW'.w  Cme  applies  tf 

»"'i!lie»  to'a     a  devise  to  several  m;d  their  issue  and  their  heirs  as  tenanti 
limitation  to    j^^  „,„,„„„  g,,  tliat  tlio  devisees  tal<e  estates  tail,  if  iliero  an 

a  mnn  uutl  iiis  ^  t'    i     i  ■  it  it    i        i 

iwino  in  tec      ^g  jsgue  at  tho   dato   of  the   devise.      (  mliiiiill  v,  Iwdni,  . 

Z^^.'""    Ch.  D.  494;    Co.  Litt,  Da.      See    Cwccllor   v.    Cmmllor,  11 
■\V.  E.  1(). 

If  upon  tho  will  there  is  anything  to  show  that  tho  issm 
are  to  take  as  pureliasers,  for  instance,  a  direction  that  they  ar 
to  take  vested  interests  at  twenty-one,  then  under  a  .'eviso  to  I 
and  hi?  issue,  A  and  liis  issue  taki-  jointly  in  fee,  and  all  issii 
born  before  tho  time  of  distribution  eonio  in.  Up  Wilmot 
Wihiot  V.  BeltcrfoH,  7(1  L.  T.  41."j. 

In  somi'  cases,  upon  the  context  of  the  will,  a  devise  to  A  am 
his  issue  has  been  held  to  give  A  a  life  interest  with  remainde 
to  his  issue.  Doe  d.  Vaqi  v.  Biiriimll,  «  T.  li.  30  ;  1  B.  &  I 
21.0  ;  Doe  d.  Gilmuii  v.  lilKfiJ,  4  East,  Jil.l ;  Ilock/ei/  v.  Mairbri, 
1  Yes.  Jun.  142.  See  the  comments  on  the  first  two  eases, 
Jarra.  p.  1260  ;  lie  Wilmot,  76  L.  T.  415. 
EUCTt  male         The  words  "  eldest  male  issue,"  are  prima  facie  not  words  < 

ismie. 


V.    Tiolliijie, 


or  to  a  wifo 
ivo  an  estate 
;     Wiihh  V. 


WOliUS  OF  I-IMITATION. 


n„(„(,o„,  l,„t  moan  tl,o  fMest  ,0,1      /„■  / 
A. lev,,  u,  "(l.e  „„„  ;„ 


41.3 


w.„,i 

lit  limi 


.■hil.l" 
tutjiiii. 


■—   '"      ■""  »^'i"   111  suawsloi.  "  of  A   ,.iv       ,1 

SUCWSSIVO  Pstnti.s  tnll  ,..    I         1       .  •        ">     ^l    glM   ,    till)    sons    I),.u,„i„ 

«"'",  but  will,    „  v;,.w  to   tl„.  „.l,    1  '''-';/'l"/w  prr. 

ti.e  Will.  Ac  't ;;:.:"" Vh  ";";"'- '" "  ""'■'  ^--'f'- 

- -.^..  i:;;: ;::::;;; -----^ 

/Jc-ff-™  V.  iw/,,  1)  Ain,.  (',  SDO  '-I    -    LU,    iOO;    SCO, 

liut  a  devise  to  A  for  life  ■.„  i  n 
I»vo,a„ahishei.a:dii^^::2;''"''^''^"'^^ 
■"•   1  be  term  "oldest  son  "  ;.  i  "> 't. 

meaning  if  the  intention  is  clear      ifc   J    /  '*'""™  ""^ 

Scott,  N.  R.  o«0;  1   M.  &   Or  «9      .  ''"'  ''■  "'"■"""'  ' 


ftTrW 


U4 


KSTATFS  IN   Ki:i:  AMt  IN  TAIK. 


Chtp. 
XXXIV. 


Ak  l«'twi't'n 
BD  f'Ktute  tiiil 
ill  till'  ffitliip 
tir  tinii  till! 
Cuuit  im'firn 
tilt'  forincr. 


'■CliiMirn" 
UMi'iIiiMa  word 
of  limitiitiun, 


^m; 


Dpviwp  to  A 
and  cliililri'ti 

in  MlLCCHMUtl. 


Rule  in 


Power  to 
appoint  tlip 
property  to 
children  \>*  not 
iiiunnBJjitent 
with  an  CHlHte 
tail. 


Exceptionp. 


W.  7m  ;  r!f,iiy:,  Tm-U  Id  Ir.  Cli.  (MM  ;  /„  „.  Chihle ;  C, 
r,ml,nlon  v.  CliiNi,  \\.  \,  lSS:t,   IS. 

If  llip  (loviw  is  fo  A  fnr  litV,  tlmi  to  Mr  eldest  snn  for 
Mild  Ro  nil  to  tliii  eldi'st  son  of  tlio  fanlil.^■,  iin  nstuto  ta 
ronininder  will  lie  jiiviii  to  A,  and  not  to  liis  eldest  son, 
to  take  in  the  liirrjest  number  of  (leseendaiit!*.  Ihrxftrof. 
r,irJ,r„„l:,-[,.  \{.  iSCli.  ID. 

C  In  tlio  Riinie  w.iv  tlio  word  "I'liildreii  "  may  be  a  wo 
limitation. 

1.  Thus  a  devise  to  A  to  hold  to  him  and  hia  ehildro 
ever,  or  to  A  iiiid  his  ohildreii  for  e\er,  or  to  A  and  his  eliil 
lawfully  be;.'otten  for  ever,  gives  A  an  e.stato  tail.  Ihii 
Strnm.  Dough  :j-,'l  ;  Jl,v,i,//u(i:^f  v.  Jlfirn'.y,  2  B.  &  Ad 
ll'mi./  V.  Jl'in,,,,  I  East,  -iV.) ;  Jlo/jir  v.  J!,ij„r,  I,.  1{.  .3  C.  1'. 

:iii  I..  .1.  ('.  r.  -.'7;  yr  //-.  r.   See,  too.  !),„■  d.  c;i^>/  v.  jim 

Ki  East,  3')!). 

In  such  cases  "ehildren"  would  seem  to  bo  a  wort 
limitaticm  quite  independently  of  the  so-called  -ulo  in  If 

r,l.v,  0  Kep.  17. 

.So  a  devise  of  all  the  tistatoi'syi/v/yir/y//  to  A  and  his  cliil 
in  suecessioii  gives  A  an  estate  tail.  Jun/  of  Tijnite  v.  J/« 
»/■  ll'iitirton/,  1  I>.  F.  ,^  ,r.  i;V\;  see  Simir/in/l  V.  Pn 
•J  Y.  &  0.  ('.  47S. 

'-'.  A  simple  devise  to  A  and  his  children,  where  A  ha 
children  at  the  time  of  the  devise,  gives  liim  an  estate 
J(7A/\  Cm,;  (i  liep.  17  ;   C/if/on/  v.  Am;  o  App.  C.  447. 

And  for  this  purpose  a  child  cii  mitn:  at  the  date  of 
will  is  considered  as  non-existent.     Itoper  v.  Jlo/in;  L. 
V.  r.  ■■','2. 

The  rule  applies,  though  the  testator  may  expressly  give 
parent  a  power  of  a|ipoiiitiiig  the  property  in  question  p-i 
his  children.  .SVnA'  v.  Jlnr/ci;  2  B.  &  P.  4S5 ;  C7iflbr 
llrooh;  I.  11.  10  C.  E.  170;  2  L.  R.  Ir.  184;  S.  C.  i 
Clifford  V.  Koc,  6  App.  C.  447.  See  In  ,■<■  Moylc's  Ei 
1  L.  R.  Ir.  IJo. 

3.  There  may,  however,  be  an  intention  shown  that 
parent  was  not  to  take  an  estate  tail. 


''l:^-:^i,i^t^;:^it|^ii^l^^B^j^ 


■  Cliilik ;   Chihlf 

lilcat  snn  for  life, 
in  cstiito  tnil  in 
eldest  son.  bo  as 
^.     Fitrxhrooh  v. 

my  br  .1  woril  of 

I  liis  fliildren  for 
null  his  children 
-'  tnil.  Ihn-lr  V. 
3  B.  &  Ad.  1  ; 
,.  It.  .•!  C.  1'.  :i-' ; 
Gitjij  V.  lirntlliif, 

ho   a  word   of 
[1  '■ulo  in  Wilil^a 

and  his  children 
'l/rour  V.  Mtirqitit 
Ixill  V.  Proftof, 

»hero  A  has  no 
1  an  estate  tail^ 
.  C.  447. 
the  date  of  the 
nopi'i;  L.  II.  !! 

:rressly  give  the 
question  p-nong 
8.3;  Clillimt  v. 
84 ;  -S'.  C.  nom. 
Moylc'H  Estali; 

shown   that   the 


Ch>p. 
XXXIV, 


""^  over,  a  din„.,i„„  „„,      ^    '"'"'■■',  "nd  if  „„.,.  ,„,„  „„( 

''-'vasheMsu,n,.ien  ,;™''' •""".'"  «i„.  ,„„ 

•"'ve  been  intended.  ""'*  ""  '■»'"<"  <ail  ,.,,,,1,1  „„f 

''■^t-/!:'::2:?f'''''>-'iWn,at,heti p„ ,,.     ' 

^B:t;;::;:r7r----^       '-^'"" 

":7."^i:i':;:,.::.r';r"' '-.i...e,.,i„„.S-T 

7*''  "'o  ostate,;.  .u«l,.ie,no    :  -;  ""  '"  '^"  "»  '-Hoon,  j^-'-:^  " 

•";  -»  ■•..  tail  male,  and   f,,/',  '  '      '"'  ,"  ■'"'"'■  *<> '^  ">"1 
^•^^0  A  ha,  „„  .sons,gives    .;  n  ""■''  ■•^■^""  "'"'«  "ver 

AdovisetoAandJU    ;^r:^^-^"'^'-^'Ji.'-H 
r-peef.ve  ,,„,,orti„„s  to  th..i,  ,'"  ™'""'""'  "'"'  '"  'l-ir 

""«,  give.,  the  fee  to  A  an,l  7  '  '"'  ''"™'"'^'  '"  »l-ir 

The  ride  in  H',/,/',  r,,..  i 

rhe,..onstn.o,io„of,,evisest„h,.;,.. 
»fter  a  prior  estate  of  freehnl.l    ■  "  "'"^  '""'^  "f  <'"■  1-dv 

'•-o-ealledriile  in  *t'  V,"  *'"',.'";-'-.  iH-er,,.,,  \ 
-0'  of  eonstrnetion.  ;-„,  'a,^^''  "'"'''  '^  "  "''"  "f  la^  a,„-^i 
(fc'-  the  subsequent  l"^'""'"  ^-  F"">rll,  (1«:,7)  A  f  ,j  8 

■"  L-  T.  6,7 ;  Ti!.  i'?;!;;"  ™ ""» »■'«■  -  78  L  t  „';; 

»  ««  "ti'  '"''  ''"™  ^S™».llv  that  ,v-,ere  th 

I     '     "  ''^^  ""  -""«  of  freehold,  whe  W  E.  ""T"  '-■  ?/-■■>-= 

■euiei    b(    implication  '"'-''*'«  f"" 

I  stflted. 


41.? 


'^m^^.:,^ET:w^. 
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ESTATKS  IN  I  F.K  AM)  IN  TAII.. 


Ohtp, 
ZXZIT. 


It' 


§ 


—  ■  1) 


or  direct  liinitiilli>]i,  iiml  wln'tliir  it  may  r>r  mny  not  delu 
in  Ills  lifiliuic,  iiii'l  ill  till-  Minin  will  mi  istiitu  U  liiuiti 
wiiy  of  ri'iimiu'lrr,  fitli.r  niciliatrly  or  iintiii-iiiutcly,  t 
lii.'ir«  iir  tliii  lii'ii'H  "(  lii«  lioily,  i"  "luli  lusl'  llio  liuii 
nlwny«  wonlfi  of  litnitiitioii  of  tlio  csttito  anil  not  woi 
pnri'liiitp,  iiml  tlicreforo  the  aiiwKti'r  tiikus  an  estiiti'  in  fee, 
tiiil  us  tlio  case  umy  bf.  S/ii//ri/\  I'lmr,  1  l(c|i.  9:!b;  Fi 
C.  It.  :i:i,  40;  /',//*«»  v.  Mil/unl,  1  Ventr.  ■i7J;  Ciirli-'  v.  . 
1'^  V.'s.  IMI. 

J£]n'  two  liiiiitationN  nin(*t  !»*•  in  tlic  satni-  instrument,  bi 
<'ourt  consiilirs  ii  will  iinil  I'odl.il.H  for  tliis  |iiiri«)-o  as  one  ii 
mcnt.     //'///..<  d.  tmnlr  v.  /•;«.,■,/,.  ■>  \V.  111.  (i'P.s. 

If  tlic  nnicslor,  bi'in^;  the  ti>liit.ir's  lieir,  liikes  a  [lail 
estate  of  fteeliold  only  by  way  of  veMilting  trust,  it  icen 
nile  does  not  aii]ily.  Cuk/ic  v.  .Iiim/il,  4  \>.  M.  &  (.r.  •■)74. 
The  rulo  iijiidieM  eijiudly  to  liniitiitions  of  freehidd  iind 
llldil  ebtlltes,  and  to  e^late8  /■")■  inihr  lir.  Jhi  d.  ■/.//'  v.  Huh 
»  B.  &  C.  Jim;  2  il.  &  Uyl.  -'411;  .see  J  I>.  &  War. 
Crazier  V.  Cruziir,  '^  D.  &  War.  M7:!. 

It  ajiplies  to  liniitafions,  which  are  both  le^al  or  both  ( 
able,  even  whcrj  the  first  is  for  the  sciuirate  use  of  a  nu 
woman.     .S//r/irr  v.  .Syy,/»r,  1','  C.  Ii.  N.  S.  I'M  ;  Fearne, 
.0(1;  rin  V.  JiirUnii,  2  B.  C.  ('.  51. 

It  does  not  ajiply  to  eases  where  one  limitation  is  lej^a 
the  other  equitable.  Jti'i/li/  v.  Cnlur,  •">  B.  li  C.  HIJti ;  CWi 
MrlS,,iu,  ;i4  L.  J.  Ch.  o.j.i;  34  B.  4-.'  i. 

"Where  by  will  an  equitable  estate  was  given  to  the  am 
with  a  h^gal  limilation  to  the  heirs  of  liis  body,  and  by  a  ci 
the  laud  was  devised  to  trustees  upon  trust  to  secure  a  joi 
and  pay  certain  debts  so  that  the  limitations  of  the  will  be 
all  equitable,  it  was  held  that  the  trustees  were  bouud, 
carrying  out  their  trust,  to  re-couvey  the  laud  to  tlio  ue 
lh<  *iU  and  that  the  rule  did  not  apply.  Conjic  v.  A, 
4  D.  M.  &  G.  074. 

The  rule  docs  not  apply  so  as  to  destroy  intermediate 
tingent  limitations  by  merger,  even  in  eases  before  the 
Property  Act,  1H45  (H  &  !l  Vict.  e.  IDU).  Lniix  ISoiiltJ 
11  Kep.  80;  Fearne,  (.!.  11.  36. 


l-..^>fc* 


-'^"^itfiifK*^ 


ny  not  (Ictuniiiiio 
(itu  U  Uniitt'il  Ity 
iii'iliutfly,  to  his 
iiMH  llio  liuii't*  are 
mil  not  woitU  nf 
•stiitf  in  foe,  or  in 
('II,  9;Jl) ;  I'Varni', 
;   Ciirfi'<  V.  PriW. 

strurat'nt,  but  tlio 
Hini  ftsoni'  iustni- 
ts. 

:ik('s  (I  pailirular 
;rust,  it  K'fniii  tlio 
,  .V  G.  -',74. 
•erlmUl  ami  oopy- 
.  Jt//  v.  liohiii-snii. 
[).  i^  War.  :l-Ji": 

al  or  both  cquit- 

uso  of  u  niairieil 

!l ;  Fearne,  C.  U. 

tion  is  li'giil  iiml 
J.  8I»G  ;  Co///*/-  V. 

1  to  the  auccsti'V 
,  and  hy  a  codicil 
secure  n  juintuic 
E  the  will  heeani' 
iere  hound,  upon 
id  to  the  uHos 
Ctiff/jc  V.  AnioM, 


"'  <i-   Ji.  II.  ,S.->;    /„  ,,,    ,.'  ''■     '■   •'"  ■■    ^•■''■mhnu  V.  //„ 


All 


Chap. 


"i'lii. 


■v./;„„.,//,,,s,,.)  . 

«  .  ■•"-'iiirt    -'Ii(.ii-l;"  .<  1     .  '  / '\..  *   .  0.>3     drill.,  I.  • 

'""  immiitirial. 


l,< 


^-  /w™,  „  I  ', '  f  ^,;  ^'  '«'^.-  -'  A'...  s„„, ,.,-. ,,;  '""""■ 

;-!'  -  powers  ,0  io,-„t,.r,  ''I'J    '"  «-  '«'■■»<  in  .a:-l! 

"l-''''0'-n»de.;t       „irT;'^'■''''^■"■•«^^'".a 
/%/,.   1  1VMJ1  (i70.    „    '"■•'"»?«  tl,i„,  ],i,  ,;,.,.  J 


r.w. 


E  E 


Bi=*«?3fe.««<3ii«ii^J^_ 
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toT.iTKH  IN  KllK  AM)  IN   l.VII.. 


Chkp, 
XZXIT. 

W..nU  ..( 
liniiuti.in 

Hllp4'r»ll<lt>(l  tu 

th«  wnnl 
"Mr<"  will 
not  niultc  it  [t 
woM  of 
purchMe. 


Worfa  of 

distriltutiiin 

iui>orad(]L(l. 


'J.  'I'lic  mil'  iipi'liiii,  wliiri'  »oi'.l«  lit  liiniliclii'ii  lire  mii.nii 
til  the  lliiiilnlliiii  to  111"  lull"  "!■  l"ir<  ••<  lli"  lii»l,v,  inm 
nui-h  H'lriU  im'  imt  iiuiiii!ii>triit  wit.i  tlii'  luitiin'  of  tlio  (lt'> 
piiiiiti'il  nut  liy  111"  first  wiiriln,  fur  »iiili  wmils  iiiiiy  lii'  li" 
iiliiiii  (IB  on  cxiiliiiintiim  of  wlmt  tln'  ti-tiitnr  iiiiipiisiil  to  b<' 
lOUMii'  of  tlio  lU'rtfi'ut  uiiilfr  nil  i-stati-  titil,  iiml  t.ri,nssio  n. 
ijinr  t'lriff  iii^iitif  iiiliil  tijn mini', 

ThuB,  worJs  limiting  tlm  uKtiiti'  of  (Iio  lu'irs  ti  a  lifo  f« 
or  to  i>  lifo  CKtiilo  without  imwcr  to  nil  or  disjioao,  wil 
rejected.  /^™  il.  IC/lnii  v.  Stmhilr,  1','  l^ast,  olo ;  Ilii;i 
Willlilm.^,  14  Kii-  '22  1 ;  y/«yr»  il.  I\m-ilr  v.  Immli;  •>  W.  111. 

The  piime  will  lu  the  iiise  with  woril.i  of  liniitntion  in  fee  i 
tftil,  mprrftdileil  to  the  words  '•  Iielrs  "  or  *'  lieira  of  the  hody 

Thuj,  a  liiiiiliitioii  to  the  heira  of  ihe  Imily  of  the  unci 
ond  their  heirs,  or  their  heiri*,  e\i>eiitor',  iiiliiiIiii>tr;itors, 
iissigiis  for  ever  (if) ;  or  to  the  heirs  neile  of  the  Imdy  of 
nnce.-tor,  and  their  ishuo  ('■) ;  or  to  tin'  lu  ii»  ninle  of  hi«  1 
in  tail,  in  ^t|■iet  sitllenieiit  |i) ;  or  to  Iho  heira  nmlo  of 
body,  luid  tlio  heirs  mule  of  the  boily  of  every  sueh  heir  J 
eevernlly  and  Mieeessivily  iis  they  should  '•"  in  (.rioi.  \  of  b 
every  elder,  and  the  heirs  male  of  his  body,  to  bo  jireferr"! 
every  younger  (i/),  will  not  avail  to  give  the  heirs  iiii  e^itati 
purehnse.  Mi.rrk  d.  AuilnuH  v.  Ac  C.'wy,  eited  'i  liiirr.  1 
and  8  T.  11.  SIS  ;  Kiiirli  v.  Witnl,  •>  8.  &  St.  W.) ;  J/,(r»i(, 
GVr,  a  1!.  &  Aid.  Dill;  Xn^li  v.  Cml<»,  -i  IJ.  it  Ad.  ^.'!!l 
Jliiis/iiill  V.  Mmxhull,  1  Atk.  -tUl/i);  UiMiuhi"  v.  Cmij 
1  13.  5!l  {'■)  ;  Lnjiill  v.  Unit II,  1  Eii.  Ab.  ati-i,  p.  7 ;  1  V.  "\V. 
Ecc  Fenrne,  loU,  lUU  ;  see  l-illimluii  v.  Fillimloii,  ;i  Cl.  iS 
07  ;  !)  lil.  'S-i-  (//). 

'li.  Words   of  distribution   following  the   limitation   of 
inheritiince  will    not    prevent    the    iijipliration   of    the    ] 
"  for  it  doi'S  not   follow  that  a  testator  did   not   intend 
heirs  of  the  body  .sihould  take  beeause  they  eould  not  tak 
the  mode  prescribed." 

Thus,  a  declaration  that  the  heirs  are  to  take  as  tenant 
common,  and  not  as  joint  tenants  {n) ;  or  equally  among  tl 
phnro  and  share  alike  {h) ;  or  in  such  shares  and  proportion 
the  iineestor  Klioidd  npjioinf  if)  ;  or  "  ns  well  male  ns  fenji 


>  Mi^>mhmm.s:r^mm'imMr7Lmmmm 


1  riro  nu|.<'milili'*l 

lintly.  lUMviilnl 
:'  (if  tlio  (li'.^fcnt 

niiiy  h'  looknl 
i|>osnl  to  b*'  tho 

f  1  fi  lifo  cstftto, 
ili>in)8f?,  will  hr 
'A't ;  J/i'no  V. 
V.  ^MV.  111.  fins, 
itiim  in  f<'onr  in 
uf  th.' Wly.*' 

ol'   the   lUin'wt'T 

iiiiistr!itin>,  iuhI 

li..  l.n.ly  .r  til,, 
mlt-  of  liiri  !  nily 
irs  mnlo  of   liis 

surli  lii'ir  niiilc 
<ii'H.  \  of  birtlj, 

bo  iiroft'rr"J  tn 
'irs  im  estiito  Ly 

I  2  liniT.  110:(, 
10!)  ;    Mais'u-v  v. 

iS:  Ad.  ^;!!l  ('/) : 
iix  V.  t'ohijnvi y 
7:11'.  AV.  .'i: ; 

.>V(>//,  ;i  ci.  &  !•'. 

nitalion   of    tin' 

II  of  the  rule, 
lot  intend  tliiit 
uld  not  take  in 

m  as  tenants  iu 
ly  among  tlioni, 
1  iirnportions  !i: 
iinl*»  ns  ff'pifllp,' 


"'•'•';  «  «m:.,,.Kv\  .ASK. 


«:?  r:; '^::j;v';f '■^-" -t--! .,.,. 

^"'';"";/.  ■-'  Jlurr.  1 1 ,„).  '    ^"' "''•  "'"'■"-  "v.Truli„s  A-  v. 

'  li"  alwtieo  of  n  „;f, 

"I-p'"m  of  th„  „,,,..  ""    '"''™'^'"c'-M.r..v..„t   ,|,„ 

'•    WliPD  worJs  of  limi>n<;,.„ 
^'■^'™'  «W.  the  nature  of        VT'  T"^"'"""'  *"  "'»'  "-o„- 

"^  d^'oase  to  tl,o  „..  of  hi,  ,"■  ,"  ,"'""  '"^  "'«•  "nd  af,,.,- 

l'*.     IV„™o,  0.  It.  i^"    ';r^:;'  ^'"  '7-  f""*  of  tlu.;. 

There  aj.poars  to  bo  no  othor  „  ,i         ""'      ''"l''  ^'*>  '*■'  ^■ 
-■Su-nt  of  counsel  in  5  /.Ir-'^f^,  ""-^  ™'«  "-  -.o 
V  Foame,  C.  R.  j,  j,,.      *'/'«'.  -'-1  with  approbation 

»  ™so  where  the  worJ"i„no";  ""'  ""'^  ^""'"™1  in 

W^™  V.  ,n,.,  10  l,^r;  ,;■"'-'"  ';-  ••  was  used.     Z 

"■  *^-^-'  -  I.re,  renJn^:;  to^wirr'V'^^^"'™^ 
^  ner  wsuo  fomalo  and  tJie 


-IID 


Chip. 
X«1T 


'iai.lkli,,! 


"■"r,l.  „f  ,1,-,. 
lnt.uli.,1,  ,i„j 
'I'liittiti'.ti 


W,)rd»  of 
litiiihitinn 
inroiisiMtrnt 

Killl  Ihu 

'li'«™i  of  an 
•■■""te  tail  in 
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Chap. 
XXXIV. 


What  irt  an 
incoD»i8ti'iit 
course  of 
descent. 


The  testator 
may  interpret 

the  senf*Li  in 
which  he  has 
uftal  the  word 
heirs. 


licivs  of  tln'ir  Itodios;  ami  it  was  lieM  that  Margaret  too] 
a  lifo  estato,  with  ruiiiaimhir  to  lier  tlauj^Iiters  in  tail  g 
and  thcro  seonis  no  ruasou  for  supposing  that  the 
principle  would  not  he  applied,  where  tlie  word  "  heirs  "  i 
of  "issue"  is  uf^ed.  Seo  Do'f'fs  v.  Ihdih,  10  Ir.  Ch, 
11  ih.  .'i74;  Pelhum  C/inton  v.  Diilv  of  Xvicvadk, 
1  Ch.  U,  ;J7. 

In  the  absence  of  authority,  it  is  ilouhtful  what  amo 
discrepancy  between  the  two  eourscs  of  descent  will  just 
ap[ilication  of  this  rule.  Fcarne,  C.  It.  p.  \><'-\,  pnints  oi 
"there  docs  not  appear  to  bo  the  same  inconsistci 
construing  the  first  words,  which  de^iiibe  heirs  special, 
words  of  limitation,  where  the  superadded  words  oxt 
heirs  general,  as  there  is  where  tlio  fu'st  words,  and 
engrafted  on  them,  distinguish  two  dilTtTont  inconi 
courses  of  descent,  and  would  not  .carry  tlie  estate  to  th 
person ;  in  the  latter  case  it  is  absolutely  impossible.  I 
implied  qualification,  to  reconcile  thi;  superadded  wr 
those  preci'ding  them,  so  as  to  satisfy  both  by  eonstrui 
first  as  words  of  limitation;  whereas,  in  tlie  former  cd 
superadded  words  are  not  contrary  to  or  incompatible  w 
preceding,  but  in  tlieir  general  sense  include  them  ;  am 
is  no  improbability  in  the  supposition  that  they  were  u 
tlie  testator  in  the  same  qualified  senses  as  tho  preeedinf 
then  both  may  bo  satisfiud,  by  taking  tho  first  as  wr 
limitation."  In  IhnuiKoii  v.  West,  however,  the  questic 
between  an  estate  in  tail  female  in  tho  ancestor  and  an 
in  tail  general  in  tho  daughters,  tlie  latter  of  which 
''in  tho  general  sense,"  have  included  tho  former; 
seems,  therefore,  tiiat  Fearne's  remark  must  be  takei 
some  modification. 

'J.  Wiicre  tlio  testator  has,  either  by  express  words, 
implication,  interpreted  tho  meaning  he  intended  to  con 
the  term  "heirs"  or  "heirs  of  the  body,"  those  words  r 
words  of  jjurchase. 

In  Fcthtrston  v.  Fcf/ier.shH,  3  CI.  &  F.  67,  Lord  Broi 
lays  down,  "  If  there  is  a  gift  to  A  and  the  heirs  of  hli 
and  then,  in  continuation,  the  testator,  referring  to  w 


L. 

[iirgaret  took  only 
rs  in  tail  general, 
g  that  the  same 
:<1  "  heirs  "  instead 
10  Ir.  Ch.  4:(i; 
A'ciirmtle,    (IIIO'.') 

.1  \vhat  amount  of 
i>nt  will  justify  the 
<),  points  out  that 
ineonsisteney  in 
leirs  special,  to  bo 
L  words  extend  to 

words,  and  those 
rent    incompatihle 

estate  to  the  same 
nipossilile.  hy  any 
leradJed  words  to 

by  construing  the 
0  former  ease,  tlie 
ompatible  with  the 
!  them  ;  and  there 
they  were  used  hy 
10  preeeding ;  and 

first  as  words  of 
,  the  question  was 
?stor  and  an  estai'' 
L*  of  which  woulil. 
0  former ;  and  it 
st   bo   taken   with 

)ress  words,  or  hv 
iided  to  convey  hy 
ose  words  may  K- 1 

',  Lord  Broughnisi 
i  heirs  of  Ms  bni 
erring  to  what  Le| 


"'■'-'■  IN-  .sm;i.i.|,:j', 


«  CASK. 


'  ""'  words  '  lieirs  n[  (|,„ 
'■•"-■.    '■  'n  clearly  tho  lirst 


\""]  fl  1'! :.in!y  .ells  „s  taat  1: 
l"';b-  to  denote  A's  first  ,-  „ 
("kor  would  only  take  a  life   Mn 

However,  the   „,,re  inse  -:.  ,     ,  f        , 
"■an  one  child,  or,  if  only  on^  J^C^   '^        ":•  "'*  "'"■■" 
""'  ^"ffieient  to  show  that  <he  ,  '  '"  '"'''  '■'"'''•"  '» 

I'o.ly,  ehildren.     Av//„        /  f "'  '"'■■""  ''^  '"■'■'■'  "f  the 

And  even   if  tlie   words  are    ••  if   fi 

^'""1.   to   s,.eh   child    his      '     '  ""■    '■"   '""   """  '' 

'--  "f    the   body    wi?    ,,"  ^ir    '"   '^■■'   •'-    '^^^^^ 
"'"■"  »re  no  w„,j,  t„  '    :\     ■'•»   to   m™„    ,m,,,,,„^    .^ 

'■"■"t   of  there   bein.  onl,,  „1      "u  "'"'  "''"P'  "'  *'» 

V.  7/,j„r,,  :..:|  B.  IS4      r,,    „,    ,      "';•'',        "''  '*'*•   '''"""'"«■ 
--nation  was  rebutted  hyXJhSr-*^'-^''-''''' 

^o"^.i""tt!t;:ttft!^r-'1''--'-''">^-- 
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(  il.  L.  517, 

And  the  words  "h( 
to  the 


B.   .'H!!;   J, 


itit.ri)retation 


latcrpr-'tntiun 
by  refvreiico. 


"■^■''  V.   7'«v//;j,v/, 


ancestor  as  their  fath 


■irs  of  ,h„  body,"  coupled  with 


-''fewLS  I)  C.  B.  N.  S. 


■18! 


I'''-,  must  mean  ehildr, 


B.  The  application  of  the 


where  tho  words  are  "Hrst 


lie  in  S/„.llr,,\  Cii- 


'     «toL  jieirs 

Stall  attain  twenty-one."    Miii. 
""ulkr  V.  Ailwnal,  lit  Q.  Xj, 
t'.  When  the  word  "heir 


heirs  male  or  heirs  of  tlj 


a  referent 

s  the  same 
body  wh( 


Toll, 


•<liiill  V.  Mm/,i,ll,  I  Atk.  41 


of  law 
uJieriti 


are  hws   str 


is  used  in  the  singular, 


'''igcnt   in   uniting  tli 


the  rules 


tanee  to  tho  estate  for  life  of  the 


10  limitation   of   the 


1.  Uowover,  the  word  "  heir 


anccjTor. 


'  Rf'fcrence  to 


First  )ifir« 
miilu. 


Limitati-in  to 
the  /,-/,■  „f  tlio 
temuit  fur  life. 


1  the  singular,  without  words 
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l>l'Ali:S  IN  KKK  AND  IN  TAIL. 


Ohap. 
XXXIV. 


Words  of 
liiiiitution 
fiui>eradd«l  to 
the  worj 
"heir." 


The  rule  in 
i^hilkij's  Caat 
applies  where 
the  limitation 
is  to  the  issno 
of  a  tenant 
for  life. 


of  liiiiit:i1iou  su]»'niilil('il,  is  a  \vi,ril  of  liniifutioii  ftiij  iidt  o: 
purc'liu.'jc,  cvt'ii  wh^n  siith  words  lis  '"  iu'.\t  "  iir  "first"  an 
nddfj  to  it.  ]SI,i,l;hur„  v.  ShiUix,  2  V.  &  ]J,  :!i;:  ;  lltnirir 
Cici',  fit.  1  A'cnt.  23(1;  Wliitiiuj  v.  WilllnK,  I  Biilst.  21!l 
llkluinh  \.  Laili/  Hin/ni-i'iiiii/,  2  A'oni.  !i21;  ir/iitc  v.  ('■illhi^ 
Com.  Hep.  280;  Ihil,h,r  il,  Tmlhiir  v.  Tnllf)>i;  Ambl.  l-"ii. 

Tlie  fact  tliat  the  limitation  is  to  tlio  heir  for  ovir  makes  m 
diltorcnce.     I'liller  v.  CImmin;  I,,  li.  2  ¥.<{.  (182. 

2.  But  words  of  limitation  in  fee  or  in  tail,  supcradilcil  t' 
tho  word  "  Itcir,"  make  it  a  word  of  purchase.  Air/iri'.i  Ctixr 
1  Hep.  CC;  Foarno,  (,'.  11.  l.)();  C/rrh-  v.  Jhii/,  J[oore,  r/Xi 
Wilh\  V.  llmw,  f  J[.  &  Cr.  lit?  ;  Gmim  v.  Shiipmii,  12  W.  \i 
773;  10,Jur.  N.  S.  (ill9. 

And  even  a  devise  to  A  to  hold  to  him  and  tlio  heir  male  ol 
his  body,  and  the  heirs  and  assi^'us  of  sueli  heir  male  for  eNcr, 
followed  by  a  gift  over,  if  A  died  without  leaving  any  eon  ol 
his  body,  has  been  held  to  give  A  a  life  estate  only.  Clmmiir- 
hn/Hf  V.  Cl"iiithifhii/)tf^  (1  E.  ..'c  B.  ()2.j. 

Where  by  deed  land  was  (  uveyed  to  tho  nse  of  A  during  his 
life  without  impeaehment  of  waste,  with  an  ultimate  limitation 
to  tho  nse  of  "  such  person  or  persons  as  at  the  decease  of  the 
said  A  shall  be  his  heir  or  heirs-at-law,  and  of  tho  heirs  and 
assigns  of  such  person  or  persons,"  it  was  held  that  A's  heir-at- 
law  took  by  purchase.     Eiiim  v.  Etam,  (l.S!)2)  2  Ch.  IT.!. 

'A.  Where  the  estate  of  the  heir  is  expressed  to  be  for  life, 
inasmuch  as  lie  is  not  to  have  the  inheritance,  ho  cannot  take  as 
heir  by  descent.  White  v.  CoIIms,  Com.  28!) ;  rnliler  v.  Ilnnl. 
18  Q.  B.  D.  5(i5. 

D.  The  appliration  of  tho  rule  in  S/ir/Zcj/'s  Cme,  where  tin 
limitation  is  to  tho  issue  of  the  ancestor,  who  takes  a  prior  estate 
of  frceholel ; — 

The  word  "  issue,"  whether  used  in  a  will  before  or  since  tin 
AVills  Act,  is  prima  fiicie  a  word  of  limitation  :  the  rule  in 
S/iel/ei/'s  Cme  apphes,  therefore,  where  the  limitation  ii; 
remainder  is  to  the  issue  of  the  ancestor.  Kiiir/  v.  Melliiuj. 
1  Yeut.  225 ;  2  Lev.  68  ;  EoiUi/  v.  Fitz(jeii,l,l,  6  II.  L.  872 : 
Saiides  v.  Cooke,  21  L.  R.  Jr.  445 ;  In  re  Keaiie's  Extnte,  (1903; 
1  Ir.  215. 


%^^^Mi>^U^-:Mi 


Ill 


■'■■  IN  SlIKI.r.Kv's  CAS].:. 


.--;i:;:t:;;;';,:;:';:;':;::-----»:-.». 

'  *  .fator   0  1,0  eoUoctcl  fron.  tho  ,vill,  a„a  .l.nt  it  „.„„;ro,  a 

1 :7::  T'™  "':t^'  '^  ^"^  '-•■  ■■''■'--  <^"  ;„ 

f.iili'of  ii!"  f  :"■'""""  "'''  "™-  "I""'  ""  ""'^n-'ito 

in  A«(v,«„y/,  V.  .1/«,A,„,/  ICiiv   i,i  07  „.,,„„„  ,/  '  *•  '  ■' 

A-  .,  '  **^'v  1  '"'  -*,  AMiero  t  10  sniiio  constmc 

w  1  r  ;  " "";: "'  '"^ ''™"'  ^  "■'•'  •'-  -"  -->'"-" 

.„'■,  l^'"''''':'  I"""""""  "'  f""  »'•  ■"  *-■'.  «>I.ora.l,Ied  to  tl.o 
word     !.,„,.,"  wlioro  tl.ero  h  a  liraitatio,,  in  default  .,f  i 
ea.es  lefo.„  t.,„  Wil.  Act.  .iU  not  n.to  ira:^^  ;     ^r 

r-i:^.r'"^^ -— .-a^t,;:;^,:;;::: 

Tho  sa,no  ™lo  applies  ul.o,,.  tho  gift  over  is  on  failu,,.  of 
.ssno  hv.ng  at  .I.o  doatl.  of  tl,o  person  to  wI,o„,  tho  prio   0  ,ato 

I'p  '-  .,  1,    f,-  -•  ^"'' ''"  ^•''■""'"""'  ^-  ^•'■""■''"«.  ^i  CI 

Moo.  .32, ,  must  be  considered  overruled  .  *  J  •  JJ. 

And  the  absence  of  a  gift  over  i„  default  of  issue  ,vill  not 

convert     issue  "  into  a  word  of  purchase.      »7//.,„„  v.  ,/«I 
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i:.-5TA'n:s  i\  ki:h  and  in  tail. 


Chap. 
XXXIV. 

default  of 
isaue. 


Wordh  of 
limitation  and 
diHttibution 
Buperaddcd 
mako  i^iio 
a  word  of 
purchttse. 


DoviftO  to  M 
for  life  and 
her  iftsno  since 
Wilis  Act. 


Effect  of  a 
restraint  upnn 
alienation  by 
the  tenant  for 
life  itnd  his 


01  L.  T.  77!);  sec,  too,  Do,'  A.  0«,p,r  v.  0.///»,  4  T.  1!.  2!)  I 
and  tlio  ronmrlis  of  Wood,  V.-C,  Kay,  IG,  27 ;  ami  boo  Mmil 
gomerii  v.  Jtoiitgoimri/,  '!  J.  i*c  Lut.  17 ;  Mortjnii  v.  T/ioiiifl. 
8  Q.  i}.  D.  .'■,7.-) ;  I)  (i,  B.  D.  (il:i. 

.'i.  If,  liowcTor,  ilii^  Fuporadiloil  worJs  of  Hniitntion  iiltor  tli 
course  of  descent,  tlio  issm?  will  lake  as  purchasers.  Ilftitulto 
".  Wfl,  10  Ir.  Eq.  7.',;  1),  ■/,•  V.  /W,/,,  10  Ir.  Cli.  47« ;  11  // 
374,  ante,  rr  410,  420. 

4.  AVcds  of  limitation  in  feo  or  in  tail,  and  o^  distriLutioi 
superadded  to  the  word  *'  issue,"  make  It  a  word  of  purchase 
wlicthor  there  is  a  limitation  ov(-r  in  default  of  issue  or  no' 
Lm  V.  Mm!,,/,  1  Y.  &  ('.  V.-i.  hsw  ■  Cm:;,  r  v.  C,;,:!, ,;  -i  1).  i 
War.  37y ;  (im;i,nu,{  v.  l!ol/,iir//,  •".  il.  &  Gr.  (;2S ;  (I  Se.  \.  li 
070 ;  Moi}fijonu'i;j  v.  M,,iit,j,-iiii,r,i,  3  J.  &.  Lat.  47  ;  .S','/,i-  \ 
Daiujei;fi,l,l,  15  M.  &  W.  2m ;  C„hh,„,,h  v.  Col,-l,„„jh,  I.  li 
4  Eq.  2(jl;  iTKinm  v.  &.'/(/•,  I.  U.  0  C.  L.  79;  Uutliriiim  \ 
Itotlimi.ii,  V.\  L.  K.  Ir.  129;  Sh,iiiii,<i,  v.  G,,,;!,  lo  L.  It.  Ii 
284. 

It  makes  no  diiferonce  whether  a  fee  bo  givcu  to  the  issue  h 
express  words  or  hy  inqilication  ftom  a  jiower  of  a])pointinj^  t 
them.  limdhi/  v.  Crirfim,j/,t,  L.  E.  2  C.  V.  oil ;  in„'M,iir  ^ 
WhiMm;  5  L.  U.  Ir.  120. 

But  a  powor  of  appointing  to  issue,  w4iiih  woild  authori? 
an  appointment  in  fee,  will  not  make  the  word  ''issue'"  a  v, or 
of  purchase,  where  theri^  is  an  e.xpress  gift  to  issue  as  tenant 
in  eommou  without  words  giving  tlieni  the  fee.  jil<iihh,ill  \ 
Gilim,  2  li.  K.  Ir.  4J. 

5.  A  devise  to  "il  for  her  lifi>  and  to  lier  ^.awful  hegolte 
issue,"  in  a  will  since  the  Wills  Act,  followed  hy  a  gift  over  i 
the  evont.of  her  leaving  none,  gives  !Xl  an  estate  tail.  S'hi,1,'h  \ 
Cooke,  21  L.  It.  Ir.  44o. 

(i.  In  Khiij  V.  ]liii-c/i,//,  Amb.  :'>79 ;  4  T.  It.  220,  n.,  a  direc 
tion  against  alienation  by  tlio  tenant  for  life  and  liis  issue,  o 
any  of  them,  was  held  to  show  thai  the  word  issue  was  us-jd  a 
a  word  of  limitation.     See,  too,  T,(fi'  v.  C/drfic,  1  B.  100. 


lutlng  s  ttt. 
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h'slatis  in  I-\,. 
in.entio,,  ,va,  .op:;  ;',:"":  '■  J"f '"'™-  »'-v  that  the'-SJi::;^— 

" >"rs<o,.  v.v:  1  '^r^rii'^r^^'-  ^''^''^'"• 

Ufn    11     B       ,         J     .    i"    Lv.jt.    J84;   //i(r-;  V.   Levis    99 
3  C.P.  29"-  //,>z.,  ,.    t.    •,       ,  ■"•  "■  "<""!"■«  V.  ./,„„7/,- 

</""«(■?/.  7  .VR  R    137  ■  ■•*'•  '-'"x'lohn  v,  .l/ac- 

I owir,  8  C P  ino    r'       i  " •    •''""'•«  v. 

A  devise  to  „ne  of  the  rents  for  no.  ■    .  ', 

the  rents  to  be  invested  fo^V^'  "*  "'^''  ''''"■"^-  »" 

^^  no,„a.s.  2  or  R   6B0                     "'  """'"^  "  ''"  -'""- 

ti-t  the  widow        .  l:  "":  ^  ^™,  "f  ""  •"e  property 

was  held  to  give    he  w^dow  T"''  "'  """"'^  "^'^  ''^^' 

«-»».v  «.*/"?/•/     ";"'•  '  ''■''■«•  '"'■     See  also    !l 
"<^'^'  of  ot.  Joseph,  22  r  C  R   904 

Devise  to  widow  for  life  provide,!    '    "     '  ■ 

on  marriage  to  be  ennalh-  dK^I  '  "'"  """'""i^d. 

remained  unmarried'       'at  her  .        "7™  ^"""""^  '^  ^""^ 
simple  or  a  life  e  tate  «^,h  n  T    '    "''"'  """"■  »  f"" 

divested  on  marriaTfi!       ^""'"  °*  ^'''^-  ^'"^'-t  '»  being 
V  d     ■     """*'''■    ■8"'-ff«--*  V.  B„rro,,s.  21  C  P  49g 

"»^aH  he  entailed  to  his  he^'T:':;:^!  tr  ^^:'t  "" 


lk..:_._. 
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ESTATES   IN'    FEE   AND   IN   TAIL. 


Chap, 
ZZZIT. 


be  the  property  iif  the  hi'ir-at-law. "  I'hilan  v.  Oraham,  2 
I'.C.R.  ;!80.  Kee  Dumbli'  v.  Jolumun,  17  C.l*.  !l;  Cillbrrlmii  \ 
McCuUijugh.  27  A.R.  4.')!1, 

A  ilevise  ill  fei'  simple  ill  reiimiiuli'i'  is  not  cut  down  by 
provision  that  if  tlie  devisee  die  and  the  life  tenant  niarn 
the  estate  shall  (to  over,  the  nieanini;  beint;  if  he  die  befoi 
the  life  tenant's  niarriajje.    Snill  v.  Dnfis,  Si  Or,  l;i2. 


Kiitates  tail 
when  fee  mIiii, 
pie  cut  down. 


Tallnre  ot 
helm  of  Illegit- 
imate ddvlsee. 


WonJa  consti- 
tuting an 
estate  tail. 


Estdt/'S   Tail. 

The  word  "heirs,"  however,  may  he  cut  down  to  si^nif 
heir.s  of  the  body,  where  there  is  a  devise  over,  for  want  c 
heirs,  to  some  person  who  is  capable  of  beinj;  lieir  to  the  di 
visee:  the  failure  of  heirs  in  such  ease  must  necessarily  men 
failure  of  heirs  of  the  body,  and  the  result  is  an  estate  ta 
in  tlie  devisee.  Jardiiir  v.  Wihaii.  32  II.C.R.  498;  He  Collito 
rf-  Lniidcrgnii,  1,')  OR.  471 ;  Re  McDonahJ.  6  O.L.R.  '78. 

But  not  if  the  devise  over  is  to  one  not  capable  of  beiiii 
heir  to  the  prior  devisee.    Iter  v.  Elliott,  32  tl.C.R.  4:i4, 

So,  on  a  devLse  to  an  ille(titiniate  daughter  of  the  testato 
and  her  heirs,  "and  should  it  so  happen  that  she  shall  nc 
have  heirs,"  then  over,  it  was  held  that,  as  the  daughter  ecul 
have  no  heirs  but  heiis  of  the  body,  the  failure  of  heirs  mean 
failure  of  heirs  of  the  body,  and  she  took  an  estate  tail 
Doe  dem.  Anderson  v.  Fairlicld.  3  U.C.R.  140. 

A  devise  to  .\.  and  hus  heirs  lawfully  begotten  gives  a: 
estate  tail.    Ray  v.  Goidd.  1.5  U.C.R.  131. 

There  is  a  difference  of  opinion  as  to  whether  the  use  o 
the  word  "entail"  will  constitute  a  fee  tail. 

Where  the  words  of  devise  were,  to  a  son  J,  "to  hold  unt 
him  and  his  heirs  and  assigns  forever,"  followed  by  a  d( 
vise  over  if  he  died  before  attaining  twenty-one.  and  thi 
provision,  "All  my  estate  herein  devised  to  my  children  shal 
be  entailed  to  their  heirs  and  successors  forever,  none  of  th 
lots  to  be  divided,  but  to  be  the  sole  property  of  the  heir-a( 
law" — it  was  held  that  the  fee  simple  given  by  the  prio 
words  was  not  cut  down  by  the  use  of  the  expression  "en 
tailed."    Philan  v.  Graham,  22  U.C.R.  380. 


~=r-> 


ESTATES  TAIL. 

by  liiin  ,.nt„il,,l  ,„  „„;  „f  ,  .  '  '  ''•*   ""■  "■'""i"  "to  he 

iiii'riti(,n«l  l„.  ,ii,.i,|,.,i  I,  "   l"'"P'''-'y  M„re 

'■"'..  ...y  wi„  M :,:,'::  ■"'■"•  -"— '"i..t ,. 

In  .be  C„u,,  p!    ,  '  VT      '"  '""  ''""""  ""-^  --""'• 

that  a  fee  tail  v  «;    '  tl    !  hi'r'oV"'  ''*'-'  •^•'■'^-  '■'""' 

p--, „„ opinion  to, ::,'':'"- ""." -^'"^^- •^•^■^^" - 

'l""bti„.  whether  th    1         t         T'"",  '*'•   """  '""" 
-tanees,  in.lieatcl  an  i,       ,  ''  '""''"■■  "«"  "••"""- 

A  devise  to  R    S    f,ir  lie     i 

children)    if  not'  at  'pi  :r""Tv''  "'■'"  "  ^"''"  --1-... 

was  held  to  nve  R  S  „„    '^'^P'-'f ""    "f  h,.,   lift.   „.,,,   ,„.,.^  "ochiwr,.. 

"child  „.  ehiw:!:";:;  -^^ '"'''"""""• '•'-™''» 

wira"U'liLT„\"liett:'''  "r  ""^^  "■'  ''^•■-'  -"P>edT™„™ur™. 

,.  ,  alienation,  and  a  provicsinn  i   =*  .t      ,     '""'"toson. 

^'-e  '.shall  transmit  (the  lands)  f  rom  fTth  "t 
■nearest  heir  so  that  the-  ,„„v  „,„  °     h  '""  "  ""^ 


iiffii^>l. 
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ESTATtH   IN    FEE   AND   IN   TAIL. 


Chap. 
XXXIV. 


A.  for  llffl. 
rem  Kinder  to 
flri>t  and  other 
■onu. 


Technical 
wordfl  nut 
cun  trolled. 


ottiH'hfK  to  all  t'Mtati'S  tail.    Doc  dim.  Mdntyre  v.  Mclniy 
7  r.C.K.  15(j. 

A  di'vise  to  A.  for  lift',  and  after  the  determination  of 
estate  *'to  the  flrwl  iim!  all  and  every  the  son  and  sons  of  t 
hody  of  the  said  A.  in  tail  niaie,  ete."  gives  A.  an  estate  i 
life  with  remainder  in  fee  tail  to  his  first  and  other  sons  s 
cessively.    HUUkU  v.  Mcintosh,  9  O.K.  606. 

An  estate  tail  which  is  given  hy  technical  words  is  i 
affeeted  by  a  provision  that  the  tenant  in  tail  may  vary  i 
shares  or  proportions  of  his  heirs-at-Iaw.  Fleming  v.  ^ 
DougaU,  27  Ur.  4')!*.  AntI  see  Tnu^t  and  Loan  Co.  v.  Fras 
IS  Gr.  Id;  Archer  v.  Vrqiiharf,  2:1  O.R.  214. 

A  testator  devised  land  to  his  son  for  life  and  after 
death  "to  the  heirs  of  his  body  should  he  leave  any  him  s 
viving.  ami  in  the  event  of  his  leaving  no  such  heirs"  th 
over.  Held,  that  the  son  took  on  estate  tail,  the  techni 
words  (tf  limitation  not  beint;  disphieeil  by  what  foUowi 
He  CIcnfor,  10  O.K.  :t2(). 

In  Nova  Scotia  it  has  been  held  that  the  technical  wo 
"heirs  of  the  body"  might  be  controlled  by  a  direction  t 
such  heirs  were  to  take  "share  and  share  alike,"  so  as  to  p 
n  fee  simple;  the  intention  that  one  heir  should  not  take 
the  exclusion  of  others  over-riding  their  effect.  Halihur\ 
V.  FI<dibiuion,  6  X.S.R.  312. 

Estates  tail  are  now  abolished  in  Xova  Scotia. 

Therefore,  where  a  devise  is  made,  in  terms  to  constit 
an  estate  tail  but  for  the  statute  abolishing  them,  the  est 
is  under  the  statute,  to  be  adjudged  a  fee  simple.  Ernst 
Zwicker,  27  S.C.R.  594. 


DevlEeof  rents 

and  profit B, 


Side  in  Shelley's  Case. 

A  devise  that  A.  shall  receive  all  rents  and  benefits  fr 
a  parcel  of  land  during  her  life,  and  at  her  decease  that 
rents  shall  be  invested  for  the  benefit  of  her  heirs  on  th 
coming  of  age,  gives  A.  an  estate  in  fee  simple.  So,  al 
where  there  was  a  direction  to  sell  land  after  the  death 
a  life  tenant  and  invest  the  money,  the  principal,  for 


fvr.'krH^esir  tru-  itatt^^ptj" 


-jtfiiifK'i  TfKiift'  r< 


K»^I.E  IN  SHELLEY'S  CASE 

?■■"""'«.  2  ().[.R.  ,i„o  "'"''  ""  "'«"'""■  interest.     /f„  _ff?f];_ 

-^^':t!:r~:^;r7'-""" ■« 

"■  "iv-  A.  a„  estate    „f'         ?  '"  •"■'  '"■"""^^■■•"  "™  Md '°  ^""•■'"- 

«rrc:sr;;,:'.;,,f'-;'™ ''■■•'■•  ■•"■"St...... 

The  rule  applies  where  there   i,  fin.f   „,■•.• 
simple  by  teehnieal  wor.l,    f„M        ,  ■  ''■'"»"t'on   in   fee  .;««,„.„. 

nneestor  is  to  hiild  fni.  i:c        i  "       '""iii'"i  thnt  the 

--Hetionrii;;!::^::::::----, 

f-..p.e.    ;..  Casner,  5  O.K.  2«2.  r^^l^O  ::«' "o'; 

-oM:''!:;ar„„Ttrt  tv'^  -"•"^ '''™" '"  ••>«  -— 

*vise  to  exeeutors  t    th      ,      o^'f  f"  T-f"""'     ''""■  "  ""'^"'° 
death  on  tr^t  for  the  heir„f    ,i    ,    T  '""'  ""''  "'*''  "^ 
them  when  the  younit  ar^'      ,  '"'  ""'*  '"  """''y  «° 

-tetoA.  ./c::::r;;cr;;i:r^'  ^^^-  ^  "^^ 
»'^ne:sr:::;h'm:''^'7''--»  •- '-'-  which ._,... 

prior  words,  the  rule  do^:    ot  ap  if "th'  """^"^  "^  "'^''='-°' 

-  •s^di/rc-rtrf '--^^^ 

remainder  in  fee  ,1^1'-  '  ""'!'  '  "^^  "'""^  °"'.v  -ith 
l^^^i^^eheJZlLja^:— :iJ^--;'^-^-P.e 
tor.    Ke  Ramilton,  18  OR   10^  '"  ""^  """«'■ 


tor. 


.  195. 


And  this  is  not  affected  by  a  dev 


issue.    Evans  v. 


Sing,  24  S.C.R.  S.'ifi 


ise  over  on  death  without 


-  X.I  'C^.''«^pi>.VTW!ia«evai«»SE^Ka»nr 
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Chap. 
ZXZIT. 

Ranwlnder  I 

ptr»<ma 

dttigmtta. 


iMua  M  B 
word  of 
purchkM' 


f     s 


Whfri>  the  dt-viw*  in  rt'inaiiuitT  is  to  a  i»rxona  ttisitjnah 
\\w  nil)'  ilocH  nut  iippl.v.  tlioinjh  thi'  hfim  prwdiiiiptive  ai 
'  the  reninindernien.  nor  where  the  iwc  of  words  whieh  v.o\il 
otherwise  Ih'  words  of  limitation,  is  with  the  intention  ( 
di'serihinu  llie  objeels,  and  not  as  indieatinir  the  inmh>  ( 
Rucoession.  Kohinmtn  v.  Ihniinj,  K.  E.  I).  '-V-W;  MrKa 
V,  .l»;»iii,;,  5  X.S.R.  •J47. 

The  word  "heirs"  nuiy  he  eut  down  to  mean  ehildren,  i 
whieh  ease,  of  course,  the  ndi'  will  not  apply.  Tims,  on 
devisi'  to  a  son  for  life,  and  if  he  should  have  lawful  heii 
then  to  lie  divided  equally  between  them  "on  the  death  i 
their  father,"  but  if  he  should  die  without  lenvinu  Inwfi 
heirs,  then  to  be  <livided  between  the  other  children  of  tl 
testator,  it  was  held  that  "heirg"  must  mean  ehildren,  i 
consequence  of  the  reference  to  the  devisee  as  "their  father, 
and  that  the  devisee  took  a  life  estate.  Smith  v.  Smilh,  H  O.I 
677. 

And  the  ai':r."  where  there  was  no  gift  over  on  dying  witl 
out  issue.    ;.■;  Jnhmlon  it  fimilli.  12  O.L.R.  2()2. 

And  the  word  "issue"  may  be  a  word  of  purchase,  at 
not  of  limitation ;  as,  where  there  is  a  reference  to  the  f ath 
or  parent  of  the  issue.    Fisher  V.  Anderaoti,  4  S.C.R.  at  p.  41 

So,  also,  on  a  devise  to  "my  wife  and  my  is.sue,"  the  woi 
issue  is  a  word  of  purcha.se,  the  wife  and  the  testator's  is.si 
taking  as  tenants  in  common.    Shaw  v.  Thomas,  19  Gr.  46 


?«ls:<?3aP1?-  WMSm' 


^mwM 
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■  /o:^ 


I.— Kkmct  ok  1,1X1,  Timnnfer  Ait. 

Ilv  8.'rt.  I  (II  of  tl„.  r.m.l  Trn,„:f,..r  Aot,  |s',r  ,(;»&  (U  Vi.t 
f.  <)■.  .  wlmh  a,,,,li,.,  i„  ,1,,.  ,.,.,0  of  ,l,.„th  aftor  tl,„  l«t  .Unmvy, 
IN.  «,  ..  »  o,„.,.t,,l  tl.,.t  wlHTo  r.,,1  ,.,„,„  U  v™t,,l  i„  „„v  ,».rs,,„ 

.on,  d.volvo  to  anl  bo,,,,,,,.  v,.,)o,l  i„  |,U  ,,c,v„,„l  n.,,r...,..,„„. 
tivos  orroi.ro.,.„tativo  from  time  to  timo  as  if  it  w,.,..  „  ,.l„„;..l 
real  vokting  in  them  or  liim. 

Tho   SMtion    „,,i,Iies    to   nnl    ,,f„to,   over   «• 1,    „   ,,p„o„ 

executes  \,y  will  a  ge„er„l  j.own,.  of  „,,poi„t„„.„t,  „.,  if  it  w,.ro 
ro'il  estate  vsfe,!  i„  |,im,  b„t  red  ntU.U.  ,1„,,,  „„t  i„,i,„i„  j,,,,,, 
nl  eopyhoU  te.mre  or  e,„to,„ary  fn.,.|,ol,l  i„  „„v  ease,  in  «I,;..|, 
nu  ndmies.on  or  any  net  by  the  lo„l  of  tl,„  ,„„„„",  ^  „„,,,„„,..  ;„ 
Iierfeot  the  t>lo  of  a  imrehaser  from  tl„.  ,ustoran,y  tenant.    '' 

■  I'-om  "  in  any  ease  "  onivaijs  npj.ly  to  eopyhol,],, 
istomary  freel.olcls.     An  cjuilabl,.  i„|,T..st  in 
■Vy'.  -       .  .      loro  passes  to  the  personal  representaiive.     /„ 
re  .■„.„„ nilli' if  T(ii-iirr\  Coii/mr/,  (UK):))  2  Ch.  0,s:i. 

In  the  ease  of  exeeutors  the  land  v,.sts  in  all  those  nmnod  by 
the  wU  «ho  have  not  diselaime.I,  whether  they  have  proved  or 
net,  iind  those  who  prove  eannot  alono  make  a  title  /„  re 
l''''rl'!ininlLoml,mt<fPn,nn,-i,,ni,,uk,(lm))  \  d,.  .OS-  see  A,/,,, 
V.  Mm,  (l,S|}S)  o  ,.),  57;j^  ;^~^ 

lint  when  there  an-  general  oxeentors  and  also  .special  exeeu- 
to,^  appointed  as  regards  property  i„  the  colonies  or  a  foreign 
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Kqiiif  il.],. 
iiiUTiNi  in 


Land  vrntn  in 
all  t'lccutonj. 


I  xituturn 
not  iucliidfj. 
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fel'ATl«  Of  TltUSTEES. 


Oliip.ZXXV.        As    t' 
Ji.  111. 


tlio  vesting  in  tlio  i-aso  of  a^liiiinistratoM,  sci'  mile, 


Till'  roal  cstul'^  U  vo-tcil  in  tlic  ii<rson;il  rorrosontativo  for 
n'lininistrutive  iinrpiisrH,  iuv\  \\\vn  tlicy  are  satisfieil  ho  may 
(M't.  iij  assent  t-j  any  ilcvisi^  in  the  will  or  may  canvoy  tlio 
Innil  to  any  person  eiititloJ  thereto  as  heir,  devisee  or  otiierwise. 

It  is  by  no  means  elear  wliat  clf.-et  tiio  Ant  will  have  upon 
(li'vises  to  trustees  to  uses,  whether,  for  instance,  all  the  estates 
under  tlio  will  hecoim.'  cinitahle.  IVissihly  it  may  have  none. 
Some  light  is  thrown  upon  the  iiiustioQ  hy  Conpe  v.  Ai-iiohl, 
4  D.  v..  &  (J.  iT4,  where  a  devisi^  hy  eodieil  to  trustees  for 
certain  limited  purposes  was  held  in  effect  not  to  alter  the  eltect 
of  the  devises  in  tlio  will.  Tho  following  statements  niado  in 
this  chapter  must  bo  taken  subject  to  any  alteration  in  tho  law 
made  by  the  emietment  referred  to. 


Apiwiiitmciit 
of  triistcOH  of 
iulieritaucr. 


II._Ix    WHAT    ClsKS    Tal  STKKS   TAKK    TIIF.   LliOAL   EsTATK. 

The  appointment  of  ceitain  persons  as  trustees  of  iiihoritaneo 
gi\es  them  tho  foo.  Treiif  v.  ll.umhi'j,  1  H.  &  V.  X.  It.  116; 
7  Kast,  1)7  ;  10  Ves.  4!).j  ;  1  Dow,  Ui->. 

So  the  appointment  of  a  per-son  as  executor,  "  so  i^-if  is 
necessary  to  the  performauce  of  the  trusts  relating  io  ^|aj"teal 
estate,"  gives  the  executor  tho  fee.  Plenty  v.  V'eit,  t>-C.  B. 
:>01  ;  10  B.  17.5;  see  Onlex  v.  Coo^f,  3  Burr.  1684';  Doe  d. 
Gilhril  V.  ailhml,  .)  B.  &  Aid.  785;  Ei  parte  VijikI,,  "j 
D.  M.  &  (j.  1H8,  ■,'■,'!  ;  Hiiltbuthmu  v.  Wiiljif,  11  lla.  170  ;  J,i 
n  Fixhci;  Hi  L.  11.  Ir.  o40.  ^ 

If  tlio  land  is  devised  to  benelieiaries,  and  a  share  is  directed 
to  he  divideil  on  tlie  death  of  a  beneficiary,  persons  appointed  to 
carry  out  all  the  intentions  of  the  will  will  take  the  legal  estate, 
though  tho  case  may  bo  different  where  a  sale  is  only  contem- 
plated as  possible.  DatiiH  to  Jones  anil  Emm,  24  Ch.  1).  I'M  : 
L.  ^-  S.  Jr.  li.  Co.  V.  JSri.hj'-i;  a  w.  H.  i»^8- 

Appointment        'Where  laud  is  devised  to  three  trustees,  and  tho  appoint- 
or new  trustee  ,  .  ,     ,  ,  ,  i        •  ■    *    i 

byoodidl.        meiit  of  one  of  the  trustees  is  revoked,  and  another  is  appomted 
in  his  place,  the  fee  passes  to  the  new  trustee  jointly  with  tlie 
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two  ren^ai,,:,,.  »,„„„,,     /,,  „ 

^" /"', '■•  ■'"  ^'-  J.  f'..  I u;  u  w.  n.  ir/.  •.     p  ,  T  -'  -'  """""'■ 

A  diruction  t>  oxeoiitors  (.,  l,.t  tl,,.  („.f,/  '■    ,'     ,'  ^'"'- 

'><'-L   ''18       ><.,«  t     ■//  ■"'""""  1 .  ///wryj/',  I,  ] [ 


DcviMo  to  A 
ill  trust  for  Jt, 


Thus  a  ..evise  unt      nd    .^ L  /^  '"^  '""''  -'"'• 

Thu.s,  |f  the  de...; .  ^Zi:':^,^z:^;;'^^  ""■  -- - 

A  for    ..  „,  the  legal  estate  re^Ls      ^      'Zi:/T  '"  ^^'"' 

A  8  life  („).      On  the  other  han.I  if  fl,„  ,  ■  ''"''"'? 

-poll  trust  to  penult  A  t„  7  ,  '""  "  '"  "'"  ^'"'^^^ 

takes  the  loJCtli!    uTV'''  ""'^  '^"""S  1™  We,  A 

to  reeene  the  r^  tie  late  •      "  "  '°  ''"^  '°  "^  l'«™i'  A 

legal  estate  (,.).    2  d   6W        T  ^'"™"'  ""^  ''^  '"^^  the 
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h-usteos  (/'),  tho  legal  estate  is  not  oxccuted  in  him.  V/ii/r  v. 
I'drhi;  1  Bing.  N.  C.  07:);  1  Sc.  r,U;  Jl.iihr  v.  O'imiirooil,  4 
M.  &  W.  421  («) ;   Girriori/  v.  Ueiulmoii,  4  Tount.  772  (b). 

In  tho  Eamo  way,  it  tho  trustees  aro  to  iireservo  contingent 
remainders  during  the  lifo  of  a  tenant  for  life,  a  trust  to  fierrait 
him  to  receive  tlie  rents  does  not  execute  tho  use  in  him. 
Siuw  V.  I'erl.im,  I  V.  &  B.  4S5. 

Again,  a  power  to  tho  trustees  to  give  receiiit.i,  if  the  only 
rroperty,  to  which  it  can  apply,  is  freehold  property  doviseil  to 
uses,  would  show  that  tho  trustees  were  to  retain  the  legal 
estate,  though  this  is  not  so,  if  there  are  copyholds  to  whieli 
the  power  can  apply.     ]t(i/;<r  v.  Il7iili;  2()  Eq.  10(1. 

If  the  trust  is  for  a  married  woman  for  her  separate  use,  tho 
legal  estate  remains  in  tho  trustees,  but  n  separate  use  in  a 
deed  will  not  have  this  effect.  Ilarloii  v.  Unitoii,  7  T.  K.  H'li  ; 
li,  re  JI'iit\  K^tiitr;  Orfurd  v.  llnrt,  W.  X.  ISSiJ,  104; 
Willlinn^  V.  Wdim,  14  M:.  &  W.  100. 

If  there  is  a  devise  in  remainder  to  children  who  shall  attain 
twenty-one,  a  power  of  maintenance  given  to  the  trustees  will 
prevent  the  use  in  remainder  from  hecoming  legal.  Birnj  v. 
Brrri/,  7  Ch.  1).  G.J7 ;  In  n-  TiiHqmrdn-Willaiiiur  uii'l  LiimhiK, 
20  Ch.  D.  40") ;  see  In  ir  Ilmirur ;  Hi/iiur  v.  irnrplnj,  50 
L.  J.  Ch.  500  ;  .00  L.  T.  ^88  ;  ■\'>  W.  R.  SOiJ. 

Where  there  is  a  devise  to  trustees  and  their  heirs  to  uses,  tho 
fact  that  there  aro  contingent  remainders  in  tho  will,  which 
arc  unprotected,  is  not  enough  to  show  that  tho  legal  estate 
was  to  remain  in  the  trustees.  Ciinliffe  v.  Bmiicker,  3 
Ch.  D.  :i!);! ;  see  Doc  v.  IT'VA/»,  2  B.  &  Aid.  84 ;  Ilounton  v 
Jluijlies  0  B.  &  C.  40:j. 

"Where  there  are  recurring  occasions  for  th^  exercise  'of 
active  duties  by  the  trustees  and  no  repeated  devises  to  them  to 
enable  them  to  perform  their  duties,  the  legal  estate,  it  once  in 
the  trustees,  is  to  bo  deemed  to  be  vested  in  them  throughout, 
notwithstanding  tho  duration  in  the  meantime  of  what  would, 
but  for  tho  recurring  duties,  be  construed  as  uses  executed  in 
tho  beneficiaries.  Ilailuii  v.  Ilditon,  7  T.  11.  052 ;  UnMii  \. 
Whiteirini,  8  Ila.  145  ;  Toiler  v.  Attieood,  15  Q.  B.  !)51  ;  Van 
Onitlen  v.  Faw.  ',  (1897)  A.  C.  658. 


DKVISKS  TO  IISKS. 

A  power  to  soil,  or  convey,  or  iiioitgajri'  the  ronl  ostato  will 
I>rc!V.^iit  the  u^o  from  leinj,'  oxmiuUd  in  boncfioiiiries  as  rfgarJs 
all  liniitatioiia  wliiuli  arc  siil.j.vt  to  the  power.  JI„/./,„„-  y. 
Sjwnm;  I  Ves.  Sen.  142 ;  2  Atk.  6ru  ;  HwHw,  v.'  .SV,W.,//, 
1  Mae.  &  {}.  (107;  fl,f  ,1.  .S/,,//, ,,  v.  /;•,//,„,  .(  A.  &  JO.  r,H>  ■ 
Wnlmi,  V.  7',«r.vr«,,  2  Ex.  0-1  ;  /,V„,./,v,,v  ,-.  l',l,„,r,ir,..  \ 
lOx.  o.->0;  r,-„/,/„„  V.  7A„;,,,,  I,  l;.  .(  c.  p.  i.vi;  nkh,n;h,m  v. 
y/«v™,.,  l(i  (i.  IS.  D.  s.-,;  /„  ,.,,  /.„,/,„„„.,.  .i/„„,/,^  ,.  y,,,„y,/ 
(1«»1)  1  C'h.  J.W,  ■       ' 

Where  all  the  liTnitatious  are  to  uses  so  ns  to  give  legal 
estatci  a  po^er  to  si^ll  au.l  convey,  not  hy  eiiuviyanec  of  the 
legal  estate  but  hy  revoking  the  oM  ami  limiting  new  uses, 
Phows  that  th.'  trust.'cs  were  not  to  take  a  legal  estate. 
VmUjh'  V.  Itidm-hr,  ■',  C'h.  D.  :i!(.-i. 

A  devise,  subject  to  a  charge  of  debts,  to  trnslws,  up-  -i  whom 
the  duty  19  not  imposed  of  paying  them,  will  not  prevent  the 
legal  estate  from  passing  to  tin!  beneficiary  («).  liut  if  the  land 
is  charged  with  debts  and  devised  to  trustees,  wlio  are  also 
api^oiutod  executors,  inasmuch  as  it  is  their  duty  to  jiay  the 
debts,  the  legal  estate  reiuaina  in  tlicm  (4).  AViovVX-  v.  Lonl 
JIniiic/irl.;  ;i  B.  i  P.  ITr,  ■  /„,„..,  y.  Luril Sii;/,  H  Vin.  'HU,  pi.  1!) ; 
III  re  AiliiiiiH  mid  Pcny's  Cuiitmct,  (18!)9)  I  C'h.  ;j.04  {,i) ; 
Ci-cnIoH  v.  Cmitoii,  :j  Sm.  &  Cx.  ySO  ;  Smil/i  v.  ,Smil/i,  11  C.  13. 
N.  S.  lv!l  ;  Sj,r„ee  v.  Sjmm;  12  C.  B.  N.  S.  I!)!) ;  JfirAi//  v. 
aiiige/l,  ai  Ch.  D.  TOO ;  In  re  Broohe ;  Brouhe  v.  BruoUe,  (1S91) 
1  Ch.  4:!  (4). 

A  devise  upon  trust  to  pay  debts  and  legacies  vests  the 
legal  estate  in  the  trustees,  whether  the  personal  estate  is  or 
is  not  sulBeient  to  pay  the  debts  and  legacies.  Miirlhmille  v. 
JcidimoH,  2  B.  &  C.  a57;  S  D.  &  liy.  Ttj.J ;  see  Doe  d. 
Cmhr/m  V.  Eirar/,  7  A.  &  E.  CM,  p.  (JGS. 

The  Statute  of  Uses  does  not  apply  to  leaseholds  tor  years 
or  to  copyholds,  and  therefori!  a  devise  of  copyholds  to  A,  in 
trust  for  B,  gives  A  tlie  legal  estate,  llomhii  v.  llmilies, 
(i  B.  &.  C.  to:) ;  Baker  v.  Wliile,  20  Eq.  l(iC. 

There  is  no  so-called  doctrine  of  attraction  by  wliicli,  where 
freeliolds  and  copyholds  are  given  together,  the  legal  estate 
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cmp.MZT.  in  fl,„  froplioMs  nttrnots  tin-  Ii-f;nl  cstiito  in  tlic  cnpyhiilds,  or 
riir  irnil  Biil.rr  v.  if'hili;  :.'0  V-n.  W<\  civcrruliiif;  lliiln-  v. 
rnnmt,  A>  I,.  ,1.  Cli.  2-iK 

All  niipnintmc'iit.  iinilcr  a  jiowit  to  npiioinf  tlin  iisp,  vests  tlio 
legal  estate  in  the  npiiointeo.     -'  Jarnmn,  ll"j". 


IV. ■\Vlir.N  KsiATE  OF  TltrsTEDS  Ci  r  Ijnwv, 


When  fco 
nitnplu  cut 
down  to  a 
Hmiillcr  estate. 


The  (jnestion  dealt  with  in  the  last  sub-division  of  this 
chniiter  hns  been,  how  far  under  a  de\iso  to  trustees  in  fee  to 
uses  the  use  is  to  be  considered  executed  in  the  hencficiary,  or 
how  far  the  legal  estate  reniainB  in  the  trustees. 

It  is  a  dillereut  question  whether,  where  tliere  is  ii  di.vise  to 
trustees  in  fee  vliieh  vests  in  them  the  legal  estate,  their 
estate  in  fee  is  to  bo  cut  down  to  a  smaller  estate.  In 
det(!rmining  tliis  question  no  distinction  can  be  drawn  between 
freeholds,  eniiylmlds,  and  leaseholds.  Dor  d.  Wvndmrh  v. 
]lml/i,-iij},  r,  Taunt,  a.S2;  JMn-y.  HV/A', 'JO  Eq.  lU(i;  Strmimi 
V.  Miii/Dr  of  Ijierrpoo/,  ii.  1!.  10  (J.  B.  81  ;  see  Wi/miiii  v. 
Cait.i;  V>  Kq.  :J0!). 
General  rule.  The  general  rule  is,  that,  where  you  find  words  of  devise  to 
trustees  and  their  heirs,  then  those  words  are  to  have  their  full 
natural  effect  as  giving  an  estate  of  inheritanro  to  tlie  trustees, 
unless  sometliing  is  found  on  the  face  of  tlic  will,  v'';ch  cuts 
that  estate  down  in  some  determinate  event.  Doe  v.  Dnrm, 
1  Q.  B.  430 ;  Poml  v.  W7Ao«,  (i  E.  &  B.  006 ;  CulUrr  v! 
Waltfi-s,   17  Eq.  'J52 ;    In   re   Toiimdii/'s   Contriut,   (ISp.j)    1 

ch.  no. 

In  several  eases  enough  has  been  founil  in  the  will  to  cut 
down  the  estate  of  tnistees  to  preserve  contingent  remainders, 
when  limited  to  them  in  fee,  to  an  <state  to  endure  during  tlio 
life  of  the  tenant  for  life,  where  there  were  no  subsequent 
remainders  to  preserve  in),  and  no  power  „f  appointment  under 
which  subsequent  remainders  might  bo  created  (^j).  I)oe  d. 
Compere  v.  Uicks,  7  T.  E.  433 ;  IlmlilclKei)  v.  Allium,  22  B. 
200 ;  seo  Siiiimlm  v.  £j>j>e,  9  W.  K.  09  (n) ;  VenaMn  v.  .M,irri.i, 
7  T.  R.  342,  437  (/,). 
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V. — EiTEcr  OF  Wit.i.s  Ai:r 


ScrU.  30  ani] 
31  nt  tho 
M'ills  Act. 


In  ensos  boforo  tho  Wills  Act  a  dovise  to  trustoos  in  words, 
that  (lid  not  carry  tlio  foo,  iijioa  tru«t  to  pay  dubts,  or  mako 
certain  siiccifiod  payments  out  of  tho  rents,  only  f,""'"  them 
11  eliattol  interest  till  tho  payments  were  made.  Cor<liill\  dm; 
Cro.  Kl.  ;Jl(i;  Doe  i.  U'/ii/r  v.  S/w/mh,  5  East,  16.';  Avkkiul 
V.    Lntlii/,    9    A.    &    E.    879;     llmnlmn    v.    Williiii,imu,    1 

Kco.  aa. 

So  whoro  tho  trustees  were  to  pay  annuities,  and  then  a 
specified  sum  out  of  the  rents  and  profits,  they  tool;  an  estate 
for  tho  lives  of  tho  annuitants  witli  a  chattel  interest  superadded. 
l)oi-  d.  Mliilr  V.  Siiiqmii,  5  East.  102. 

The  law,  however,  on  this  point  has  been  altered  by  sects.  aO 
and  ai  of  tl.o  Wills  Act,  which  provide  :— 

30.  "When  any  real  estate  (other  than  or  not  being  a 
presentation  to  a  church)  shall  bo  devised  to  any  trustee  or 
executor,  such  dovise  shall  be  construed  to  pass  the  foe  simple, 
or  other  the  whole  estate  or  interest,  which  tho  testator 
had  power  to  dispose  of  by  will,  in  such  real  estate,  unless 
a  definite  term  of  years,  absolute  or  determinable,  or  an  estate 
of  freehold,  shall  thereby  bo  given  to  him  expressly  or  by 
implication." 

ai.  "Where  any  real  estate  shall  be  devised  to  a  trustee, 
without  any  express  limitation  of  the  estate  to  bo  token  by  such 
trustee,  and  the  beneficial  interest  in  such  real  estate,  or  in  tho 
surphis  rents  and  profits  thereof,  shall  not  be  given  to  any 
person  for  life,  or  such  beneficial  interest  shall  bo  given  to  any 
person  for  life,  but  the  purposes  of  the  trust  may  continue 
beyond  the  life  of  such  person,  such  devise  shall  be  construed  to 
vest  in  such  trustee  the  fee  simple  or  other  the  whole  legal 
estate  which  the  testator  had  power  to  dispose  of  by  will  in  such 
real  estate,  and  not  an  estate  determinable  when  the  purposes  of 
tho  ti-ust  shall  be  satisfied." 


ETPKCT  or   WILLS  ACT. 


433 


Oi™,  is,  -that  trustee'  7LJ'^  n™  "'■'"  ""^  '""-ed  kSST^T— 
the  will,  ™ust  in  every  c.a,r«rcl  uh    ev  '  I'T  '  '^■"""  '^^r^''-^ 
duty  imposed  on  tliem       '    ""."""'"^'^ ''"^ 'he  nature  of  the  "'•'""•"■ 
estate  in  fee.'.,  Jarrilfifi         ,  '  ""  """"'  '"^  '''«  or  an 
474;  Lewin  on  TrustT;  10th  Id  23^"'""  ''"'  ^''""''"'^  «""■ 

CANADIAN  NOTES. 


win?:L::rtr;::~^r-^ '"---"« 

joint  tenancy  in  fee  simnle   th       .  '''  """'  ""  «^""e  '" 

were  used.    i>„e  dL    «':"'"  ""  "»'''''  <"  '""eritance 
col.  7645.  ■""^""^^^  ^-  ^^'■»™«.  IV.  Ont.  Dig., 

A  devise  to  three  trustees  nn<>  h  ■ 
trustee,  vests  the  land  in  th      T      ^"^  '"^P"'"''  "*  being  a 
^^a-i,  3  tl.CR.  244  ""'"  '""■    """^  "«'»•  ^-^''co^  v. 

-^trSr';:i~--erenounei„g.  the  estate 

Adevise.oe.eeutorf^otrCr'-''' 
use  thereof  to"  A.,  authorLs  T       ,        '""'  """^  8'^e  the 

.ease  t.    „„,..    ....J/:  ^^   ^0 '^^T '""'  '" 

«;es  ..the  iega,  esta^.    ^^^rr.V^o.?:,  ^'^.^cT 'aof  ^ 

On  a  devise  of  the  rents  of  ,  f  ^'"' 

executors  to  lease,  and  aft ll,  ,™  *"  ^-  """  «  P»«erto 
to  pay  the  rents  t;  A.  it  iLtewtat  tt'  """"^"^  "^"^-^ 
'ega!  .state.  In  this  case  there  '1  .  "''""'"  '»'"'  '."« 
to  A.  direct.  >F;i,V.«J  ^  «  „!"  u  r"™"'  *""""''  P^^' 
ford  V.  Or/«rd,  6  O.B   6  ^'■-  ^^^-    ^"^  also  Or- 

»a"::2t:,;St;~-r- --""'■ -neees. 
the  residue  to  the  executors  up  „  T.  '^  "  ''''^'"'  "'  «" 
testator  for  life,  and  after  hl^  oh"  '.'"  """^  "^  '"^ 
ch,ldren,   it  was  held  that  1  '  '''""'''''  """ongst 

not  require  the  estate  o    tt  teu;"'''r  "'  '"^   '"""  -^'d 
.«eutors  to  e:.tend  beyond  the 
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OnUrlo,  D.E. 

Act. 


Cb«p.XXXV.  widow 's  life,  and  that  upon  her  deatli  the  children  took  a  legal 
remainder.    Doe  ilcm.  Williams  v.  Drisioll,  S  N.B.R.  176. 

On  a  devise  to  trustees  for  the  solo  use  of  a  married  woman 
for  life,  the  income  to  be  paid  to  her  at  stated  intervals,  it  was 
held  that  the  trust  continued  during  the  coverture  though  the 
ultimate  limitations  were  lield  to  give  an  absolute  interest  to 
the  married  woman.    .Wads  v.  Jack,  N.H.  Eq.  f,'a«.  426. 

In  Ontario  by  the  Devolution  of  Estates  Act,  R.S.O.  e,  127, 
B.  4,  all  lands  hold  in  fee  simple  or  for  the  life  of  another  and 
all  lands  cu  .prised  in  any  disposition  made  by  will  in  exer- 
cise of  a  general  testamentary  power  of  appointment,  devolve 
upon  and  become  vested  in  the  personal  representatives  from 
time  to  time,  and  subject  to  the  payment  of  debts,  notwith- 
standing any  testamentary  disposition.  And  in  so  far  as  they 
are  not  disposed  of  by  deed,  will,  cimtraet  or  other  effectual 
disposition,  they  are  to  be  distributed  as  personalty  is  dis- 
tributed. 

At  the  expiration  of  three  years  from  the  death  of  ihe 
testator,  if  no  caution  is  registered,  the  lands  shift  into  the 
beneficiaries  without  conveyance.  But,  during  the  interval, 
the  executors  are  invested  with  the  fee. 

Where  infants  are  interested,  and  the  land  vesta  in  the 
executors  under  the  Act,  they  can  only  sell  with  the  consent 
of  the  official  guardian,  or  upon  an  order  of  the  High  Court. 
Ibid.  a.  8. 

The  Act,  however,  does  not  talje  away  from  a  testator  the 
power  to  devise  land  to  his  executors  upon  trusts,  nor  does  it 
limit  his  right  to  give  his  executors  special  powers.  There- 
fore, where  the  testator  devises  land  to  his  executors  upon 
trusts  the  estate  vests  in  th"m  by  the  devise,  and  not  by  the 
statute,  though  they  may  resort  to  the  statutory  powers  as 
supplementary.  Re  Koch  &  Wideman,  25  O.R.  262;  Be 
Hewett  &  Jermyn,  29  O.R.  383;  Mercer  v.  Seff,  29  O.R.  680; 
Re  Roberts  &  Brooks,  10  O.L.R.  395. 

And  therefore  where  land  is  devised  to  executors  on  trust 
for  sale,  even  though  infants  are  concerned,  the  executors  can 
sell  without  the  consent  of  the  official  guardian.  Re  Booth, 
16  O.R.  429. 


Tsr^  Jir::..  v"^^:  it^ 
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And  i„  sufh  a  cuh,.  a  eautic,  „enl  „„t  ho  n.^istor..,!  in  Oh.p.zXXT. 

nrchT  t„  r,.|«,n  the  f,.,.  in  tl.,-  ,.x..,utor.    Itc  l/crll  d-  J,t«,j/„, 

2a  OR.  :i8:i;  Mcrrrr  v.  .\rff,  •><)  (j.R.  tjso. 

«.),  al.H...  if  i,„w,T»  are  Riven  t.i  exeentiirn  tlu^v  niav  be  exer- 
cised  notwithstandinK  this  ena,.t„,ent.  If  no  devise  is  made 
to  exoontors,  l,«t  hare  powers  are  given  them,  the  statnte  vesta 
the  land  n,  them,  and  they  have  holh  propert.v  and  poH-.-r 
whde  th,s  lasts.  Hut  even  if  the  land  should  shift  into  the 
beneflemries  hy  lapse  of  time,  the  power  n,„y  still  he  exereised- 
for  they  stand  then  in  the  same  p,«iiion  as  if.  l«.f„re  the  Act' 
the  land  had  teen  devised  to  a  h,.netieiary,  „„d  a  mere  power 
given  to  the  executors. 

In  Manitoba,  sinee  and  ineludinR  1st  Jul.v.  mr,.  all  lands.  M.mtob. 
whatever  the  estate  or  interest  therein,  pass  to  the  perso.nd  XS^T" " 
representative  of  deeea.sed  owners  thereof,  in  the  same  n„,„.  m".'"""'- 
ner  as  personal  estate;  and  the  personal  representative  has 
power  t.)  dispose  of  the  same  with  all  the  like  incidents,  but 
subject  to  all  the  like  rights,  ecpiities  and  obligations  as  if  the 
same  were  personal  property  vested  in  him.    R.S.M.  e.  48,  s. 

Hy  the  Will.,  Act,  the  provisions  of  the  Imperial  Act  as  to 
the  estates  of  trustees  are  enacted  in  all  the  provinces  R  S  O 
c.  12.  .ss.  33.  34;  R.S.B.C.  e.  193.  s.s.  27.  28;  R  S  JI  c  174  ss' 
28.  29;  R.S.N.B.  e.  160.  ss,  24.  25;  R.S.X.S.  c.  139,'  ss  28  '  "9' 
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CHAPTER  XXXVI, 


DEVOLUTION  OP  TRUSTS  AND  POWERS. 


Chtp. 
XXXVI. 

Power 

oouplwl  with 
InwrcMt  And 
Dm  power 


For  purposes  of  devolution  a  distinction  must  be  drawn  be- 
tween a  power  coupled  with  an  interest  and  a  bare  power,  and 
a  further  distinction  between  a  power  given  to  trustees  and 
executors  as  such,  and  a  power  given  to  named  persons  in 
whom  a  special  confidence  is  imposed. 

A  devise  to  executors  to  sell  passes  the  interest,  but  a  devise 
that  executors  shall  sell  the  land,  or  that  land  shall  be  sold  by 
them,  gives  them  but  a  power.  Howell  v.  Barnes,  Cro.  Car. 
382;  Yates  v.  Compton,  2  P.  W.  308;  Lancaster  v.  Thornton,  2 
Burr.  1027;  Doe  v.  Shatter,  8  A.  &  E.  90');  see  Knocker  v. 
Bunbury,  6  Bing.  N.  C.  306;  Lambert  v.  Browi.e,  I.  R.  5 
C.L.  218. 

Every  power  given  to  trustees  which  enables  them  to  deal 
with  or  affect  the  trust  property  is  prima  facie  given  them 
ex  officio  as  an  incident  of  their  office,  and  passes  with  the 
office  to  the  holders  or  holder  thereof  for  the  time  being; 
whether  a  power  is  so  given  ex  officio  or  not  depends  in  each 
case  on  the  construction  of  the  document  giving  it,  but  the 
mere  fact  that  the  power  is  one  requiring  the  exercise  of  a 
very  wide  personal  discretion  is  not  enough  to  exclude  the 
prima  facie  presumption,  and  little  regard  is  now  paid  to  such 
minute  differences  as  those  between  '*my  trustees."  "my  trus- 
tees A  and  B,"  and  "A  and  B  my  trustees";  the  testator's 
reliance  on  the  individuals  to  the  exclusion  of  the  holders  of 
the  office  for  the  time  being  must  be  expressed  in  clear  and  apt 
language.  Pe  TR'arwell,  J.,  In  re  Smith;  Eastick  v.  Smith, 
(1904)  1  Ch.  i39,  144.  where  Cole  v.  Wade,  16  Ves.  27,  is 
discussed. 

It  is  settled  that  a  power  of  sale  given  to  "my  executors 
hereinafter  named"  is  given  to  them  as  executors.     It  can 


■Ml 


rowi:n  avmakd  lo  onui:. 

thor..f,,ro  b«  ..x,.r,. 1  i,^  „,„„,  f„,  „,,  ,.  „„  ,„..       ,_ 

o«..o,  !,„t  not  hy  „  Ji„.!„in,i„,,  ,.„,,„,„.     /,„„.,,,  f  Xxxvi. 

(-.  rw.  ,H,;  ,v.  ,r„,  ;,,,;   ,-„,,,,  ,:.,„, ,P.  w.^ns;' 

^'V'".  V.  %,»,  II)  ],.  r,H.,  A,,„,„^  ,.  ^,,„„,„,,  ^  J,  ^  ^^  ^; 
•.-s;  Ov,,;/;wv.  /w,««.,  (ism;  2  ch.  -jni.   Seo  AVw™  v.' 

^"'■'"",  11  Vn,.  -t:|4  ;  /«  ,.,.  rv,„/.,.',  r„„^.,„.^  .,  (1,  D.  4.^4 

AVhoth,..-  a  ,,«,ver  giv.,.  .0  "  m^-  exneutor  A"  i,  give,,   ,„ 

"-"  "»  exocutor  or  not,  must  ,la,,..nJ  on  th„  nature  o(   tl„. 

.      power  nn,l  on  tho  g-noral  langungo  nf  tlu,  will.     A  powr  t„ 

mortgage  or  soil  houses  so  given  ha.,  lo„„  hold  to  bo  e.-:erei™l,lo 

nbut,.  a  fund  or  eharitablo  purposes  „•„,  hoU  given  in  respct 
nfthnolIa.o.  .V„M,,  v.  .VW,/,.„,  ..■!  L.  n.  i,,  m-A-Gy 
Hi'Miri;  5  L.  J.  Ch.  75.  .      ■      •  ». 

Where  one  of  several  devisee,  on  trust  disclaims  the  other,  „    ,         , 
can  execute  the  tru,t.      XH,.,.,„  ,.    W„,,u,,,,,„,  .,  g^    l^r]  il^f  17 '^ 
A,h,n.  V.  r,n,„fo,>,  :,  Mad.  43.-, ,  see  (',■.„;■  v.  mkin,  4  Ves.  U'.'  '"'"'' 
And  whore  a  power  is  given  to  executor.,  or  trustees  as  sueh    n,  ,  • 
hose  for  the  tlu.e  being  niliu,.  ,h„  o,K,.„  are  the  proper  per^ot  ""'p'«- 
l:~  ";:>"'-'•■     J"--  i-*--,  if  «u  executor  diiclain.s  "m:::^"' 

0  others  and  they  only  c„n  exercise  tho  power.     No  distinction 
™n  for  this  purpose  be  drawn  b,.twecu  a  power  coupled  with  au 
.ntorest  and  a  bare  power.     The  power  is  annexed  to  the  office. 
Jiiirl  Graiiri/lr  v.  .M'Xr,7r   7  Ttn    II.-.  r      .•    ,        r,     . 
(1891)2Ch.2M.  ""■'-.C-v.-Wv.   AW„,„, 

The  statute  21  lien.  X,  c.  4,  which  applies  to  powers  of  sale  .„  „ 
only  prov^odm  effect  that  where  a  testator  directed  his  lauds  "     '" 

to  be  sold  by  Ins  e«eutors  and  some  disclaimed,  tho  actinn- 
executors  could  sell.  The  statute  applies  to  copyholds.  J>,„,„r. 
'■oni  V.  V'(ii/i,i(i,i,  0  De  0.  &  S.  2.'i0. 

The  Conveynucing  Act,  I8S2  (4.-,  &  46  Viet.   0.  ^9)    ^    e   c  , 
enables  a  person  to  whon.  any  power,  whether  coupled  with  an  S.;»"v7 
interest  or  not,  is  given,  by  deed  to  disclaim  the  power  and  on 
sueh  disclaimer  the  power  may  be  exercised  bv  the  other  or 
others  or  the  survivors  or  survivor  of  the  others  of  the  person.,  to 
whom  the  power  is  given  unless  a  contrary  intention  is  expressed 
m  the  instrument  creating  the  power. 
F  F  2 
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Till*  x.-tioii  ii|i|itii<<4  to  in 


Ti'nliil  liy  inntruirimilii  runiiiig 


inia  ..[..nilinri  M.,rv  „r  ,ift,.i-  thu  i;niiira(.mvrnr.iit  of  tlic  Ai'l, 


".111, 


.  n'iiiinciuti..ii  liy  iiiRlniin.'nl  iin.lrr  wnl  nf  111.' fv.viitni-«lii|, 
iHwIni'ni.'i-  within  llii.  spitLm.     /„  ,•,■  /.;,/„,.,  |:|  |,    |j    |r. 


>"<i|>M  Willi 

H  'Illty, 


ni"il;iiriii<r  1.' 
1.11  III.. 
.l..Yi.M..,  i„ 
triiNt. 


'rru..tpf  A.  t. 
11113.  »«.  :_.. 


.V  l«wcr  i..ii,,|..,l»itli  11  .Iiilycinin..l  !,.■  n.l,.n«,l  ,„•  ,|is,.l„iin..l 
.■itIuT  uii.I.'r  llli^  Ad  iir  othn-«i«...  /,■,■  A'./,.  ■  /■'.,..  \  />r 
(0  L.  T.  iW  1    H-  V,,  V.  A-.r,  ]„  |{.  I  U,  I,;  s,.'  11. 

Tliu  section  i»  g.iicml,  and  i.,  not,  at  any  rote,  in  term, 
liinitml    to    i».r»..n..    hoMiiig  ,in    olHoe    .u.li   m   n.-rnUn  or 

Istf'Cf. 

Wlicro  liiii.U  niv  ,k.vi.*,l  to  tru-t«.»  in  fro  upon  trusts  or  willi 
I...w,.r»»lM.!i  re.,i,iro  tho  ox,.rci»o  of  jml^mvat  nn.l  ,li«.roti.in, 
and  tho  tnist....8  .li*l,iim  tlio  dovi*.,  »,,  that  tin.  l,.-al  cstato  in 
foo  d..8,.i.ii,I,  on  tho  hcir-ut-hiw,  su.'h  power,  or  tni-ts  «mnot  h- 
cxenisod  or  carried  into  ..xofiition  liy  the  h.^ir  /,'„/„„„  ,■ 
/■M',  t  1).  .T.  &  H.  OILS. 

The  Trustee  Ad,  IWI:)  (:,,;  &  r,7  Viet.  o.  r.:\,,  .,.  ■,-..,  provi.les 
that  when,  a  |...wer  or  trn..t  i,  Kiven  to  or  vested  in  two  or  .nore 


et";;,:;:;';:!;,,  "■"»'^'"  J"":"r.  'l"'".  '"'l"'"  tl,.  eontrar.,- 1,  expressed  in  II 

tniHtfl.  lllstriniient     if    mx.    a». —  t: ii  .  . 


tniHtfl 


power  or  trust,  the  siinio  may 
.surviv.ir  or  survivors  of  thoni 


Limita  u( 
Beet.  'J2. 


iiistriunenl,  if  any,  creating' 
be  exereised  or  performed  hy  |)i, 
for  the  time  being. 

The  8..diou  applies  to  trusts  eonstitutod  atter  or  created  by 
instraments  eomiug  into  ..peration  aft,.r  De.eniber  ;U8t,  1S«1. 

Hy  s.-d.  .-,0,  the  expressions  "trust"  an.I  "trustee''  are  to 
mdude  the  duties  incident  to  (h.-  otnce  of  personal  representa- 
tive  of  a  deecused  person.     It  therefore  extends  t.i  executors. 

.Sect.  2','  n|.plies  to  jmwers  or  trusts  given  to  or  vested  in 
trustees  or  e.xoeutors  as  such.  It  does  not  „(rect  tho  question 
«-het],..r  a  power  is  given  to  a  truste,.  or  exe.  utor  as  8u..h  (see 
'nit.,  p.  4:U),  nor  does  it  affect  bare  powers  not  eonnerfed  with  the 
ofHce  of  executor  or  trustee. 

As  regards  .levisees  in  trust  the  section  declares  but  docs  not 
a  ter  the  law,  for  the  survivors  of  .several  devisees  in  trust  could 
always  execute  tho  tru.st  or  exercise  a  power  annexed  to  the 
trust,     /wm.  T.  me„/„„„,  1 1  H„.  18H;  /„  ,.,,  /,„,„„  .   roo       y 

run,,,;  (ino7)  I  ch. -ir-o.  ■ 


""■'■"•"'■<'»KK       IUKTIV.WI:,, 


Chap 

xxxti 


■'"'"»  l.y  in,|,li.  r„.,r,„,„ 


I  x.rii,. 
P"w«r. 


":..■.     .S ,7,,,,.,;,,/  ''    ""■"""■  '-"iK  li..Miu,. 

'l'l..'>Mmerul,,„,,,,|,v,,,„       „„^,     1^ 
(•"tion.    ^<""".,I».v,.r,il7|.l,.  ■,.  /.;,*_  ^.  ,, 
"■■"•;  l-'urwrll  rm  I'mvcr.,  -liil 

"   ''■'  ■-'■"'  •■■  f"ll'-v  ll,a.   ,vl„.,v  „   ,,.,„„,  ,       .         ,     

;;t;--:-;-M......,,.,...:^:;:Lr:,:;::';r,;::':-^^^ 

'■'•  ■'".  I'l-  ■» ;  (  Iwn™  nil  I'o»-o„,  o.-,ii  ,vl,i,.l,  ,„  „.  I        ,  '  1 

-■'"  "...I  tho  l,oi„  of  „„„„  „.,„,  "^  '"""■  ""   ^»^v..  ,.„„,„ 

ll.,«-nr     l..t    .1  •  "I'li'MSoa   11111    fXIMVsi.    tl„,   »'>'imI.ii,.| 

1'""..  lut  tlio  B.irnvor,  alone  .nnnot.     J/,„„,„  ,.    ,-      ,       "■■-'"-• 
SCO  /A,//  V  7^,,,,,,,,,  j,.^   „,,  •^''''  ''O"  !  ■'  Af-'.l.  '-'Ml. 

Hut  sueli  (1  iiowiT  civcu  t„  „  ,  i„  .     i 
tho  (..sfntor's  ,„„.,•„  L     ,  V  l"'r.so„,_f„r  i„„:,n„.,  n ,„,«,,  ,„ 

i»  »n,  person  so..,,    ,,  . l^t  Z^^r  ^^  ""^'^^  ^■-'^''  -^'^.-l' 
-v  "iiingiy  an  tlio  like  iiowcrs  for  oim  onlv  nf  .         i  °'  '""'"■ 

he  cIeeo.,se,ls  i.or.on,il  rorrosontatives  or  renrosentativTf 

.n.o  to  t.,„e,  with  all  tU  lik,.  incidents,  bu   s,  ^  ,1 2 

hke  rights,  equities  and  ohlif-ation.  as  if  tl,»  / 
-vesti.,inthe.or„i.r„„,--;::^-;^;oaeha,.. 
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UliVOLUlloN  Ol'  IRUSTS  AND  T'JWKKS, 

tl.o  rorfoiml  reprosentativeB  for  the  time  being  o£  tho  dcoeased 
Bl.iiU be  deemed  ill  law liis  Iieirs  mid  nssigus,  witliiii  the  meaning 
of  nil  trusts  and  pov,  urs." 

The  section  nprlies  only  in  cases  of  death  after  the  :!lst 
Deeeniher,  18H1.  1 

It  does  not  now  apply  tr)  copyholds.     See  ««/<■,  p.  I»l. 
The  personal  representatives  ore  to  ')o  deomed  the  heirs  and 
assigns  of  a  single  or  sole  surviving  trustee  within  the  moaning 
of  all  trusts  and  powers. 

Under  the  old  law  tho  only  persons  who  could  execute  a 
tru.st  were  tho  persons  indieated  in  the  instrument  creating  tho 
trust. 

Thus,  where  there  was  a  devise  to  trustees  and  their  heirs 
upon  trust  that  tho  trustees  or  the  survivor  of  them  or  the  heirs 
,.f  such  survivor,  or  that  the  said  trustees  or  the  trustees  or 
trustee  for  the  time  being  should  execute  the  trusts,  ami  possibly 
ill  the  simple  case  of  a  devise  to  trustees  and  their  heirs  upon 
certain  trusts,  the  heir  of  tho  last  surviving  trustee  was  a  trustee 
and  could  execute  the  trusts,  and  tho  personal  representatives 
can  do  so  now.  In  re  .Morion  ami  llalkll,  15  Ch.  D.  14:! ;  //(  re 
rUloii  (iml  rimij"  Coiifracf,  46  W.  It.  1«7  ;  //(  re  Cimmmjimm 
imd  Friiijliiig,  (1891)  2  Ch.  567. 

If,  liowover,  the  devise  is  to  trustees  without  words  of  limita- 
tion, and  neither  heirs  nor  representatives  are  mentioned,  the 
personal  representatives  of  tho  last  surviving  trustee  cannot 
rxeeuto  the  trust.     In  re  InrjHi/  Bixik,  1-'!  L.  K.  Ir.  ^-'6. 

Again,  if  the  trust  was  to  be  executed  by  the  trustees,  their 
heirs  and  assigns,  the  devisee  of  the  last  surviving  trustee  could 
execute  it,  and  no  doubt  the  personal  representative  could  do  so 
now.  Titlejis.  WoMenholmeJB. i26;  Sally. M(i!/,SK.&3.  583. 
But  if  the  assigns  were  not  mentioned,  tho  devisee  of  the  last 
surviving  trustee  could  not  execute  the  trust.  Cooke  v.  Crnir- 
foril,  13  Sm.  91  ;  Wilson  v.  Bcmull,  5  Do  G.  &  h.  4r5  ;  Mm- 
ilonaM  V.  n'alkcr,  14  13.  556 ;  AMon  v.  Wood,  3  Sm.  &  G. 
436  ;  Slemis  v.  Aiixfeii,  3  E.  &  E.  685.  (hboriie  to  lioirlell,  13 
Ch.  D.  774,  where  Jessel,  M.E.,  refused  to  follow  Cooh  v. 
Crimford,  was  not  approved  in  In  re  Morton  and  llullell,  15 
Ch.  D.  143. 
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ADMINISTUATIVE  POWERS  OF  TBUSTKKS. 
A  POWER  of  snlo  nnd  exchange  authorises  a  partition.     In  re      ,S''P- 

i')m  to  (Uuni,;  3  ch.  I).  618.  -_r?iL"_: 

A  power  of  or  tnist  for  sale  will  not,  as  a  gener.il  rule   »n.u"r"4»for 
authorise  a  mortgage,  though  it  may  it  the  object  of  the  sale  is  i"' w,,„t  „„.y 
to  raise  a   jiartieular  diargo   suhjer-t   to  which   the   estate   is  {'"^m"" ""''" 
devised.     S/ro„i;/iill  v.   .-„«/,y,  i   jj.  M.  ,^  q    ^^.^- .    ^,„^^,  ^.   m',";,,,^,, 
Coo/„r,  10  B.  ygu ;   »('«„,.  ;•  V.  Sout/imll,  .3u  L.  T.  8,S2. 

Trustees  for  sale  holding  several  p'operties  under  one  lease  .«..I.l.j- 
may  sell  some  of  them  upon  the  t.T.ns  that  they  shall  gi-ant  a  '"''■'''""■■'-'• 
lease  of  the  properties  sold  for  the  whole  term  less  one  day  at 
an  apportioned  rent.     In  re  Jmlil  mul  Polaiiil,   (1906)    1    Ch. 
084,  overruling  h,  re  Wn/ker  ami  OaUhoU,  (1901)  2  Ch.  S8:l. 

An  ordinary  power  of  sale  does  not  authorise  the  severance  of  Sov„a,.™„f 
tlio  tmiber  or  minerals  from  the  lond.     Chohmley  v.  riulun,  y  J^T-Ict  and 
Bing.  L'07  ;  S.  V.  uom.  Cockrell  v.  CMmclei/,  10  B.  &  C.  564  •  """'" '' 
y  Russ.  065  ;  1  R.  &  II.  418  ;  C  Bl.  N.  S.  1-20  ;  1  CI.  &  F.  CO  • 
Buckki/  V.  Hoieell,  2'd  B.  546. 

The  Trustee  Act,  1893  (50  &  37  Viot.  e.  53),  s.  44,  gives  the 
Court  jurisdiction  in  the  case  of  trustees  authorised  to  dispose  of 
land  by  way  o«  sale,  exchange,  or  partition,  to  sanction  sales 
with  an  exception  or  reservation  of  any  minerals.  In  re 
Ualloran'x  Trmh.  (1906)  1  Ir.  526. 

A  direction  to  the  testator's  executors  to  sell  his  lands  gives  fommon  law 
the  executors  a  common  law  authority  under  which  they  can  ''°'"'' '°  '""• 
vest  the  legal  estate  in  a  purchaser  without  the  concmrenco  of 
the  heir:  Co.  Lit.  112b. 

If  the  hmds  are  devised  by  the  will  subject  to  the  direction, 
it  would  seem  the  concurrence  of  the  beneBciaries  in  the  sale 
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tvoiild  1)0  no  more  necessary  thiiu  tlio  concurrence  of  the  heir,  if 
the  lanil  is  not  devised. 

The  proper  form  of  eonveyanec  in  such  a  case  appem-s  to  bo  a 
bargain  and  sale  which  will  not  require  to  be  enrolled  under 
■-'7  lieu.  VIII.  e.  10,  as  it  takes  effect  at  common  law  and  not 
under  (lie  Statute  of  Uses. 

If  the  testator  directs  copyholds  to  be  sold,  or  to  be  sold  and 
conveyed,  the  purchaser  is  entitled  to  be  admitted  without  the 
previous  admittance  either  of  the  trustees  or  the  heir.  jroMrr 
V.  rmtoii,  2  Wils.  400  ;  11.  v.  Il'i/M,  11  W.  K.  TO  ;  :i  13.  &  S. 
201. 

The  same  principle  applies  if  the  copyholds  are  devised  to  the 
trustees  subject  to  the  power.  O/rian  v.  Riihimhoii,  0  Ila.  CII8  ; 
■-'  IJ.  M.  &  G.  (io8. 

A  trustee  for  sale  cannot  contract  to  sell  at  a  future  time  at  a 
price  now  fixed.     Cl'ii/  v.  liiiffonl,  •'i  Do  G.  &  S.  T(i8. 

A  power  of  sale  to  be  exercised  after  the  deatli  of  a  tenant 
for  life  ctmnot  be  exercised  during  his  life,  though  he  may 
eonsent  to  the  sale.  Bhirkhii:  v.  Latci,  2  Ha.  40 ;  Jnhmlone  v. 
}M,er,  8  B.  2.33;  -^  'U  v-  lliili\  17  Q.  B.  91  ;  Wmit  v.  Stalli- 
lirm,  L.  R.  8  Ex.  17-5. 

A  direction  to  sell  within  five  years  has  been  held  to  be 
dirccfory  merely  where  the  purchase-money  was  to  be  applied 
in  payment  of  debts.  Penrce  v.  Gardnei;  10  Ha.  287  ;  see 
C"f  V.  Hall,  1  Jur.  N.  S.  972. 

It  appears  to  bo  clear,  that  where  a  reversion  is  settled  for 
lil'.-  witli  remaindei-8,  and  a  power  of  sale  is  given  to  trustees, 
the  power  of  sale  may  be  exercised  before  the  property  falls  into 
possession.  Clark  v.  Sei/mom;  7  Sim.  67 ;  Blachroal  v.  Bormira, 
4  Dru.  ^<.  War.  441,  408. 

If  the  reversion  subject  to  the  life  interest  of  A  is  only  to  be 
sold  with  the  consent  of  the  person  in  possession  under  the  will, 
the  jiroperty  may  be  sold  if  A  surrenders  his  life  interest  to  the 
person  entitled  under  the  will.  TnicH  v.  Ti/ssoii,  21  B.  4.37  ; 
see  Gilt'H  V.  Jlonicr,  l^j  Sim.  359. 

"Where  the  consent  of  a  tenant  for  life  is  required,  an  infant 
tenant  for  life  may  couiicnt,  if  there  is  an  intention  shown,  thai 
the  power  should  be  exercisable  during  minority ;  for  instame, 
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lomms.     -l/c.™,,/,.,.  V.  .V,7/,j)  CI,    j.)j 

power  o(  s,.lHmny  bo  ox.,v,m.,I  with  tlio  consent  .,f  tl,e  f,,,„„t  r';'™™"- 

^bIh"  r^T""' '"  '""''''""^^•'  ^'^'"'"'-"^  -';;:' • 

-'li.  Ill;   £,W„/,.  V.  y/„„„„^,.,/,^  .-,,  |.   .,.., 

f'«V«v  V.  ,S7/y/,/,  o-  (.,,  J,   -    .  .    ■  ■•■      '         "    '  ■"'/'"■■ 

J        iiini   nis  nn:iit  („  (iiiisent  U,  tie  ^il-    tl],.  "'l"'»"ul' 

oneurrcnoo  on,.„  ,.,ienee  „f  „,„  ,,„  ,.,,,,^  .^  ,,^^         ;-      -  • .■™.. 

Ilnrliiirhn  v.  /J,,-,,,  Kj  Sim.  f.j:,  "' 

1  roceeds,  an  1  tl.ore  was  a  direclion  that  no  investment  .h«„l,l 

■tn  L.  J.  ch.  w  '  "    "■  "■  '•'''; 

r  m.,.™,e  u,,on  trnst  „  pav  her  an  annuity,  it  wa.s  le  1 ,, 

^.ter. ..,  .,,0  we.  tena.:;!  i:!.  t  it::^!  z  J:)  ^«-- 

whether   the   j-ower  eouM   be  exerei.ed   after  the  death  of  a 
daughter.     S,,,.rs  v.   «/,„„,/,  33  B.  114.    .  ^  j    ,  I   ,  "^  " 
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A  i.i.wur  of  sale  given  to  the  testator's  executors  or 
atlTiiinistrntors  miiy  bo  exorcised  by  his  administrator  (liiraiifc 
.iiimire  (liiilr.     MuiiMil  V.  Aiiiixli-oiifj,  It  Ecj.  4'2:). 

A  diRiculty  somotimi-s  arises  where  there  is  a  diiwtiou  to 
^fll  tho  tostfltor's  land,  but  the  ])ei-sons  to  can-y  out  the  sale 
:ire  not  mtiitiojiod. 

In  ftuli  ^■llsl•^.  it  the  iiurpose  of  tho  salu  is  to  \my  debts,  tho 
executor  is  the  person  to  sell.  Aiwn.,  :i  Dyer,  371b;  MiMi  v. 
iriMi.:  1  Atk.  -IJO;  Forlmy.  Pencocl;,  11  M.  &  W.  f>;iO ;  see 
Ifimiirr  V.  SInitloti,  1-J  W.  R.  :t67. 

Tho  fame  is  the  ease,  if  the  priteeds  of  nale  are  to  be 
divided  with  the  personalty  in  eerti  in  shares,  though  there  may 
be  no  eharge  of  debt^-.  ri/Mn,  v.  7/y-fr,  2  S.  &  St.  ■-•;18  ;  War<l 
V.  JUrt,,,,  eit.  11  Sim.  1(>0;  Forh,-  V.  I'tmod;  11  M.  &  W. 
030;  1  Vh.  717. 

J!ut  a  mere  direction  to  >oll  lands  and  diride  tho  proceeds, 
wher<>  they  are  not  mixed  with  the  personalty,  or  a  direction  in 
certain  events  to  sell  lands  which  ate  directly  devised,  gives  the 
executors  no  power  of  sale.  Heiitlmm  v.  WillMrc,  4  Mad.  44  ; 
I><,llm  T.  limnlull,  1  J.  &  W.  IH'J ;  Alhim  v.  Fryer,  3  Q.  B. 
44',';  Cmli'V.  Fi(lhrool:,»  Ha.  20,  ■J7.S  ;  Hnijilon  v.  Wooil,  ih. 
27!l.     See,  however,  Lodloii  v.  Uicklon,  I  Cb.  C.  170. 

A  devise  of  real  ond  personal  estate  upon  trust  to  invest  the 
■  same  in  certain  securities  has  been  held  to  give  an  impUed 
power  of  sale  over  the  real  estate.     Affleek  v.  Ja„m,  17  Sim. 
1-.>1  ;  Mmer  v.  On,  7  lla.  473;  ConM  v.  Pmrce,  7  lla.  477. 

But  a  power  to  invest  will  not  have  this  effect,  llf  Holhinij : 
IMIimmj  v.  Jlulhmiii,  00  L.  T.  46. 

A  direction  to  divide  real  and  personal  estate  into  moieties 
docs  not  alone  give  an  impUed  power  of  sale.     Coriml:  v.  I'Kmr. 

-  Ila.  477. 

But  wliere  tho  realty  and  personahy  ar.  blended  and  directed 
to  be  divided  among  a  numerous  class,  the  proper  inference  may 
be  tha":  the  testator  most  have  intended  a  sale.  Flux  v.  Ikni, 
:i3  W.  E.  2^'8  ;  C^V/Vi  v.  Cooh;  (WO-j)  1  Ir.  20!). 

Where  there  was  a  power  to  sell  trust  funds  and  buy 
land  to  be  held  on  sueh  trusts  as  would  best  correspond  with 
those  then  subsisting,  with  a  direction  that  land  purchased  should 


I'dWKRS  OK  SAI.i:. 

bo  consiJored  personalty,  it  was  hoU  that  tbo  powor  „f  sain 
cxtenJed  to  purchased  lands.     Tml  v.   T,ilM,i,n,,  1   En     174- 

A.Hlwhero  thoro  is  powor  t.,  in,o.t  in  the  purdias,,-  or  on 
mortgage  of  land  ..r  in  investments  anthorised  by  law,  a  power 
to  vary  "sue!,  securities"  gives  power  (o  sell  land  punliased 
under  the  investment  chu.se,  /„  .,.  a,„,  „,„i  ^„,„„.,  c„„tn„-, 
(ItlO.J)  1  ('],.  :)S6. 

If  trustees  have  inv.-sted  trust  funds  in  land  without  any 
autlua-.ty,  they  ean  sell  the  land  with  the  eoucurrenee  of  a 
benefloiary,  if  ,dl  ,he  benefl.iaries  are  free  from  disability  and 
abh.  to  eleet  to  take  the  land  as  laud,  or  without  any  eon- 
eurrenee  if  they  are  not.      hi  re  r,ill,ii,  ry>  J,    J    (■],    -,s; . 

j'o.r, r , .  ji„„h,  iim]-2  ch.  m,  im -,  /„  ,r  ,/,„/,,„,  ,„„/jr  /.' 

li'iii,i/i,// a,-  Po.,  (limn)  •_'  Cli.  :;(;■.), 

A  power  of  sale  is  als.,  implied  from  a  charge  of  d,..hts.  S/„,„- 
y.  Jtnrn,;  1  Kee.  -Vj');  ]l,ill\.  Harm,  4  M.  &  Cr.  -Mi. 

Tlie  dillieulli,.8  raised  l,y  (bo  question  who  is  thi.  proper 
person  to  sell  when  a  power  is  implied  from  a  charge  of  debts 
have  been  to  a  great  extent  removed  by  statutory  enactmeut 

liy  the  Land  Transfer  Act,  IS'I?  {(in  &  (ii  yict.  e.  (I>),  s  J 
the  real  estate  of  persons  dying  after  January  1st,  1S!),S,  ve'sis  in 
their  personal  representatives,  who  by  sect.  :.'  have  the  same 
powers  over  it  as  if  it  were  a  chattel  real  vesting  in  them  They 
can  therefore  sell  it,  whether  there  is  an  express  ehar-e  „f  debts 
or  not.  '" 

By  the  J,aw  of  Property  Amendment  Act,  1809  (■.'•>  &  a3 
Vict.  0.  ar.^,  which  applies  to  wills  coming  into  operation  after 
the  i;ith  August,  lH.5y,  it  is  in  eltcet  enacted  (sects.  14-10) 
that  devisees  in  trust  of  the  testator's  whole  interest  in  re.l 
estate  charged  with  debts  or  legacies,  no  provision  being  made 
for  the  raising  s.ieh  debts  or  legacies,  may  raise  (he  same  by 
sale  or  mortgage,  and  where  the  estate  subject  to  the  charge  is 
not  devised  to  trustees  for  the  testator's  whole  interest  the 
executors  have  a  similar  power  of  raising  the  amount.  Seo  /„ 
><A,/„im  ,111,1  Pmy'x  Cou/riief,  (ISifJ)  1  Ch.  'iji. 

Sect.  10  does  not  enable  an  administrator  to  sell      /„  ,-,,  r/,,,/ 
,(u,l  Telleij,  16  Ch.  D.  3. 
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Sett.  IS  ilcclnrcs  thnt  the  said  ecctioiw  of  the  Act  shnll  not 
cxtoml  to  II  (IprncBiiiil)  dpviso  to  nny  person  or  persons  in  fee  or 
in  tail,  or  for  tlio  testator's  wliolo  estate  and  interest  cbarged 
with  debts  or  lepaeies,  nor  shall  they  affect  the  power  of  any 
suc'h  devisee  or  devisees  to  tell  or  mortgage,  as  ho  or  they  may 
by  law  now  do. 

Sect.  IS  does  not  ajiply  where  au  estate  is  devised  by  way  of 
Eettloment,  nor  where  there  is  a  devise  to  a  person  when  he 
attains  twenty-four.  Ite  Wihuii ;  Piiniiii'jtoii  v.  Pniiii';  54 
L.  T.  U(H);  //'  IV'  Rimiic-iii-Fitniesf  (.'ui'ponifioii  ami  Jlciir/liimii, 
(1!»03)  1  Ch.  :!'!!). 

In  eases  where  the  Act  did  not  apply  the  law  was  not  in  ii 
very  satisfactory  state. 

II.  Wliere  di'bts  and  Icpicies  were  charged  on  land,  and  the 
laud  was  devised  to  trusti'es  upon  trii.sts  not  including  the  pay- 
ment of  debts,  the  trustees  and  not  the  e.wcutors  were  apparently 
the  persons  to  sell  and  receive  the  purcbasi'-money.  S/niic  v. 
Horm;  1  ICee.  jjf» ;  Sal/  v.  Jlnri-i',  4  M.  &  Cr.  2U4  ;  Slroiiijliill 
V.  Amleij,  1  D.  M.  &  G.  047;  Siibiii  v.  Ilnipi;  27  D.  533; 
lliiilkiiKOii  V.  Qiiiiin,  1  J.  &  H.  '-iM. 

In  .sueh  a  ease  the  fact  that  the  tnisteos  took  only  an  estate 
imr  milie  rii;  the  use  in  remainder  being  executed  by  the  effect 
of  the  Statute  of  T'ses,  did  not  nifect  their  power  to  sell  in  order 
to  raise  the  charge.     Eiih/uilli  v.  Ariiintfiiil, 2  K. &  J.  -Vii. 

h.  When  there  was  a  charge  of  debts  and  legacies  on  land, 
todeU.,toa  and  the  land  was  devised  beneficially,  expressly  subject  to 
person  who  i«  ii      „],„r„e.  to  a  i)erson,  who  was  one  of  several  executors,  he 

ultto  executor    Li*v^v**<*p»  i_  7 

'  could  sell  and  pass  the  legal  estate.  Coliji'i-  v.  Fimli,  5  II.  L. 
Olio  ;  Johimn  v.  Kfiiiu'll,  ■!  M.  it  K.  Ii24 ;  Cdi-ii'i-  v.  C<irlinii//il, 
8  Ch.  971 ;  L.  R.  7  H.  L.  731. 

c.  Where  there  was  a  charge  of  debts  and  legacies  on  land 
which  was  given  to  a  devisee  for  his  own  uso  or  as  to  which  the 
testator  died  intestate,  the  better  opinion  appears  to  be  that  the 
executor  could  not,  but  the  devisee  or  heir  could  alone  give  a 
good  title.  Dor  \.  Iliiglicx,  6  Ex.  223  ;  Johnson  v.  KriiiirtI,  3 
M.  &  K.  024;  Corsi-r  v.  Cnrfwriijlil,  8  Ch.  071,  975.  See 
amllmj  V.  Cni-fi'i;  1  Coll.  044. 


RpTieficial 
tluvine  subject 


Devise  to 
IKTson  not 
executor. 


I'II.\K( 


|>K  MKIIT.S. 


4^3 


Chip, 
XXXVII. 


On  tlic  other  hand,  uu  i,it.„iitiun  iiiiglit  be  ,-.,Il..,t,.,l  tr,„n  tl„ 
will,  th.'.t  tho  executor,  nn.l  not  the  .l.^vi.*.,-,  «„s  i„|,.„,I,,l  f, 
enforce  tho  <hargo,  iu  whidi  case  tho  i«wor  of  mU.  i„rU„l,.,l 
tho  power  of  passing  tho  hgal  oslato  a^  «.H. 

TI1U8,  if  tho  hinJ  was  ilcvisod  for  lito  with  ,,mti„.^,,t 
roranmdors  ovor,  it  is  doar  that  tho  ,lovi,o,.s  couM  not  niako  a 
good  title;  yof,  on  tho  other  hand,  tho  charge  must  bo  raised 
at  onoo,  and  theroforo  a  power  of  sale  wa,  implied  in  tho 
executor.     IMiiimi  v,  Loic(if,i;  5  D.  il.  &  0.  ■4:'> 

Where  a  testator  directed  his  debts  to  bo  aid  hy  hi.s 
executors,  and  charged  thera  on  his  real  estate,'  a  power  of 
Bale  by  implication  waa  not  given  to  an  administrator  l„  ,r 
Clny  ami  rrllrii,  KiCh.  I),  .'j. 

Lord  Ilomiily  appears  to  have  been  of  opinio,,  that  a  ohar.-o 
of  debts  on  lan.l,  where  the  land  was  beneficially  devised,  -avo 
tho  executors  an  implied  power  of  sale.  See  Uyiylni  v.  ,SV/v,, 
21  B.  3;J7j  BoWm  v.  Slmumn!,  t  Jnr.  N.  S.  .071;;'  l,„t  t'hes,'. 
cases  may  be  supporte,!  on  other  gr.ninds. 

For  tho  opinions  of  tho  text-writors  on  this  snbje.t  m,. 
Sugd.  V.  &  P.  i:ith  e,l.  .545  ;  P„w.  lai-l,-. ;  Wllian.s  on  Iteal 
Assets,   oh.    vi.    p.    77;     David.son's    Conv.    vol     ■'  ^    - 

im,  n. ;  Dart,  V.  &  1>.  097  .,-,.  ;  I,„„.in  on  Trusts,  r.V,  ,,,,  ■.' 
Ilayes  and  Jarman's  Cone.  Free.  4!M  ;  Farwell  on  I'owcs, 
70;  Carson's  Uoal  Property  Statutes,  H:i  ;  Godefroi  on 
Trustees,  387. 

>l  A  charge  upon  land  of  speeiHc  debts  or  of  a  sinfjle  legacy  ,,  . 

did  not  enable  tho  devisee,  though  ho  might  also  bo  executor   ^pSSeb.„ 
to  make  a  title.    Uomn  v.  miM.irr,  3  Sw.  09!.;  y„  ,,.  UM.rk  '■  U^-h^-'" 
Il,„i„'H  V.  HiUeii,  42  W.  K.  473;  71  L.  T.  74. 

-Whether  under  a  charge  of  logacios  only,  the  devisee  t„a„„o, 
could  seU  or  mortgage  without  tho  concurrence  of  tho  le-atocs  ''«»""  ™.l>-. 
IS  a  question  of  some  .liffieulty,  Iu  Jhn,  v.  Jhni,  ■>  H°&  St' 
448,  it  was  hold  ho  could  not,  and  iu  Johmi,  y.  Aau,r/f,  .) 
M.  &  K.  (324,  Lord  Lyndhurst  h.ys  down  that  x;hero  legacies 
alone  are  charged,  the  pui-chasers  of  tho  real  estate  are  bound 
to  see  to  the  appUoation  of  tho  pui-chase-moaey  (p.  (i.'iU). 
But  tho  point  did  not  arise  iu  that  case,  and  Lord  Lyndluu'st's 
reasoning  was  not  approved  by  Lord  St.  Leonards  in  Sf,-o„!//,m 
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Tho  Ti.;wa  nimm>\  in  SInmjhill  v.  Ai.^hi/  and  C„l,/ri-  y. 
Fiiicl,,  seem  to  hnvc  received  statutory  approval  by  feet.  1.M 
of  I,ord  St.  Leonards'  Act,  wliieli  declares  that  tho  Ait  is  nr4 
to  affect  tho  power  of  a  devisee  M.hject  to  debts  or  legacies  to 
sell  '■  as  ho  may  by  law  now  do  "  (see  also  Mr.  Waloy's  note 
to  iMvidson,  vol.  ■.',  part  ii.,  Afovtgages,  p.  47f  ;    It,.   Vihot,  ; 

I'lllulllljlO)!  V.  Plll/Ui;  31   ■\\'.   1{,   ;-,10, 

liy  tho  Trustee  Act,  lKO:i  (Oti  &  oT  Vi,.t.  e.  ry.i),  s.  1.3,  « 
trustee  in  whom  a  trust  for  solo  or  a  power  of  sale  is  vested  by 
an  instrument  ooniinp  into  operation  after  December  3 1,  I8,'^l, 
may  sell  or  eoueur  with  any  person  in  si'lliuj;,  sidyect  to  prior 
charges  or  not,  and  either  by  public  auction  or  private  eontract 
and  subject  to  such  conditions  as  he  thinlis  lit. 

.Sect.  It  provides  tlwt  a  sale  niatlo  by  a  trustee  shall  not  bo 
impeached  by  a  benefieiary  on  the  ground  that  tho  conditions 
were  depreciatory  unless  it  appears  that  tho  consideration  for  tho 
sale  was  thereby  rendered  iuadeciuate,  and  after  conveyance 
a  sale  is  not  to  be  impeached  again.~t  tho  purchaser  on  the  ground 
that  tho  conditions  w.ro  depredatory,  unless  tho  purchaser  was 
acting  in  collusion  with  the  trustee,  and  a  piu-ehaser  caim,,t 
make  any  objection  to  the  title  on  the  gr.>imd  aforesai.l. 

Trustees  with  a  jKiwcr  of  sale  coidd  always  joiji  with  the 
owner  of  imother  property  in  selling  both  properties  if  snch  a 
mode  of  sale  was  benelicial ;  but  tho  purchase-money  must  be 
apportioned  before  the  completion  of  tl.e  purchase.  ( '„veu,lhli  v. 
CiimuMi.  10  Ch.  :ilf) ;  Monh  v.  nim,l„im,  2  Ch.  D.  5J0  ;  /„ 
re  Cooper  ,„„/  Mini,  t  Cli.  D.  KO-,',  where  /,',*  v.  (M.n,  1 
J  •.  J.  &  S.  -id.),  is  explained. 

A  power  of  selling  for  a  particular  purpose  only,  such  as  pav- 
ment  of  debts,  i  of  cour.se  at  an  end  it  the  jnirpose  is  satisfied. 
Ciirh/on  V.  Tnisrotf,  'M  Eq.  348. 

In  the  ordinary  ease  of  a  power  of  sale  given  to  tnistee- 
without  any  express  limit  of  time,  so  that  it  is  necessary  to  fin.l 
some  limit  to  save  tho  power  from  invalidity  on  the  ground  of 
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nt  is  nf ,, 


possession. 

-"'"""'///v.    f  •„///,.,.    .1    ,.     „  -  ''"aoiiltflv  ill       ~'*"J. 

j:- -  ..p,.oi.,,u:::i .  rt:;^  -^ "-'-  'r'^:  ^u*. 

»•"-*■...,  unless  ,i,e  poLl,'  "'^  f  "■«  ""-or  1;,,,  ,„ 
"'"■''■.  -t  JX.  &  Cr.  40,;.         '■  '""*'"'^^'  «  M-I.  I.i. ;    HtL  I 

'-'«meot,  the  c,„h„„.,;;':;''  '-.  "'o  -„.,,n,.,i,„.  of,! 
««<..sed  during  a  certain  ,,  iod  "  T  '""■"■'^"  '"  --o 
y  period,  thoug:,  ,,,  i„  J-  -rto  oxoroi^.d  durin.! 
-'»«s«on,  provided  an  „b,o,ute  7   "■""'  "'-'"'oly  in 

o  put  an  end  ,o  the  pow^'trr^  ""'  '"^™  ""^  «te 

t"  bj;  any  bone8,iary. 


IIS 


ADJIINIWTUATIVK  I'DWKliS  OK  TUIISllOKS. 


Cb>p. 
UXTII. 


Imiiilri.' 


II.  ri.«(i- 


III.  Tiivirr  ty 
iiiorttfii^'-. 


transfer. 


/„  /,  Tm^lir  1111,1  Mi/rj,'  Cniilnlrl,  ■,';  t'h.  1>.  'il'):  //'  '■ 
l>u,iy/,i,  ami  J'wnir'  Cut  ml.  ll!li>.')  •_>  ('!,.  '.MIO. 

A  iiur.lmwr  ni  fredi'iliN  unilMr  a  lni«t  for  sulii  fur  [wynn'iit 
ijf  Ji-lita,  i.r  miilor  ii  |i(iwci'  iif  cnli'  i>x|iri'hii  nr  imiilii'il  fur  tlio 
snmi!  i.'iriww,  «;i«  not  eiititli'il  iimler  the  oM  Inw  to  iiujuirp 
\vlu'tl"T  any  tli'btn  wcrt*  pulisistliij;  unit'!*.'*  twfuty  years  had 
1  !ii|iwcl  sin«>  till'  ti'Btatoi-'M  cUatli.  In  ir  '/'iiiii/iiinii/-  Williiiiun  miil 
J,ini,l,ii(,  •-'()  Ch.  I),  lli'i :  III  n-  Miihiiiiii'  iiinl  "'////.,  i:)  1,.  U.  Ir. 
:i.x.';  !.■)  L.  U.  Ir.  :ix:i. 

A  [imiliinor  from  the  osciutoi-  of  Iciisi'hohK  !.•>  not  entitled 
to  iiiipiire,  nlthoiifrh  more  tliau  twenty  veurrt  liuvo  ehipsed  sinee 
the  testator's  ih'nih.  In  ir  U'/n'il/ii;  oo  ( 'b.  H.  -"itll  ;  /n  /'■ 
f'riiii  mill  l-'iir:r\  Cuiiliwl,  (INIIl)  •'  Cli.  iHl.  e.xiiUining  //;  n 
3l»l>iimi.,-  mill  Wlilli;  V-S  1-.  1!.  Ir.  MS-,';  1.^  L.  1!.  Ir.  :)s:l ;  se,. 
In  re  Vnrill,  (l!Mi:i)  1  Ch.  IL". ;  /,-  ir  Iliijijiii^  ninl  Sli/,l„i,.i.,i\ 
CoiilrmI,  (lOOli)  1  Ir.  ti.V). 

Whieh  mle  is  to  Ik"  uiiiiliud  to  a  sale  of  real  estate  by  a 
jiersonal  representative  sinee  tlie  Land  I'ransi'er  Aet  remains  tti 
be  (letenninej. 

A  ]io\ver  to  postpone  tlu'  sale  of  tlu^  resiilnary  estate,  which 
is  giv  en  on  tni4  for  snh',  involves  a  power  to  earry  on  a  business 
forming  part  of  the  residue  draing  the  period  of  postponement. 
In  ir  Cmrther;  Ml.lillii/  V.  Cimlhii;  \\X<.):,)  '->  Cll.  ■.0. 

A  power  to  poiitpone  may  ho  so  framed  as  to  authorise  ;in 
iiidelinite  postponement  or  only  a  postponement  tor  a  limited 
period.  In  n-  Ciwiilin;  unjirn  :  In  rr  Smilli :  Arnulil  v.  Uniill,. 
(IWIti)  1  Ch.  171. 

A  powcT  to  mortgage  does  not  authorise  a  sale  ('i>,  though  it 
authorises  a  mortgage  with  power  of  sale  fji).  Cmk  v.  Uincmu, 
■2'.)  li.  I'.'M  ("I ;  hriilijri  V.  Lnniiniiiii.  'J  I  B.  '-'7  ;  In  rr  Chniinri\ 
Will,  S  Kq.  ."jti!),  overruling  Cliirk  v.  lioi/nl  I'linnjilicdn,  4  Dr. 
■Jli  ('<).  See,  now,  seet.  lit  of  the  Conveyancing  Act,  IhSl  (41 
&  4-")  Vict.  c.  41),  which  confers  a  power  of  sale  oi^  mortgagees. 

Under  a  power  to  raise  a  sura  by  way  of  mortgage,  the  costs 
of  cUceting  the  security  may  be  raised.  Arni^li-iiinj  v.  Ann- 
..houij,  18  Kq.  541. 

And  a  trustee  may  raise  the  costs  of  transl'erri;ig  a  mortgage. 


i:::m^v'^-y^f^' 


POWKR  TO  MORTGAOE— RECEIPTS. 

if  1...  l,a,  any  ,Iu..v  t„  ,,ro.oot  11.,.  ,.(,.(..  fron.  for«l„,u..,.  or  ,alo 

Snn-ll  V.  Ii,,l,n,,,,,  (J,S  L.  T.  .'l^.;!  ;   ,„,  J,.  -|.    ..^ 

A.  t„  ,1,0  vulidit,.  of  a  ,„„r,p,B„  1,,  ,,„„,i„;  „„j„^ 
Wl„.r,.  t™.toe»  hav„  ,,.,„,.,■  ,„  ,„..k,.  „„t  „f  .„„„„„  „^ 

And  ,.,  to  wlmt  w„r.l„  give  „  po,v...r  to  mori«„,.o,' .„,  /„  „, 

^«  w.  n,  ,.„;  yj„  ,r,M,.  /. „,„,..  ,,  i,„„„„^ ,,,  L  T  ai.-, 

JieilmriH  v.  l!,„ii,i;  li"i  L.  T.  27t». 

By  sort.  -,'0  of  the.  Trustoo  Act,  lS!i:i  (,-,()  .,i  ,-,;  Viul 
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'>'■>).  IV.  l',,,-,. 


the  re...,,,t  of  ,.„y  trustee  for  any  „,ouoy.  aecuritics  or  „ 
I"'.-s.,„a    ,,ro,,erty  or  odoots  ,,„j-aM..,  tran,sf.r..lle,  or  ,l,.|iv,.r- 

clmrg''  "'"^"'  ""^  '""'  "'  '"'*'•"  "  """^"  "  """'■"■'"  '"'• 

Tho  section  applies  to  trusts  cre.f,.,!  before  or  after  th,.  ooni- 
iiioncemeiit  of  the  Act. 

«  trul'  t  "'  ""■  ''r'"  '^'''  '*"  (•""'  *  ''  V'^'*'  '■■  «^).  «-"-  » ipt  ,„ 

«   rustee  to  appo.nt  a  solicitor  to  be  lis  agent  to  receive  «nj  ^^-' 
„uc  a  a.sch,,rge  for  any  money  or  valuable  consici.ration    or 
pro,,er  y  recov..r„ble  by  „,o  trustee,  by  pern.it.ing  the  solicitor 
to  have  the  custody  and  to  produce  a  dec.l  c.ntaining  any  such 
recejpt  as  .,  referred  to  i„  sect.  ,,  of  the  Conveyaocin!  Act! 

The   section    applic,    only   wbcro  the   money   or    v.,l,u,blo 
—ration  „r  p.,,,.  ,,  U  received  after  the  24th  December. 

In  eases  to  whieh  the  section  does  not  apply,  trustees,  nnUs, 

:r:f t "  r " ''  "^  ''^'"""™'  -■'-  '■■•'••'  ^^^^. 

.ght  not  to  authorise  a  solicitor  or  other  agent,  or  even  one  o 
bemselves,  to  receive  purehase-money,  and  the  purchaser  m" 
s>st  upon  payment  either  to  the  trustees  porsonallv,  or  to  thei^ 
count  at  a  bank.     /«  ,..  ,,,,„„„, .,,  ch.  V.  ,H7 ;  V«  re  No  J, 
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Tho  testator  may  Jirott  that  an  infant's  rectipt  it  to  Ic 
cfTc'ctiiul.     In  tr  linuin- ;  Prfn-H  y.  JlttUi-hnrftn,  W.  N.  IMI».J,  *iH. 

An  cxtTtitur  may  m-U  or  niortj^ngo  nny  jmrt  of  tlie  tostator'it 
pcrHonul  a»H<tf'.  Kml  Vum'  v.  IHijilnt^  ■"*  ( 'li.  W>'-\ ;  Cri'ilt/und-  v. 
}>'#",  \'i  K<i.  'OtVj;  /;.;/■//  V.  fi'MoHM^H  V\i.  747;  /«  o  Iti/nn 
fiml  Kanw'i'j/,,  17  L.  U.  Ir.  4'i  ;  /»  »v  Wl.i^ihr,  :J5  Cli.  1».  :>(il. 

Tlio  oxoL'Utnr's  power  rxtondi'fl  turonl  tfttatp  u§pd  fur  partmr- 
(thip  purpoprfl.  Wtst  of  Ei<'jhii-f  mid  S  nth  U'iiIim  l)iyf>'<ft  H>'nk 
V.  Murr/i,  ■-»:;  f'h.  I).  l:iS ;  we  //-//'""  V.  /■'"y,  H  L.  U.  Ir.  M\ ; 
/^rnV/  V.  Kron,nf,  PI  L.  It.  fr.  IV 

And  by  way  of  mmproniist',  u  nalo  pnrtly  fcr  Blmros  in  u 
company  m:iy  bo  u[ilu'ld.  'fVx^  r»/'  F.niihnif  Bmil:  v.  Miar/i,  ',':1 
Ch.  D.  LIS, 

An  ndnnuistratnf  ilnitinte  uiiiion-  ''fti/r  bos  tbr  siiiuo  iH^wer 
of  M'lling  pLM'snnnl  iiru|H>rty  m  an  oxuoutor.  In  fv  Copr,  Jfi 
Cli.  I>.  4!»;  In  re  nohi-'^oinox/  JI'fri//Hn,iM,{\H'X>)  1  Ir.  IlOfi ; 
overruling  /n  tr  li'>hiu>^ont  !!  L.  It.  Ir.  1"J!*. 

An  lubuinl.'-tratur  tiinuot  by  murtjrngo  ruiso  nionoy  for  tho 
repair  of  leaseboMs,  wliicb  bo  is  not  undiT  liability  to  repa'i'. 
Jiidtftty.  LnviM^  -JO  rb.  D.  74  >. 

A  person  wlu)  bas  ttikon  out  administration  as  attomoy  to 
nuotbiT,  mnut  distribute  tlie  usscts  bimself  and  cannot  safely 
baud  tbem  ovtT  to  bin  principal,  so  long  08  bo  bas  not  const  i- 
tutcd  biniscU  admiui>tiiitor.  hi  ir  Jirndrlf ;  WoOfi  v.  linnhll, 
(1001)  1  i'h. -';;i». 

I)y  tbo  Land  Transi'-T  Act,  IS1J7  ((iO  ^V:  GI  Vict.  c.  Crj), 
S8.  I,  y,  in  case  of  dcatb  since  tbo  1st  January,  lf<i)8,  tbo  real 
ostatc  Vests  in  tbo  personal  rei-rcsontativcs,  and  all  cnactraent^ 
and  ndcs  of  law  ...  in  relation  to  tbo  ndministration  of  pei- 
Bonal  estate  and  tbe  powers,  riglits,  duties,  and  liabilities  nf 
personal  representatives  iu  respect  of  personal  cttate  opply  to 
real  estate  so  far  as  the  same  aro  applicable  as  if  that  real  estate 
wore  a  chattel  real  vesting  iu  tbem,  but  some  or  ono  of  several 
joint  personal  representatives  cannot,  ^^itbout  tbe  autborlty  ol 
tbo  Court,  soil  or  transfer  real  estate. 

Where  tbere  is  a  trust  for  eonversion,  unautborise<.l  securities 
gbould,  as  a  general  nde,  be  W)ld  witbin  a  year  from  the  deatii. 


,  ^r^*^  'mmmTm!m3m^''w^''^m: 
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H'llf   V.    Uimpri;    j  J).    JJ.    ,^   (j     ;|:|s 
]l.  ISI. 

Hut  exoouloB.,  who  imid  fi.l,-  p,,,),,,,,,,,  tl„.  ,,,1,. 
of  lluotimting  v„l,ie,  u|mii  which  tlicr,,  j,  „„  l,„l,ili, 
liab.o  for  a  KiM.     //,„■/„„  y,  Uurl.m,  I  M.  A  (V. 
V.  Kint,  :>  V\\.  1),  ,508. 

Hhttro,,  upou  which  thur,.  i»  „,,  u„li„,i|.„l  liul,ii:iy j-ht  t., 

bo  sold  within  tho  .roar  uii.lcr  a  .lirriliun  to  o.„v   ,        < ;.,„il.,in, 
'•  r/«/X-,oH,  :i('h.  iMi:,;  s.iilil„„i„-  V.  7',/,/„r,  1.1  •.„   ..)>'.'  /•• 
jir./'«  UMmjl,  V.  />,.  r-///,v«  yjr,„,,,r„,  !■,.  y ,',,,  ,    V  ■  \ 

If  IliiTi)  is  a  discn^tioiinry  hn-t  to  conv. ,  • 
nonmwg  thoir   ili«Toti.;ii   will  not   \„-  !.,, 
»hiircs  upon  which  the  liubihty  i»  unlimi>    I, 
Di-imlUij  V.  l',irlii,lij,;  1,1  CI,,  "d.  ^.y-,. 

As  to  wasting  securities  soo  J)'/,/«y  y.   .S 
TUkiicr  y.  W,/,  18  Kii.  l-,',). 

tender  •,':)  &  H  Vict.  e.  llo,  h.  :)0,  e.s.rulor    I,,  ,1  ,  „,.  ,■  (  , 
comi.ron>i,,o   ,U.bt,   „„d    „|..,    duims    by   persons  ehnmins   "» 
boneficmrics.     »V./  ,./■  Kn.jhiul  „i„l  Hoiill,  ir,,/,.  JMi;W  Ihnk 
y.  ir,nr/i,  ■>:i  ch,  1).  i:w;  /„  ,,  »•;,,,,,„,  „-„„,„„  ,.    ,.,,„,- 
■•12  W.  K.  »l(i;  (il  I,.  T.  .-,01. 

That  section  is  superseded  by  sect,  i'l  of  the  Trustee  Ael 
189:),  which  applies  to  executorships  and  trusts  constituted  .,r 
eri'iitod  before  or  since  tho  oommcnceuient  of  the  Act. 

That  section  provides  th,.t  an  executor  or  adn'iinistmtor  niiy 
m,  or  allow  any  debt  or  cluini  on  any  evidence  that  ho  thinks 
suffieiont,  and  gives  power  to  an  executor  or  ndministnitor  or  to 
two  or  more  trustees,  or  to  a  8<,le  acting  trustee,  where  a  solo 
trustee  is  authorised  to  cxcouto  the  trusts  and  ..owers,  to 
compromise  claims. 

An  executor  in  a  proper  case  may  compromise  tho  claim  of  Clu 
a  co-executor.     /«  re  Ilo,„jl,lon  ;  Ilml,.,  y.  Bhh;  (l!)0^)  H'L    "' 

Executors  l«fore  the  Act  had  n  fair  discretion  as  to  .uin- 
debtors,  but  the  Act  has  extended  their  powers,  and  it  seems" 
that,  as  long  as  they  act  in  good  faith,  they  will  not  be  lia.  li  for 
not  taking  proceedings  against  debtors,  lie  Oicem  ■  Jo;  ■<,  v 
Owm;  47  L.  T.  Gl. 
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l!ut  executor."  i  annot  clmrgo  the  estate  with  ft  sum  of  money 
_  iiaiil  to  coinjiromise  an  attiou  in  the  ri-olmtc  Division,  in  wliicli 
the  validity  of  llic  will  under  which  their  title  arises  is  eoutcsted. 
Omhiiiii  V.  Jl-Cii'i/iiii,  (IIWI)  I  Ir.  404. 
■  The  Trustee  Act,  IH'M  (.)(i  &  .J7  Vict.  e.  ■',:]),  s.  1,  which 
niiplie?  to  Irnsis  created  before  or  ftfter  tin-  [lassing  of  the  Act, 
luithoriscs  trustees,  unless  eviircssly  forliilden  by  the  instrn- 
lueiit  creating  the  trust,  to  Invest  any  trust  funds  in  their 
hands,  whit  licr  at  the  time  in  a  state  of  investment  or  not,  in 
the  securities  there  mentioned  (extended  by  the  Colonial  Stock 
Act,  l!)OLi  ((i:i  &  (it  Vict.  c.  (j-.'l,  to  colonial  stock),  and  to  vary 
any  such  investmeut. 

The  words  "  whether  at  the  time  in  a  state  of  investment  or 
not"  were  not  in  the  Trust  Investmeut  Act,  188!)  (oS  &  .Vi 
Vict.  e.  ;j-,'),  8.  li  (reiiealcd  by  the  Act  of  1803),  and  were 
inserted  to  give  ellVct  to  the  decision,  JlHiiir  t.  Lopix,  (l!*'.)->) 
A.  C.  11 -J. 

The  [lower  to  vary  "any  such  investment"  apparently  ajiplie.s 
only  to  trust  funds  invested  in  the  investments  enumerated  in 
the  Act.  See  /«  iv  J)H- :  L.i/in  v.  Jf'ime-Dkli,  (ISUl)  1  Ch. 
4-2.-i ;  JLimc  v.  Lopn,  (180,>)  A.  C.  )  i. 

Sect.  3  deals  with  redeemable  stocks,  and  sect.  -J  enlarges 
existing  powers  of  investment. 

Tlio  lu-ovisious  of  sect.  ■"),  which  enlarge  the  powers  of  invest- 
ment of  trustees  '•ha\iug  power  to  invest"  in  the  modes 
therein  specified,  refer  only  to  trustees  on  whom  such  jiower  is 
exprcs-sly  eoul'errcd  by  the  instrument.  In  ir  Tuttrrmll ; 
I'niiliiiiii  V.  Aniiiliiij.;  (lOUti)  •,'  t'h.  liOO. 

The  Debenture  Stock  Act,  1871  (:U  Viet.  c.  -JT),  which 
authorised  trustees  having  power  to  invest  iu  the  mortgages  or 
bonds  of  a  railway  company  or  of  any  oilier  description  of 
compr.ny,  to  invest  in  the  debenture  stock  of  a  railway  company 
or  any  .^uch  other  company  as  aforesaid,  is  repealed  by  the  Act 
of  18!):i,  and  sect.  5  (■,')  re-enacts  the  jiuwer  in  identical  terms, 
but  without  the  ]ire;iniblo  to  the  .-Vet  of  1871,  which  upiieared 
to  limit  "any  other  description  of  company"  to  companies 
to  which  Iho  Companies  Clauses  Act,   l»(j-J   (20  &  o-  yi^.f 
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<■■  m   applied.     It  is  not  oloar  whetl.or  tl,o  rccnc-t,.!  ,,owor 
.■xt.,„l,  to  tho  ..o.oalloJ  ,l3l,e„t„ro  st.,ok  of  «  li.nitccl  .onn.any 

A  liberal  construction  will  l,o  put  upon  a  power  to  trustees 
to  ...vost  m  such  securities  a,  tl.oy  think  fit.  Such  a  power 
-s  beett  hoM  to  authorise  iuvcsluient  in  llussian  railway  au,! 
l'.gypt.an  bonds  («)  an.]  ,uortf;ago  debentures  of  a  limited 
contpauy  (/„  ;  but  it  docs  not  exonerate  trustees  from  making 
proper  nupuries  if  they  invest  on  mortgage  {,■).  It  is  doubtful 
whether  It  would  authorise  investment  in  a  security  upon 
which  there  is  a  liability  (^0.  /..«■«  v.  i\-„W,,,  h  Ch.  D. 
•>i»I(«);  /;/  IV  Umitl,:  Smithy.  Tliomiimi,  {\KM\)  1  Cli  71- 
seo  .SI,,n,H  y.  S„u,trr...„,  10  E,;.  io  ;  /„  ..  AVo„-«  ;  lS,-o,n,  v! 
llro,>,,  ■>'.<  Ch.  D.  SSf.(/,);  //,„.,/.,  V.  nnn-is,  2f)  B.  107- 
W'v.«™,v.  .Uln„„ll,-i  Dr.S)(,-);  /„  ,-.  ;,,,„„,  ,,„^,,„;  /„  ,,' 
Kara,,,,,!,,  07  L.  R.  Ir.  40.5  ;    ,S-.  C.  sub  noni.  JI.„y,;,.,  y.  ],„^,,, 

The  Trusteo  Act,  IS!,:!  (.-,,)  &  -,7  Vi.  t.  c.  .-..)),  s.  8.  eoutaiu, 
provisions  applicable  to  investments  on  mortgage  as  to  tbo 
valuation  of  the  property  and  the  proportion  which  tlie  value 
should  bear  to  tho  loan. 

A  pr-ver  to  invest  on  mortgage  does  not  justify  investment 
0.1  a  contributory  mortgage.      ir.M  v.  ./o«„.,,  3!)  Ch.  ]).  (iiiO 

A  power  to  invest  in  securities  ;vill  not  authorise  tho  pur- 
eliaso  of  shares,  which  are  not  secured  upon  aiiytliin"  ui,I,.^,  it 
api>ears  that  the  expression  "securities"  is  used  as "eiuivalen' 
to  "luvostments."  7/„nv,v.  jr„rn.,.  211 1!.  107;  /„  ;■.  A'-av,«„j/,, 
~<  L.  E.  Ir.  41)0  ;  S.  C.  sub  nom.  .V,,,-/,/,,/  y.  ])„,,le,  y<;  L.  \i 
Ir.  VM;  In  1;.  i;„,j„,i-:  Iif,ij,ie,-y.  Itiiii,,,',;  (11104)  1  Ch.  17C; 
In  ir  Gi-nt  nni/  j;,i,„n'.i  Coiitrtdl,  (lltll.O)  1  Cli.  3S|i. 

A  power  to  inv,.st  on  real  securities  does  not  include  long  Rc,u 
leaseholds.     I,,  rr  Jlo,/,l\  SiHhi  E.->r-t,s,  14  Ch.  D,  CV  ™u.-itio.. 

But  sect.  .-,  of  the  Trustee  Act,  ISO:),  extends  such  a  power 
to  the  long  leaseholds  mentioned  in  that  section. 

A  power  to  invest  on  Oovernment  securities  and  on  ground 
rents  authorises  the  purchase  of  ground  rents.  Tn  ,;■  Mo,;/„n  ■ 
I'Cm  V.  Monlan,  (190.5)  1  Ch.  .51.5. 

A  company  incorporated  under  the  Companies  Acts  is  a  public  Public 
company,  but  it  is  not,  though  a  ...mpany  incorporated  by  a  ""I'""-''' 
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flmrter  frranto.l  iindor  n  spwinl  Act  spccifloally  authorising  the 
charter  is,  n  cnmiiany  incorporated  hy  Act  of  Parliament.  In 
r,'  Sharp :  HkkM  v.  Hhmp,  \->  Ch.  I).  280  ;  FMe  v.  Bo,ilo«, 
(ISni)  1  Ch.  ")(il  i  U  !■<•  fimitli ;  Dnridion  v.  Jli/rllp,  (ISnii) 
■iCh.  "i!>0. 

A  power  to  invest  in  tlio  Government  funds  or  real  or  leaso- 
liold  securities  or  the  Becurities  of  any  railway  or  other  jiuhlio 
I'onipany  is  limited  to  securities  of  public  companies  in  the 
United  Kingdom,  but  a  power  to  invest  in  the  securities  of  any 
ciirporatiou  or  company,  municipal,  commercial,  or  otherwise, 
includes  the  securities  of  companies  whether  incorporated  or  not, 
and  whetlicr  formed  or  registered  in  the  United  Kingdom  or 
elsewhere.  //'  rr  C'ii«t/rliO'r ;  L'iiiwiili>/ v.  Carter,  (l»0:i)  1  Ch. 
.•|.>2;  III  re  Slaiilei/ ;   Tniimiil  v.  Sfaiilei/,  (IDOO)  1  Ch.  i:JI. 

A  power  to  invest  by  placing  on  deposit  with  a  firm  docs  not 
authorise  trustees  to  contiuae  the  deposit  after  a  change  in  tho 
members  of  tho  firm.  In  re  Tiie/.rr  ;  Tiir/.rr  v.  Twkrr,  (18!Mi 
1  ( 'h.  7-.'4  ;  Smith  v.  Patrieh;  (11101)  A.  C.  2S',>. 

A  jiciwcr  t'.  retain  tho  estate  "  in  its  present  form  of  invest- 
ment," authorises  the  acceptance  and  retention  of  shares  in  a 
new  eonipauy,  which  are  issued  in  respect  of  shares  in  an  old 
company,  wlioso  undertaking  is  taken  over  by  the  new  com 
jiany  upon  a  reconstruction.  In  rr  Smith  :  Smith  v.  Lriri^. 
(\'My>)  -J  Ch.  OCT  ;  see  In  re  An^on,  (1907)  2  Ch.  424. 

Tho  eases  upon  investment  will  be  found  collected  in  Lewii, 
:),'ll ;  Viiizey,  428. 

Under  the  common  power  of  invesling  with  consc-nt  a  previo' 
consent  is  neicssavy,  and  it  must  he  given  at  the  tini«:  of  ti. 
investment,  and  cannot  be  given  by  anticipation.  H-itr,,,,,,,  v 
Ilari^,  :i  Mad.  Os  ;  Cliitil  v.  Vhilit,  •><)  1'..  ".0. 

If  the  consent  is  to  bo  signified  by  dei-i,  tlw  deed  may  \"- 
executed  after  tho  exercise  of  Ihe  power,  if  .  -nwot  has  b  ii 
previouslv  given.     Offin  v.  Ilarmaa,  1  D.  K.  it  .1.  -i/i 

Trustees  holding  lauds  on  trint  to  riiiw  money  o»»t  of  •':■■ 
rents  or  to  pay  the  rents  to  a  tenant  for  life,  can  let  the  lau'l- 
froMi  year  to  year  or  for  any  reasonable  tern)  Naf/I-'  v, 
Arnilt,  1  U.  \  M.  JOl  ;  Fitzpatrid-  v.  Wariiuj,  11  L.  R.  fr.  - 
not  following  III  r<  Shnn',  Trn,!^.  12  Eq.  12t. 


LEASING— MANAOEMKNT 

As  to  tI,o  construction  of  po^ors  of  lonsinff,  ,oe  ' IlnMI  / 

i ;  fi4  L.  J.  Ch.  08G.  '  ^■ 

An   executor  can   mako   a   lease    hut   if    ;  ,    , 

If  nn  executor  makes  a  lea-ic  ffivlno  d  „  i 

""■ehaso  at  a  fl.cl  price    tl       '^""^  •''"''■'""""' "r'ion  to  r. „i 

v„,„-     1  '        '  "^  "l'''""  '"  I'lircliase  cannot  I,e  "I"'™ '" 

xcroscl  agamst  the  benefieiarios.     0,.,,,,,,'   .%,„„,    y"      ,       ""'''"^'• 
^«.  V.  S„M.,.4,r.y,  Ki  Ch.  D.  2:i(i  *^ "  "'"""" 

In   fho  absence   „f    any  special   circum.tanccs   trustees   of  r         , 
>n.guous  estates  held  u,,o„   ,,i,ferent  tn.s.s  cann         Tko  a  «-"■ 

A  power  to  lease  after  ll 
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;''!erat.iJ. 


•  e\r.rf.iV,J        f        1.-      ■,      .  "  —uMi    lur  111.' f.-iiino 

t::,!';:^::!,:~  ^-  — ■'  ^"  wscs  un.u. „. 

^';™:M    *V'""'"^  -^  ™^'"^^  '«  re.^,aefc<.s  „. 
«"»  f,"an».^4   un*M'  power.,     if  /,   ]:j  Vi,+  ,.  -,; .   ,.,   ,.    ,. 

•<  c.  17;  a., /.,.,,,,,„„, ca,  r„  ,  ro,r,  ' „'"  '   " 

.argep^^ers  of  «a„a^n„.„,,  «,h  ,^  ,    ■;„;:;,^ 
»>'sand  ,iBpr,)vement-   an  ^;,en  bv  »t,    c  '  """!'/ m  X,  «,„„,». 

I  ,  '    (3,  and  ,he  ,Se.,l„l  f,„„|  ^„,,.  j,,._,  ,„  ,,;,       ^  ^  *•  -;-Pr-,„. 
^fonoy  <o  be  !„;,,  out   a.  land  ,.  ,„  .;,„  ,.  .,„,.j  „,^,„ 

C;:,;;;^;?i:rr::,— .;;,-:;: 

!v  V.  In, „.,-,,  HI  Ch.  ;i(ll ;  II,   /„,,,,   ,,     7,  ;,  '  ■^'  ' 
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And  ii  power  to  make  out  of  the  income  or  capital  any  outlay 
for  tlio  l)onefit  of  the  estate  was  held  not  to  carry  the  mutter 
furtlicr.  lie  L'U'd  Ih  TuhU'i,  si/prrt ;  soo  /*/  n  iH/imj'r  :  Dtnrli 
V.  Jiemiifjpr,  (1S!)S)  ^>  Ch.  -VJ4. 

Now,  hy  virtue  of  the  Settled  T.nnd  Ai'f,  lS8-,>  (4.>  A  40  Vi.-t. 
c.  ;1H),  8.  '2\,  and  the  Settled  T^nd  Act,  18iM)  {53  &  53  Viet, 
c.  -Ui),  8.  l:t,  cnj'itul  money  urisiny:  under  the  Act  can,  on  the 
direction  -rf  the  tenADt  for  life,  W-  laid  out  in  any  rif  the  modes 
■t'ntinnftJ  in  rW:»se  sections,  whiih  include  improvements,  and 
ina«Ui Tieh  as  land  if  iiur'.4»a8t,'d  ifiuld  !«)  sold  by  the  tenant  for 
life  and  applied  itnihr  the  Aet.  money  to  bo  invested  in  land 
can  li**  applied  as  cni'itfll  money  arising  under  thr  Act.  In  n 
Mftrbi-nzu'.,  T>  'vZ-s  2:{  Ch.  D.  750. 

TV  Conveyimunf?  Act,  1881  (44  &  45  Viet.  c.  41),  s.  4-.'. 
Ci  infers  powers  of  management  upon  trustee  ,  where  infants  are 
beii<fieially  interested  in  the  Innd,  and  expenses  maybe  paid 
out  ipf  ineome. 

AVliere  leaseholds  an;  lirM  by  irustei-s  on  tnist  for  a  tenant 
for  life,  with  limim+iens  over,  it  is  the  duly  of  the  trustees  to 
si-o  that  the  covenants  in  the  leases  as  to  repairs  are  performed. 
///  ,r  Fou-U'r;  1-mrler  v.  Ofl'ff,  10  Ch.  D.  723. 

And  trustees  for  sale  ougiit  to  keep  the  property  in  a  saleable 
condition,  and  to  execute  any  repairs  necessary  for  tliut  purpose, 
and  the  amount  may  be  roiled  out  of  capital,  if  there  is  no 
obligation  on  the  tenant  tor  life  to  repair.  In  ir  Ifotc/zh/s ; 
Frekf  v.  0////Wy,  32  Th.  D.  408  ;  see  (1002)  1  Ch.  20;  J!r 
Fmnitu  ;  Dia>noid  v.  Xnrbm-n,  (18!)8)  1  Ch.  28. 

By  sect.  18  of  tiie  Trustoo  Act,  18113  (50  i^  57  Vict.  e.  53), 
trustees  are  empowered  to  insure  any  building  or  other  insur- 
able property  up  io  tlu-ee-fourths  of  its  value,  ond  to  pay  the 
premiums  out  of  the  income  of  tlio  property  insured  and  any 
(itiier  property  held  on  the  same  trusts.  The  section  applies 
to  trusts  created  b<'foro  and  after  tlie  commencement  of  the 
Act. 

By  ^i.  1!»  "f  the  Trustee  Act,  mv.\  f.J6  &  57  Vict.  c.  53^. 
trustees  of  rfmewablf  b-aseholds  miiv.  if  they  think  fit,  and 
must,  if  thereto  required  by  ony  benofieiary,  use  their  bet-t 
endeavours  to  obtain  renewaie      Where,  by  the  terms  of  the 
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^■tflomont  or  will,  tho  t™nnt  for  life  is  ontitloa  to  enjoyment 
without  any  li,.bility  to  renew  or  rontribute  to  the  expense  of 
rencwi.I.  tho  trustees  cannot  exorcise  tliis  [.owcr  without  Iiis 
consent.  The  trustees  may  j.ay  the  expenses  of  renewal  out  of 
any  money  in  their  hands  held  upon  the  same  trusts,  or,  if  they 
have  none,  may  raise  the  cx,».nses  bv  morf-ag,..  Tho  section 
applies  to  trusts  created  before  and  after  the  commenecnient  of 
tlie  Act. 

The  section  docs  not  alter  rights  1  twcci  tenant  for  life  and 
remamdernian.      /„    ,■,.   /)„,,■„,,,.    ./,,„„„   ^.  _B„„.„y^    ,,p,,       j 

(-  ll.  (il. 

Kxcculors  or  trustees  cannot  c .rry  nn  the  testator's  businns,  xiir    r„„ 
w.tliout  express  or  implied  antic  „i(v  to  do  so.     Trnrl.  y    V  „,,   i-g""        ^" 

'■nu  14-  A7,./„,„„  V.  /;„,«,  ,:  v..   :,■  .s^«/„„.  or  «»,„•  v!  ""'" 

Where  a  will  contains  the  „snal  tri,  for  sale,  with  power 
to  postpone  the  sale,  the  executors  may  ,  arry  on  tho  business 
dunng  the  period  of  postpon.  inent.  Fii  ,;.  Cl.muclhr  ■ 
C!,n„c.'/I..,-  V.  Bro,n,,  -,i  Ch.  I>.  4'.';  /„  ,,,  C,;,,,,!,,,- ;  WMn, 
V  r.™,.Mc,.,  im,  ■:  VM.  ,6;  /.  ,.  Snm:  An,oM  v.  SnJ, 
(ISOO)  1  Ch.  171. 

A  direction  to  carry  „n  the  testator's  business  only  authorises  w,„..  c.piw 
the  employment  m  the  business  of  f.e  capital  whic]i  the  testator  ->■ '" 
lumsclf  employed  in  the  business    .t  his  decease.      M'KrilUc  '""""""^' 
V.   Mo«,  4  D.   ir.  &   O.   744;   see  It,-  Vin„„o,lc ;    IJinanoc/.- 
V.  Ihmiiml;,  .■/'  L.  T.  494. 

Under  such  a  direction  tho  executors  are  entitled  to  „.,e  the  r„„,,  ,„„.„ 
freehold  or  leasehold  premises,  where  the  business  was  carrini  '"'■'".■'" 
on   by   the  testator,  and   they  may  mortgage   them   for  the  """""' 
punioses  of  the  brsiness.     IJrnft  v.  K,„n,e!/,  U  L.  ]!.  Ir.  4.5; 
III  re  Ciniinvii  ;  Xi.ron  v.  Ciniieroii,  iO  Ch.  D.  19. 

An  authority  to  trustees  to  carry  on  the 'business  does  not 
authorise  two  out  of  three  tru.st,  es  to  carry  it  on.  E.  n„Hr 
BiiMiir:   In  re  Mrlhr,  V,  CIi.  D.  40.j. 

If  the  executor  becomes  bankrupt,  the  beneficiaries  have  no  Pa.k™ptoy 
olaim  against  bis  estate  for  the  assets  of  the  testator  properly  "'"•"■■""■ 
omp  oyed   in   the    trade,    though    they   can    prove   for  assets 
employed  iu   excess   of  his     uthority.     E^  p„,.t.   JM,„r,t^n 
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Buck,  2ili;  ;l  Mad.  13S ;  Hrnit  v.  Iznn,  34  B.  434;  Ex  parte 
IliiMirr ;   In  iv  Mclhi;  13  Cli.  D.  40). 

Soct.  43  of  the  Convoyaiicing  nnd  Law  of  Property  Act, 
ISHl  (4t  &  4."i  Vii't.  c.  11)  provi.li'S  that  "where  any  property 
is  hi  1(1  liy  Iriistefij  In  tiiwl  for  au  infant,  either  for  life  or  for 
any  grontcr  interest,  nml  whi^ther  al  (oliiti'ly  or  contingently  on 
his  iittaining  the  ago  of  twenty-e  .o  years  or  on  the  oeenrrenco 
of  any  event  before  his  attaining  that  age,  the  tnisteee  may, 
at  their  solo  <u;,orction,  pay  to  the  infant's  parent  or  guardian, 
if  any,  or  otherwise  apply  for  or  towards  the  infant's  niain- 
teuaneo,  education  or  benefit  the  income  of  that  property  or 
any  part  thereof  whether  there  is  any  other  fund  applicable  to 
the  same  purposes  or  any  person  bound  by  law  to  provide  for 
the  infant's  maintenance  or  education  or  not." 

The  residue  of  the  income  is  to  be  accumulated  and  go 
to  the  jierson  ultimately  entitled  to  the  property,  but  the 
trustees  may  apply  aci'imiulations,  as  if  they  were  income  of  the 
current  year. 

The  section  applies  to  .ill  instruments,  if  there  is  no  contrary 
intention  expressed. 

Au  esprftss  trust  to  accumulate  the  income  of  an  infant's 
shares  is  not  a  contrary-  intention,  hi  re  Thnlcher' »  Irmln, 
•.'fi  Ch.  IX  4-'(i. 

When  an  executor  nr  administrator  has  paid  the  debts  anil 
legacies  and  lias  a  clear  residue  in  hand  whicli  belongs  to  an 
infant,  he  is  a  trustee  for  the  infant  within  tlie  section.  In  ir 
Suiilli :   Iliiitlnmit-ltor  v.  JliMuii'i,  42  Ch.  I).  :!02. 

This  power  appears  to  be  practically  the  same  as  that 
contained  in  Lord  Crauworth's  Act  (23  &  24  Vict.  c.  14.)|, 
».  20.  It  enables  income  to  be  applied  for  maintenance  in 
coses,  where  the  gift  of  capital  and  income  is  contingent,  but 
not  where  the  legacy  does  not  carry  interest.  Iii  re  Col'ou, 
1  Ch.  D.  232  i  In  ir  Oeoi-rfr,  5  Ch.  D.  H3T  ;  In  re  Jiid/.ln'i  Trmh, 
2-J  Ch.  D.  743  ;  In  rr  Dirkson  ;  Hit/  v.  Grant,  28  Ch.  I).  201 ; 
20  Ch.  D.  331;  /"  re  Ualfnrii ;  Ilalffrd  V.  Ilolfonl.  (18!t4l 
3  Ch.  30  ;  see  (iiile,  p.  187. 

The  power  of  mMntenanc*  does  not  extend  beyond  thi  age  of 
i,vrriy.„:,e.      I„  '."  nrf;h'  Wn',  1  (%.  D.  •?2fi. 


MAINTENANCK. 

Under  n  power  to  apply  monev  towards  the  maintenance  or 
support  of  infants,  sums  may  Ijo  expended  on  education.  In  ir 
Jhml,'  in//,  I  C'h.  D.  -'-.'li. 

Directions  as  to  maintenance  may  be  varioiisly  expressed. 
If  tlio  direction  is  so  worded  ns  to  anionnt  to  a  trust,  under 
which  the  trustees  are  Imund  to  niij.ly  tho  whole  or  a  portion 
of  the  income  to  maintenance,  the  latlier  is  entitled  to  have  tho 
trust  caiTied  into  effect  witliout  rcfrard  to  his  al.ihty  to  main- 
tain his  children,  and  if  ho  maintains  tho  cliiMrcn  at  his  own 
expense,  ho  or  his  representatives  are  entitled  to  an  in.|uiry, 
howmucli  ought  to  have  lieen  ap|.Iicd  in  the  muintcnance  of 
tho  children,  and  tliat  amount  will  lio  recouped  out  c.t  tlie  (rusi 
estate.  .V,,,,,///  v.  j;.,,/  llonv,  1  U.  C.  C.  L'-,':t ;  M,,,,/,,,-  v.  Voumj, 
i  11.  &  K.  4!)U  ;  Stuc/.-ii,  V.  Sliir/.fn,  4  Sim.  \r,i  ;  .( If.  &  ( 'r.  !)■")  ,' 
these  cases  are  discussed  in  Ilnnmiw  v.  /Iiir,/i.si,  :',  !■;,),  :;.( ; 
n'i/mi,  V.  Tiinirr,  '-'■_'  Ch.  B.  Oil. 

It  is  said  that  the  doctrine  applies  only  t"  niarrias''  settle- 
ments, and  that  it  is  founded  on  the  father's  conlriict.    Tie:  i„nut 
really  seems  to  he  one  of  construction,  tho  .piestion  biding,  are  tho 
trustees  bound  to  apply  tho  income  in  maintenance  ? 
Thus,  it  there  is  in  a  will  a  trust  to  apply  income  in  mni,,. 

taining  infants,  the  father  is  entitled  to  havo  the  in. ,„  so 

applied  without  reference  to  his  ability  to  maintain  them.  If  he 
himself  be  tho  trustee  he  nuiy  apply  tho  income  in  maintenance 
in  the  same  way.  U,i,r/./H«  v.  IFiif/^,  7  Sim.  1911 ;  Ji„l,.,i,'„i  v. 
/■Mfr;-,  1  Coll.  118;  AWtru  V.  C,(i~oi,,  Hi  L.  T.  6y(i. 

If  there  is  only  a  jiower  given  to  trustees  to  apply  income  in 
maintenance,  or  there  is  a  discretionary  trust  to  apply  all  c.r 
any  part  of  the  income,  so  that  they  are  not  bound  to  apply 
any,  the  father  has  no  such  right.  TliomiMoii  v.  Grijli,,,  Cr.  &  ]'. 
■117,  Ii,  ,r  hWmni,:,  Trmt.  \>  Kq.  -l-'-J  (the  distinction  there 
made  between  n  marriage  settlement  and  a  voluntary  settlement 
seems  un.satisfactory)  ;  ///  re  Ilnj,i„t ;  linjanl  v.  IVr/dr,/,  il.siHi 
1  Ch.  .til.    See//Mv  io/Mom,.,  0!»  Ch.  D.  !i->l. 

At  (he  same  time,  if  there  ii  a  discretion  in  apply  all  or  any 
;'.irt  of  the  income  in  maintenance,  (here  seems  no  reason  to 
'loubt  that  the  trustees  may  in  their  discretion  apjily  tho  income 
~  '»-"-'>.*on5nee.  tt-URh  the  father  may  he  able  to  maintain  the 
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oliildrcn ;  ami  if  tho  father  is  birasolf  the  truateo  niul  ojpplles 
the  inenmo  in  maintouanf'o,  lio  oannot  bo  cnlleJ  to  nccoiint, 
thoiigli  ho  may  havo  boon  of  nbility  to  maintain  tlin  chiMron  out 
of  Ills  own  property.    Mulcomnou  v.  Jl'ifcomtoit,  17  L.  H.  Ir.  (i'J. 

If  tho  tnistoca  in  sucli  a  case  do  not  niako  any  payment  to 
tho  fatlicr  for  rauintonanco,  he  cannot  iiftorwanla  claim  past 
maintenauct' ;  and  if  they  pay  over  tho  whole  income  to  liini 
without  ( xoi-cising  any  discretion,  and  lio  spends  it  without 
any  regard  _.,  tlio  question  of  maintonance,  his  estate  is  liable 
for  tho  0- ."  M\t.     Jn/son  v.  Tiinwr.  •,»->  Ch.  U.  -V,*!. 

If  th<  is  a  trust  to  apply  tho  income  in  maintenance, 
the  trustees  having'  a  discretion  only  as  fo  the  time  and  manner 
of  tho  appliLation,  tlio  Court  will  control  thi-  execution  of  tlio 
trust,  and  if  tlu're  aro  two  fiuuls  will  require  tho  trustees  to 
apply  tlin  fund,  tho  applioalion  of  which  is  most  for  tlie  benefit 
of  the  person  to  be  miiutaiued.     fit  re  Wciirpi\  31  Ch,  D.  (tlO. 

If  the  inconu'  of  two  funds  is  applicable  to  maintenance  and 
tho  trustees  do  not  exercise  n  discretion  as  to  whi^  h  income  they 
apply,  tlie  <!uurt  will  exen-ise  the  discretion  and  treat  that 
income  applied  in  maintenance,  which  it  wotdd  have  been  most 
beneficial  for  the  infant  to  apply,  Lm-an  v.  Kimj,  11  W.  11. 
818  ;  III  re  M'vU.'i ;  Wrik  v.  J(V/A,  43  Ch.  D.  L'Hl. 

A  trustee  who  has,  without  authority,  exjiended  sums  for  the 
maintenance  of  au  infant,  will  bo  allowed  all  such  Bums  as  tlu- 
Court  would  have  authorised  if  it  liad  been  applied  to.  linn  u 
V.  S>nifh,  10  Ch.  D.  :{77. 

When  a  guardian  pay^  an  infant's  income  to  his  eo-guai-dian, 
by  whom  the  infant  is  properly  malntaino],  (Ii.-  n;uardian  will 
bo  allowed  such  a  sura  as  was  proper  t^  be  allowed  for  tin? 
maintenancG  of  the  infant  without  vouching'  the  de*-iiis.  L-  /•<■ 
1-yam  ;    Welch  v.  ClnnueU,  *,>G  Ch.  I)   -',^. 

It  seems  that  accumulationR  of  iiif^omo  may  b^  iw»plWl  in 
maintenance,  in  subsequent  years  without  oxpre»*  airthority. 
H-hvan/s  V.  Gron;  2  1).  F.  &  J.  210. 

The  eases  above  cited  on  the  question  of  ffiaint«tkAnr->'  ar-' 
authorities  on  the  viow  talvt-n  by  the  Court  of  di^er*^ion:lr\' 
powers  ^iven  to  trustees.  may  be  convenient  here  to  refer  l.> 
the  principal  cases. 
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■\Vhi'ic   a   large   discrotiou   is  cnnfiiTed   ujion   tnisli'cs,  tho 

Court  will  not  iuturf.re  with  tli.,  ,.n,  riisu  of  the-  diserctiun  so       .  

long  ns  it  is  honestly  ox.rei.fj.     It  mutln-s  not  wh.thcr  tin.  '"f-""""- 
discretion  is  expressed  in  the  f.,rm  of  ,i  trust  or  nf  ,,  ,,o,vi.r,  iM'i.'rf;'r°'i' 

f!i,l,„ni,'    V.     (IMonir,    -i    App.    C.    .■1(10;      r,lh,„-    V.     «,„„/.,.,     1(1   "'"'• 

t'b.  I),  i'.i;  In  re  CuiiHier ;   ('ul,i\.  (',i,n-i;,r,  :)  t  I'll,  1),  ll'l. 

Upon  this  principle,  where  there  i>  .i  trust  fur  siile  with  powir  r...,.ri„ 
to  postpone  so  long  as  the  trustees  think  fit,  tho  (Viirt  will  m.t.  l"-'l-"'- 
s'.  long  ns  tho  trustees  act  in  good  l'[iith,  compel  {\wm  t..  6.11,  or 
if  they  decide  to  sell  reslriiin  them  from  s..  doing,  /„  ,■, 
Xm-riiijjtuii :  Jiriii://,!/  T.  PiiHili/f/i',  Vi  Vh.  ]},  (;.ji;  /„  ,,,, 
IIMe;  Jam  v.  i., .,',■,.,  2U  Ch,  1),  111:!;  /„  ,r  (',o,rl/„r  ; 
Mhljki/  v.  Cmrihr,  (18!».j)  2  I'h,  .j(i ;  see  rimmm  v,  l/7//,„„,,, 
■ii  Ch.  D.  0.j«. 

Tho  result  is,  th.it  if  one  of  the  trustees  honestly  refuses 
under  existing  circumstances  to  concur  in  exercising  a  discre- 
tionary trust  or  power,  he  cannot  be  made  to  do  so,  and  the 
tni?t  or  power  cannot  be  exorcised.  J/i/vy,,,,,  Caimlm  v.  Miirnii/, 
IG  Ch.  D.  101  ;  Tniijicst  v.  Loi;l  Cimoijx,  'il  Ch.  D.  oTl ;  /«  ,'e 
Lm;  Cwv/icf// V,  imr,  7(i  L.  T.  71  ;  ma  It(  Atkim :  X,wm«,i 
V.  Siiirhii;  81  L.  T.  4-'l, 

It  is,  of  course,  a  question  of  construction  in  each  case 
whether  the  trustees  aro  intended  in  any  particular  event  to 
exercise  a  trust  or  power  which  is  in  terms  discretionary. 

Thus,  if  legacies  are  payable  out  of  tho  proceeds  of  sale  of 
real  estate  and  the  personalty  is  insutlicient  to  pay  them,  it  may 
be  the  duty  of  the  trustees  to  exercise  a  discretionary  power  to 
.'ell  the  real  estate  conferred  upon  them,  .yid-mni  v,  ('(»////, 
■■i  I),  J,  &  S,  e-'2 ;  see  .'!4  Ch,  1).  1 10. 

If  there  is  a  discretionary  trust  or  a  power  in  the  nature  of  a  r„wor  i„ 
trust,  and  the  trustees  decline,  or  one  of  the  trustees  declines,  to  """"'''  "'* 
exercise  tho  discretion,  the  Coiu-t  will  interfere  and  exercise  tho 
discretion. 

For  instance,  where  the  testator  directed  his  mansion-house 
to  ho  kept  furnished  and  stcjcked  and  gave  his  trustees  powiT  to 
kase  the  house  and  f,ir'ature,  ami  one  trustee  objected  to  tho 
liouse  being  let,  the  Court  compelled  tho  trustees  to  exeroiso  the 
pfwer  of  leasing.     Tempv^/  v.  Lord  Chiiioi/x,  21  Ch.  L).  -OTO,  n. ; 
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wheiv  tlio  dissentient  tnistoo  objuctit],  not  to   auy 
-  Icaw,  but  npiinrcMitly  to  any  Iftllnff  whntevcr.     Soo^  too,  'Ji 
Ch.  I).  HO. 

Tlio  Court  will,  of  ,  .imsp,  restrain  an  iniproiier  excroiso  by 
trustees  of  adiscrotionvest.il  in  thcni.  Jhhoi- \.  Ilrooh,  10 
Ch.  I),  -.'r:);  IMhilly.  Almilaim,  17  Kij.  2». 

The  commencement  of  nn  administrotioa  action  do<8  not  jjut 
ttu  end  to  tlio  trusd'ea"  jiowors.  For  instance,  after  tlio  com- 
minccinent  of  siieh  an  oeli..ii  mid  before  judgment,  tliey  eoiild 
exercise  a  trust  for  or  jiowr  ,.f  sale,  tli.nigli  no  doubt  a  [.rudent 
trustee  would  apply  for  the  sanction  of  the  Court  and  a  jirudent 
purchaser  would  not  eomidelo  without  notieo  to  the  parties  to 
thoacti.)n.  Oifi  v.  linil,  :\  Ua.  'iU,  249;  Tiirmr  v.  Tm-Hcr, 
■M  I!.  41t  J  seo  ))■«//,/■  V.  SiiKihnml,  Amb.  (irii. 

After  judgment  iu  nn  administration  action  it  may  be  laid 
down  aa  n  gcn.Tal  principle,  that  ordinary  jiowers  and  discre- 
tions must  bo  exercised  subject  to  the  aiiprovol  of  the  Court, 
thougli  the  will  raiiy  confer  such  o  special  discretion  upon  a 
trustee  as  the  Court  will  not,  even  after  jiidgnient  for  ndrainis- 
trntiou,  control  or  interfere  with,  if  it  is  honestly  exercised. 
lictlu'llv.  Ahrnhnin,!-  K.i.  24;  //« ,r  (la.l.t ;  K,id„umly.  Clad;  23 
Ch.  D.  134  (new  trustees);  /„  /■,.  Xwnt ;  Alkii  v.  Norm,  27 
Ch.  D.  .'i.'i:!;  and  cases  cited  above.  See,  too.  In  ir  ihmcl ; 
Wimlii  V.  .hiikiii,  04  L.  J.  Ch.  883. 

Judgment  for  administration  does  not,  however,  affect  the 
powers  conferred  upon  a  tenant  for  life  by  tho  Settled  Land 
Acts.     Cariliijan  v.  Ciinoii-Uoin;  .'JO  Ch.  I).  .J31. 

Payment  into  Court  iu  nn  administration  action  does  not  put 
an  end  to  the  discretion  of  trustees  over  the  fund  («).  But  if 
the  trustees  pay  the  fund  into  Court  under  the  Trustee  Act. 
tlieir  discretion  is  at  an  end,  and  if  it  is  a  personal  discretion  it 
cannot  bo  exor.-ised  by  the  Court  (/-).  Ilroiiliy  v.  IMlamij,  8  Ch. 
7&8(r,);  /«  re  C«'»  TrmI,  4  K.  &  J.  HI!);  i,v  AM,„r„/,mi,: 
Triish,  r,i  Jj,  T.  81 ;  /„  re  Miilijiinii'e  Trmh,  7  L.  R.  Ir.  127 ; 
Itc  NrnUMI'H  TrMU,  5!)  L.  1  -nr,-  /„  ,.,.  2Ii,rj,h!i\  TnJ, 
(1900)  1  Ir.  145,  not  following  lie  Lum/oii's  Trmls.  40  L  J  Ch' 
370  (i). 
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A.lvann.m..i.t  i,  „  p»y„,ont  to  ponion.,  who  nru  prosiinmbly 
eutitlod  („  „r  Imve  n  vf.tal  „r  c.ntii.gcnt  iiil..r«t  in  „„  cstato  or 
a  li'gii-y,  I„.f„ro  tho  timo  fixed  l.y  il,o  will  for  thoir  ..I.tainin-  ^'■''   "'••-' 
th-  ub.ol.i(«  inlor™t  in  a  porli,,,.  or  the  wl.olo  of  tli,.t  to  wlmh  m.-T""" 
they  would  be  entillcl.     Per  Cotton,  L.J.,  11,-  AMn.hv    Ahnim 

Such  a  pow,  r  moy  be  limited  to  minority  if  tho  will  so  ,VkA> 
for  in,t«neo,  if  tho  jKmor  „p|,lic«  only  to  „  child  being  „  minor 

<CM,-  V.  //„,,,  I„  W.  li.  MID  ;  hut  it  n.  it  i,  not  in  „n 

ordinary  o,„o  liniilo.l  to  minority,  thouf-h  it  U  as  a  rulo  only 
niipheoblo  during  tho  cnrly  life  of  the  ohjcot.  11,  il,hi,l,u  M 
I..T.  W;  5.-,L.  T.  ool.  ' 

A  power  to  advanee  out  of  a  presumptive  shr,,o  cease»  when 
ll.e  share  has  boeome  vested,     J/„/y«.,,.  y.  Fhlch.r   (INOm)    I 

Where  a  fund  is  appoinf^d  to  a  child  of  A  nud.T  a  special  Wh.,,,,. 
.wer  111  tho  will,  and  tho  w.II  lontains  a  jiower  t.,  advance  any  [""'•■•  "I'f''"" 
'luld  of  A,  the  power  of  advancement  applies  „s  w.U  to  an  "'''"'in..d 
appointed  share  as  to  a  share  tak,.n  in  default  of  appolntni..,  I    "''""' 
iIciI„hon  V.  &,„,,«„,  (I89(i)  1  Ir.  It:.:  see,  too, /„  ,-,.  y/.,./,„,,  .' 
Mi'-hell  V.  Uw,  (1898)  'i  Cli.  oG?.  ' 

A  power  of  advancement,  exercisable  with  the  consent  of  th. 
Inmnt  for  life,  may  bo  exercised  after  the  bankrupt.y  „f  th.. 
t.nant  for  lifo  with  his  consent  an.l  that  of  his  trustee  in  bank- 
riptey.     /„  re  fVyw  ,■  Cooiier  y.  Sli.jl.t,  -J?  Ch.  D.  olio 

A  power  of  advancement  would  not  justify  the  payment  of  a 
Mm.  to  a  bencHciary  mer,.|y  to  put  into  his  own  pocket.  Uut 
■t  w.uild  justify  the  payment  of  a  sum  for  the  p.uiiose  of 
"K-king  a  settlement  on  the  family  of  the  beneficiary,  if  he  has 
"■.  property  producing  income.  /.'»/„.,■  C,„.,„„  y,  n  r„r,..„ 
1 1  Kq.  4'VJ.  ' 

And  a  similar  power  to  apply  capital  for  the  nd<ane,meut  or 
biaefit  of  legatees  may  authori.se  payments  for  their  mainten- 
ance  and  support.     /„  ,v  A-,W.,'  /;-(//,  I  ch   1)  -i~ 

JS7  1  "'^™°^^»7*  "'-y  i-«f>-  r»yment"of 'a  marriage  M..H.,,o 
portion  to  a  daughter.     i%r/ v.  tWr,-,  27  B.  C1.5.  V"''"- 

Such  a  power  would  not  iu«t.'fv  a  reiv-rert  «     ii     i,     i 
nf.,  t,„„„<i  ■  •.,  J"— -.yi  pajmeLt  to  tho  husband  I'uymmi  to 

ot  .1  beneficiary  without  some  security  for  tho  repayment  of  the  '"'""'"''■ 
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amount.      TaM  v.  mnhftM,  3  Ch.  62-3  ;    //.  re  TM,n,r's 
Trmh  0  K,i   ■Vil;  Molij.uux  v.  FMchcr,  (1898)  1  Q.  B.  OIH. 

A  power  to  apply  a  sum  for  the  preferment,  advan.emont 
or  otherwise  for  the  beneBt  oE  a  legatee  authorises  the  payment 
of  hU  debts.  LoM,r  v.  Benti„ch  19  Eq.  I(i6 ;  see  h>  n 
BrHilchm,k ;  Coatm  v.  Britllebank,  30  W.  E.  99. 

The  Land  Transfer  Act,  1897  (GO  &  01  Vict.  e.  0)1,  s.  4, 
contains  certain  provisions  as  to  appropriation,  hut  as  those 
provisions  cannot  ha  put  in  force  without  rules,  and  rules  have 
advisedly  not  been  made,  the  section  remains  moperative.  It 
does  not  affect  the  power  of  appropriation  whic  .  existed  before 
the  Act,  at  any  rate  in  cases  where  there  is  »;  t™^'  f""™™"- 
sion.     In  re  Sere,-!,:   r.^»o„  v.  jm.o„,  (1901)  1  Ch.  081. 

Apart  from  the  Act,  executors  and  trustees  have  power,  with 
the  consent  of  a  legatee,  though  he  may  himself  be  an  executor 
or  trustee,  to  appropriate  any  part  of  the  residuary  personal 
estate  including  leaseholds,  in  or  toward,  satisfaction  of  his 
legacy  or  share  of  residue.  They  also  have  power  o  appro- 
priate  authorised  securities,  or  securities  which  they  arc 
empowered  to  retain,  in  or  towarda  satisfaction  of  a  settled 
legacy  or  a  settled  share  of  residue.  If  the  appropriation  is 
f  Jrly  and  honestly  made,  it  is  binding  on  all  persons  interested 
in  the  estate.  In  re  Lepine :  Domett  v.  Caker,  (1892)  1  Ch. 
•no-  /,.  re  Riehardmn;  Morgan  y.  Riehardmn,  {m^)  1  Ch. 
512'  7fei?«»As,70L.T.771;  In  re  Nhkeh ;  NieUhv.hM^, 
(1898)   1  Ch.  OaO;    In  re  Bembj;   Wnlmnx.  Wninon,  {VMl) 

1  Ch.  681.  ,      ^  ,        , 

If  the  residue  includes  land  and  is  given  upon  trust  for  sale. 

land  may  be  appropriated  in  like  manner.     In  re  Beverhj; 

Watson  V.  Watson,  (1901)  1  Ch.  681. 
An   admlnUtrator  has   a   similar   power    of    appropnation. 

E/liott  V.  Kemp,  7  M.  &  W.  306;  Baretai/  v.  0,een,  60  L.  1. 

'  Probably  in  the  case  of  an  immediate  vested  legacy,  which 
is  to  carry  interest  at  4  per  cent,  until  payment,  where  the 
legatee  is  an  infant  or  cannot  be  found,  the  executors  can 
aimropri'^te  investments  to  satisfy  the  legacy  without  his  con- 
sent   and  they  can  stop  interest  from  running  by  paying  the 
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logaoy  into  Court  under  sect.  4-'  iit  tliu  Tniitie  Act,  ISiL!  (."ili  & 
■)T  Vict.  c.  "):)).  In  re  Hall ;  Fabler  v.  Meln/le,  (I!Mi:i)  'J  Cli. 
220;  1,1  ir  Siihmm ;  Di  P.m  v.  Sn'.iiieiilhi!,  (lait?)  2  (.'h.  •)(!. 

"Where  there  is  ii  contingent  legacy  not  currying  interest,  the 
legatee  cannot  require  the  executors  to  appntpriate,  and  they 
cannot  without  liis  consent  appropriate,  autliorised  investments 
in  satisfaction  of  the  legacy.  The  legatee's  right  is  to  have  his 
legacy  secured.  If  the  executors  bet  aside  a  reasonable  amount 
to  secure  it,  and  owing  to  depreciation  of  investments  the  sum 
set  aside  turns  out  iusuiricicut  to  pay  the  legacy,  the  executors 
are  not  liable.  Wchliri-  \.  M'ebhcr,  1  S.  &  St.  311  ;  Kiiiij  v. 
Jhkott,  ft  Ha.  (iD2,  ()9G;  In  i-e  Hull;  Imtri-  v.  Mclenlfi;  (190:1) 
2  Ch.  22(>. 

The  effect  of  a  valid  appropriation  is  that  the  legatee  can  Kffect  of 
look  only  to  the  appropriated  sum.  If  it  dimiiiishos  in  value 
he  must  bear  the  loss.  If  it  increases  in  value,  ho  gets  the 
benefit.  On  the  other  hand,  he  is  not  affected  by  any  diminu- 
tion in  value  of  the  rest  of  the  estate,  and  after  appropriation 
the  executor  cannot  claim  any  indemnity  against  the  appro- 
priated sum  for  liabilities  incurred  by  him  in  respect  of  other 
parts  of  the  estate,  nor  can  he  retain  any  jiart  of  the  appro- 
priated sum  against  a  debt  due  from  the  legatee.  Ex  pnrfr 
C/iatlwIii,  3  Sw.  3S0 :  Peterson  v.  Peternoii,  3  Eq.  Ill; 
llalhrd  v.  Mnrsileii,  14  Ch.  D.  374 ;  Frnser  v.  Murdoch,  0 
App.  C.  85-3. 

On  the  other  hand,  a  legatee  whose  legacy  has  not  been 
appropriated,  is  not  entitled  to  share  in  an  increase  in  the 
value  of  the  residue  before  appropriation,  although  the 
executor  is  also  a  residuary  legatee.  lure  CninitheU ;  Cniitphelf 
V.  Cumpbell,  (1893)  3  Ch.  40S. 

Where  there  was  a  direction  to  the  tnistoes  to  select,  appro- 
priate, and  set  apart  so  much  of  the  testator's  personal  estate 
as  would  produce  l,oOO/.  a  year  for  the  beuelit  of  his  widow, 
and  the  trustee  refused  to  make  any  selection,  it  was  held  that 
sufticient  Consols  must  be  set  aside  to  answer  the  amuiity. 
Tyemlertjmt  v.  Preutlergasf,  3  II.  L.  10-3. 

A  direction  to  set  apart  any  investments  "  hereby  "  authorised 
to  secure  an  annuity,  authorises  the  appropriiitiou  of   invcst- 
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ments  imineJ  in  tlm  will  only  and  not  of  investments  aiitho- 
rised  hy  tlio  Trustee  Act,  18!):3.  /ti  rr  Oirfhmdfv ;  fMtltmtilv  v. 
Tnuhr,  (ISOl)  :iCb.  \\)\. 

A  direction  to  nppropriato  by  invettmi'ut  on  mortgapo  is 
satisfied  by  iipproiiriuting  a  mortgngo  which  iilmady  forms 
I'iirt  of  the  estate.     Amvn  v.  Vm-kiitmn,  7  B.  ^STi*. 

AVlu-ro  trustees  are  ilireeted  to  wot  apart  a  sura  to  answer  an 
annuity  out  of  the  income,  with  a  declaratirtu  that  if  the 
innome  sliould  from  any  cause  or  eircurastanco  whatever  prove 
iusulHcient  to  iinswer  tlin  nnnuity,  the  deficienoy  shouM  bo  made 
good  out  of  residue,  insuflicienoy  from  niisappT-opriation  by  one 
of  t}e  trustees  does  nr)t  entitle  the  annnitnnt  to  come  upon  the 
re^iiue.     /!.inwff  v.  S/,.JflrM,  1  J).  J[.  JH  G.  ^rl. 

Trustees  nre  entitled  to  be  indomnified  out  of  the  trust  estate 
against  all  labilities  they  incur  in  the  proper  execution  of  their 
trust. 

The  inHeninity  extemls  to  damages,  for  wliich  they  are  liable 
owing  to  the  wron^-ful  act  of  persons  properly  r  niployed  by  them 
for  the  purposes  of  the  trust,  and  nlso  to  damages  recovered 
against  them  for  an  injury  to  property  done  "u  the  proper 
execution  of  their  trust.  Bcuctt  v.  Wi/ii'lhuiii,  4  D.  F.  &  J. 
20U;  In  re  Hdi/huM ;  Iift!/botil(/ v.  Timm;  (liJOO)  1  Ch.  lilt). 

The  limit  of  the  indemnity  is  discussed  in  }\''(iU('r'<  v.  Wowl- 
hii'lijo,  7  Cli.  I>.  o04 ;  ///  re  Diotn ;  Jh-'tnhhir  v.  Simjiefiiii. 
(li»04)  1  Ch.  (14S. 

If  they  are  axithorised  to  carry  on  a  busincFs,  they  are 
entitled  to  an  indemnity  out  of  so  much  of  tlio  estate  as  is 
authorised  to  be  employed  in  the  business,  but  not  out  of 
estate  generally,  unless  the  whole  estate  is  authorised  to  bv 
employed.  E.e  juirfe  Gar/'i/n/,  10  Ves.  110  ;  Ej-  parte  Iiirh,(rd''oii, 
'\  Mad.  l.:;8;  JPNeiWe  v.  Achii,  4  T).  M.  &  G.  744;  L>  ir 
Johmoti ;  S/tfftruifin  v.  Ho/n'/ison^  15  Ch.  1).  •j4S  ;  JenniixjH  \. 
Malhn-,  (inO'i)  1  K.  IJ.  1  ;  Moore  v.  JPG/f/in,,  (I!)04)  1  Ir.  ;i:l4. 

If  they  properly  appropriate  certain  funds  to  a  particulii'- 
legacy,  their  right  to  indemnity  against  the  appropriated  fund, 
for  liabilities  incurred,  \nth  reference  to  other  parts  of  the 
estate,  is  gone.     Frmer  v.  Miinhch^  6  App.  C.  85D. 

Trustees  are  nlso  entitled  to  a  lien,  for  money  spent  in  pn- 


WDEMNHT. 

AVith   rognid   to   outlay   ma.lo   Ij-   t,-„  tn  .       i  •  t      • 

■equest  or  contract.     7/.v/„„„  ...  i;./,y,„,,  (H.01)'a    C    1  8 

""•.  (190.1)  A.  C.  130.  ■  '^">"''""'  J'„./,.. 

A    trustee    may   also    h,,vo    a    further    ,,cr..o„al    HH.t    to 

"""■'■  V.  J/^'Orfof//,  C  Aril.  C,  S.-,,3,  ,S7'.>.  ^  ■ 

An  e.\ecutor,  who  after  ho  In«  <l,-.,tJ-t   i   i  ^, 

funil  it  I,o  r  .  -I    i.        .  ,  ""  cannot  make  thcni 

luna  It  lie  distributes  w  (h  notice  of  tl.n  AaU      t.  .      .• 
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of  II  ilubt  fov  this  imrposo.     Jirnn  v.    Wvl/inliu,.  IH  Eq.  1«; 
in,iff,drr  V.  h'r^l.m;  V,  Hi.  I).  ;i-.M). 

Chusis  iiiilumnil^ing  tnistces  aio  froiMioiitly  iiiserteil  in 
wills.  SiR'li  (laa-es  do  uot  proteut  tnistfcs  no-ainst  thuir  own 
negligonco  or  lireiifh  of  duty.  Knox  v.  Mnlinuou,  M  App.  C. 
T-Vi;  7.V((  V.  Mill;  14  Api).  C.  -J'jH;   Wiiiiniii  v.  I'ntirinii,  (lilllO) 

A.  0.  '.'ri. 

But  nu  inileranity  clause,  rroviJiii;:  tliiit  any  tru.<tcc  cnuliling 
his  co-ti-ustees  to  recoivo  any  moneys  tlioulil  not  be  liiillo  to 
see  to  the  apiilieation  tbeieof,  lias  bi'on  helJ  to  iirotcct  a  trustee 
agniuit  niisapproiiviatiou  of  the  trust  i'unil  by  bis  eo-trustcc. 
ri7//,7«.»  V.  Jroiji/,  n  Oiff.  110;  1(1  W.  li.  47;  iVw  v.  Diiinliiy, 
29  W.  E.  :!.■)■.'. 

As  regarils  the  caro  o£  title  deeds  and  securities,  tnisteea 
should  act  as  prudeut  business  men  would.  Securities  to 
bearer,  money  and  the  like  should  not  be  left  in  the  control  of 
one  trustee  only.  On  the  other  hand,  there  is  no  reason  why 
one  trustee  shotdd  not  have  possession  of  title  deeds,  ceitificates 
of  shares  and  similar  documents  which  eaimot  be  dealt  with 
without  fraud.  J,iin>,  v.  SuM,.i,  H  Ch.  U.  iOl ;  Fie/il  v.  /•'»/./, 
(18i)4)  1  Ch.  4-iJ;  In  rr  Himoii's  Svttlimciit ;  Joins  v.  Tni/ipei, 
(l!)u;i)  1  C'li.  202. 

Even  without  express  authority  in  the  will,  trustees,  who 
properly  hold  bearer  secui-ities,  may  deposit  them  with  their 
bankers  in  order  that  the  bankers  nuiy  cut  olt  the  coupons 
and  collect  the  dividends.  In  re  Ik  Pullioiiier ;  Deut  v.  I)r 
I'ul/wniri;  (VMM)  2  Ch.  'i-2':>. 

A  direction,  that  a  solicitor  trustee  is  to  be  allowed  to  charge 
for  professional  Berviees,  will  he  limited  strictly  to  professional 
services  unless  there  are  words  extending  the  direction  to 
non-professional  charges.  Ilurbin  v.  Dailiii,  28  B.  323 ;  hi  r. 
Aiim;  Ainrx  V.  raz/fo)',  25  Ch.  D.  72  ;  In  rr  Cliapple ;  Nn-hni 
V.  Ci'injiinnn,  27  Ch.  D.  iiM  ;  In  it  I'Mi :  llninilt  v.  licnnill, 
(18(l:i)  2  Ch.  413  ;  Cliirkxon  v.  Robinson,  (1900)  2  Ch.  722  ;  /" 
)r  C/iu/inili'i-  and  llmnijlon,  (1007)  1  Ch.  iJS. 

A  power  to  trustees  to  decide  questions  does  not  oust  the 
jurisdiction  of  the  Court.     JIiissi/  v.  Itoijm,  11  L.  U.  Ir.  409. 
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Under  a  simple  power  to  appoint  u  new  trustee  the  ap        Chip, 
pointer  may  appoint  himself  (o),  but  this  does  not  apply  to  the    ""^° 
power  conferred  by  the  Trustee  Act,  1HI«  (56  &  ,->7  Viet.  c.  i^^iJ^JSt'" 
53),  a.  10(1),  where  the  power  is  to  appoint  "another  person"  °"''»"™'- 
(b).     Monlefiore  v.  Gucdalla,   (1903)   2  Ch.  723(a);  /«  re 
Skm  »■  Settlement.  42  Ch.  D.  522;  /«  re  Xewcn;  .V,  icf/i  v. 
Barnes,  (1892)  2  Ch.  297;  /«  re  Sampson;  Sampson  v.  Samp- 
son,  (1906)  lCh.435(fc). 

After  judgment  in  an  administration  action  a  power  to 
appoint  a  new  trustee  must  te  exercised  with  the  sanction  of 
the  Court,  but  the  judgment  docs  not  deprive  the  person  who 
has  the  power  of  the  right  to  niuiiinate  the  trustee,  and  if  his 
nominee  is  not  approved  he  may  nominate  some  one  else.  /« 
re  Oaeld;  Eastwood  v.  Clark,  23  Ch.  D.  134. 


C.VN.IDIAN  NOTES. 

Testamentanj  Powers. 

A  power  to  sell  given  to  executors  implies  a  power  to  lease,  Po,.,i«„ii 
where  a  devisee  is  entitled  to  the  rents  until  sale.  Knapp  v.  SSif.'""" 
King,  15  N.B.R.  309. 

A  power  to  sell  does  not  authorize  an  exchange.    Re  Con-  Not  w 
federation  Life  Assn.  &  Clarkson,  6  O.L.R.  606.  eich.nio. 

A  power  to  executors  to  sell  with  the  consent  of  a  named  Po-.rwith 
person  ceases  on  the  death  of  that  person.     Re  Ford  7  P  B  ''°°'*°' 
451.  '         ■    ' 

And  where  executors  are  given  a  power  of  sale  if  a  devisee 
for  life  should  think  proper,  the  executors  take  no  estai"  and 
no  power  until  the  consent  is  given.  Johnson  v.  Kraemer  8 
O.K.  193. 

Where  a  power  to  sell  is  given  to  a  devisee  for  life  with  the 
consent  of  executors,  and  the  executors  do  not  prove  the  7ill, 
the  power  cannot  be  exercised,  even  where  the  devisee  takes 
out  letters  of  administration  with  the  will  annexed.  Banting 
V.  Gummerson,  24  U.C.R.  287. 

A  direction  that  no  lands  shall  be  sold  without  the  unanim-  Wherepcr 
ous  consent  of  all  the  executors,  is  a  personal  power  to  the'""""""' 
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t'Xt'cntors,  nntl  whiTO  one  only  proves  the  will  the  pow<?r  does 
.  ni>t  iirine.    Kerr  v.J.eiskman,  8  Gr.  4:)"). 

Anil  u  direetion  that  legaeies  may  Iw  pni<l  in  land  at  a  valii- 
Htioii  til  he  fixed  hy  the  exeeiitor  in  personal  to  him,  and 
where  after  sueh  a  direction  the  testator  eonveyed  his  land  to 
his  daughter  upon  trust  for  himself  for  life,  and  thereafter 
upon  the  trusts  of  his  will,  it  was  held  that  she  could  not  exer- 
eisi>  the  power.    Towmciid  v.  Ilmini,  22  X.S.R.  421). 

Where  there  was  a  power  to  sell  with  the  eonsent  of  exeeu- 
tors,  and  one  exeeutor  died,  the  Court  held  the  right  of  the 
survivors  to  exereise  the  power  too  doubtful  to  foree  the  title 
on  a  purchaser.    Re  MaiXabb,  1  O.R.  94. 

Hut  a  power  of  sale  to  executors,  qua  executors,  can  be  exer- 
cised by  a  survivor,  lie  Ford,  7  I'.R.  4.J6;  He  Koch  ilc  Widr- 
maii.  25  O.R.  2<i2, 

A  i)owcr  of  sale  given  to  executors,  qua  cxeeutora.  cannot  lie 
exercised  by  them  if  they  renounce,  T ravers  v,  Oiistbi,  2ii 
Gr.  106. 

Executors,  to  whom  a  power  of  sale  is  given  to  be  exercisei! 
within  a  given  time,  where  there  is  a  charge  of  debts,  may  sell 
thereafter,  the  limitiition  being  directory  only,  Scolt  v,  Scotl. 
6  Or.  366. 

An  appointment  of  executors  to  apply  the  estate  in  accord- 
anoe  with  the  directions  in  the  will  "jives  an  implied  power  nf 
sale,  where  the  proceeds  of  land  be  sold  under  a  genei-;il 
direetion  <t-  '  to  be  applied  in  a  certain  way,  Olover  v,  ll'iV- 
son,  17  Or.  111. 

A  charge  of  debts  upon  land  gives  the  devisee  a  power  nf 
sale  though  there  is  also  a  charge  for  maintenance  imposed  m 
the  same  land.    McMillan  v.  Wilson.  21  Gr.  594. 

A  mere  direction  that  executors  shall  sell  and  dispose  nf 
land,  and  shall  have  power  to  execute  conveyances,  gives  thnn 
a  naked  power  and  no  estate  Gregory  v,  Connnlly,  7  U.C'.R. 
500;  Hopkins  v.  Brown,  10  Ij.C.B.  125;  Wondside  v.  Logan.  13 
Gr.  145;  Casselman  v.  Hersey,  32  U.C.R.  333. 

And,  therefore,  executors  with  sneh  a  power  only  caLiiint 
distrain  for  rent.    Xicholl  v.  Cotter,  5  U.C.R.  564. 
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will  .L  ■•"•"Ji'ary  devi«.  to  „ne  „f  th,....  who  provf,  ih,.  "'""'■ 

2,5  '>  ""'""■     »'»»('/»  V.  r„™a/„„,  Id  CI.. 
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V.  Bo;.!X!r4  Vp*^  ;:r""'" ""'  -' "  --^  ■"■«-  '^'"""' 

flo«^».  V.  /-„„.,,  5  C.P.  480;  Moore  v.  Pol,,,     c"    109 
A  devise  of  land  held  by  the  testafr  on  mortgage  subject 
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priati'd  lands  until  he  haii  pxhatistfd  thone  flrat  dirt'uted  to  bu 
sold.    Baker  v.  MiU$,  11  O.R.  25:j. 

A  power  to  sell  involvcH  a  power  to  sell  on  credit,  and  take 
.1  iiiortf^aKi'  for  unpaid  purehaMe  money  on  the  land  sold.    Re 
Graham,  17  O.R.  570. 
PowartoMii        On  a  devise  of  lands  to  executors  on  trust  to  sell,  charged 

ford«bt«  ...  I.    I   .  .         .  I 

impiiMpowar  with  the  pBvment  of  del.'ts,  they  have  power  to  mortf^aKc.  and 
the  mortgagee,  not  huvinjf  nntice  of  non-pnyment  of  debt>i.  Rets 
a  good  title.  London  tt  Can.  L.  &  A.  Co,  v.  Wallace,  8  O.R. 
5;J9.  And  see  Ewart  v.  Gordon,  13  Gr.  40;  .\onlan  V.  Logie, 
7  Gr.  i>0;  Edinburgh  Life  Asscc.  Co.  v.  AlUn,  18  Gr.  42'). 


Statutoi'y  Powers. 
stktatorr  The  powers  of  trustees  and  executors  us  to  selling  and  inort- 

powen  of 

truitamtoMll  gaging  are  now  enlarged  and  defined  !)y  statute. 

or  mortgkge-     »   "     p"  "  *" 

Where  by  a  will  .'oniing  into  operation  after  18th  Septem- 
ber, 1885.  a  testator  charges  his  real  estate  with  the  paynieiit 
of  his  debts  ot-  any  legacy  or  specific  sum  of  money,  and  de- 
vises it  to  trustees  for  the  whole  of  his  estate  therein,  and  docs 
not  make  provision  for  raising  such  debts  or  legacies,  the  <1''- 
visees  may  sell  or  mortgage  the  land  for  that  purpose,  not- 
withstanding the  trusts  declared.  R.S.O.  s.  12!).  s.  Hi;  R.S.B.C 
c.  187.  s.  6,  effective  from  and  after  2l8t  JIarch,  1881. 

Where  a  testatrix  directed  her  executor  to  pay  her  debts  ami 
devised  the  land  to  him.  his  executors  and  administratnt-s, 
(which  the  Court  held  to  mean  heirs  and  assigns)  for  his  o-.mi 
use  during  his  life,  and  after  his  decease  to  be  divided  betwii  ii 
her  children,  it  was  held  that  under  the  above  section  the  de- 
visee could  mortgage  the  land  for  payment  of  debts.  Merci  r  v. 
Neff,  29  O.R.  680. 

The  powers  under  the  above  section  extend  to  any  person 
in  whom  the  estate  devised  is  for  ihe  time  being  vested  tiy 
survivorship,  descent  or  devise,  or  any  person  appointed  un<li'r 
the  will  or  by  the  High  Court  to  succeed  to  the  trustoesliip. 
R.S.O.  c.  129,  s.  17;  R.S.B.C.  c.  187,  s.  7. 

If  a  testator  creates  such  a  charge,  and  does  not  devise  the 
land  charged  in  such  terms  that  his  whole  estate  iMMitms 


HTATrTllRY  POWIM. 

r";''J"  ""'  ""'"■••"■  ""•  '"""•""■"'  '-  "•<■  time  U,„^  have 
ve,t.d  m  the  ,„.™>,>    „  v.|„>m  the  ..xreutorMhip  i,  f„r  -h,,  ,!,„„ 

portT'ih!!  T'T  '■'"'""' "'"  '"■"' '" *-^''"«  "■  •'■«■ 

har«..<l  and  «.a»  „„t  .l,.vi,«i  „,  ,r„„«.,  «„d  ,ha,  ,„..  „,„,„'^ 

InVi'^  A.R  I'r'      ''■' "'  """'■  ''""  *■■  ''*"'"• '  "■«■ 

Purc.ha,er»  „r  mo-tgageos  are  not  bound  to  i„„ui„.  whether 
J-:.',  s,  li);  K.h.B.C.  c.  18V,  s.  10. 

The  foregoing  sectiona  are  not  to  extend  to  a  devi«,  to  anv 
person  or  persona  in  fee  or  in  tail,  or  for  the  testato^., tCe 

TO  arteet  tno  power  of  anv  sin.K  /i .-  i     • 

Where  r.  testatrix  devi«Hi  lands  to  her  son  charged  with  a 
eRaey  ,n  favour  of  her  daughter  and  provided  that  i    ea     of 
te  death  of  either  the  s.       •  daughter  without  issu       e  „I 
.  f  the  p  ,^  ,,„„„  ^^  ^^  ^^^  ^^^^.^^  the  whole 

ath  of  both  without  i«,ue  then  to  the  testatrix's  lothe„ 

d  s,sters,  ,    was  held  that  notwithstanding  the  last  pr  eeT 

.   ee^on.    he  executors  could  sell  under  tl'  combined  effct 

"f  the  Devolution  of  Estates  Aet  (Ontario),  and  sectionTs 

at»ve,  or  under  eUher  of  them.     Section  20  applils      "y  to 

e  case  of  a  dev.. ..  of  the  whole  interest  of  the  testato^  t" 

he  same  person  or  persons,  either  as  joint  ten,  ,,s  or  tenant! 

.common   and  not  to  several  persons  successivelv.    BeZl 

A-  Davies,  7  O.L.R.  433.  '  ^' 

Where  there  is  ir  any  will  any  direction,  express  or  implied 

al  estate,  and  no  person  is  appointed  to  carrv  ont  the  direc 
•i»n.  the  executor  may  do  so.    R.S.O.  c.  12f).  .,.  oj 
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IIPWKKH  IPK  TKr>tTt:i:H. 

All  n.lii.iMi»tr«lor  with  th.^  will  m.wxvA  i.my  ,-x,-rvm-  thf 
.  power.  giv,Mi  in  th.>  pri'i-rJing  He<'tiuii  wh.'n^  pnw.T  in  kiwi,  to 
an  fxcciildr.    /()"/.  h.  22. 

Ahd  wh.T.>  lh.'iT  m  u«  \«'n>.n  appoiutwl  l.y  th.>  will  t'>  "'t- 
,.i«.  »u.'h  pimvm  i.n  ».lr..iniHtn.tnr  with  th.^  will  .imi.c'X.mI  may 
cSiTriKi'  tlli'lll.     Ihiil.  «■  '-:l. 

Ill  Maiiitolm  sulmtaiitially  th.'  «am.'  .■nactmi'iits  havi-  lafn 
panwil.    U.S.M.  i'.  170.  8».  l'>  el  «'/• 

i'ariiiiiiii  nil  HiiHiiiinii. 

In  th..  alMcii.c  ..;•  a  .lirwtioi.  l.y  th.^  t.^stator  th,'  Court  can- 
,.,.t  Hiak,.  an  (.rit.T  fi.r  Mf.'.iti.rs  t(.  carry  m.  th,>  l..i«iii.'ss  i.f  thi- 
tcKtat.ir.     Hi  Hrniii.'.)  O.l-.H.  1. 

|>„w..r  t,.  ..x.'.'UtorH  t..  .arry  on,  with  11...  t,.stator's  »..rvlv. 
ing  partniTs.  Ih.^  ImHin.ss  ,.f  a  p..rt...'rHhip  (.f  which  he  w»»  a 
membiT,  iI.h'h  not  authorize  them  to  put  more  capital  into  the 
husincM.    Sinilk  v.  .S'liitOi,  1:1  Or.  81. 


iDTCRlnient- 


hiri'iit lilt  III. 
E-xecutors  in  Ontario  nmst  invest  the  moneys  of  the  estate 
ill  Ontario,  even  where  the  testator,  having  foreign  securities. 
and  having  appointed  a  foreign  c.wcntor  who  has  proved  with 
the  others,  directs  that  his  executors  shall  be  guided,  as  to  h.s 
foreign  securities,  by  the  judgment  of  his  foreign  exee.itors. 
Bi()Ti((  v.  Biin-iH,  27  Gr.  IM. 

Executors  woo  are  directed  to  invest  in  public  securities 
cannot  invest  in  municipal  debentures.  Eimrt  v.  aordoii. 
13  Gr.  40, 

For  statutes  regulating  the  investments  of  trustees  sec- 
R,S.O.  c.  130;  R.S.B.C.  c,  187,  s.  11;  R.S.M.  c.  170.  s.s.  26  ,7 
seq.;  R.S,N,S.  e,  151,  ss.  :'  el  sni-.  and  1  Edw.  Vll.  c.  48. 

I'owers  of  Leiiniiii.h 
A  devise  to  executors  on  trust  to  lease,  but  not  to  sell,  niM 
out  of  the  rents  to  pay  annuities,  does  not  authorize  a  sale  t" 
pay  the  annuities,    Craiifoid  v,  lundij,  23  Gr   ^44, 
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A  (lirwtion  Id  illNlriliiiti'  hiiiI  diviile  liiml  KiiiMiiicit  fhililrrri 
on  the  ,viiiiriK<'Ht  HttiiiiiiriK  tHTiitviitu'.  iIik's  imt  aiitli  \/r  a 
Uiis,'  fcir  the  iiri'Kiimptlvv  iiiTiml  witli  an  option  to  th.'  leiwi'i'  to 
piiri'luis.'  lit  lis  i'X|iir.v.  mill  mi  ii(jn>i'  nl  liy  tlir  ixciiilorH  to 
pay  for  iinprovrmiMils  nmili'  liy  tlii'  ti'iiant  if  hi'  ilm^s  not  pnr- 
cliiw.  I'lT  Hlakr.  ('..  that  tin'  l.'iisi'  was  not  mitliori/i.l.  I'it 
Kut.n,  V.C..  that  it  was.    Dalh^  y.  Mrllnih.  7  (ir.  2HH. 

InilcT  a  (liriK'tioii  that  tii  tinilMT.  on  laml  ili'viw.l  on  w,im. 
trust  to  riTit  anil  pay  tin-  surplus  rviits  to  a  widow  ihiriiiiln 
viiliiilnli  for  lirrsi'lf  anil  th.'  ii'atator's  rhililri'ii.  ri'inaindiT  lo 
till'  I'liililriMi,  sho  M  not  hi'  iwil  I'xci'pt  for  spwitic  piir- 
posi's.  thi>  I'xi'iMi,  ,.s  ari>  r.'sponsilili'  for  the  ran-  of  the 
linibiT.    Sli  iiarl  v,  Flilrliir,  IM  dr.  IJl. 

I'll  a  ili'visc  to  a  triwtif  on  trust  to  i-nltivatr.  il  ■inisi'.  li't  and 
nnina)ji>  for  thi'  tratator's  daiiKhtiTs  without  iinpravhrniMit  of 
wusti'.  it  was  hi'ld  that  thi'  trust  !•  was  not  I'XoniTati'd  from 
liability  for  wa.sti'.  Imt  was  I'lni  .iTril  to  do  siu'h  ai'ts  as  hi' 
I'ould  do  if  hi'  wi'ri'  a  ti'nant  n...  ai'i'ouiitahli'  for  wasti';  that 
hi'  WHS  not  bounil  to  opi'rati-  a  mill  im  tin'  p-opi'rty,  and.  if  hi' 
did  not  ei't  a  tenant  for  it,  that  hi'  was  not  aconntabli'  for 
Its  nnprndui'tivi'iu'ss;  nor  was  he  ri'siiiinsibli'  foi  linjf  uncut 
crass  at  aui'tion  instead  of  making  hay  of  it.  I  «n  v.  .SVo- 
mo/i,  R.E.D.  11)0. 

MainU  iiniirr.  ^. 

L'nles.s  the  testator  spi- -ifies  the  time  for  ita  duration,  a  gift  H.inunuoa 
for  niaintenanee  iniport.s  niaintenanee  during  minority  only.     '""' 
Bigelow  v.  Bigtloii;  1!)  Or.,  at  page  r>M;  MaalmiaUi  v.  Mc- 
Lennan, 8  O.K.  17fi;  Vook  V.  SMe.   12  O.K.  »\:   Kiji'i  v. 
Cuolen,  1")  A.R.  ;i79. 

And  that  m  so,  though  the  devise  is  to  the  ehildren's  mother 
'the  widow)  for  their  and  her  support  during  her  life,  or 
while  she  remains  a  widow,  and  at  her  death  to  the  ehililren 
iluring  their  minority,  and  the  mother  marries  again.  Ihnnj 
V,  (lilhirr.  ;J1  C.l*.  24.'!. 

A  charge  for  maintenance  includes  medical  and  nursing 
attendances,  funeral  expenses,  and  solicitor's  charges  respect- 
ing these  expenses,    lloite  v.  Carlau;  15  O.K.  697. 
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Where  a  pwiiion  is  made  for  maintenance  during  a  de- 
fined period,  then,  notwithstanding  the  death  of  the  benefici- 
ary it  will  be  carried  on  and  paid  to  his  representatives  in 
order  to  avoid  an  intestacy.  Dawson  v.  Fraser,  18  O.R.  496. 
CondU.o„.i  A  charge  of  maintenance  in  favour  of  minors  ^P°^^^f 
Xh°KfmT'  "so  long  as  they  or  either  of  them  remam  at  home  with  the 
devisees  of  the  land,  is  not  forfeited  by  their  not  continuing 
to  reside  on  the  land,  in  consequence  of  cruel  treatment. 
Swainson  v,  Bcntleij,  4  O.R.  572. 

But  a  devise  to  sons,  with  a  direction  to  them  to  keep  the 
testator's  daughters  in  a  suitable  manner,  and  a  direetion 
that  as  long  as  the  daughters  kept  house  for  their  brothers 
they  should  have  control  of  poultry,  etc.,  does  not  entitle  the 
daughters  to  be  maintained  elsewhere  than  at  the  sons'  houses 
if  they  are  willing  to  keep  them  there.  Re  O'Shea,  6  O.L.R. 
315. 

Where  a  testator  provided  a  stated  sum  for  the  support  of 
each  of  his  children  (naming  them)  and  a  posthumous  child 
was  born  to  him,  the  Court  ordered  an  equivalent  amount  t» 
be  paid  for  his  support.    Aldu'ell  v.  Aldwell,  21  Gr.  627. 

Where  the  income  of  personalty  was  left  for  the  mainten- 
ance  and  education  of  children  unconditionally,  and  land 
was  devised  to  two  sons,  the  rents  to  be  used  for  their  educa- 
tion and  maintenance,  it  was  held  that  they  were  entitled  to 
have  part  of  the  income  of  the  personalty  applied  for  their 
education  and  maintenance,  although  the  rents  were  more  than 
sufficient  for  that  purpose,  the  disposition  of  the  income  not 
being  conditional  upon  its  being  needed.  Denison  v.  Dcnm,,. 
17Gr.  219;18Gr.  41. 

An  absolute  trust  for  maintenance  of  the  children  of  .V. 
entitles  A.  to  receive  the  income  for  that  purpose  during  Ins 
liability  to  maintain  his  children,  notwithstanding  his  abd.ty 
to  maintain  them  without  the  gift.  Schofield  v.  Yassu,  1 
N.B.  Eq.  637. 

Where  a  residue  of  personalty  was  bequeathed  by  a  father 
to  his  two  sons,  to  be  divided  between  them  at  twenty-one.  the 
share  of  a  child  dying  meanwhile  to  go  to  the  survivor,  it 


Unconditional 

provUioQ 

thouffh 

excesfiive. 


Int«re§tof 
oonttngeat 
ftft  may  be  ' 
applied. 


MAINTEKANCE. 

was  held  that  the  interest  of  the  fund  should  be  applied  for 
maintenanee  during  minority.    Spark  v.  Prrrin,  17  Gr.  519, 

Part   of  n   rpjeirliiDoir   n.,»n«„    u-: ■  ... 
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= -"'i;.    o/jar/t  V. /-ernn,  J7  Or  519         ""■""■ 

Udren,  at  t«entv-one.  nr  onnh  ■^-.,.,■„.,.  »: ..  appiied    "^ 


„,  ., .  '  "'"'-^  """'B  uequeatneu  to  two  infan 

children  at  twenty-one,  or  such  previous  time  as  the  execu- 
tors m,ght  see  fit,  the  interest  thereon  to  be  applied  during 
the.r  mmonty  for  maintenance  and  education,  the  share  of 
either  one  dying  under  twenty-one  to  go  to  the  survivor,  with 
no  gif  over,  resort  was  had  to  the  principal  for  maintenanee, 
the  interest  proving  insutHeient,  and  the  legatees  having  no 
other  means  of  support.    Re  McDougall,  U  Gr  609 

Where  property  was  charged  with  the  supply  of' products  T.„d.r„ 
of  the  land  and  personal  services  to  be  rendered  by  the  de-S""* 
visees  in  favour  of  others,  the  value  of  the  products  may  be 
re  over«l  though  a  tender  of  the  products  was  refused,  but  a 
refusal  to  accept  services  when  offered  was  held  to  give  no 
right  to  compensation.    Murray  v.  Blacli,  21  O.R.  .•i72 

Under  special  circumstances  property  devised  to  L  testa- Property 
tor  s  widow  to  support  herself,  and  his  children  during  min- Sri„„ 
onty,  allowed  to  be  mortgaged  to  raise  money  for  improve- ■°°""^- 
ments.    Re  Bender,  8  P.R.  399. 

A  provision  for  the  support  of  a  widow  ceases  upon  her  >..,„«„.„e. 
marrying  again.    As  to  whether,  if  she  again  becomes  a  widow  t^Z' 
slie  could  again  claim  support,  qumre.    Cook  v.  Noble,  12  O.R.  °""'*'°' 

J^^^f-  ''^  '"^  ^'"'"'"  '^"P"'-^  *"  ^^  °"  "'"dition  that  When 

he  maintain  B    gives  B.  a  charge  on  the  whole  propertv  so  J^SL^SiT. 
guin.    Cooi  V.  C'ooJ,  3  N.B.  Eq.  11.  '"■<•■ 

A  provision  for  support  out  of  ''what  propertv  I  possess" 
gives  a  charge  upon  equitable  estates  of  the  testator.  Camp. 
heU  V.  Campbell,  6  Gr.  600. 

Such  a  charge  does  not  give  the  beneficiary  an  estate  in  the 
land.     Gilchrist  v.  Ramsay,  27  U.C.R.  500. 

A  power  to  executors  to  "draw  upon  any  of  mv  property '■  Where  it 
to  maintain  the  testator's  widow,  gives  them  power  either  toS'^-"""" 
sell  or  mortgage  land  for  that  purpose.     Re  Crawford,  4 
U.lj.K.  ol3. 

Where  land  was  devised  to  a  widow  for  life  charged  with 
maintenance  of  minors,  with  a  contingent  remainder  to  a  son 
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ZZXVII     '"  '*'"'  ''^'^°*'  "P""  '^™"''  which  did  not  happen  before  his 
death,  it  wan  held  that  maintenance  and  arrears  of  mainten- 


ance could  not  be  charged  on  the  tee. 
Or,  370. 


Perry  v.  Walker,  12 


Llmltad 
obkrge. 


llaintenance  from  a  residue  directed  to  be  divided  amongst 
several  children  is  a  charge  in  favour  of  each  on  his  own 
share  only.    Gibson  v.  Annis,  11  Or.  481. 

th'°u»h'dJfSS      ''""''  "harged  with  maintenance  and  devised  to  a  witness  to 

'■"••  the  will  is  charged  i\i  the  hands  of  the  heir-at-law,  who  is 

bound  to  recoup  the  devisee  for  sums  paid  by  him  during 

occupation  under  the  void  device.     Munaie  V.  Lindsay,   U 

O.K.  520. 


Subrogation 
of  penwn 
furnlBhInir 
□ulnteoanc*. 


Where  a  stepson  maintained  the  testator's  widow,  who  had 
a  charge  for  maintenance  on  land  devised  for  that  purpose,  it 
was  held  that  on  administration  be  was  entitled  to  be  subro- 
gated to  the  rights  of  the  widow  and  to  have  a  first  charge 
on  the  land  for  sums  expended.    lie  Honey,  21  Gr.  48o. 


Discretionary  Powers. 

mmoUoniuT  Where  executors  are  given  discretionary  powers,  either  of 
conversion  of  maintenance,  the  Court,  in  the  absence  of  im- 
proper conduct  will  not  interfere  with  or  control  the  exercise 
of  their  discretion.  Foreman  v.  McOill,  19  Gr.  210;  Cowan 
v.  Besscrer,  5  O.K.  624;  Be  Parker,  20  Gr.  ,389;  Rowsell  v. 
Winsfanley,  7  Gr.  141 ;  He  Curry,  23  Gr.  277. 

Where  a  legacy  was  given  to  A.,  with  s\ich  other  provision 
as  the  executors  should  deem  proper,  and  a  devise  was  made 
to  B.,  "except  in  so  far  as  any  reservation  shall  be  made  b.v 
my  executors  in  favour  of"  A.,  i;  A'as  held  that  the  executors 
had  properly  exercised  their  power  by  conveying  to  A.  a  life 
estate  in  part  of  the  land  devised  to  B.  McKemie  ¥.  Grant. 
13  U.C.B.  180. 

Where  the  purpose  of  the  power  or  trust  becomes  imprac- 
ticable, the  Court  will  act.  Atty.-Gen.  V.  Power,  35  N.S.R. 
526;  35S.C.B.  182. 


REPUNDINO  BY  CREDITOR  OR  LEOATEE. 

Refunding. 


4mj 


footing  and  an  oxeeutor  cannot  prefer  one  to  another  there-    "»^n. 
fore    where  a  ereditor  wa,  paid  in  full,  and  a  defieienev  ofH..und.„, 
a^wts  occurrod     the   executor,   being   insolvent,    the   Court  fe-^"" " 
ordered  the  creditor  who  had  been  paid  in  full  to  refund  the 

creditors.    Chamberlen  v.  Clark.  1  O.K.  l.io;  9  A.R.  273 

Where  an  executor  by  mistake  made  over-payments  of  inter- 
est  on  a  legacy,  ,t  was  held  that  he  was  entitled  to  a  refund  of 

0  a  5™  rr^r  ^"''''"  '""^'^'- ""'-  ^- "-"'  ^o 

tio!!"fc?ih"p'  'f^"\™'  distributed,  under  an  administra- 
tion  bj    he  Court,  in  the  absence  of  legatees  entitled  thereto 

Ii'h r     Tf  "  '°r';  ""'  ""■'"™''  '^"^  "•'-^'i '»  -'-- 

the  r   fund     ^         f  "'  "'  """■""'"^^  """"• '»  ™">P«> 
the  re-fund.    Uffner  v.  £.«•„,  fioy,-  name  v.  i.«.,>,  5  O.L.R. 
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CHAPTER  XXXVIII. 


ADMINISTRATIVE  POWEBS  OF  THE  COURT. 


Chip. 

zzzvin. 


Whether 
atriotlr 
Itmitad  by 
the  Infttru- 
ment. 


iofante ; 

(2)  Be  regards 

tnuteee. 


The  question  of  the  jurisdiction  of  the  Court  to  authorise 
things  to  be  done  in  the  administration  of  an  estate,  which  are 
not  authorised  by  the  instrument,  under  whieh  the  estate 
passes,  has  been  much  discussed  in  recent  cases. 

It  has  sometimes  been  thought  that  the  Court  can  authorise 
nothing,  which  upon  a  proper  construction  of  the  instrument, 
could  not  luive  been  done  by  the  trustees.  Re  Craushay,  60 
L.  T.  357;  In  re  Morrison;  Morrison  V.  Morrison,  (1901)  1 
Oh.  701. 

But  this  view,  having  regard  to  recent  authority,  is  too 
narrow.  The  Court  has  a  twofold  jurisdiction.  As  regards 
infants,  it  has  certain  original  powers  derived  from  the  pre- 
rogative of  the  Crown  as  parens  patria.  It  also  exercises  ii 
jurisdiction  over  trustees.  In  what  follows,  jurisdiction  spe- 
cially conferred  on  the  Court  by  statute  •;  left  out  of  con- 
sideration. 
I.  JnriBdio-  First,  as  regards  infants:  "The  King  is  an  universal  guard- 
inbnti.  ian  to  infants,  and  ought,  m  the  Court  of  Chancer- ,  to  take 

care  of  their  fortunes.  .  .  .  For  allegiance  and  protection  are 
reciprocal."  2  Fonb.  on  Equity,  225;  In  re  Spence,  2  Ph. 
247;  Reg.  v.  Oyngall,  (1893)  2  Q.B.  232,  239. 

In  theory  this  jurisdiction  may  be  unlimited,  but  by  a  long 
course  of  practice  the  Court  has  imposed  certain  limits  upon 
its  exercise,  though  those  limits  are  by  no  means  easy  to  define. 
Real  e«t»te  o(     It  appears  to  be  settled  that  the  Court  will  not  dispose  of  an 
teeoid.  infant's  real  estate,  ti'her  by  way  of  sale(a)  or  lease(l).  or 

mortgage(c),  merely  because  it  may  be  for  the  infant's  benefit 
to  do  so.    Brookfield  v.  Bradley,  Jac.  634 ;  Calvert  v.  Godfrcij, 


PHOPERTV  OF  INFANTS. 

J.  Ji^'Si;^':";-  ^r"-  •  ^°"-  ''■■'  ^X"  -  n,,,, , 
m  w  ;::,  :%f :;  f :r:r  ^-^ ^-  *"^'-.  ^«  c.;.  d. 

4.'Ji:.  jich  ;«0M    '  """■  -^'"(''^^  "'"■'"■'"■  ^-^  ''"'"''-• 

1-'  App.  C.  C72.  '■  -^^""''"••'  ^'  -''/,../«,■,/, 

TLo   Court  ],as   made  an  onloi-  chargi,,.,  the  .of-     f        . 
"laintenance  of  nn  inf.,,,*  „  ,  "  "'  1'^*' 

•»u„a  IWa  real  o-tat,.  "    t  ,    '   7       '   "■°"'''   """^ 

iriiiT,—'™  r  r  "f  F  "~^^ 

»n  investment  will  be  ,„n  1  ,  ^'         """''^  '™'°  *''=''  '"'"^ 

U  Ves.  237   '2- H       <       ,        ^  '^  -l-  W.  J!l ;    ;;,„■,.,..  iW/»7/, 

infant.     I.  r..,^t^^:''/-^-:^'''V^^^''^oi^. 
-.jorityana  confirmed  th/purohi'         '       "  "''■""  "«»"-J 

.-x;:i=ir;ir^^^^^^^^^ 

-- the  sa.0  position  a.  land.     The,  ;a:not  br^d '  ;^S 
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ADMIXiSTIi.VTIM:  I'OWKliS  OF  THE  fOl'IJT. 


Gb&p. 
ZZXVIII. 


Revcntlonaiy 
iDtcreHtA  in 
pemonulty. 


Powor  to 

charf<e 

infant'D 


bemuse  it  would  Vio  for  the  infiint's  benefit  to  Bell  them.      See 


of  a  lunatic's  leasehold) ; 


Scheme  to 
give  up  large 
contingpncy 
for  smaller 
certainty. 


Power  a8  to 
compromise?. 


Er  p'liir  /)(*(»,  «    Ves.    lil  (a  cniw 
If  Kiiiiwurt  V.  fintfor!/^  '^  Ch.  D.  ti-'J-J. 

It  has  been  said  that  the  Court  Iins  no  power  to  sell  an 
infant's  reversionary  interest  in  itereonaltj.  liut  tht  '  oppears 
to  be  no  authority  in  point,  and  in  Ifniiii  v.  lud/inii,  (i  Ch.  850, 
tlic  Court  did  not  favour  the  view,  that  such  an  intTOst  could 
not  be  sold.  See,  too.  In  ir  Wilh:  lloi/ir  v.  Mmfnni,  (190!!)  1 
Ch.  .■<4S. 

Anil  the  Court  will  create  a  charge  upon  an  infant's  contin- 
gent interest  in  a  legaey  or  .>*hare  of  residue  to  secure  payments 
to  he  made  for  the  maintenance  of  the  infant  out  of  money,  in 
which  ho  has  only  a  contingent  interest,  if  the  repnj'ment  of 
the  money  can  be  thereby  satisfactorily  secured.  He  Ai-lmrldi', 
It  AV.  It.  S-iS  ;  I)  WUte  v.  Vdlm,  14  Kij.  2ol ;  In  ye  Colgai:, 
19  Ch.  D.  :iO.V 

It  is  a  somewhat  different  question  whether  the  Court  can 
authorise  a  scheme  under  whi'-h  infants  give  up  a  large  contin- 
gency for  a  smaller  certain- 
Suppose  a  fund  is  given  to  the  children  of  A  living  at  the 
deatli  of  B,  who  is  aliv(!.  There  are  four  children  of  A,  one  of 
whom  is  an  infant.  A  is  dead.  The  three  adiJt  children 
desire  to  divide  the  estate  at  once  on  the  basis  that  each  child 
shall  take  a  fourth,  not  subject  to  defeasance  by  death  before 
B.  The  arrangement  is  for  the  benefit  of  the  infant.  Ha,s 
the  Court  power  to  sanction  it  on  his  behalf  ?  Knight  Bruce, 
V.-C,  in  two  cases  thought  that  sucli  an  arrangement  could  net 
be  sanctioned,  hut  this  view  has  not  been  followed  in  a  recent 
case.  I'eto  v.  Giinliier,  2  Y.  &  C.  C.  312  ;  Ddu  v.  Bni/,  9  Jur. 
;.s.j;  III  re  Welti;  ISoi/ri- v.  Mmleaii,  (1903)  1  Ch.  848. 

It  would  not  be  safe  to  assume,  that  the  earlier  authorities 
arc  not  to  be  followed. 

The  Court  has  large  powers  of  sanctioning  compromises  on 
behalf  of  infants.     Ih-ooke  v.  Lord  Mosfi/ii,  2  D.  J.  &  S.  415. 

In  that  case  Turner,  L.J.,  limits  the  power  to  compromise  to 
equitable  nterests  and  bases  it  upon  the  jurisdiction,  which  the 
Court  exercises  over  trustees.     If,  however,  the  jurisdiction  of 


CONTROI,  OVKH  TmiSTKM. 

='n£Err -'■=*'■- 

for  them  out  ofle  n  r','    '  ''■'""*""'-™  »"'  >"■  ""owed 

em  out  of  the  income,  if  tlio  nors„n,s  en'iti,.,!  in  tl,„ 

4  Mad.  urr,  ■  /„  ,.„  n      , ,  , '.„     '"  '■  "  "  •  ""''V  v.  Jlm»,\/,.,; 
'"»"•  -"J,  /«  /;•  /Irm/t'  irm,  1  Oh  I)  •>Jii 

And  tin's  principle  Ims  leon  evtondcd  to'tho  ca.c  wI,or„  M 

give  effect  to  the  p Zi  ",  ^i  J:;  T^  f '  '"  "^^  '° 
Jerarture  from  s„l„rfinato  dir,  n,  he.  "J  "  ""'"'  " 
Lave  happened  are  in  conflict  w  lij  -  *•>«  e.ent,  that 
authorised.  "'"  '"'•'"'"'n.  may  bo 

Testntors  not  unfrpnnon+jT-   i     • 
foraceumulating   h    I  :1J:'"  ''.^  ''!"'*^  -"'  P-v-"us 
very  insufHcient  Ko  iln  fott     V  T    >'  "'"°"*  ""^  "^  " 
tl.o  person,  who  if  he    Main,      !  ^  ""T  ""'  "'"™"°"  "^ 

™n  of  a  Lgo  income  ''""'"''  "'"  ^™"  -*"  P"-- 

In  euch  oasc8  the  Court  considers,  whether  there  ;        * 
paramount  intention,  that  the  inf.,nt      J     7  '  °°'  " 

ono,  should  come  i^M^-^:^:^:':^Tf'''l^''''- 
;"'  not  do,  unless  a  proper  i.CneV     tad!  ^  U  '^ 

r;:!:::;  tt^r-L'\Tf  "  " - 

emulation  must  gi.ewartoit."'    '"■■""™'    *" 
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Chftp 
ZXXTIII. 


Improve- 
ments and 
repairs. 


AUMINISTHATIVK  l-OWBKrt  OK  THK  COUKT. 

Thorc  foro  wlieu  an  uuoumulatiou  is  directed  for  a  certain 
period  and  the  accumulations  are  to  bo  investod  in  land  which 
is  strictly  settled,  an  allowance  may  bo  made  to  the  tenant  for 
life  in  order  to  enabh.  liim  to  edumt..  his  children,  who  «lll 
inherit  the  estate  after  him.  Ihnhrk  v.  Um;lm-k  :  In  re  All,,,,, 
17  Ch.  D.  H07,  considered  in  l„  ,■>•  .S,,,',;! :  A,r/,a-  v.  P,;(ll, 
.-.4  L  T  '.»-'!J  i  J,i  le  CulliiiH :  Colliiit  V.  tyil,,',  y.'  (Jli.  V.  -'ill. 

The  Irish  Courts  have  refused  to  follow  the  prineiide  of 
Jlmlock  V.  U,mhc!:.  S/,a,c  v.  J/'.V.-/».«,  «  Ir.  K.i.  r,H^^ 
Ke„„„i»  V.  K,;,imU,  10  li.  B.  Ir.  00. 

In  like  manner  an  allowance  may  \  ■■  made  for  the  education 
of  an  infant  tenant  for  lite  or  tenant  in  tail  in  possession  and 
the  niaintonanco  of  a  proper  establishment.  (i,lo<J'<  v.  dihm,, 
14  W.  K.  -VH;    1,1  If  ll'ilhr:    Wiilhi-  v.  l),iiuv„,he,  (lUOl) 

1  Ch.  H7U. 

If  the  tenant  tor  life  has  alt.iined  twenty-one,  and  there  is 
no  mansion  Vouse  to  keep  np  and  notlii.is  to  show  that  he 
was  intended  to  reside  on  the  .state,  an  all-wan™  made  durmR 
minority  cannot  be  continued,  whih'  a  trust  for  accumulation 
subsists.     I„  ,;■  AIM;  IM  v.  r,i,-ni, :!-'  Ch.  D.  383.  ^ 

Again,  where  the  rents  of  land  are  directed  to  he  applied  m 
pay  in"  d.'bts,  an  allowance  may  be  made  out  of  the  rents  to 
the  tenant  for  life  to  enable  him  to  live,  if  the  creditors  do  not 
object.  n,cl  V.  W„lkhm„,  1  Ves.  Sen.  93  ;  Hc„„rtt  (or  Itm.ll) 
V   Wt,„M,„„,  23  B.  b-n  ;  4  D.  F.  &  J.  2ol». 

Where  there  is  no  power  given  to  trustees  to  lay  out  money 
lu  improvements  or  repairs,  and  the  Settled  Land  Acts  do  not 
apply  the  Court  will  allow  money  t..  bo  laid  out  lu  repairs  and 
improvements  and  charged  upon  the  property  or  paid  out  of 
personalty  held  upon  the  same  trusts  as  the  realty  only  (1)  il 
tlic  case  is  one  of  salvage,  or  (-')  if  it  is  one  in  which,  ,f  the 
Settled  Land  Acts  applied,  the  expenditure  could  be  allowed 
under  those  Acts.  I„  ,r  Dc  Tcmm-'>  S.ltk<l  Ji^Mx;  1>> 
TeMc-  V.  Ik  Tfmi,r,  (1893)  1  Ch.  153;  I„  ,r  Mo,it„r : 
D,Tbis/,i,r  V.  Mo„l,„j»,  (1897)  2  Ch.  8 ;  /«  «  //"'■"';  ^^"'-' 
V  i/lr/■»^  29  L.  R.  Ir.  219;  I„  ,;■  M'lHis :  WillU  \.  W,lh', 
(1902)  1  Ch.  15 ;  In  re  lA;jh\  Settled  EMe,  (1902)  2  Ch.  274 ; 
.V.'iV/v.  Ni'itI,  (1904)  1  Ir.  513;  Hibliei-f  v.  CiMhe,   1   S.  &  St. 


LONl'UOl,  ovl;n  IKI/SIKK-. 
HM;   Fnlhy.  C„ ,„„,  n  ,,;,,,  lo:.,  „„•„  ,,,„, „■,!  i„  /„  ,,• 

.V0.y;      U„.>,M,,     ,.     .,/„„,„,„,    ,,„,,;^    2    (,,,      ^  ,,^^^^^,^^^^   ^ 

/•™/,«,  .1(1  CI,  u,  .-,,,.,  wa,  ,.  .a,,.,  i„  whi,.h   ,,rol,„Uytl„. 
oxpenditurn  would,   ,;„,,,   ,i,„    s„ttlt.,l    l.,m.l    Ad     l.s'io    ]„, 

..  ow,.d      ,s,,o,  to,,,  /„  ,.,.  ,f...., /,.,,,/ ,.  /A /„,/,/  ,,  ;/, J 

(  h.  I),  -i.j:!.  ' 

Tho  Court  ,l„c,  „„t  uutl„,ri„.  H  ,U.i„.rtu>v  from  ,1,0  tru»t.  of 
«..  lustrunient  .u,.roly  bc.,„„„  ....h  „  ,l„,,,,rto,v  wouM  1,„  for 
the  (ulvnntuffo  of  tlio  persons  inlnrcatpil. 

Vov  in«t«„c.e,  ,vh,.ro  i,ro,„.rty  is  Jireetc-.l  to  bo  «ol,l  at  u 
cortum  t,mo,  it  ,lo,,s  not  nuthoriso  m,  ,.„rlior  .„lo  ,-,)  ou  tI,o 
grou„,l  that  it  woul,l  bo  bu.oli.i,,!,  nor  do.,  it  authorise  „n 
una,,thon,o,l  .nvostmont  to  ho  nudo  (>.,  n.^roly  on  that  .-round 
JIM/o,r  V.  /..,.„,  •.'  Ha.  .10;  ,y„/„„/„„„  ,.,  /,„,,„.  ,,  „  „.„  , 
//'  n-  T;ll,nml„;  (190:))  1  Ch.  O.V,  (/,), 

H..t  dim,.ulti™  constantb-  ".«■  in  the  admini.tmtiou  of 
.■Stat,.,  wh„,.h  ,.r,.  not  ,,rovi,I,.d  for.  An  ,..<,at,.  i,,  ,liro,.,,„l  „ 
I-  sold.  It  turns  out  that  it  is  un.saleahio  ,..x,.,.i,t  at  a  bouvv 
-enho  but  the  market  is  iikol,-  to  improv,..  There  is  no 
powor  to  can.,-  o,t  the  testator',  busino.ss,  ,,.t  it  eannot  bo 
lenlised  at  onee  without  serious  lo..s.  A-iin  'i  b„  ;„  • 
direeted  to  be  sold  for  cash,  but  tho  J-CLi'::!  I 
»^e  >s  „uud  to  be  its  eonv.rsiou  into  a  eon.pany  nnd,.r  a 
e  erne  y  w  „„h  the  e^.-utors  are  ,o  take  sbar,.s  au,l  ,,obon. 
-es  In  all  these  oases,  if  sulKoiont  eauso  is  shown,  tho 
Court  n.a,- authorise  the  sale  to  bo  pos.po„,.d,  the  business  to 
be  earned  on,  or  the  exeeutors  to  aecpt  for  the  business,  an,l 
hold  for  a  h„nte,l  tin.o  shares  and  debentu.es  in  a  company 

Ch.  40,  where  a  „un,ber  of  eases  are  mentioue,!  in  whieh 
tue  Court  has  esereisod  tliis  jurisdiution 

la  all  those  eases  the  Court  to  meet  a  partieular  eu.er^enev 
authorises  a  temporary  departure  from  th.  trusts  with  a  view 
t')  carry  them  out  more  oHeetually. 
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CHAl'TKK  XXXIX. 


AIIHDMITK  INIKKKSTS  IN  I'KliSONAI.rV. 


Chip. 
XXZIX. 


I._U,.;.,1  F.SIS  or  I'KUMlNM.n    WH"  Wimils  m  I.lMlTMl.iN. 

1.  It  is  iloartliMt  ii  be.iu.'ht  tn  A  iiuil  lii»  .•xfculcr!.,  or  tn  A 
im.l    liis    rciuv-.entathvs,   kIv.'s   A   Iho   iilisi.lut.^   interest,   th- 


rSw"""'^   ndditidiml  words  \mni:  merely  words  of  limitation.     X"y«/- v, 

c-xeciit'irn  or 
roprt'scntii- 
tivcc. 

Beqnoitt  tn  A 
for  life  ami 
then  to  hi« 
executors. 


U„n.,„..,  1  Cnx,  ■-'■-.n;   T,n/hr  V.  ;(,/vv7,v/,  1  Coll.  108;  ApiMu,. 

V.  /."oir/i'V,  8  K'l-  !•"'■ 

80,  too,  a  (.lit  I"  A  for  lUe,  ..nd  tlieii  to  liis  cxeiutors  or 
admi'nittrato.s,  or  to  liir.  iieiBonal  representatives,  gives  A  the 
absolute  interest.  A.-(l.  v.  JMU»,  -'  I'U.  fit;  A'«/«7Ve«  v. 
,S*e/»  1  1!.  &  it.  "»*'■<  -";/"•  ''■  i'""-""'  L  W-  •!  K(i.  :i'.'8; 
J,-,r„  V.  I.h„,l,  r,  Eq.  383 ;    Wh„j  v.  HV„y,  'J-l  W.  U.  H7H. 

It  is  immaterial  that  the  lifo  interest  is  deteimiuaUo.      11'  «- 

V.  SW/,r,  UEq.  oM;  8  CU.  419. 

I„  ,hat ,.«..        If.  however,  the  gift  is  to  A  for  lite,  and  then  to  his  exeeutnr., 

ihn  cx«..t..„   pj,  ujministrators  for  their  own  use  and  beneKt,  they  wdl  tiike 

;*l.y."°'       henefieially.     S,,,,./,;:-,  v.  l-'m,h,  ■>  Mad.  147  ;    »»///.  v.  r„,/h,, 

8  Sim.  2 H. 

But  the  intention  that  the  exeeutors  are  to  take  benefiemlly 
must  bo  unmistakably  plain.     Sloth  v,  Cw^/fy,  1  Kee.  ;)'-'.J. 

A  gift  to  A  tor  lite  with  power  to  appoint  by  will  and  111 
default  of  appointment  to  his  executors  and  administrators, 
gives  an  absolute  interest  and  entitles  the  donee  to  immediato 
payment,  and  it  is  apparently  not  necessary  that  the  power 
should  be  released.  Ihrn/I  v.  Vidriix,  i)  Jur.  5-50;  l'«<r  v. 
Soprr,  11  lla.  :i21. 
2.  A  bequest  of  personalty  to  a  man  and  his  heirs  would  no 
I  the  absolute  interest. 


Bcquent  to  A 
and  hi^  heiri*. 


do«bt  pa; 


ifi:iH«— isHii;, 
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Chip. 

xxxtz. 


f-.  too  n  L<.,,u,,t  t„  A  aiul  tl„.  l„.ir.  „f  l,i,  1„„K.,  ,„  ,,,    v 

It  "•cTiu  tint  in  wills  l«>f„n.  Iho  Will,    V.t    ;,■  ,1,       ■„   • 
.n..,.o^  will  not  ,„  ,|,,n  ,„  A  1,,  i„.,,|i,.a,i„„,  ,1,;,  ^  ^l^^^^ 

<>n  the  otluT  I,a„J,  a  gift  t„  A  fur  lit..  an,l  th.n  .0  th.  l,,.,..  a.,,,..  ,„  » 
0     Ins  boJ,-,  and  if   ,,„  ji..    without   i.„o   ov,.,-,  gi>„    A         '"'"''-'"' 

1>  .  <.W- ;  C  ir,  I.  ion ;  see,  too,  EI,o„  v.  &.„„,  ,„  Vos  TA  ■ 
.«,«  V  /,„/,/„./,„  o  V,,,  ,s,,,  c,,.,  ,,,,,,^  ^.,^^_  ,  y^^j  -^^; 

■V  C7.  sub  nora.  /.«,/  ,,/  r/„M,„„  ,,   Tolhill,  7  U  I'   r   r/l- 
'''■"'""*■'■  V.  7A,i,oM!)  Ves.  57i  J   I  JXer  an 
If,  in  wills  before  the  Will,  Act,  the  gift  onT  upon  failure  of 

: rntX  n  '"'  *°  'f"" "'  '^'"^ »'  ""■■  '•"■^"'  of  •' 

tenant  for  hfe,  a  p„or  g.ft  to  A  onJ  the  heir,  of  hi,  l.,„l„ 
ath^   7W  y.  Sn,H,  ■>  Atk.  (i4-  Jlo,/„.o„  v.  7;,„„,,  ,  Atk. 

In  these  cases  the  testator  ha,  .l„nvn  a  clear  ,„ea„ing,  that 
the  property  should  go  in  a  ecur,e  of  devolution,  till  there 
«  an  exhaustion  of  heirs  of  tl„  lojy  ;  „„d,  as  this  intention 
cannot  be  earned  .nto  effect,  the  Cou.t  gi.,.  „„  „,,„,„(„  ;„„„.., 
in  personalty.     See  &;„,/.  /(>„,■/,, -U)  If  &G    '.ss 

L  urts  wUI  be  unwilhng  to  apply  the  rules  of  tenure  to  personal  ^T  "'H". 
estate,  and  ,t  must  be  collected  fron,  the  general  lan/uag    o      "'^ "-  ^° 
.he  -".whether  the  words  heir,  and  heirs  of  the  body  nro  H.^l^i 
intended  to  be  word«  of  limitation  «r  purel.use.  '^=  ■*^'"'»  •^'•'■ 
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s  person  and 
hia  issue. 


AMUOt.UTK  INTKHK.HTH  IN  PF.WONAI.TV. 

A  Bift  to  A  for  lifo  unci  to  licr  lioirt  after  h«r  in  iin  nbnuliito 
gift.     Alkiumii  V.  L' H^/miifir,  ll  I,.  R.  Ir.  Dili. 

Anil,  if  the  l)pquf»t  i»  lo  A  t"r  lif(>,  niid  after  lior  iIccmbo  to 
h.T  lii'irs  ti»  olii'  nliiiU  givo  it  hy  will,  sml  if  "lio  ilio  without 
n  will  to  ii.'r  riRlit  hiiri  for  mer,  tho  I. mi  rinht  liein  ii 
ciiuivulcnt  to  oxcciitnrn  niid  iuliiiini«tmtnr».  /"omV/  V.  Iliiyg", 
:i.>  I!.  ••.:)•>. 

Ho  it  tlio  iiiteiiliim  in  to  (Tnilo  ii  muwwion  of  i'itttti!»,  nn  in  ii 
gift  to  A  for  lifu  and  nftfr  liia  il'ciaso  to  tho  heirs  mnle  of  his 
body,  imd  so  in  »uii  .s-i.,!!,  A  tiikei  nn  iibsolutn  interei-t. 
lliilhu  V.  Tnimiiij,  :i  Mer.  170;  see  Cltnriji  Tni'l',  I'i  Ir.  I'll. 
A'\X;  Siiiirliiiii  V.  I'lirhi;  ■,'!)  II.  I"jI). 

Hut  if  there  \*  iiujthiiiK  to  show  that  the  heirt  were  to  liil- 
liy  imrehueo;  if,  for  instiinee,  they  ure  to  take  u-  '-nniits  in 
eonmioii,  tho  lite  estrito  will  not  lo  enhirKel,  whether  there  is  ii 
gift  over  in  detunlt  of  issue  or  not.  Hull  v.  Cniilinluii/i,  'J"i  U. 
.')4ll  ;  Jnnilit  V.  Alllijoti,  \  11.  C.  t '.  Of.'  ;  Jraflnmii'i  Tlil'l,  I..  It. 
2  Ya\.  2r(J;  see,  loo,  In  iv  ltiimll,V\  \,.  J.  Ch.  4IIII;  rovd.  'il 
L.  T.  oVJ. 

So,  too,  in  a.  gift  to  A  for  life  with  ft  direetioo  timt  ho  was  to 
have  no  power  over  the  property  beyond  its  legal  vestment  l"i 
eonveyauce,  &.Q.,  mid  after  his  decease  to  his  heirs,  A  took  only 
a  life  interest  in  the  personalty,  though  he  took  tho  realty  in  fei-. 
lln-rri;  V.  thiidllii.  Ii  Eq.  ')»'i;  see  Cim/urt  v.  Jlroirn,  1" 
Ch.  1).  140. 

Tho  better  opinion  sienis  now  to  be,  that  tho  Court  will  not 
shrink  from  giving  a  dilterent  eonslruetion  t(  the  words  hi'ii> 
nn.l  heirs  of  tho  body  as  regards  realty  and  personalty,  thou<;li 
given  together  in  t'.a  same  daufe.  Jlii-rlvk  v.  J'raiikliii,  ^niun. 
;(.  Tho  word  issue  is  less  '•  mysteriously  inflexible  "  tli.m 
tho  words  heirs  of  t^o  body,  and  therefore  in  a  gift  of  personally 
to  A  and  his  issue  it  may  be  a  word  of  limitation  or  of  purchiisi . 
in  whieh  hitter  eiisc  the  same  question  arises  ns  in  gifts  to  A  luid 
his  children,  whether  A  and  the  issue  take  jointly  or  whelliiT 
the  issue  take  subjeet  to  a  life  interest  in  A. 

II.  Prima  fiine  it  seems  a  gift  of  personalty  to  A  and  Ins 
issue,  as  it  would  give  A  an  estate  tail  in  realty,  gives  him  an 
absoluto  interest  in  personalty.     This  seems  uleor,  when  tlu  rv 
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IIEIRN— IIWUK. 

11 « (fift  nvrr  ill  ,M,„|,  „f  j^         ,       .  . 

"""  •!-  -if.  i.  ..„„.„,  „ ;'  ;, '  ";?  ;""•:"'"■'  -"  -•"'«•".    « 

An,l  aj.parently  tl,„  ,„„,„  ,„,„  ,,||,  , 

•i-"'  i« .."  Kift  ov..r.  //,„.,., ,  V  yj:„ . '  «": : , »™''  ^''-r.' 

^'""' "    '" ^■•■■MMr.4:..-,;b,.t 

The  i.ano  is  stnmm.r  in  f„v,i ,f  n  ,        . 

'W.v,  r/„,./,,  ,  J,.  ,,„,      ""■'•    -^'"'"'V. /.'";//,/,  l.-,Si,„.H.'), 

"--™i.bi..g,oi..„.r.i,„.  i,.  „         :  '  'I "" "'  "■''""■  ■'«-'"!" 

""/.■  V.  /,,„,/,  8  B.  21.J.  /..„   v/.  /         Z'  ■  ^    "•  -"■' ; 

'^M.o  Will  tuk,.  bj-  purJ„>,<..  •  "   ^'-   •'"  •  "'<" 

If  "'0  gift  of  personulty  i.  to  A   f„r  i;r         i    , 


-o.ortohi,isj    '^x  w,;:,"^;'''  ""'■  "'^  •»  '•'^  «—.' 


«...>t  of  iasue  or  „  t  ZZ::Z7' ^7]  ''  "  *^'"  ^^  ■"  ^i" 

4ii.     c/     -J  '  ■' "^'"  \.   ft  i/fi/ytiifx   T   7?    1 1  1.' 

^"'''/'•,  {I!)07)  I  Ir.  r.X  ^    '    ir.    dS6;    /„   ,-r  ('„//,„', 

And  the  8ame  ™lo  appli.^  ,,;(,, 

hero  real  and  pergonal   proporfy  aro  2  '   ,       .r"™'"^' 
■i«o  «  son.ellung  to  show  tLf  ^1         ^  ^''""■'''  ""'^=» 

^^--.e  manner  a'thota;;""    ''"  '"■-"'"^  «-  '«  «o  in 

;E«ept   i„   „  ease  whore   the  por^nnaltr  i,  .ith  ■ 

-'^<^-e  .n  .a.ue  or  a  „ere  adj.net  of  i:r^^Z 
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example,  aleasohoia  ,arden  held  together  with  a  f-'-ld  hou.., 
it  is  very  difficult  to  give  any  BCind  logical  reason  for  the  pro- 
nosition;  that  an  intention  that  the  two  kinds  of  property  should 
go  together  ought  to  carry  the  whole  in  ---f  °™  j""' 
rules  applicahle  to  realty  rather  than  those  whu^>  would  ap  ly 
to  a  bequest  of  personalty  alone."     Per  Lord  llatherley,  ./«,/.- 

But,  though  only  a  life  estate  nmy  be  given  to  the  ancestor 
it  the  issue  are  to  take  successively  according  to  -">°"  r-  - 
not  conjointly,  i«sue  will  he  treated  a.  a  word  of  hnul,.t.ou. 
Jonldii  V.  Loire,  (J  B.  MJO. 

]I  _G..-TS  OK  THE  ISCOMK  OV  rKOPEHTV  IsLFVlNVlELV. 

A  gift  Of  the  income  of  property  to  a  person,  without  linnta- 

tion  as  to  time,  is  a  gift  of  the  capital,  where  no  other  d.spos.tiou 

of  the  capital  is  made. 

O«t.n„co.o      This  is'the  case,  though  the  gift  may  he  tothe  separate  use,   , 

„i.h„,,„»oro  ^        j;^„  „£  a  trust.     NIC,  T.  S/,cp'"'r<l,  I  li-  t-;     • 

^:;f '  °'       Oa-'     P/.-%-  V.  au„nM.„^>c,  4  Yes.  ol ;  7.V,«//".'/«  v.  Je..u,l. 

l:rVcs.39;    /i.™..  v.  G..'«-,  18  B.  471  ;//«/.  v.  *«■,«.,. 

1   S  &  St  487;    Uiimphiei)  v.  llumphrcij,  1  bim.   IN.  o.  ■>-    , 

(il  V.  Tr<.  o«,  32  B.  .38  ;    3  D.  J.  &  S.  434  ;    P,.,«.V  y 

I;™  Vv.  i«-A«™,  50  L.  T.  278  ;  57  L.  T.  28o ;  00  L.  T.  1  ; 

/:  .  Moe,,..  ;  Mor,.n  v.  .V.-T/ d^^'^^*)  =*  ^h  ;  22  ;  see  U.  n 

Vnenniuie,- ;  M,.u,.e,  v.  B.don,  (1894)  1  Ch.  0,  o 

A  gift  of  the  dividends  of  stock  for  the  first  ..mouths  .u 
oachyeartoAand  for  the  second  six  month.    «  B  malu.  V 
and  B  tenants  in  common  of  the  capital.     Tre,le,„ur<.  ^.  l. 
ilimiid;  (li)OO)  1  Ir.  3J4.  . 

Afund  given  on  trust  for  A  until  B  conveys  eerain  prop. 
as  directed  by  the  will,  and  then  to  divide  the  fund  cpulb 
Tet^::  A  an'd  B,  becomes  the  ^^ffe  ^pe^t^o    A  .»    ■ 
dying  an  infant.     Mhcr  v.  Com„hsh,  1   Ld.  !.9  ,  3  B.  1  •  L 

,     „„  ''\  gift  of  income  during  widowhood  i.  a  gift  for  life  or  duii,^ 

Sooa.     -dowhood  ;  but  a  gift  of  income  to  a  legatee  so  long  as  .H. 


PROPERTY  AND  POWER. 

sliould  continuo  single  and  unmarriea  lias  been  \kU  fn  be  an 
absolute  interest,  if  the  legatee  did  not  marry.  /,■/.,/,/„«  v.  CiM, 
■;  M.  &  Cr.  Ho  ;  see  2o  Ch.  D.  (isn  ;  I,i  re  I [«„■„, -,1 ;  T.uitnv  v 
Jloimn/,  (10(11)  1  Ch.  Hi. 

In  the  same  way  a  gift  of  tlio  income  of  property,  wit  ii  a 
power  superadded  of  disposing  of  it  by  will,  is  an  absolute 
interest.  Soiithomr  v.  IMi;  10  B.  1:)-';  Weak  v  Oilier  :i' 
B.  421. 

The  fiiot  that  legacies  are  given  at  the  decease  of  the  person, 
to  whom  tlie  income  is  given  indefinitely,  will  only  cut  down 
the  absolute  interest  to  the  e.-itent  of  the  legacies.  Jeniiiiim  v 
7ym7y,  17B.  118. 

Upon  similar  principles,  a  gift  of  income  to  A  for  life,  and 
then  to  B  indefinitely,  gives  B  the  absolute  interest.  Cloi„il,  v. 
M'l/iine,  2  Mad.  18S. 

But  a  gift  of  income  to  B  and  C  and  the  survivor  of  them 
gives  them  only  life  interests,  isliiiui  v.  Bell,  ■>  D.  M.  &  (>. 
17 '>  ;  see  //(  re  Tamil/;   Tumhj  v.  Tamhj,  34  W.  B.  748. 
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III. — Property  and  Power. 

1.  A  devise  of  lands  to  be  at  the  discretion  of  A,  or  of  per- 
sonal property  to  be  at  the  disposal  of  A,  or  to  be  disposed  of  as 
.\.  thinks  fit  without  any  direct  gift  to  A,  gi\e3  A  tlio  absolute 
property.  Wkukon  ami  ChylonU  Ca.v,  1  Leon,  loli;  Ku,el„n 
.  M'nMi,  4  Do  G.  &  S.  584  ;  L,  re  Mnrirell'.i  Will,  24  B.  24B  ; 
Kelktl  V.  Kellett,  L.  II.  ii  II.  L.  100. 

The  same  construction  has  been  adopted  when  a  fi-nd  was  to 
be  at  the  disposal  of  A  by  will.  Eobiimn  v.  Dmynle,  2  Vern. 
ISI,  a  doubtful  case  unless  there  was  a  gift  to  the  wife  in  the 
first  instance. 

Of  course,  a  more  power  to  dispose  of  property  among  a  par- 
ticular class  gives  no  property  to  the  donee  of  the  power.  Ilire/t 
V.  ira.le,  3  V.  &  B.  198  ;  Mikene!/  v.  JlMoie;/,  (i  Sim.  52. 

■I  Where  there  is  on  absolute  gift  a  superadded  power  to  dis- 
pose  of  the  property  by  will  or  at  the  donee's  death  does  not  cut 
uoTO  the  absolute  gift.    And  this  is  the  case,  though  there  may 

T.W. 

I  I 
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be  a  gift  over  in  default  of  the  donee  disposing  of  the  property. 
Jl,M;.c  V.  .VM!/nr,  Amh.  750  ;  IM',  v.  Margcnnn  3  Ves. 
20!)  •  'l!„ll  V.  Kl„o>,fon,  1  Mor.  314 ;  Ili^on  v.  Olirer,  13  Ves. 
108 ':  r,„„l,c>-  V.  G,Aw,,  1  U.  &  M,  4-50 ;  SoMomc  v.  £«/.,  l'> 
B.  133;  r«  -r  3fortM:'s  T,;'xt,  3  K.  &  J.  4r,6 ;   I('™fr  v.  <■"/"■'■. 

32  D.  421. 

And  even  a  superadded  power  to  dispose  of  the  property 
amon-  a  particular  elafs  wiU  not  ™t  down  the  ahsolute  interoM 
previously  given.  BrnoV  v.  «,•»<,/,■,  3  Sm.  &  G.  280  ;  lh,cmll. 
V.  Dcirrll,  2(1  B.  18. 

3  fc,.metimcs  a  testator  gives  an  absolute  interest  and  then 
adds  words  e.xpanding  the  oouception  of  nn  absolute  interest, 
but  omitting  some  of  its  incidents;  for  instanee,  by  a  devise  fif 
lands  in  fee  with  the  intention  that  the  devisee  may  enjoy  i\w 
same  for  life  and  by  will  dispose  of  the  same,  or  by  a  bequest 
to  a  legatee  to  be  enjoyed  during  her  life  and  disposed  of  as  sho 
shall  think  fit  at  her  death.  In  such  eases  the  absolute  interest 
remains.  lk,f  d.  lUrhnt  v.  Thomm,  3  A.  &  E.  123  ;  /,.  r. 
BmhW  TiH^I^,  Jo.  V.)'). 

\  "  AVIiere  tlioro  is  a  partioilar  limited  interest  and  this  s>irl 
of  power,  liberty  or  authority,  though  the  latter,  without  . 
particular  partial  limited  interest  pointed  out,  might  Imiv 
amounted  to  an  absolute  gift,  yet  where  both  occur  the  gift .. 
held  to  be  of  the  limited  iuterest  and  the  other  to  be  but  a  powi  r 
and  not  an  interest."     Xionwcl;  v.  Ilorlo,,,  7  Ves.  301,  398. 

Thus  if  the  gift  is  to  A  for  life,  with  a  superadded  power  {•< 
dispose  of  the  whole  for  his  own  benefit,  A  takes  only  a  life 
interest  if  he  does  not  exercise  the  power.  ArchibM  v.  Wi-ujU. 
0  Sim.  l(il ;  lirmUeij  v.  Wcskott,  13  Ves.  445  ;  Rnth  v.  Hv:ii«,m; 
4  Russ.  21)3;  Scott  r.  Jomchjti,  'id  B.  174;  rcmwch  v.  P,-/i.W.. 
13  Eq.  144 ;  In  re  StriiHjn'x  Edale ;  Slimr  v.  Joim-l'oi;l,  0  Cli 
D.  1 ;  f/i  ir  Tlwimoii'x  E-itrile ;  Ilervhiri  v.  Btinwr,  14  Ch.  ll 
263;'/h  >■<•  PoiiiKlcr:  Willimm  v.  rmii,<ler,  56  L.  ,1.  Cli.  11-1; 
56  L.  T.  104;    /"  re   Uiehurdx:   Uyloie  v.  Elehanlx,  (V.m''  I 

Ch.  76.  ,         .    ■    , 

And  when  the  tenant  for  life  has  power  to  go  to  the  principal. 

only  if  the  income  is  insufficient,  she  is  entitled  only  to  s..  much 

of  "the  capital  as  will  afford  a  suitable    maintenance,     h 
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Pedrolli's  WW,  27  B.  583  ;  see  lie  Foj.';  Fm  v.  lo.r,  {;■>  L  T 
762. 

In  some  cases  upon  the  context  where  a  life  interest  only  has 
been  given  in  the  first  instance,  witU  a  power  of  disposition 
added,  it  has  been  held  that  the  legatee  took  an  absolute  interest 
though  ho  did  not  exercise  the  power.  //<«/  t.  J/«.s/,r,  (i  Sim. 
008  ;  lieid  v.  r,,rMoii,  (1905)  1  Jr.  147. 

5.  A  gift  to  A  for  life  with  remainder  as  A  shall  hy  d.'od  or 
will  (n),  or  by  will  only  (//),  appoint,  with  n  limitation  in  difaalt 
of  appointment  to  his  executors  and  administrators,  is  nn 
absolute  gift,  and  the  fund  may  be  paid  over  to  the  legatee 
without  an  appointment.  Uo/hiiai/  v,  Vlm-ksoii,  2  Ha.  .:'.'l ; 
Cambri,hje  v.  Uom,  25  B.  574  (a)  ;  Ucvall  v.  Bivkcm,  !)  Jur! 
550;  Pwje  v.  Sopn;  11  Ha,  321;  In  ,r  Omlou- ,  riomkn  v, 
Ganfonl,  39  Ch.  D.  C22;  //,  ye  Dumiport :  T„n„r  v.  Ki„<t 
(1895)  1  Ch.  361  (4). 

Where  a  father  is  tenant  for  life,  with  power  to  appoint  to 
his  children,  who  take  absolutely  in  equal  sluiros  in  default  of 
appointment,  and  a  child  dies  intestate  so  that  the  father 
becomes  entitled  to  his  share  in  default  of  appointment,  the 
father  on  surrendering  liis  life  interest  and  releasing  his  power 
80  far  as  that  child's  share  is  coneemed,  is  c:  :,tled  to  payment 
ot  the  share.  Smith  v.  Iloiiihii,  26  B.  482  ;  In  re  Ilmli-liffe  ; 
RiMIJte  V.  Bcces,  (1892)  1  Ch.  227,  not  following  C,w„imme 
V.  T/iurhir,  1  B.  &  M.  430,  n. 
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anj  iu  di-fjtult 
to  executors. 


I.il'e  tPDnnt 
with  power 
to  appoint 
a!p«nliitely 
( iititlu'd  to  a 
Htiiiro  Htiiijeot 
to  the  i>ower. 


IV.. 


-Epkect  of  SiiiisEQUEST  Eestrictioxs  kpon  Aiisom  te 
Interests. 


"  If  you  find  an  absolute  gift  to  a  legatee  in  the  first  instance  AlMolute  .ift 
and  trusts  are  engrafted  or  imposed  on  that  absolute  interest  '■™»i"»if 
wliich  fail  either  from  lapse  or  invalidity  or  any  other  reason    '^SZl 
tlicn  the  absolute  gift  takes  effect  so  far   as  the  trusts  have  '"''' 
failed,  to  the  exclusion  of  the  residuary  legatee  or  next  of  kin 
as  the  case  may  be."     llaiwor/.-  v.  m,/soii,  (1902)  A.  C.  14  '>■> 

The  rule  applies  to  the  ease  of  an  appointment  under  a  jiow^'r  UnU  appHe. 
to  a  legatee  absolutely,  followed  by  restrictions  or  limitations,  J°  J'"''"''^ 
*liich  are  in  excess  of  the  power  or  void  for  perpetuity.      The 
ii8 
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XXXIX. 


Abfwluto 
gift— direc- 
tion to  pay 
income  for 
life. 


Absolute 

intereat 

Mttled. 


■\Vhen  there 
it)  nil  uliHuluLti 
gift  in  the 
first  iQstance. 


ABSOLUTE  INTERESTS  IN  PEBSONALTY. 

absolute  gift  remains.     S,j„.n  v.  G«WO  D.  403  ;  G.n^-^ 

S„Mr,  M  Kq.  533  ;  8  Ch.  419 ;  Cooke  v.  C.»iv,  38  CI'.  4>-  -«- 
If,  hcveforcthereisa.  absolute  gi"- » -^-1-f ';;f  ^ 
to  pa,  tbe  income  to  fae  legatee  for  bfo  >nay  not  on 
absolute  interest  .lown  to  a  life  interest,  ™-7'Pf  •">  y-  J  ! 
airection  as  to  income  eun  be  e.,lainea  ns  inserted  for  the  benefu 
r.l  icaleo  or  for  ber  protection,  if  sbe  is  a  -rncd  ..man. 
7J,V,V«7  yim,,,,  ■>  Sim.  23-2 ;  0...«r,'/  v.  t,o,/-,^  2o  B.  334 

Again,  if  tbo  absolute  interest  is  settl"d  upon  trust  for  tb. 
logatee  to  life  .itb  remainder  to  ber  ebildrcu.  and  tbere  are 
no  cbildren,  or  no  .bildren  uho  can  take  e.tbor  bocau.o 
tbey  do  not  attain  tbe  age  appointed  for  vestn-^  or  beeaus 
tbe  gift  to  tbem  is  too  remote,  the  previous  ab.oUte  rnterc.t 

emfins.      WmCl  v.  D>„U„,  2  J.  &  AV.  279  ;  //, ^^  U.,,,. 

o  Sim.  014  ;  ltin,j  v.  mnUack,  2  B.  3-32  ;  Mu,.-  v.  To... /, 

..B  443-  topi./' v.ii™<n»-W,irh.  301  i  Z>««-»0"v/J«.«., 
10  B.  20  ,  L,Mon  v.  EIIUo,.,  10  B.  ^^«'' ;  ^V-""'"  ^  f  ^"""""• 
3  D.  V.  &  J.  20 ;   WMim  v.  Wedo.u  3  D.  J.  &  8.  434. 

The  sa^c  principle  applies,  if  tbe  absoU-te  rnterest  is  se,t.oa 

i  witb  remainder  to  cbildren,  and  tbere  are  ,ifts  over  m 

e  tain  events,  vvbieb  do  not  happen,  and  there  are  no  ebddrc. 

::  take-tbc  absolute  g.ft  remains.     ^^..^.^  v.  U  -.c/,„™,/- 

S  B.  5T0 ;  FMon  v.  FMon,  1  Do  G.  &  J.  380 

It  also  applies,  even  it  tbe  event,  upon  which  the  gift  ova  .= 
to  take  effeVt,  happens,  but  there  is  no  one  to  take  under    t 
For  instance,  if  .be  absolute  interest  is  settled  upon  the  logu  ■ 
f„.  life  with  remainder  to  ber  cbildren,  and  if  there  are 
children  to  her  surviving  brothers  and  sisters,  and  there  arc 
children  and  no  brothers  or  sisters  survive  b«s  the  absolute  ,^ 
remains.     F.olou  v.  Barl.c;  2  Coll.  124  ;  Re  Vo.Ml  s  /n  » ..J". 
s'u  ■    K,m  V.  KelkU,  L.  K.  3  II.  L.  100,  100,  per  Cauns 
L,C. ;  OlpI,crl  V.  OlphrrI,  (1903)  1  Ir.  320. 

Thecase  is  clearer  still  in  favonrof  tbe  absolute  interest  it  tk 
direction  to  sc.de  itself  onlyapp.es  in  a  certain  event  whicli  doe, 
not  happen.     lSn„/lbrd  v.  Yo,,,,,,,  20  Ch.  D.  01 , .  ^ 

The  difficulty  in  all  these  cases  consists  in  determimnS 
whether  tbere  is  an  absolute  gift  in  the  first  instance,  wb.l.  i- 
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cut  down  by  subsequent  provisions,  or  whether  the  only  gift  is 
contained  in  those  provisions. 

Tlie  simplest  case  is,  where  there  is  an  absolute  gift  followeil 
by  a  proviso  cutting  it  down  in  certain  respects.  CniitpUll  v. 
llmnii-ifiri,  1  rh.  :!01  ;  WliilMl  v.  DiicUii,  U  J.  &  W.  27!) ; 
Jl'iiicl-irort/i  V.  U'iitcl-irnrtfi,  8  B.  't7i\ ;  ^Lttjcv  v.  Toirn>iCittf, 
■S  13.  443;  M'Tem-  v.  Jl-Dom//,  U  Ir.  Ch.  S^iS;  UV/,/;/  v. 
ConiM.;  Hi  Ir.  Ch.  74;  Jv/Mf  v.  K</Mt,  L.  R.  :)  II.  L.  l(;rt; 
roo/.-c  v.  Cooh,  .'iS  Ch.  D.  20->;  II,-  Iloi/,l ;  X.ihl  v.  ISoi/,1,  ():i 
L.  T.  !)•-'. 

Another  simple  case  is  an  absolute  gift  by  will,  followed  by 
a  codicil  imposing  restrictions.  Normait  v.  Ki/iufston^  3  D.  F.  & 
.J.  2it. 

On  the  other  hand,  though  there  may  be  a  gift  to  a  legatee, 
it  may  be  in  one  continuous  sentence  with  the  restrictions  (fi), 
or  the  only  gift  may  be  through  the  settlement  [f>)  ;  so  that  an 
absolute  interest  cannot  bo  spelt  out  of  tJio  will.  Lassrufe  v. 
Timli'!/,  1  Mac.  &  G.  o-jl  ;  Hm-I.w  v.  Sc/w/ir/,/,  I  II.  &  JI.  0(1 ; 
]V(itm  V.  Wiilirs,  2()  L.  J.  Ch.  O'J  t  («) ;  Siairhi  v.  Wiitsoii, 
10  B.  200 ;  WhiMitod  v.  7.'.'««r»,  22  L.  J.  Ch.  1020  ;  Iliirrln  v. 
J\'«(Voii,  46  L.  J.  Ch.  2li,S  (/,). 

Again,  the  testator  may  use  language  showing  that  a  gift  at 
first  sight  absolute  was  not  intended  to  be  so,  but  that  all  the 
Icg.itet  ivtts  intended  to  take  was  the  restricted  gift,  (litmpirh 
V.  Gomperfz, 'i  Ph.  107;  He  Sithunix  ;  Wi7/iniiin  v.  O'orein,  5i) 
L.  T.  22. 


Chtp. 
ZZZDC. 


1:3 


V. — OiKTS  Benefichi.  oh  IX  Trust. 


The  proper  words  to  create  a  tiust  are  upon  or  in  trust.  But  W'orJB  to 
11''  particu'ar  words  are  necessary-.  T'lus,  a  gift  for  a  purpose, 
jr  to  the  intent  that,  or  upon  condition,  may  create  a  trust. 
Cm-punilhii  of  G/oiirntrr  V.  H'm'I,  3  Ila.  131  ;  1  II.  L.  272; 
A^lon  V.  WootI,  (i  Eq.  419  ;  liird  v.  irorrix,  0  Eq.  204;  Mcr- 
elmit  T,ii//oiW  Co.  v.  A.-O.,  0  (Jli.  012 ;  A.-O.  v.  Jl'rij-  ChmuUm' 
ft.,  L.  It.  (ill.  L.  1. 

1.  Expressions  amounting  to  no  more  than  a  declaration  of  i.  Declara- 
tlie  motive  of  the  testator  in  making  a  gift,  as,  for  instance,  that  iSire. 
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Chap. 
ZZXIX. 


executors 
when  beuc- 
fickl. 


ABSOLUTE  INTERESTS  JN  PEBSONALTY. 
raado  to  enable  the  donee  to  (urport  his  or  her  children, 


3.  Gift  to  A 
to  dispose  of 
as  he  thinks 
fit. 


4.  Gifts  of 
residue  to 
executors  to 


it  is 

•  will  not  raise  a  trust.  ll,n"oi,  v.  miilfnm,  r,  Sim.  22  ;  Thorp  T. 
Oirai  2  Ha.  607  ;  ISIMI,-'  V.  JliMI,-»,  10  Sim.  1  ;  Jl!/ii<-  v.  lll'ick- 
l„in,'l<S  B.41  i  M'lvlctt  V.  .M.uM',  14  Eq.  49  ;  Fm-r  v.  Ilemm, 
44  L.  T.  -m  ;  Iti/mi  v.  Kro^jh,  I.  K.  4  Eq.  357 ;  Ridm-dmn  v. 
Miin>li!i,  (lliO:!)  1  Ir.  227. 

■'.  Wliothcr  a  gift  c£  residue  to  executors  without  words  of 
benilit  Burcradded  is  a  gift  to  them  for  their  own  benefit,  or 
whothor  thoy  take  as  trustees  for  the  next  of  kin,  is  a  question 
of  the  construftion  of  the  will,  and  is  not  affected  by  the  Execu- 
tor. Act,  is:30  (11  Geo.  4  &  1  Will.  4,  c.  4(1).  WillhwiH  v. 
Arhlv,  L.  E.  7  II.  L.  (10(i. 

It  is  in  favour  of  the  executor's  beneficial  title  if  the  gift  is  to 
a„  executor  by  name  and  not  ns  executor,  or  if  the  executors 
,,ie  in  the  gift  dcscribeil  as  relatives,  llilhndon  v.  (Imtc,  21 
13.  018  ;  In  ir  Ihn^luvr,  U  L.  J.  Ch.  US  ;  Wiin.imx  v.  AM, 
mimt :  see,  too,  Oiriifl,  v.  Ptii-ht'i;  11  L.  E.  Ir.  19. 

Tlio  same  i«  the  case  if  the  gift  is  of  a  legacy  together  with 
the  residue  of  the  estate.     P<(nom  v.  Saffiri/,  9  Pr.  578. 

On  the  otlier  hand,  the  fact  that  prior  legacies  have  been 
given  to  them,  or  that  the  bequesl  is  to  them  as  joint  tenant;., 
is  ogainst  their  right  to  the  beneficial  interest,  though  not  aloue 
conclusive.  GMs  v.  R.ome,,.  2  V.  &  B.  294;  !{<•  Ucmhm, 
H„pm;  Saltmn-xh  v.  Bm-rdt,  -i  D.  F.  &  J.  279;  see  B„chk  y. 
Bmtmr,  13  AV.  E.  08. 

And  a  direction  that  tlie  executors  are  to  retain  their  costs 
would,  it  seems,  show  that  they  were  not  to  take  beneficially. 
Si(lliiian/i  V.  Bm-ntI,  siijirii. 

But  a  reimbursement  clause,  where  there  are  continuing 
trusts,  will  not  have  this  effect,  lloiiiam  v.  Mitcliell,  15  W.  B. 
552. 

:).  A  gift  to  a  person  wiio  is  not  an  executor  or  trustee  "  for 
a  school  or  any  other  imrpose  he  pleases,"  or  to  be  distributed 
as  he  thinks  fit,  is  a  beneficial  gift.  Morris  v.  Lariin,  (19(12) 
1  Ir.  103;  0'Br:en  v.  Comlon,  (1905)  1  Ir.  51. 

4.  Eesiduary  gifts  are  sometimes  made  to  executors  or 
trustees  followed  by  words  authorising  them  to  dispose  of  the 
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property   n»  tliny  think  fit ;  tho  question  thi'n  arises  whether        Ch«p. 
they  are  iutondeil  to  take  beiicBtially  nr  not.  ' 

As  a  general  rule,  where  li'sncies  have  heen  civen  to  tlie  '•'"P""''"''" 

°  "  6  '  '     tlii'y  pltai»o. 

executors,  and  the  residue  is  given  to  tlieni  jointly  with  a  direc- 
tion or  authority  that  they  are  to  np.ly  the  same  as  they  think 
fit,  the  exeeutors  take  <  trmt  («),  and  tho  same  is  iho  cas(!  if 
tlie  gift  is  to  tho  excc.or  "  to  enable  him  to  carry  into  effeit 
llie  purposes  of  the  wiU"(//).  Yniji  C/irii/i  Xm  v.  Oiiij  Vliru'j 
.Vfo,  L.  11.  0  1'.  C.  .'Wl  ;  Ftnim  v.  Knin,  lil  L.  R.  Jr.  -JTS  ; 
hnlfe  V.  Ilnlpeiii,^,  (1904,  1  Ir.  l.SO  (a);  Il.tir^  v.  /;«/!■,»,■.' 
11.  &  SI.  61  ((,).  f//W«  V.  limiKiii,  -i  V.  &  B.  -i'M,  has  not  been 
approved  in  Elll^  v.  .SV%,  1  11.  &  Cr.  280  ;  IhuHc  v.  JImloii; 
10  Jur.  N.  S.  lOKo  ;  I'niji  C'linh  Xio  v.  Omj  CIkikj  Km,  iH/im  ; 
Vcntoii  V.  Nf'rht,  mipra. 

').  If  the  gift  is  to  a  person  subject  to  tlio  performance  of  5.  (;i,t  ,„!,. 
certain  trusts,  the  donee  iirimii  fufir  takes  henefu-iiilly  Fubject  i»«"" ''"»'"■ 
to  those  trusts,  and  this  constniction  is  assisted,  if  the  iloneo 
is  a  person  whom  the  testator  may  be  expected  to  provide  for 
and  he  is  not  an  executor  or  trustee.  Kimj  v.  iJtiii'noii,  1 
V.  &  B.  'Jtjl ;  Smif/i  d.  DnmoH  v.  Kiiifi,  Hi  Kast,  'iHH  ;  Cnn/  v. 
Cm-n,  2  Sch.  &  L.  US;  see  2  11.  &  M.  p.  UG;  Ihiluii  v.  lh,rkiii-<, 
<.)  W.  E.  aoO ;  Ckrhc  v.  llillon,  L.  K.  -'  Eq.  .SIO. 

If  there  is  a  gift  intended  to  bo  beneficial  to  the  legatee,  and 
on  obligation  is  then  imposed  on  the  legatee,  which  does  not 
exhaust  the  subject-matter  of  the  gift,  the  effect  is  tho  same 
OS  if  it  were  a  gift  subject  to  the  obligation.  Wuoil  v.  Cuj',  2 
M.  &  Cr.  684  ;  Sliclky  v.  Slullnj,  6  Eq.  -dKI  ;  [rriiir  v.  SiiWrnii, 
8  Eq.  673. 

The  case  is  more  difficidt,  it  there  is  a  gift  to  several  persons  Gift  to 
as  joint  tenants  subject  to  trusts  and  those  persons  ore  also  sLbj^i'io 
executors  or  trustees  of  tho  will.     In  such  a  ease  the  donees  '""'"■ 
l^rimd  /{llie   do  not   take  beneficially,   though   there   may   bo 
expressions  in  the  will  sufficient  to  give   tliem  the  beneficial 
interest  subject  to  the  perfonnance  of  tho  trusts.     iMiisoii  v. 
Ckrle,  15  Ves.  40f) ;   18  Yes.  247;  Siiltiimrih  V.   Hiimt),  -S 
D.  F.  &  J.  2-0. 

If  the  gift  is  upon  trust,  priiini  fiicie  the  donee  can  take  Gift  upon 
uothing    beneficially,   though    the    tnists    declared    may    not 
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xxxnc. 


cxhiiust  tlio  property.  H'l/iA  y.  Parkiiiglon,  3  B.  P.  C.  41  j 
IMarl  v.  roiiiifrii  of  Suffolk,  2  Vem.  C44  ;  Coiinlnn  of  nrislol 
V.  UuiKjixlonl,  ill.  fl4.") ;  Snnlhomc  v.  Bale,  2  V.  &  B.  39B ; 
Wnlmn  v.  //ff//c»,  ^>  M.  &  Cr.  125  j  Miillrii  v.  liomiinii,  1  Coll. 
lit"  ;  Amlreic  y.  Aiidrrii;  1  Coll.  686  ;  Lofc  v.  Gase,  8  B.  472  ; 
/■:i/riirk  V.  J/^TV),  3  H.  L.  402 ;  Tii  re  TTest ;  Qeorgc  v.  Orosc, 
(inno)  i  Ch.  84. 

tYk  ™i,'n"'™      ■''"'  "'"  T'^st'on  "  <"io  of  conetruction  upon  the  whole  will, 
«cialljr.  nnil  wlioro  the  doneo  in  tnist  is  a  wif  >  or  relative,  whom  tho 

testator  may  be  BuppoKeil  to  have  intended  to  provide  for,  and 
there  ore  other  ciriiimstanw'S  to  assist  tlie  eonstruction,  tlie 
proper  conehision  may  be  that  the  donee  is  to  take  subject 
only  to  tho  pirtiol  trusts  declared.  Coiniiiighnin  v.  MilIM, 
I'rec.  Oil.  31 1  E.i.  Ab.  273,  pi.  8 ;  2  Vcm.  247 ;  I[,i,il,n  v,' 
7v-«««,  13  Sim.  49();  IVilliamii  v.  JMrrls,  4  Jur.  N.  8.  18;  27 
I,.  J.  Ch.  177 ;  Croomc  v.  Crooiiir,  Hi)  L.  T.  5H2 ;  01  L  T.  811  • 
Muirkoii  V.  .VFemiii,  (1901)  1  Ir.  3(>0. 

Words  indicating  an  intention  that  the  donee  is  to  takf 
beneficially,  such  as  for  his  own  use  and  benefit,  or  abso- 
lately  ('(),  are  of  course  of  great  ..eight  in  rebutting  a  tnist ; 
but  a  separate  use  added  to  a  gift  to  a  woman  (4)  does  not 
necessarily  prevent  her  from  taking  os  trustee,  irood  v.  (V, 
2  M.  &  Cr.  084  ;  Irriiic  v.  Sullivan,  8  Eq.  673  («) ;  Stuhh  v. 
Sniyoii,  3  M.  &  Cr.  507;  In  re  Iluhfa  Trmh,  2.'?  L  R.  Ir. 
130  :7<). 

0.  If  tho  testator  does  not  use  language  clearly  imposing  a 
trust,  it  must  be  ascertained,  from  a  consideration  of  tho  whoI« 
calory  wor<I».  ^m^  whether  an  imperative  obligation  was  intended  to  lie 
imposed  or  not. 

There  is  a  long  list  of  cases  in  which  words  of  confidence, 
request,  desire,  and  tho  like,  following  a  gift,  have  been 
construed  as  imposing  a  trust  on  the  legrtee.  "In  some  cf 
the  older  cases  obligations  were  inferred  from  language,  which 
in  modem  times  would  be  thought  insufficient  to  justify  sudi 
an  inference"  (per  Lindley,  M.B.,  Ih  re  Willinim,  (1,S!I7) 
2  Ch.  12,  p.  18) ;  and  the  modern  cases  appear  to  show  tliat 
such  words  will  primti  facie  not  create  a  trust. 


6.  Tm-st 
inferred 
irom  pre- 


Tl    A«.Ji5r:'M,    Jir  T^'-k-VJC 


PBECATORY  TRUSTg. 

the  testator's  wishes  nrL      •  '     '      -       ''"■''■•''''»™  with 

"»''/.V««V»«  r,..^v/,  or  Ch  D  OT4.    r        n'  f""^''""" 

{;'  '•'■  ^^'*''''''-  ^'"/'/^'v.  «/,/,./,/,  „no4)    Ch*  5  c^    '  ■//"^ 

*-.^./.,,„„..  o,...::-;^!;^'^;—;: 

.^uoh   case,   as    7r«,r  v.    J/„//„,,/,    o,    ^    J    ri,    -r-      „■ 
i'm./.v.  A,Xr,.  I«Ves  476.    "fi^  '"*_  do»btmg  "  : 

-tJS/::ji;;::;:;f.:----'-'ent.ar.: 

^-,isi..,,^4tKi;:'M      "^""^'"^'''^^^■ 
Ma,].  I,«.  -bet'-   rot/A    ^T"-"  "   ^'■""'  ^-  ^''*-  5 

W„.nnr,„    y     p.,,,,       :    i'.  "^-    "•    ■-'•3*;   "last  will": 

^''^'"'"'    '^    Sim.    .346;    "wish    and    desire": 


4W 


Chap. 


UXl 


Wi.rcl.H  of 
''onfjdcnce. 


W,.rci»  of 
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OhH. 

zzzlz. 


WnrJ»  of 
advhr. 


Tni»t  not 
cfLMtnl  b/ 
jtrifiiit'ty 
WfiriU  if 
prtijKTty  <;p 
ol)ji'i'tH  un- 
co rtitiii. 

Unfprtttiiify 
BH  ti>  what  iit 
tu  bo  donp, 


a*  to  ppo- 
petty  ; 


l.iililiiril  V.  ti'i'liril,  .'ft  B.  ■iCiii ;  wio  Tiii'iliik  v.  Jliriillnmile, 
.1  nil.  1).  <W0  i  "  (Ipfiro  "  ;  lliii-iliiir/  v.  ft/^H,  1  Atk.  iCA 

«.  Kvrn  words  of  aclvioo  uiiil  ri'commoiidation,  lucli  ns 
" u IvIsK  "  :  /'«/vliv  V.  JIMm, .")  L.  J.  C'li.  '■»< ;  "  recomniond  "  ; 
yVW«^  V.  TUMh,  lU  Vf».  <i-M!  Jtto.  1117;  Uoriroo,/  v.  WV«/, 
I  8.  &  St.  :j87i  /'"'''v.  /'(//(/(T,  3  D.  140;  Jld'im  v.  Kiinhkii, 
->  Ves.  Jun.  ;)3.'l,  820. 

Wlioro  n  precatory  trust  WM  established  in  favour  of  iliildrcii, 
it  was  held  that  tlif  trustee  could  attach  a  scpanite  use  to  the 
sluires  of  feniale.i.      Wi/iit  v.  Kf/iiirr,  7  Ch.  D.  l**!. 

lint  though  words  of  doiihtful  meaning  may  impose  ii  tru^t, 
it  is  clivir  that  they  will  not  do  bo,  it  tho  language  used  leaves 
it  uuuertuin,  either  what  the  lefjalce  is  to  do,  ipr  what  property 
iii  to  bo  applied  in  doing  it,  or  in  whoso  favour  tho  appliootion 
i;*  to  bo  made. 

II.  Therefore  niero  -  ipressions  of  a  dcsiri'  that  the  donei' 
will  bo  kind  to:  Jliuj,/!!,.^  v.  Viit, :,,'.)  Mod.  122;  H  Yin.  Ah. 
T2,  pi.  27;  remember;  Jlnnl'iiill  v.  ISiiiihirrll,  9  Sim.  211); 
consider;  Silr  s.  Moon;  1  Sim.  .1:11;  deal  justly  by:  Pojie  y. 
Poiti;  10  Sim.  1  ;  educate  and  provide  for  :  Mucmih  v.  Wliil- 
bniiil,  17  B.  2UI» ;  )(V/»A  v.  llriiHoii,  14  Sim.  ;i71l ;  Foj-  v.  For. 
27,  B.  :t01;  Morrill  v.  Mori  in,  ill  L.  11.  Ir.  ii7  ;  take  caro  of; 
///  )■<•  Mooir;  Moon'  v.  JMii;  ii.j  L.  J.  Ch.  418  ;  54  L.  T.  2:11 ; 
:)4  W.  11.  34:! ;  or  do  justice  I  > :  £/'/»  v.  lillii,  23  W.  R.  :)82, 
a  certain  class  of  persons,  will  roise  no  trust. 

//.  Though  somu  property  may  be  mentioned  out  of  which 
the  trust  is  to  bo  performed,  tliis  is  not  enough,  if  it  is  not 
clear  what  the  property  is;  as  if  the  donee  is  requested  to 
give  ••  whatever  she  can  transfer  "  ;  F/iiil  v.  Umjlin,  G  B.  .342  ; 
or  the  bulk  :  Piilmir  v.  Simmoiuh,  2  Dr.  221 ;  or  "  when  no 
longer  required  by  her  "  :  Miixtoorie  Jliiiik  v.  Itaynor,  7  App.  C. 
321,  P.  C. ;  or  if  tho  precatory  words  apply  not  only  to  tli^' 
property  given  by  the  testator,  but  to  all  the  pi-operty  of  the 
legatee:  Einle  v.  Eiiile,  '>  Mad.  118;  Ln-liimre  v.  Lacii;  2 
M.  &  K.  1U7  ;  PaniiiU  v.  Pnnmtl,  9  Ch.  D.  9(i,  see  Kniijlil  v. 
Soiii/lihii,  3  B.  148  ;  U  CI.  &  F.  013  ;  or  only  to  so  much  as 
the  legatee  does  not  dispose  of.  B/iiiiil  v.  liliiml,  2  Cox,  349 ; 
inhon  V.   Mnjor,  1 1  Ves.  20-) ;   Piitlnimn  v.   Filtiler,  3  Ves.  7  ; 
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Coirmaii  v.  llmriWH,  10  Ha.  i-H  ;  <l,m,  v.  M„n,lci,,  1  Dr.  lUOj 
uo  //i  /•(•  Poiiiiilii;  60  Ij.  J.  C'li.  1|:). 

c  If  tho  (lonoo  haa  a  wiilu  dUcrotion  aa  to  tiio  olijcts  to 
bo  boncfltoJ,  so  that  it  is  UTUvrtniii  wliom  tho  tostator  nioiint, 
tlio  Court  will  infer  thnt  [irocatory  words  woro  not  iiitcnilod  to 
rroati'  an  imperative  trust.     /Inirir:!  v.  .Vixi/tii//,  Jo,  -.';(!,  2S7. 

Thus,  whoro  there  is  absolute  powor  of  disimsul  with  n 
.onfldonc'O  cxiirosaed  that  the  doni'o  will  dispo.io  of  the 
property  according  to  tho  tostat.ir's  wislios,  whiTo  nono  nv 
i'iprcs.i..d,  thero  is  no  trust.  U,;,/  v.  ,/«;„»,j„,  I.  ]{.  5  jj.i. 
16'.',  .•!;;)  ;    C,rmj/i  V.  Jlilr/,/,;/,  I.  1{.  7  E.].   [K-J. 

Though  words  avo  useil,  su.h  as  "  family,"  "  relation^," 
or  "heir,"  to  which  tho  Court  would  give  a  meaning  in  a 
direct  gift,  no  trust  will  ho  implii'd  if  it  is  un.'.Tluia  what  (ho 
tostator  mount  by  thorn.  JLirhml  \.  Tiii/i/,  1  I),  f.  ( '.  |  !■> . 
ICiiV//,/  V.  .(%«»,  17  Vos.  -'.>•> ;  l\.&  li.  :ii:j  ;  m  y,,,,  ._,,,.j ! 
T.  &  K.  Ifi;  Sug.  Prop.  IISH ;  H7Wrt,„.,  v.  Willhi,,,',  1  .Sim.' 
N.  8.  a.jH  ;  (Inrii  v.  Mnnhii,  1  Ijr.  (Ilfl ;  Mrmlilh  v.  llrimi.jc, 
1  Sim.  m-2;  Itn-m  v.  Ilahei;  IS  D.  37:.';  (Innir  v.  (hmir  I  n' 
:i  Eq.  00,  (i.'O. 

Xo  trust  will  bo  implied  from  precatory  words  : 

II.  AVhero  tho  donee  mny  nt  his  discretion  apj.ly  the  property 
to  other  purjiosos.  Lifro!/  v.  Flooil,  i  It.  C  1.  1  ;  Cin-tl„  v. 
Fupiioii,  3  Mad.  434 ;  llomr  t.  Iluiim;  23  W.  li.  ■,'■,' ;  &  imrlc 
Piiyiif,  2  Y.  &  C.  Ex.  (i36. 

1:  Or  where  thero  is  an  express  direction  thnt  the  donee's 
obsolute  interest  is  not  to  be  curtailed,  irmlimon  v.  Bn,/,j,', 
1.5  Jur.  738  ;  ICi/oii  v.  JFalli,  4  Ecj.  1.31. 

r.  Where  tho  precatory  words  ai,'  stated  not  to  be  obligatory. 
Yom,;,  V.  Jhitiii,  -2  Y.  &  C.  C.  oH2  ;  ,S7„,./,e,v/  v.  Kolli,/yr, 
■-'  .J.  &  H.  7fiG ;  In  ir  Uoiiil ;  Cole  v.  I[mir»,  4  Cli.  D.  238. 

<l.  Or  where  the  donee  is  to  take  free  and  unletlored 
ilnrdilh  V.  Hnmiyr,  1  Sim.  .'.42;  10  Pr.  30G;  7%  v.  Mmlc; 
C  .Sim.  uti8  ;    ]rhite  v.  Rfiijai,  10  Sim.  33. 

7.  The  decisions  upon  gifts  to  a  porent  for  tho  benefit  of 
liiiiisclf  and  his  children  run  into  fine  distinctions. 

It  may  be  that  the  parent  takes  absolutely,  or  that  be  takes 
'object    J  some  obligation  to  the  children,  or  that  he  m<\  the 
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cliiMron  take  conomrmt  intore»f,  nr  tl  •  tlio  pnront  tukot  fur 
lifi'  with  romaiiiJor  to  llio  iliil'lri'ti  (boo  niili;  ji.  ■W'l),  or  tlint  lio 
is  II  morn  trimtou  for  tho  iliililriii  nnd  lukoi  notliin);  Vioncflcially. 

A  gift  to  tlio  tcstntor'i  witlow  to  bo  nt  hor  tlinponiil  in  any 
wny  »lio  may  think  bent  for  tlio  Innofit  of  licnrlf  ami  family 
imjiojtrfl  no  triiet  njMtn  tlio  widow.  Tho  widow  in  to  bo  thn 
jiid^'o  of  wlint  nho  is  to  huvc  iind  wlinl  tho  chilJnn  aro  to 
hiivc,  and  tliot  in  a  trust  which  tho  Court  will  not  oxecuto. 
him'ir  V.  /;•<(/«,«,«  ( 'h.  01)7,  wlicro  Cmhrll  v.  Cmhi/,'i  I'll. 
•).Vt,  is  oonwhTcdj  .VAIImlni  v.  M-Miiiilni,  I.  U.  U  Kq.  2I!I ; 
Mnri-iii  V.  Mnnlii,  111  1,.  It.  Ir.  37  ;  spo  M'lhh  v.  H '«</-,  2  Sim. 
N.  S.  'Jli7. 

On  tho  other  hand,  tho  gift  may  ho  no  oxiirt'sscd  ns  to  iniposr 
on  tho  paront  somo  tru-^t  for  tho  bonofit  of  tho  childrt'n,  thou;;Ii 
ho  iim_v  IiiiM'  II  discretion  ns  to  the  interest  which  the  childri'ii 
are  to  tiike.  l!,iil.,H  V.  Wfi-il.  1  JIa.  440;  Coiwlhi  v.  /■!ovW/. 
S  IS.  :il7;  !)'.»«/,  V.  M'nmU,  1  Jf.  &  Cr.  401;  (Iml/nji  v. 
Uoilfirn,  •-'  N.  11.  Hi;  11  AV.  U.  -Jol;  lloil  v.  Tribv,  :i>  I!.  -.'Tli; 
1  D.  J.  &  S.  41H;  ll'Mii  V.  T/iowjinoii,  '.ii  B.  04fii  /«  it  Jru/,/, 
rn/«/«,  •,'■!  Ij.  It.  Ir.  13U:  In  •■  (i  •  'Mgiin  .,"■'  /,'//-(//,  (KKI.^h 
I  Ir.  280. 

Or  tho  parent  may  toko  for  life  with  power  to  appoint  to  the 
children.  F.tmn  v.  F.tnm,  li>  W.  It.  008  ;  Tiilhot  v.  (fSnltimi, 
U  U.  \\.  Ir.  302  i  see  /«  re  Rae,  1  L.  11.  Ir.  174. 

Again,  the  parent  may  tuko  merely  aa  a  trustee  for  liis 
children.  If,  for  instance,  tho  gift  is  to  the  parent  to  Ir 
disposed  of  among  the  children,  or  to  bo  appropriated  for  the 
children,  or  himilar  expressions.  lilaUi'ut'ij  v.  Jilfiki'iiti/^  fi  Sim. 
0-.>;  mt/ierc/l  v.  Wi/mii,  1  Kco.  80;  riHm-  y.  Umulnll,  II 
W.  R.  251 ;  hi  ir  J!op,r'«  Trml»,  11  Ch.  D.  272 ;  40  L.  T.  nr; 
In  re  Hn/i/'i  Trmh,  23  L.  11.  Ir.  130. 

"When  the  gift  is  to  the  parent  for  the  maintenance  of  the 
children,  if  tho  maintenance  of  the  children  can  be  looked 
upon  as  the  motive  of  the  gift,  the  parent  takes  ahsolulcly. 
Jlmivn  V.  CitKiinwJoi',  4  Vi-s.  408 ;  Ifttmnmml  v,  Neamp^  1  Sw.  .'t') 
(a  strong  case)  ;  lioiid  v.  Dii-kiiimn^  33  L.  T.  221  ;  see  liriij'i^  v. 
Shirp,  20  Kq.  317,  and  coses  cited  mpra. 


oirrg  ros  maintexanck.  49) 

Ap.l„  ,h„  «ift  „,      ,  .  „  „,,^„,,,„,  ^^  , ,.^,^  ^,^^ 

' '   '"  »•"'• '"''J'"' '"  "'"  "'''W'<i ( •"mintui..i„g  tl„.  .l,il,lr..„      *«^- 

*.  fur  ,i»  (h,.y  r,,,uir,.  it.  iMlt.r.l.H,  " 

Tl,i-i«th„.„™  it  ,|,„  gift  i,  ,„  „,„  ,„^,^,,,,,^  ^^.,^^^^.  ^  ;;;;;Wj«;;.i;;n 

u-„„,lbom.nta„a  fnr  ,1 ,„i„t,.,„„„.,  „f  l.i«  d,IM,v,,. ,- ,., 

1..T  -.uhjed  to  tho  „l,lif.„,i„„  of  „.„infui„l„ff  tl,„  ,.|nl,|n.„ 

I...ucl.ca.o.  tbo  Court  will  „„t  inl.TlV,-,,  wit),  tl.,.  [...ronf, 
.li.ort.l,ou  .0  lonp  a,  it  i.  I„„„.slly  ..x..,.,.i«,|,     ],,„  i,',,,-,,   .f 

"171;,.^'"'"'''" "'" """  ""■'  '""■'■' "'  '"■i'"'r«"''ri;.g 

If  th.,  will  ,lw,  „ot  in.,,0,0  a  limit,  ,„„into„auoo  m.y  l,o 

"l."»-"l  to  a  ,.l,iia  r,..iuiri»g  it  wl.o  1,,.,  „,t„i„„j  t«-,.„.v-..n,. 

"Ml  „  «,  to  a  man-ied  ,laugl:;..r.     (■„„/„/„„//,.  v.    fV„A,/W/,,  .i 

la,  10;  /,„„^,„,„.,.  V.  A/,,„„,  ,,  Y,  &  (■    f.  ;,«li ,   r„„„//,  y. 

/•«-,//,  ,s  II.  air.  c,„,,  ,.  j....„^_  ^,^  ^  ^.5^^  ,i^^  ^j  ^,^ 

.*"»//  V.  A-,„,  ;j.j  1).  'Jill ;   Jhny  V.  A,,„„/,  o  d,.  ,^  ^   j  .    /„  ,,; 
/'.«M.-   7W/,  V.  //o„«,  (1894J  3  Cli.  2H'.) ;   /„  „  a  '  nn. 
I  «'h.  710;   800  On,,,/,, I  V.  7A.,«o/,,  4  I,.  J.  N   S    8,W  •   „„ 

liuld  not  entitled  to  mointennnce. 

A  mother  living  in  ,„I,.lt„,-  tl.ough  ^he  5upiK,ri8  her 
cMren,  will  not  bo  considered  as  ,,roporIy  pevfonning  the 
olhgation  cast  upon  her  by  tho  will,  and  the  Court  will  in  such 
.1  .'.ISO  administer  tho  fund.     C,„t/.  v.  C.ltr,  1  iJe  G.  &  J.  m  ■ 

111  fl'  (f.f  ftHJtfd. 

Where  the  intor,..4  upon  legacies  givni  to  children  is  ,lirectcd  <^ifN  ...1. 
t.  bo  paid  to  th..,r  parent.,  aiul  applied  by  them  for  their  main-  11^^^.^° 
te„an,-e,  the  parents  take  subject  to  no  aeeount.     //„»«„„,,  v    "^  "■"'"• 
^™«',  1  S«..  ;io  ;  J,.,M,  V.  S.rM,„n„,  ii  Sim.  «l:j .  „,„,„,  /  ^SSS!'' '"' 
JM,„r,  9  Smhi,  iW-  JS,;m;,c  v.  /',,„//,  I  Si,,,.  ^  S   U' 

Andagift  to  the  parent  for  the  benefit  or  maintenance  of 
Imn^elf  and  his  chil.lren  may  be  paid  to  tho  p:,rent.  r„.,,„r  v 
non'lo,,,  :i  B.  C.  C.  0,1,  ,8,1 ;  /,.„/„„„.,,  v.  Tirl.r>l,  H  Ve..  1 ,-  ■' 
*  hoherhoii's  I'mat,  C,  ^\^  K.  lo.j. 
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VI. — Legacies  given  to  Benefit  a  Legatee  in  a 

rARTIClI.AK  WAY. 

1.  A  legacy  given  to  a  iieraon  for  a  particular  purpose  for 
the  benefit  of  the  legatee,  as  to  bind  liim  apprentice  («)  j  to 
purchase  a  house  ('')  ;  to  establish  a  business  (e) ;  to  purchase 
a  commission  ('/) ;  to  pay  off  a  mortgage  (c) ;  to  carry  on  mines 
which  the  testator  sells  (/'),  is  good  though  the  purpose  fails 
or  becomes  incapable  of  execution.  BitrJon-  v.  Grant,  1  Vern. 
255;  Ntrilt  v.  Nceill,  2  Vern.  431;  Baitoii  v.  Coohr,  0  Ves. 
462  (n) ;  Knox  v.  Itut/iaui,  Ij  8im.  82  ;  Dowliiuj  v.  Uotrlhiij, 
(1902)  1  Ir.  79  (h)  ;  (louijh  v.  Unit,  10  Sim.  4-3  (c)  ;  Lnke  v. 
Lord  Kihnoreij,  T.  &  P..  207  ;  Cope  y.  Wihnof,  1  Coll.  30G  ; 
Palmrr  v.  Floirer,  13  Eq.  2J0  (il) ;  LocMiart  v.  Uardi/,  9  B.  37!) ; 
Adamx  V.  Lopdcll,  25  L.  R.  Ir.  311  (c)  ;  Parsons  v.  Cokr,  (i 
■\V.  It.  715(/). 

A  gift  of  a  sum  suiheient  to  pay  the  estate  duty  payable  by 
A  imposes  no  obligation  on  A  to  apply  the  money  in  paying  tlio 
duty.     Eitrl  of  Mcxhoromjh  v.  Sarili;  88  L.  T.  131. 

Under  a  inst  to  lay  out  5,(100/.  in  planting  trees  on  a  settled 
estate,  the  5,000/.  was  held  to  belong  to  the  owners  of  the 
estate.  In  re  Boice-i ;  Earl  Strnthmore  v.  Vane,  (1896)  1  Cli. 
607. 

And  the  interest  of  a  fund  directed  to  be  set  aside  to  pay  the 
rent  of  leaseholds  settled  by  the  will,  which  had  to  be  sold,  was 
held  payable  to  the  person  who  would  have  been  tenant  for  life 
of  the  leaseholds.  Eur]  of  Lonmhtk  v.  Cmintesn  of  BereMoldt.  'i 
K.  &  J.  185. 

The  legacy  will  not  be  cut  down  to  the  amount  actually 
required  for  the  namnl  purpose,  unless  the  surplus,  after  satis- 
fying that  purpose,  is  expressly  given  over.  In  re  Lee\  Trii'l>^, 
I.  R.  10  Eq.  157. 

2.  It  the  purp".=,o  for  which  the  money  is  given  is  not  mcrrlj 
the  benefit  of  the  legatee,  but  also  the  gratification  of  some 
wish  of  the  testator,  the  question  is,  whiih  is  the  primaiy 
object  ?    Re  Skinner's  Trust,  1  J.  &  H.  l02. 
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VII.— Discretionary  Trusts. 

1.  A  girt  to  tnistces  ui,o>,  tnist  to  dispose  of  the  same  as 
they  thmk  ■.  ...  ;.,  ,„-.,cW„in  to  lo  enrriod  out  by  the  Court, 
and  IS  ther  Eorr  void.  Fu;  .;■  v.  a„rW.r,  1  K.  &  M.  i'n  ■  Ellis 
V.  .S,.%  1  \f,  ,,  (>.  -n  ;  ft„^.fe  ^.  y,,,,,,„,^_  j„  j^  j^  g 
Ifnp  CM,  W._„  ..  U:.,  Cl,c,„j  7\V„,  L.  K.  c  1>,  C.  mi  ■  Fruto,, 
T.  l\m„,  31  L.  U.  Jr.  478, 

2.  If  a  diseretiou  is  give,,  to  trustees  t.,  apply  „  fund  for  the 
benefit  o    an  individual,  and  tl,e  mode  of  applieatiou  is  so  wide 

1  f-^'  '"/"f*^^''™^''  ""■'t  «>»  Pri-rv  "bjeet  was  to  benefit 
he  individual,  lie  may  bo  entitled  to  the  fund,  though  the 
trustees  do  not  exercise  their  diseretiou,  or  the  individu,a  to  bo 
benefited  dies  before  they  ,.an  do  so.     Tliis  may  be  the  ease 

V.  B«ll,  U,  Sim.  4;, ;   G,,,l.  v.  Jrfl.M, •„,/„„,  3  De  G.  &  S  389- 
In  re  Julnt^lon :  Milk  v.  Johmfon,  (18!)4)  3  Ch.  2(14 

And  a  discretion  to  trustees  may  amount  to'  a  gift  for 
instanee,  a  direction  that  it  a  daughter  follows  the  paths  of 
virtue  and  obedienee  to  the  wishes  of  his  wife  and  exeeutors 
they  may  give  her,  by  instalments  wl,e,i  they  thiiilc  proper, 
-'00/.     M„ml  V.  JTffm/,  -Xl  B.  013. 

And  a  discretion  to  maintain  a  person  m.ay  be  so  expressed 
as  to  be  m  effect  obligatory.  Foley  v.  Fun,,  2  M  &  K  138  ■ 
lu/ri„„lo»  V.  Gray,  10  Sim.  293;  Sail  y.  Am,.,  11  L  J.  Ch  5-J 
3  In  some  eases  upon  informal  wills  a  power  given  to 
trustees  to  apply  a  sum  for  a  legatee  iu  a  particular  way  has 
been  held  equivalent  to  a  power  of  advancement,  ,mder  which 
a  legatee  cannot  claim  anything  not  wanted  for  the  purpose 
i.™v«v.  Z™v.v,  1  Cox,  )«-.';  Fr,l,i„.,o>,.  y.  f/mto-,  I.3  Vcs  .V>6  ■ 
Co,rper  v.  Mantell,  22  B.  231  j  /„  ,..  mmlU  Tn„h,  7  Ch  TOli 
4.  Testators  sometimes  desire  that  a  fund  shall  be  applied 
o..lyfor  the  personal  benefit  of  the  legatee,  so  that  it  eannot 
k  a  lenated  by  him  or  taken  by  Iiis  creditors.  This  object  can 
be  attained  by  means  of  a  discretionary  trust.  If  the  trust  is 
properly  penned,  the  legatee  will  be  entitled  only  to  so  much  as 
the  trustees  m  their  discretion  think  fit  to  apply  for  the  purpose 
mentioned  by  the  testator.     If  the  trustees  refuse  to  exercise 
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their  ili.scrction,  or  do  not  exorcise  it  fairly,  tho  Court  will 
inrjiiiro  how  iimili  uufjlit  to  he  uiiplioJ. 

Tims  a  trust  to  iipiily  the  whole  'V  any  part  of  tho  ini'ome 
or  capital  of  a  fund  for  the  maiuteuanco  of  A  does  not  entitle 
him  to  more  than  is  required  for  tho  purpose,  and  if  tha  fund 
is  reversionary,  and  A  dies  heforo  it  falls  into  nossesslciu,  his 
legal  personal  representatives  are  not  entitled  to  anythin"-. 
Ill  ir  Sdiiilei-ioii'ii  Trust,  n  K.  &  J.  4117  ;  Jlr  Htniiiiir ;  ,Vuoniji,i 
V.  T.ai;  04  L.  T.  (J<Xi ;  00  L.  J.  Ch.  :i2G ;  :i!)  W.  It.  i-i'j. 

•J.  Questions  of  a  similar  kind  arise  ujion  protected  life 
interests,  where  ineome  payaljli'  to  a  tenant  for  life  is  given  t" 
trustees  upon  a  discretionary  trust  in  the  event  of  alienation  hy 
or  bankniptoy  of  the  tenant  for  life. 

«.  If  there  is  a  trust  to  apply  the  income  of  property  for  the 
maintenance  and  support  of  one  person,  and  tho  trustees  have 
only  a  discretion  as  to  the  mode  of  application,  but  cannnt 
deprive  the  bencBciary  of  any  part  of  tho  income,  the  income 
passes  to  his  alienee  or  trustee  in  bankruptcy.  Green  v.  Spinr, 
1  11.  &  M.  393  ;   Youmjhmhmd  v.  GMonie,  1  Coll.  400. 

h.  Where,  under  a  similar  trust,  the  trustees  have  a  discretion 
to  acoumnhite  the  whole  or  part  of  the  income  for  the  beneBt  of 
persms  .jther  than  tho  original  beneficiai-y,  the  ineome  does  n"t 
pass  to  his  alienee  or  trustee  in  banki'uptcy.  Siioinleii  v.  Diil' «. 
C  Sim.  ■J-.'4  ;  Titopriiii  v.  I'eutoii,  10  Sim.  487;  lie  Biillocl; ;  U ,.•■! 
V.  Lkkurkh,  60  L.  J.  Ch.  341  ;  04  L.  T.  730;  39  W.  1!.  47-.'. 

But  in  such  a  case,  if  tho  trustees  pay  or  deliver  money  >,t 
goods  to  tho  beneliiiary,  or  appropriate  money  or  goods  to  In' 
paid  or  delivered  to  him,  the  money  or  goods  pass  to  his  alienrj, 
III  re  Cokmuii:  lleiirij  v.  SV/owy,  3!)  Ch.  D.  443  ;  R,:  Xul : 
lliniiiiliiij  \.  Nril,m  L.  T.  019;  sec  In  re  AM.'/:  A>  /'"' 
ll'ir/hnl,  (l.S9->)  1  Q.  B.  872. 

c.  "Where  there  is  a  trust  for  the  benefit  of  a  class,  no 
member  of  which  cau  bo  excluded  from  the  benefits  of  (lie 
trust,  FO  much  of  the  income  as  is  properly  applicable  for  tlic 
benefit  of  any  member  goes  to  his  alienee.  Thus,  where  there 
is  a  trust  for  tho  maintenance  and  support  of  A,  his  wife  and 
children,  and  A  alienates  his  interest,  either  before  tno  tribt 
arises  or  during  its  continuance,  A's  alieueo  will  bo  entitled  to 


DISCIiETIONAHV  TRUSTS. 

SO  much  of  the  income  as  is  not  required  for  the  maintenance 
anJ  support  of  A's  wife  and  children.    Pages  lVa«  3  B  2n 

-J.     Qoddcn  V.  Cro«A„r.(   (10  Sim.  G42)   went  too  far  in 

A«^«^.  (2  li.  6.0  ,s  wrong;  see  /„  ,r  r„,,,„,„„,  39  ch.  D,  443, 

that  ?he  tn  "r  "  "■"•  '"■■ '""  '"'"■"'  "'  "  «■"-  i''  -"l-ivc,  so 
that  the  trustees  are  not  bound  to  emplov  any  part  of  he 
mcome  for  the  benefit  of  any  one  member,  s'o  much'oni  of  h 
mcome  goes  to  the  alienee  of  a  member  as  the  trustees  pay  „r 
appropr,a,e  for  payment  to  him.  /„  .,  .,«.„.„,  ,7  A 
ust  f  the  „a,  tenance  of  A,  hi,,  wife  and  children.'o  any 
«f^hem^,s  an  ,.xe.us,ve  trust  within  this  rule.    Lord  v.  BuZ, 

to  defTa't'"  "■""""'  '""  "  '"'«•■•'■'-"->■  P'>»-  enabling  them 
0  defeat  a  prevmus  vested  gift,  the  discretion  may  bo  exer- 

n  rtv         f^         ""*  ''''"''''^'  ""  "•'^"'"'^^  i"terest  in  the  pro- 
perty would  pa.ss  to  the  alienee.    C«.'.  Tru.t,  4  K.  &  J   m 
fflamiers  v.  Smith,  3  App.  C.  795.  ' 

7.  Where  a  discretionary  trust  arises  upon  alienation,  the 
d,scr..t.onary  trust  does  not  affect  income  which  has  be  ome 
dac  before  al.enation,  or  is  in  the  hands  of  the  trustee,  readv 
or  apphcafon  before  that  time.  /„  ..  s.r.r..on;  .Cl  ; 
Sampson,  (1896)  1  Ch.  630. 
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Absolute  Gifts. 
A  gift  to  A.,  but  if  he  die  before  receiving  his  share   the  p         , 
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ABSlll.I'TE  INTERESTS  IK  PERSONALTY. 

So  is  n  gift  til  the  testator '.s  wife  and  the  heirs  of  the  body 
of  the  testator.     Fuller  v.  Anderson,  20  O.R.  424. 

A  gift  of  a  sum  of  money  for  life  is  an  absolute  gift.  Re 
Chapman,  4  O.L.R.  130. 

But  such  a  gift  may  be  restricted  to  the  life  of  the  donee, 
if  it  appears  from  the  will  that  the  life  tenant  is  to  receive 
the  income  only,  although  the  terms  of  the  gift  are  absolute. 
Fort  V.  Fort,  15  S.C.R.  699. 

A  gill  to  a  widow  of  money  durante  viduiiate,  with  a  gift 
over  if  she  marries  again,  is  a  gift  for  her  life  only.  Ue  Dab,. 
37  N.B.R.  483 

A  gift  of  the  income  of  a  fund,  unqualified,  is  a  gift  of  th.' 
fund  itself.    Morrow  v.  Jenkins,  6  O.R.  693. 

But  this  gives  way  to  a  contrary  intention.  Thus,  a  gift 
of  the  "proceeds"  (held  to  mean  income)  of  an  invested  fund 
to  A.,  with  a  direction  that  his  children  shall  share  the  capi- 
tal at  A.'s  death,  gives  a  life  interest  only  to  A.  Chuhbock  v. 
Murray,  30  N.S.R.  23.  And  see  Rogerx  V.  Lou-thian,  27  Gr 
.')59. 

And  a  gift  of  the  income  only  of  »  fund  for  life,  of  cours.' 
gives  but  a  life  interest.    Re  Hanmer,  9  O.Ij.R.  348. 

An  absolute  gift  of  personalty  is  not  cut  down  by  beins; 
cou^-led  with  a  devise  to  the  legatee  for  life  of  land  on  ivhitli 
the  chattels  are  to  be  kept.  McCrary  v.  McCrary,  22  ILCK. 
520. 

Nor,  in  the  case  of  a  widow  remaining  unmarried,  by  a  \m<- 
vision'that  if  she  marry  again  the  property  is  to  be  sold  for 
the  benefit  of  children.    Re  Mumby,  8  O.L.R.  283. 

A  gift  to  A.  for  life,  with  power  to  dispose  of  the  whole  m 
any  part  of  the  property  bequeathed,  and  at  the  death  of  A., 
the  residue,  if  any,  to  go  to  other  legatees,  gives  an  absolut.' 
right  of  user  and  disposal.  But  undisposed  of  property  passes, 
at  the  death  of  A.,  to  the  estate  of  the  testator  for  distributirai 
under  his  will.  Conversion  into  money  and  depositing  tho 
same  in  a  bank  to  the  credit  of  tb.c  life  tenant  is  not  an  exor- 
cise of  the  power.  Green  v.  Carle<i,  20  Gr.  234;  Re  Tnck,  10 
O.L.R.  309. 
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cif  (li.S|)0.sal.  null  The umii,  no 

,V().I,.R..117.      """" 


■  as  sli,.  and  »fjf™ji- "° 


And  a  Kift  „f  personalty  to  a  wife  "for  her  own  use  during 
l.'T  l,te,"  with  a  gift  over  of  ■'any  money  „r  secMlrilies  whieh 
may  remain  at  her  death,"  given  her  absolute  ,,ower  t,.  dispose  ' 
of  and  use  the  principal.    Re  McDonald,  1)5  .N.S.K.  oOO. 
Where  there  is  a  gift  for  life,  with  power 

no  gift  over,  the  gift  is  absfilute.    li,  lle/lunir 

A„  absolute  gift  to  a  wife  of  all  real  and  personal  propertv  in^.«nit.|rttt, 
•with  lull  power  to  dispose  of  part  or  the  whole  as  she  an'd''""'""' 
the  ehihlren  may  think  wisest,"  is  an  absolute  gift,  and  the' 
c'hild.en  take  nothing.    Re  McVouyall,  8  O.L.R.  640     See  also 
fir  Isaac  v.  Beaton,  :i8  X.S.R.  60;  :i7  S.C.R.  14;). 

So  a  bequest  of  the  "full  and  absolute  eontrol  of  all  mv 
persona  property  ...  and  to  use  and  posses,,  the  said 
personal  property  aeeording  to  her  diseretion,"  gives  an  abso- 
ute  right  of  user  and  disposal;  and  the  legatee's  estate  is  not 
liable  for  not  converting,  nor  for  debts  due  to  the  testator 
not  collected,  nor  for  chattels  not  fortheomUig  at  her  death 
McLaren  v.  Coombs,  16  Gr.  602. 

But  a  gift  to  a  wife  of  "the  whole  eontrol  of  my  real  and  am., 
personal  estate  as  long  as  she  lives,"  with  a  gift  over  of  the!S.°%i;°^ 
land,  farm  stock  and  implements,  is  a  gift  for  life  only     He  ""'■ 
Turnbull,  11  O.L.R.  334.  '' 

Where  there  is  a  direction  to  pay  at  a  certain  date,  with  a  r«™^ 
pow  r  to  the  lega.ee  to  dispose  of  the  gift  by  will  in  ease  he  KT-'iS,. 

Though  on  an  absolute  gift  to  A.,  with  a  remainder  over  to  A.»„,„« 

I"  l.'^u  "  *'"°'"'''-  ^'^-  '^  ■'  "PP""^-  i"  the  gift  toS.^".r° 

A.,  that  he  -.vas  intended  to  take  for  life  only,  ,he  remainder 
over  IS  good,  and  A.  takes  a  life  interest  only.  Oslerh„;t  v 
'Wr.rAo„<,7O.L.B.402;8O.L.R.  685.  ^'^rho.,!,. 

A  bequest  of  the  use  of  chattels  for  life  gives  a  life  interes,  u.,„, 
nni.i.    mckson  v.  it.reet,  1  U.C.R.  180.  ch«ttei«. 

Where  chattels  are  bequeathed  for  life  and  there   is  no  »_„,      , 
ther  way  of  having  the  use  of  them  but  by  possession    the  °'^^" 
.te  tenant  is  entitled  to  possession.    Sed  aliter,  with  re'^ard 
t"  .nort.sages.  promi«ory  notes  and  money,  the  legatee  Invin^ 
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a  life  interest  therein  being  entitled  to  receive  the  income 
only.    Thorpe  v.  Shillington,  15  Gr.  85. 

A  devise  of  a  hotel  for  life  held  to  pass  en  absolute  title 
to  the  good  will  and  licence,  the  latter  being  for  a  year  only, 
and  personal  is  in  any  event  the  property  of  the  person 
licensed.    Taylor  v.  Macfarlane,  4  O.L.R.  230. 


ContiuEent 
will  aol  tak- 
ing effbot. 


EXMjnton 

UklnE 

Iwneflclallr. 


Ej-ccutors  Trustees  of  tJn(li:tpostd  of  Property. 

Undisposed  of  pirsunalty  is  held  by  executors  on  trust  for 
the  ne.xt  of  kin,  urilcsw  the  will  shews  that  the  executors  arc 
to  take  iK-neficially.  Thorpe  v.  ShilUiigton,  15  Gr.  85.  Soi- 
R.S.B.C.  c.  73,  s.  51. 

Where  property  is  bequeathed  to  executors  upon  trusts 
which  fail  for  uncertainty,  they  do  not  take  the  property 
beneficially.  Davidson  v.  Boomer,  15  Gr.  1;  lie  Wilson,  :',{> 
O.R.  553. 

Nor  where  they  take  upon  trusts  which  do  not  exhaust  thi 
estate,  though  the  gift  upon  trust  is  coupled  with  a  power  to 
apply  and  dispose  of  the  whole  late  as  to  them  in  their  un- 
controlled and  absolute  discretion  shall  seem  fit,  Re  Bro'iii, 
8  M.L.R.  391. 

Where  executors  proved  a  contingent  will,  whi(!h,  in  thi; 
events  which  happened,  never  took  effect,  they  were  held  to  iic 
trusteis  for  the  persons  entitled  on  an  intestacy.  Ilenniiig  v. 
Maclean,  4  O.L.R.  660;  33  S.C.R.  305. 

A  testator  gave  full  power  to  his  executors  to  dispose  of  a 
residue  as  they  should  deem  best,  and  they  were  to  inquire  iu 
to  the  financial  and  social  standing  of  his  relatives,  and  make 
such  disposition  of  the  estate  as  they  should  think  best  to  suc-h 
relatives.  It  was  held  that  there  was  no  trust  in  favour  of  the 
relatives,  that  the  executors  had  a  power  which  they  iniirht 
exercise  in  their  own  behalf  and  therefore  that  they  tdok 
beneficially.    Higginson  v.  Kerr,  30  O.R.  62. 

And  where  there  was  a  devise  to  five  persons  who  were  ap- 
pointed executors,  some  of  the  next  of  kin  of  the  testiitur, 
"share  and  share  alike,  upon  trust  that  they  or  the  survivors 
of  them     .  .     shall  out  of  the  said   real  and  pers'Mia! 

estate,  suitably  and  well  support"  the  testator's  wife,  who 


.„":«t^v»  iir^'>?'.  .^  ^'^^^■Wf.i'm^m,^' 
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before  the  ^^LuZ^:\  ^  ""•"  '"  "■"  -"•  ""<!  -lied       «.,. 
O.K.  15,).  ™ruv.ii.    Ballard  v.  dtovcr,  14 

«'«.<,  16  Gr.  1)69  ""'"""'''"  '^^^'"""''^-    ii/""  V. 
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-^^^:^:::x::zz:rrj-±--^^^^ 


Perhaps  it  is  n„t  n„s»ib|,.  ,  T         *  "'  Precatory  wnnls 

'ions  ohii.at,.^.  •:::;:  ri;:;^  -^''^.  ^..on  „f  .p.. 

tory  or  have  the  foroe  „f  an  nh^  ^'  ""'  ""■'■''■^'  '"•'■'•»■ 

context.     Thu.,.  ••  r  "i      a„d     '       "  '"  "'  "'^"""^  »'  ""■'■■ 
<iuest  or  devise  is  e.,    vl,"t  to^'r      '"  ""  "'"'"'""''"'  >«- 

<o  Propertv  already  Csedrfb;  T'  T"""'  ""'■"  """"'"^ 
have  an  obligator;  foree  '  "'"'•  '""•^  "■•  '»">•  "'" 

'- it':i:2-!;:-2v-  -  dat^hte. .,._ 

'hall  make  a  eompeten    provT  „„  f  "  """  ™^  •^*''»''"'' 

»a.s  held  that  there  Ta   a  tru!  in   ^  """  T"  ^"''-  ^''''^"  '' 
'■  Miller,  1  E.  &  A.  218  ■™''  "^  •''■""•  '''"'y-    ««*" 

While,  in  a  reeent  case,  where  after  »       v    , 
apt  words  of  limitation,  th;  testaTor  nr       ^  f '"'"''  «'^'  ^^ 
-i-'h  and  desire,  after  ,  yd  eete   thT      ''     ""'  ''  '^  "•■^■ 
™ake  a  will  dividing  the  real  anT^  ""'  '""''  "'^^  ^^all 

h-eby  devised  and  be  ua  he/to  hr"^"""'  ''"''''  «""  ^^"^^^ 
i"  «"eh  manner  as  ,he  shall  rt  """""^  "'^  '"'^  '^'^'^''■" 

h^M  that  there  was  n       ,      i „ t  •'"'  ";'  •^'""'"'"^' "  "  »- 


f.^rTa^; 


^^W^r^F^^ 
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Tlii'w  I'aHi's,  liiiwcviT.  may  bo  roc'imi'iU'd.  In  the  fcirnuT 
I'usi'.  tticrc  »»H  n  nii-rc  I'liargc  on  the  propiTty  iH'ciucutlied.  thi' 
owni'rship  uf  which  was  not  otherwisp  affecteil;  w'lile  in  thi' 
latter  cmiho  ihcrc  was  an  attempt  to  cut  down  an  atnolute  and 
unipndified  gift  to  a  mere  life  interest. 

The  ucneral  rule  in  the  latter  clasx  is  stated  liy  Hoyd.  (.'.,  ns 
follows:  "If  the  entire  interest  in  the  subject  of  the  Rift  is 
given  with  »u|)er-added  words  (jxpresainn  the  nature  of  thi' 
gift,  or  the  confident  expectation  that  the  subject  will  be  ap- 
plied for  the  benefit  of  particular  persons,  but  without,  iti 
terms,  cutting  down  the  interest  iH'fore  given,  it  will  not  now 
be  held  without  more  that  a  trust  has  liecn  thereby  created." 
Bank  of  Miiiihriil  v.  Bauer,  18  O.K..  at  p.  2:11. 

Fiiilay  V.  Fellows,  14  Or.  66,  where  an  exactly  similar 
direction  was  held  to  create  a  trust,  must  be  taken  as  ovei- 
ruled  by  Bank  of  Montreal  v.  Bower. 

Where  a  remainderman  devised  his  estate  to  the  tenant  f>>r 
life,  "to  be  disposed  of  as  she  may  deem  most  fit  and  proper 
for  the  best  interests  of  my  brothers  and  sisters,"  a  conveyaiici- 
to  one  sister  was  upheld  without  determining  whether  a  trust 
or  power  was  created.    Pettypiece  v.  Turley,  13  O.L.R.  1. 

The  same  result  obtains  in  Nova  Scotia. 

A  devise  to  a  wife  of  "the  property  .  .  .  to  be  by  li>r 
disposed  of  amongst  my  children  as  she  may  judge  most 
beneficial  to  herself  and  them."  is  a  devise  in  fee  simple  to  the 
wife,  and  is  not  cut  down  by  the  reference  to  the  children 
Mclsaac  v.  Beaton.  38  X.S.R.  60;  37  S.C.R.  143. 

So,  also,  a  gift  to  a  wife  of  all  the  property  "to  di9po,so  of 
to  the  best  advantage  for  the  support  of  the  family,  and  1 1 
leave  the  residue  as  she  sees  fit  and  proper  at  her  death."  is 
not  a  gift  upon  trust,  but  is  absolute.  Sivclair  v.  iJalau.  411 
N.S.R.  181. 

In  New  Brunswick  it  has  been  held  that  a  gift  of  iill  a 
testator's  property  to  his  widow,  with  a  request  to  her  tn  pny 
R.  a  sum  of  money  at  her  death  or  on  sale  of  the  prop.Ml.v. 
created  a  precatory  trnst  in  favour  of  R.  Reneham  v.  Mnlctie. 
1  N.B.  Eq.  5(X).    This  case  would  seem  rather  to  be  one  of  a 
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ABM>I,UTE  INTERKHTH  IN  I'ESfiUNAl.TY. 


Ch%f.       absutute  judgment "  be  of  opinion  thtit  H.  fouU!  bt*  U'st  curcfl 

1_  for  in  H  home  for  infirm  persons,  "he  should  have  the  right 

uud  authority  to  place  her  there,"  and  that  the  eharKi'H  shoultl 
be  in  lieu  of  the  monthly  payments  and  UHe  of  the  houne.  it 
was  held  that  A.  had  an  absolute  discretion  as  to  placing  It.  in 
a  home,  and  that  on  her  refusal  he  took  the  house  free  from 
any  condition,  and  was  absolved  from  making  the  monthly 
[)ayment8,  Ledu-  v.  Booth,  5  O.liJi.  fiH. 
Whsr*  Hut  where  executors  had  an  absolute  discretion  as  to  applv 

Rurpoae 
iiprMtloabie.  jng  income  for  a  pnrticiilar  purpos**,  and  ii  further  discrctii'n 

to  apply  it  for  the  l)enetit  of  a  number  of  charities,  and  in  th-' 
course  of  many  years  the  executors  were  unable  t(»  carry  out 
the  particular  purpose,  the  Court  regarding  it  as  impract  li- 
able ordered  the  income  to  be  devoted  to  the  charities  ()r  othi-r-^ 
of  a  like  kind.  Atty.-Gen.  v.  Power,  35  N.S.R.  526;  35  S.C.R 
182. 
Imperative  \  bequest  of  income  to  a  son,  with  a  provision  that  in  liiN-- 

of  sickness  such  portion  of  the  priucipal  should  be  advarim] 
to  him  as  the  executors  shouUi  think  necessary,  constitutes  ii 
trust  as  to  the  principal  immediately  upon  sickness  occurrin::, 
the  executors  having  a  discretion  as  to  the  amount  to  be  a[> 
plied  only,  and  the  son  having  died  without  any  primipiil 
having  been  applied,  the  Court  ordered  a  distribution  aninriL'st 
his  next  of  kin  free  from  claims  of  creditors  of  such  sum  as 
the  executors  should  determine.    Re  Evans,  3  O.L.R.  401. 


o<ruror 

bcnofltof 
parent  and 
children. 


Gifts  to  Parents  and  Children. 

Where  the  income  arising  from  a  fund  is  given  to  a  motii-T 
for  the  mainidnance  of  herself  and  children,  the  mother,  luinu' 
under  no  legal  obligation  to  maintain  the  children,  is  trciili^d 
as  a  trustee  for  them.  Therefore,  where  the  rents  of  lami 
were  devised  to  the  testator's  wife  for  the  support  of  hirstll' 
and  the  children,  and  subject  thereto,  portions  of  the  liind 
were  specifically  devised  to  be  convey?d  on  the  death  of  the 
mother,  it  was  held  that  the  lands  specifically  devised  w.ti' 
subject  to  a  charge  for  any  deficiency  in  the  amounts  dcrivii] 
from  other  properties.  CoUingwood  v.  Collingwood,  21  Op 
102.    And  see  Barclay  v.  Zavitz,  8  O.K.  663. 
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t"  imy  thr  iiitoinp  to 


Chtp. 


cDrd 


"■K  ti.  the  iiii,„l„.r  of  th..  ohiWr. 
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1.)  Or.  71 
•luring  th.  „i„„pi,io,  „r  ,h    '  h        ■  •     "T  '  '"'"'  '"'-"■'" 

equally  a.„„;rj/,'„;~   f''-"  -"'-"'  being  divided 
maintenanc   it  H  othert  '    '!  "  "'"  """^  '"^  "-dr 

Allen  V.  /-^r^™    2;;b"37'^   •'"'',';'^  '"   """""""   ">-■ 
O.B.  229.  '^**  '«»iero/i  v.  Adam^,  2f, 
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CIiAI'TER  XI,. 


OIKTH  OK   ANNlJlTira. 


I.— ClIABACTEBIHTICH  OK  ANNIITIIS. 


Cli>;.ZL.    An  annuity  charKwl  »\Mm  laTuU  ilrvisiil  hi  !<v  is  n  IcRal  rent 
A^nuiVr'nT  charge,  even  though  it  may  !»•  Riven  to  a  piTBmi.  his  cxcciitDr^ 
dittSKlHl.  and  administratcjrs.     Hamsau  v.  Thornoatc,  Iti  Sim.  r>7->;  ».•■• 
Martin  v,  llaijiies,  29  h.  K.  Ir.  41(). 

A  gift  of  a  rcp'charge  without  more  I'liargcs  all  the  testa 
tor's  lands.    Ex  (<arie  Mtlhtwal,  5  Jur.  N.  S.  531!. 
AnnoitT  A  direction  that  an  annuity  is  to  be  a  charge  on  certiim 

ohi»n«d  on  .  ..  1       .1, 

'*»''  land,  following  a  gift  of  the  annuity,  does  not  make  the  aimii 

ity  a  rent-charge  payable  only  out  of  the  land{(i).    Hut  if  lin 
annuity  is  called  a  rent-eharge,  or  express  powers  of  distri>s 
and  entry  are  given,  or  thi're  are  other  similar  indications  uf 
intention,  the  annuity  may  be  converted  into  a  rent-charge (/iV 
In  re  Trenehard:  Trenchard  v.  Treiukard,  (l!)l)5)   I  Ch.  -iJ 
(a) ;  Lomax  v.  Lomax,  12  H.  290;  Shipperdaon  v.  Totirr,  1  Y, 
&  C.  C.  441  -,  Ion  v.  Aahtun,  28  B.  379 ;  .S'tnncft  v.  Her!  ■   '   ' 
Eq.  201,  206;  Patching  v.  Barnelt,  '>!  I<.  J.  Ch.  74;  /" 
V.  Buckley,  1!)  1-.  K.  Ir.  .544;  Greer  V.  Waring,  (IS"' 
427(6). 

If  an  annuity  is  charged  on  land,  a  right  to  distrain  is 
attached  to  it  by  stat'ite  4  Geo.  II.  c.  28,  ».  5.  Buttcr'i  v. 
Robinson,  3  Bing.  392;  Sollory  v.  Leaver,  9  Eq.  22;  Kciiru  v. 
Kelseij.  17  Eq.  496;  and  see  the  Conveyancing  Act,  1881  (44 
&  4,i  Vict.  e.  41).  H.  44. 
Right  to  In  Sollory  v.  Leaver  (9  Eq.  22),  it  was  held  that  an  annui- 

""'""'  tant  whose  annuity  was  charged  on  land  was  not  entitled  to  a 

receiver,  as  he  could  distrain.  But  since  the  Judicature  Att. 
1873  (36  &  37  Vict.  e.  66),  s.  25  (8),  the  Court  has  discrdion 
to  appoint  a  receiver  whenever  it  is  just  or  convenient. 


<HAUAni;i(isiu.>  o(  anm;imi.s. 


40» 


'Ijarf:i>  im 


Hut  „„  annuitant  cann:,t  .lain,  „p,i„.,  „  .i,,,,- ;„  „„        •         ,,      , 

'  "U"  \.  M.!!-./,,,.,  „i  Ai„ji,„,i^  X-  K,|.  •.>.s:|. 
An  nnnnily  nmv  ho  ifivrn  1,0  „<  t,"  1         1 

-r--"-^'-- ~;;';:';:::3:i';i:::" 

.  'ili.  .,!.,  /„,v  )),//„„„,,,  ,j  I  I,.  J.  CI,.:),:,. 

,:.,,„'  ,    '  ;  ""'  "  ""■'"'  ""f  <l'"t  par.  „f  ,!,„  ,,„.,i  ,,-,  „„t  .l.H,„„n.S„ 
'"■l""g  to  till.  tL.,ta(or,  tliu  .loviM.,.  ,.f  .1  .  ,  'v„„o„ft|,„ 

lii'l  if  A,ui„m„g,u„t  ,.f  ,„„,  ,,^  J,  t.hi,n»„lf,. 

■■■■■"-'W^.an.l  li  i.,,.id,..l  IVom  ,,„.,, f  ,1,.  !„„  /' 

i-  ;!?::i!;;T::^:.fr  ^-'^t  '■' ::  "■"'""^- "-  ^""""-'  --^  - 

iim.  a  t..  lm^o  tho  i,n.i.orty  soM  a„a  sociml,  a,  long  as  """""^ 

'•■  i-  ^  ;    /«  -V.  i  ,„.,-y  ,.    H,.,M  V.  /,,„/.    ^.,.  Ch.  1).  £,70 

/      i3ut  annuities  and  rt.nt-eliarg,,3  are  an  exception  f/"**' ""' 
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diap.  XL. 
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applieH  t(j 
reiit-uharges. 
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and  hia  heire. 
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de  DoHis. 


Annuity 
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Direction  to 
lay  out  sum 
in  purchase 
of  annuity. 


Direction  to 
purchase 
annuity 
of  certain 
amount. 


OUTS  OF  ANNUITIKS. 

to  tho  nile.  If  tliero  is  a  iloviso  untn  iiuJ  to  the  uso  of  A  aw\ 
hia  lieirs  to  tho  uso  tlmt  li  may  roceivo  a  rent,  B  has  a  logiil 
reut-cluirgc.  Crotmnin  C,w,  2  liep.  B9a  ;  (IMerho,,  v.  liulitinU, 
4  U.  &  N.  '277,  290;   Iltiitri/  v.  Ciirrol/,  (lOOli)  1  Ir.  100. 

Tlio  rulo  in  S/ii'IIp!/'.i  Ctise  and  the  other  tcuhnioal  rules  r,f 
coubtmotion  apply  to  the  limitations  of  a  runt-charge.  i)/(/r  v. 
TJrmi/,  I.  U.  7Eq.  413;  8/4.200. 

A  rent-charge  is  eutailablo,  but  if  an  estate  tail  is  created  hi 
a  ront-ehargo,  and  no  remainder  in  fee  is  limited,  tho  teni.nt 
in  tail  cannot  create  more  than  a  b.aso  fee.  Co.  Litt.  2!l>:i, 
note  2 ;  CliiqiUii  v.  Chtipliii,  3  P.  W.  220. 

An  annuity,  given  out  of  personal  assets,  if  given  with  word> 
of  inheritance,  will  devolve  like  real  estate. 

Such  nn  annuity,  Iwwcvcr,  not  being  within  tho  Sftdiilr  ,1. 
Doith,  cannot  bo  enta'.lcd.  A  devise,  therefore,  of  a  persnuiil 
annuity  to  A  and  the  heirs  of  his  body,  gives  A  a  toe  Eiiiipl.' 
conditional.  Ktrl  of  SItiJIhrd  v.  IhiMn,  2  Vcs.  Sen.  ITU; 
Turner  v.  Tiinitr,  Amb.  770  ;  1  B.  C.  C.  310. 

But  an  annuity,  thougli  given  with  words  of  inhcritnme,  is, 
for  all  other  purposes  tlian  descent,  personalty.  Sitrl ';/'  Sltifonl 
v.  Biic/./ii/,  2  Yes.  SfU.  170 ;  L-nli/  Ihhleriirss  v.  Loril  Otnmr- 
then,  1  B.  C.  C.  377  ;  Aitbii,  v.  Vulu,  4  B.  &  Aid.  59 ;  IMkieit 
V.  Jerri",  3  B.  450. 

And  an  annuity  charged  upon  real  aud  personal  estate,  but 
given  without  words  of  limitation  appropriate  to  really,  is 
personal  estate.  Ttttjlor  v.  Marth.thile,  12  Sim.  158  ;  P«f««^v  v. 
Ptirsom,  8  Ecp  200  ;  Jot,iit  v.  liiekartlx,  11  L.  E.  Ir.  27S  ;  see 
ihrliii  v.  llittiiiex,  29  L.  11.  Ir.  410. 

A  direction  to  lay  out  a  specified  sura  in  the  purchase  of  an 
annuity  for  the  lite  of  A  vests  that  sum  in  the  annuitant, 
wlicther  tho  annuity  is  in  possession  or  reversion.  YitU-i  v. 
Coiiwtoii,  2  P.  AV.  308  ;  Barim  v.  Itoieletj,  3  Ves.  305 ;  Butjlfj 
v.  BMtcp-  9  Ves.  0;  rtilmer  v.  Crttttfiird,  3  Sw.  482  ;  sec  Uttiitl 
V.  Kimj,  1  Ituss.  303. 

So  if  there  is  a  direction  to  purchase  a  Government  nimuitj 
of  a  given  amount,  the  annuitant  is  entitled  to  the  amount 
required  to  purchase  the  annui'y  as  from  the  testator's  death. 
though  he  may  die  before  the  time  when  the  annuity  was  to  le 


"ssw^ph; 
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Kuvi)  TO  ri'iiniAsi:  ANNinrv. 

rit„iai,  V.  llolhornw,  (ISni)  1  Cli.  70?-  -'"""f . 

If  tho  annuitant  wa,  a  ,narri.,lwoman  with  a  rosfraint  on 

^r.™     ,at,.oi,n^to.„„„o.o,,toaoooAt,.X;f': 

-s  no    a  n,ar„e,l  woman  (.).     »„/,,,  ,..  «,,./■,  28  B    0^0  ,,T. 

Vhcro  annnities  wore  given  ehargea  on  lan.l,  winch,  snbiect 

t  the  trustee,  m,ght  purchase  annuities  for  the  annuit  „ 

f   he  estates  on  wh.ch  the  annuities  were  charge,!,  it  ,™s  hell 
that  the  representatives  of  an  annuitant,  who    lie,    1      re      'e' 

ie  0    :  "       ™'  '"""''"'''  ^""^  ""'  ™''"^'l  ">  «-  1-1  a 

mliTr:^'-  "  "  """"""■■ '"""-  -  ^^*■'•'- 

uirection  that  it  is  to  cease  „n  alienation,  is  inconsistent  witl 

X :  e  rr?  ^^"'™'^  "■''^^"""-  -^  '"^  --^^ 

'un^y  lUKe  tiie  purchase-monev       TTinil   p,.„i  i  »,    , 

.  K.  -  8.3  ,  Bay  v.  2>.,,  i  d,.  5,,^  ^^^^^^^  ^^^^^^  ^^  ^^  ^^^ 
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chap.  XL. 
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ot  hisannuity 
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created  flf 
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0IFT8  OF  ANNUITIES. 

Cli.  STS  ;  \7  .hu:  OXG,  in  «liii'li  ll'"  '"''^"^y  '""'  '"■''^' ''"'  ""' 

'^^2':iofa.lftof.n,.nnUy«itUaa.c.Ho„to.. 

apart  a  fn„,l  to  soouro  it,  it  is  dear  that  iU  at.nu.tant  .n-'. 

,    £oa  to  have  the  annuity  valued  '^^-^^J'^^^- 

^"it\lt e'S  the  testator's  estate  is  being  administered  hy  tl. 
Court  and  proves  insufficient  to  pay  the  legates  -^  ''-;;;;; 
given,  BO  that  an  abatement  is  necessary,  a  yahte  vv  U  be  put 
n  on  he  annuities  as  from  the  testator's  death,  and  the  an„u. 
Lt  or  his  rerre.enta.ives  will  be  entitled  to  the  valued  an.n  m 
after  abat,.mout.       Wro.„/,to.  v.  Col,.>.o„„   1  Be  Q.  &  8.  .,,.  , 

Cmr  V.  Lwl'l"/^  "'■  ^^iJ  ;  Lo„;j  v.  H«<jl,e.^,  i'>-  ^^'\  _ 

This  principle  applies  only  .here  the  estate  ,sbe,ng  adnn.,- 

tared      /„  ,r  37<.WW»  JJ-^'M- K-  H  M- I'/- 

It  has  been  applied  to  an  annuity  determinable  on  ahenat,..,. 

Cmr  V.  In,ikh„,  mpra ;  Gmtrir  v.  a„nnhr.,  2  Gifl  J-l. 

Ls  aUo-  Len  applied  to  an  annuity  g.ven  to  an.™ 
.Oman  with  a  restraint  on  anticipation.     In  ,r  Moss  ,•  AM:  ,. 

^1?rri";:L.ed  upon  corpus,  the  tenant  for  Ijet 
the  corpus  is  not  entitled  ,o  have  the  an.ut.y  valued     , 
amount  paid  ot.t  .,f  corpus;  but  sufficient  port.ons  of  the  .nr,. 
:„st  be  sold  from  time  to  t-o  to  satisfy  the  annu.ty. 
Grant:  Valkery.  Martuicmi,  31  W.  E.  .OJ. 

II.-TnE  DuB.«ioN  OF  Gifts  of  Annuities  .\^n 
Anklal  Sims. 
1    Annuities  whether  for  Ufe  or  perpetual: 
,:  When  an  annuity  is  given  to  a  person  without  m^rM; 
ouestion  ariees,  whether  it  was  meant  to  be  for  Ufe  o,  V 
';:ZU  and  this  point,  in  the  -of  an—  .o^ 
Vo,  is  unaffected  by  sect.  28  of  the  Wdls  Act.    ^'''- 
Hnickes,  10  Ha.  342. 


lin 


nunATioN  or  axnuitiw 

^\  hetluT  a  grant  of  „„  annuity  wi,I,„„t  «r,  .1.,  ^f  ii„i,„,.  ,„ 
<■  rgo,,upon  a  ol.anel  in.,...c.t  would  cn.Iure  bo^vldTo  fc 
of  the  nunuunnt,  if  l,e  dl.s  during  the  torn,   i,  ,Ioub  ful      f ■ 

:irt;iiir^ 

lives  only.     m,;rUf  v.  7.V,„./.,,  10  Sin,    401  •   Q     I  "     >-^ 
•IS«;  7%/,/  V.  I/„r/nuU,  111  Cl,  1)  on,.    ,    ,.,  ,,  ",;''■ 

T„  ,.,  *    ,,'    V^      I'l'-^a^;   Wr«v/v.  ;nm/,  (l!)03)  1  Ir  'm. 
■li-       71  i,i""'j;  1  11.  4.J.J.     7y„,;  y    Ciillen   (I  Tli 

«r  '■  "■"""■  ■'  "'■  "^  '"■  -'  ■»  -iS 
».^  »*»;,.  /Ji  ,tci,  D '";  '■  ""■'•■■ '"  '•  "■  '-■ 

tol^llroJtt  ""^''":  ^"^  ^°  "^'  ^  -^-  *«  -ount 
'    ^  as  a  g.ft  of  80  much   capital  u.  will  prn-luce  the 
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OUTS  OK  ANNUITIES. 

nnmiiil  Bum,  or  if  tlio  wholo  estate  is  distributed  in  the  slmro 
of  annual  sums,  the  annuity  or  annual  sums  will  be  porjietuiil. 
Itiiicliiiga  V.  JiniiimjK,  Vi  Vos.  3'J ;  Slabs  v.  llcroii,  Vi 
CI.  &  F.  Ifil  ;  Km-  V.  JUii/'l/cir-r  Jloxpildl,  2  D.  M.  &  (i. 
aT(i;  /////  V.  Ji'iillri/,  a  J.  &  II.  0:i4;  Pollfr  v.  llidrr,  IS  li. 
27:i;  lo  B.  -IS!!;  m-h  v.  7.'o.««,  14  Kq.  141;  Fittii/Zi'ir'H 
V.  KiiijclhnrdI,  20  W.  It.  H>i ;  soo  Wahvluim  v.  Mmirl;,  ■;: 
L.  J.  Ch.  45. 

And  if  the  annuity  is  cliiirgcd  ujiou  income  wliifli  itself 
continues  only  for  a  limited  time,  for  instance,  upon  the  rents  of 
a  leasehold  iirojierty,  slight  iuilications  of  intention  are  sulliiient 
to  show  that  it  was  to  last  cluriiii;  the  currency  of  the  lea?.'. 
CoiirliiKii/  V.  Calhiijlni;  -J  Ir.  Ch.  154,  :i.")fi. 

A  direction  to  invest  a  sum  in  Government  securities 
sufficient  to  produce  a  certain  annual  sura  for  a  hcneflciary  ("'. 
or  to  invest  suflieient  to  answer  tlio  following  annuities  {'.;, 
gives  only  life  annuities.  li(  Ororc'x  Trusty.  1  Giff.  74  (":  ; 
Ec  T„he,-;  Arm/,/  v.  7t'»r«,  4(i  L.  T.  805  ;  HO  W.  11.  8f:! ;  51 
L.  J.  Ch.  721  ('/) ;  see  lliiiih  v.  Bniilhmiite,  1 1  W.  E.  -jOM  ;  ■!-' 
L.  J.  Ch.  .'iS,  1!I8. 

There  can  ho  no  doubt,  that  a  direction  to  purchase  an 
annuity  of  so  much  a  year  for  A  is  a  din'ition  to  purcl;asp 
a  life  annuity  only  ;  but  in  some  -es  a  direction  to  purchase 
such  an  anuuity  in  "the  British  fands,"  or  "in  Government 
securitif  s"  has  been  held  a  gift  of  so  much  Consols  as  wniiM 
produce  the  annual  sum.  Kerr  v.  Miild/mcj-  lloxpitul,  i 
D.  M.  &  G.  570 ;   ii'(i»«  v.  Horn;  2  J.  &  II.  4(i!». 

It  the  annuity  is  directed  to  cease  if  the  legatee  dies  wi'hoiit 
issue,  or  is  directed  not  to  bo  sold  till  after  the  deatli  of  the 
legatee,  tlierc  is  a  strong  argument  that  it  was  meant  to  be 
perpetual.  Ilcdijcs  v  Ilarpm;  3  De  G.  &  J.  12!);  7'««««.  v. 
Piiirson,  19  B.  146. 

Or  again,  if  the  legatee  has  a  power  of  appointing  'lie 
annuity  in  wonU  that  would  authorise  the  appointment  ot  ■> 
perpetual  annuity,  or  the  annuity  is  given  over  in  ccrt.iiii 
events  in  fee,  the  same  argument  arises.  Wriijht  v.  l/'z/jW, 
12  Ir.  Ch.  401  ;  Itohimon  v.  Ilmti,  4  B.  450. 
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when, if itrorciL  vrv:  ? ""'■"'•^' "* " ■■"■•'"' '■'■■■^-- 

partially  ,letormino,l,  it  will  do  wrnotnnl  '„.  -^  ""S'lt  'i.v^  o     ;„,  „  ^^.^^ 

to  suii>,n.n  ♦!,„♦  ••  ■    ,  rwpetual,  as  it  would  bo  absurd  U'"  '"Wrat. 

i'C  U    >V  J.  ^.1,    ;    Jl„,,,,,,  ,.    ^,^„,^/,,,^.    J.     jj^    I   j^         ^^^, 

-.  Annml.es  given  W  a  poriod  and  for  an  objo.t  ■  ' 

An  annuity  given  to  a  person  fur  a  fi^ed  iwmI,,,!  t 
tenmieo  is  nut  detorminod  I  v-  .1        /•  '  ''  """"'  ^""""^ 

,    „    ,    ,        ,"*^''  ""^  •''«  "'♦'"■imonf  of  niiiioritv  or  bv  "''•''» '" 
.lealh  before  th„t  period.     .SV„.„y;  v.  7^   A-....   .  ,u      ,1     ,    ^  ?:Vl'^''"» 


,      ii.  a  u.  (j.il  ;    UHijiiiore  v.  i7r»;«,  "  V   .t  (-   ('    •((  ■<     "'';''?•='"'<><'« 


JB/c.: 


^''^/W/;    V, 


lii<ldmon,  0  Oh.  U.  (i(ir  ;    1^) 


Ch.  D.  22. 

This,  however,  doe,  not  apply  w,,ero   the  duration  of  the 
annuity  ,s  „,erely  the   .luration  of  tho   legal    estate     i     f 

^oes  it  -.erniinlb^riro;:  ,:  :r  1  ?";'f  ^'  Si'S'S- 

<  S  s^^h:  •t:n:':;-^::  :r"r  'i  '■"-'-  ---- 

o  „  niinouty,    ()ut    creates  a    life    interncf    "naintniaiint. 

f«m„r,  V.  J/,„.//„,  10  Si,H.  o,s; .   ^       ,  "le  interest.      ,„,i„.„. 

U    '"^  A.L.  oCij   606  Frntm  v.  7/«»,Vto,,  47  j,   j  r,),   -in, 

J" '■" '"'"'"  •■  ^"''"'  '■  ^"""'^  ('«w)  a  Ch  2«-.  ' 

.;-.anoe  and  education  1  ^.:':'2:TC^ 
.-iif  to^'erdThe'om    '  l^r*"'  ^°   '°"«  -   '■«  ^'.ould  A„„„.,. 

^^  trouble,  czris  r:;Lr::i":;r '"-  "■'";  ^-^ '- '~"' 

a  iudgnient  for  administration.     ^   IZTZ  T 


SOB 
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■*   V.     JI'l^OII. 


li'illh'tut, 

•Vi  U  J. 


Cllt.  XL.      Eq.  3J2  ;  r/.»/  V.  Calr,,  W.  X.  If*-*",  I  1"'  ; 

Bru.  t.  Sug.  4Ti; ;  si^e  //i  /r  .Viitl'ill :   J>m 

rii.  GOO;  oliL.  T.  Of*'). 

out  lo  a  It  is  clear  that  a  gift  of  rents  nnd  profits  to  ft  parent  during 

th^'lnorlj;*  the  minority  of  a  ehil.l,  wliere  no  benefit  i:,  intended  for  the 

of  on  infant.     ^]jji,j^  ^j]]  g^  j„  4],^  reiiresentativos  of  the  parent  it  ho  dies 

during    tlie    minority.      .S'«»V/i   v.    Wmw,    Cro,    Eliz.   2"i,' : 

Ijirton  V.  7s'<v/i'c,  1!)  li.  ^X. 

On  the  other  li.and,  if  the  eii'.ld  dii's  during  his  minority  tlie 
parent  will,  ne\erthele69,  h<^  entitled  to  the  rents  and  profits 
till  the  time  when  tho  eliild.  if  living,  would  have  attained 
twenty-ono,  if  the  ohject  of  the  gift  is  ]i:iyment  of  dehts.  I'lirirr 
V.  Cliunh,  1  Ch.  Ca.  IL'!;  H»rmt„ii\  Cm;  3  Hep.  U)a. 

And  it  would  seem  that  tho  construction  would  he  the  sam'^ 
if  tho  ohject  of  tho  term  is  the  henefit  of  tlio  person,  to  whom 
tho  rents  and  profits  are  given  during  the  minority.  Cnnli-t 
V.  Sieilluwi,  ■-'  Veni.  I!').     See  1  Jarm.  -VU. 

On  tho  other  hand,  if  the  term  is  created  for  the  benefit  ..f 
tlie  child,  or  if  the  ohject  of  it  is  merely  to  postpone  the 
interest  of  tho  chilil  till  he  should  have  performed  some 
condition,  which  could  not  bo  perforuud  after  his  death,  the 
terra  will  determine  with  his  life.  See  MaiiJIcM  v.  I)i",i't,:K 
1  Eq.  Abr.  ]!)4,  pi.  4,  where  the  report  is  very  unsatisfactory; 
Lmiiiix  V,  Ihhimhii.  .'!  I*.  W.  ITii;  and  see  f'mfir  v.  Eatr,  7  11. 
296  ;  GooilriiiM  d.  lin-ell  v.  Parher,  1  M.  &  S.  CU2. 
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Wlether 
annuities  are 
payable  out 
of  income  or 
corpUH. 
1.  Rent- 
charges. 


III._Anxuitiks  charokd  ox  Corius  ok  Ixcomv.. 

It  is  often  a  question  of  some  difficulty  whether  an  annuity 
is  payable  out  of  corpus  or  only  out  of  income. 

1.  An  ordinary  rent-charge  is  a  charge  upon  corpus,  and  tlip 
Court  has  jurisdicliou  to  raise  arrears  by  a  sa!o  of  the  hui'l, 
though  there  maybe  express  power  of  distress  and  entry  (»!. 
This  is  the  case  though  the  words  by  which  the  rent-charge  is 
created  do  not  expressly  charge  the  corpus,  but  direct  the  rent- 
charge  to  issue  out  of  rents  and  profits  (h).  C'Kjiif  v.  ./n( /.«»'. 
13  Pr.  721 ;    W/iile  v.  Jaiim,  20  B.  191 ;  IftiU  v.  Jl'irt,  :.' 
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rent,  or  bv  .„!  .     ^  '  '""'  l'""'"''' '"  ''"«'  "  ""t  "f 

<'«t  they  „,„,  b„  „et  in  ly  ^r^l^'"  T' '°''''''' 

"  •'^■ra.  177  ;  Gordon  v.  7?„„,/„,,  „  Mad  U"     7      1'        ■''"'"' 
JJ.  Jio  (I,) ,  JM,r,„H  V.  t>r,//,  :>  Giif.  ].,4  , ., 

abate  in  i  7*:    ^^"^  ^""'  -""'""^  "'"'  ^''""'" 

Where  trustee,,  i^'i^  ^T^^^r"'-'  ^^^  '"■ 
Pa.v  debts  and  legaeie,  are  a.o  2  ted    li^  Zl  "T  '" 
*-*renoeistbat  tbe,  are  to  rai.  it  b™!  LTt  ^  ^ 


J— 


M%,  k...  r-A-A-. 


•  X'.'^*  ,■»-»*#- 
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nnd  that  it  is  a  charge  upon  corpus. 
555. 


ToriT  V.  /h'oinii;  5  II.  Ti. 


residu 


6.  Gift  of 

annuity, 

lUrcrtioii  to 

Met  aside 

fuud, 

Jf ift  of 

rettidtic. 


4.  Noe.pro«      ■»■  An   annuity  may  bo   s:Woa  without  wor.h   eroiting   an 

oliiirgo.  express  chargo. 

Annuity  and  ^^  ^^^^^  „„„„ity  18  given  in  genornl  terms  and  tlioro  is  tlieii 
a  gift  of  residue,  the  aniniity  i«  cliargeil  uiinn  tlio  curi.u-. 
irro,„j/,hn  V.  Cohiiihomu  1  Ho  O.  &  S.  :l-.r  ;  T/o/y  v.  «VW,  :! 
D.  51.  &  0.  !)ii:t. 

3.  If  ther.-  is  m  dear  gift  <'f  an  annuity  follnwccl  liy  a  direetim. 
tn  fet  aside  a  fimd  to  seeuro  it,  wliidi  on  the  deatli  of  tli- 
annuitiint  is  to  full  into  residue,  or  is  dealt  with  as  jmrt  of  \W 
residae,  and  tlie  eslato  is  insuflieieut  to  provido  the  fund,  tl." 
annuity  U  payahle  out  of  the  corrus  of  the  estate.  Thodireeli.n 
to  set  asi<le  a  fund  is  only  a  means  to  an  end,  and  the  question 
is  ono  between  annuity  and  residue.  Ih-lijlit  v.  LirrI,.,;  ■; 
De  G.  &  .1.  148  ;  Diirm  v.  Wulliii;  1  S.  &  St.  4(i:) ;  Minn-  v. 
lluldmii,  1  Sm.  &  Q.^-l-i\  n.n/im  y.  Z/^".'/"™,  3  D.  M.  &  II. 
590;  Vjiloi,  V.  Vmmo;  1  Ur.  &  S.  .".tU;  Imj/emn,,  v. 
WoMimito,,,  1  Jur.  N.  S.  10C2 ;  In  ro  M„m, :  J/r-*--  v. 
llAimo,,,  8  Ch.  D. -Ill;  Cm-michml  v.  Or^,  5  App.  C.  o^n, 
affirming  (l.o  v.  .¥«/»'«/,  H  fh.  D.  801  ;  7.V  Taylor;  llhhu  v. 
Uaadiill,  50  li.  T.  717. 

It  the  annuity  fund  is  treated  as  part  of  the  residue,  it  is  w<: 
material  that  the  residue  is  given  to  one  class  of  persons  ni,  1 
the  annuity  fund  to  another,  or  that  it  is  distinguished  as  a 
separate  and  postponed  part  of  the  residue.  WriijM  v.  Ciilli  :•■!■  r. 
2  D.  M.  &  Or.  (i5-' ;  Carmkhad  v.  (In;  mipra. 
M-  <i.  Kven  if  there  is  no  independent  gift  of  an  annuity,  hut 
"''.'     onlv  a  direction  to  set  aside  a  fund  sufficient  to  produce  l)y  tlio 


6.  No  inde- 
pendent >rift 
olsnanuuity,   ""'.r   "  "*■" ,  ,-,"•     .1, 

dirocticm  to      ineome  thereof  an  annuity  or  annual  sum  which  is  then  jrivin 

'.ndltiau'ry  to  an  annuitant,  and  thero  is  n  residuary  gift,  or  the  fund  is 

"'"  directed  to  fall  into  residue  on  the  annuitant's  death  or  is  .halt 

with  as  part  of  the  residue,  the  same  result  follows,  the  ainiuit.v 

;.  ,.1,ovo,.d  on  (he  corpus  of  the  estate.     Mo;/  v.  Bmett,  1  Itus*. 


gift. 


;i70;    Wrhjhtw. 


Callendti;  2  D.  M.  &  G.  (>51 ;  lim«  v.  Dmcitl. 


20   B.  U:J'J;    Ji"j'' 


Worl/iiiiijloii,    1    Jur.  N.  S.   H 


Anderson  v.  Amh,>mi,  a3  B.  S-'Ii ;  Pm-y  v.  Percj,  3-5  B.  -•» 


ANM;n.,;s  CAUGKU  ,«  .;uU,TS  „K  INCOMK. 


^jOI* 


^--^'.^>H..  .„;;,,.:;::;  t'-n"';;  r"''.:- 

''*•  -■^goi".  tlio  testator  ra:iVDivf.«no,.;(!,, 
of  .ho  inconu.  thereof  1„    ,  il^  ,    "'"'"'" '■'■"1""''>- "1-  (ru^tout  8,  W.„p., 
person  f.r  lif,..  '"'  ""  ■""'""'  -»'  -  ■■•■'  '"'-ity  to  „  ^r/.t^.^E 

It  IMS  been  ™,1  that  "  „„  u,ai„»M  i„J,.„„ite  ch.,  ^^'<^- 

elmw  that  sue  ,  nil  aljstmr.t  „..        •••       '         ^  ">  "'"  tlir  ..i,,,,, 
uii  aobtraet  proposition  13  of  little  vnli.n      Ti 

•1J«,  yy-/r/,  V.  S/in-mtf,  -2  Ch.  (jn    ,),-  ,„„  „  .        ^       *'  '^'' 

(-™,»vv/,.v.jw,(ioo7)ich.m(/!5  '■'     •"•""'■ 

III   such   a   ease,  if  after  tlie   .le^d.    ,  f  .1 

Lit  Ir  269  '         '■'■  ^''"'^'■"■•''  £state,  7 

i,  iMge  sums  to  be  raised  out  of  the  surplus  r„nt=     r 
""""Is  a  strong  areument  that  <!,„  ^       i-uuts-iuis 

b  TguDHnt  tiiat  the  corpus  was  not  intended  to 
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of  n'xiduurjr 

PHtttU', 


10.  Effect  of 
Kift  over  iu 

corpus. 


Gift  over 
eulijcct  to 
atmuity. 


bo  clmrgcd.     Jtmrmj,  v.  Lnnl  AikIih;,;  :!  Y.  &  3.  -VW;  Furl,,., 

V.  /tir/iiirilmii,  11  lln.  :i."il. 

Tlio  fiict  tliiit  tlici  Hiir|ilus  roiitu  nro  ili»[i(»r.(l  df  iifli<r  imyuient 

of  tlio  annuity  affords   tin  ar^'iinicnt   ngninut  n  ilmrgo   upon 

corpus,  tlifiugli  not  n  conilusiM'  one.     Sco  t'irlir  v.  Sull,  I.  1!. 

1  E().  !t7 ;  llrll  V.  11,11,  I.  11.  (1  lv|.  ■j;)!l,  wliiTP  .sy, //;,j-  v.  Ninjih,,, 

Jo.  21)4,  in  (ligciissul. 

!l.  The  tiiitntor  may  give  tlm  wliolo  of  liis  ri'siilnary  csitiil' 

upon  (niKt  nut  of  the  inconiu  to  pay  an  annuity  (jr  annual  mm 

to  a  person  for  life. 

If  tlio  annuity  U  given  in  this  way,  and  tliiTc  i,<  tlu'U  notliin- 

more  tlinn  a  gift  of  rcsiduo  after  tlio  annuitant's  death,  tli  • 
niuiuity  i.s  a  ciiargo  on  I'orpiis.      Tor  Wood,  V.-l'.,  .SViWir  \. 

S'li/i/,!!,  Jo.  :.':)  1,  ■.' I(), '-' U  ;  sco.  too,  per  Fry,  J.,  in   )Vni-iii,ill 
V.  M,r.i,ii,  17  Ch.  I).  K;;. 

If  till'  surplus  income  is  expressly  given  in  Bucli  a  way  aa  tn 
show  that  the  unnuity  is  only  to  lo  paid  out  of  each  year's 
income,  so  that  arrcais  f'f  one  year  could  not  he  paid  out  of  lie' 
income  of  snbserjuent  years,  the  annuity  is  not  a  charge  in 
corpus,  titil/njr  V.  Siiijihii,  Jo.  -iH,  explained  in  1S,II  v.  II-  7, 
I.  K.  t;  Kcp  o:!!l. 

And  even  if  the  surplus  income  is  given  simply  without  aiiv 
words  limiting  the  annuity  to  the  income  of  each  year,  tli" 
proper  inference  may  be  that  as  tlio  testator  contomjilatcd  ii 
surplus  he  did  not  contemplate  oi  iuteml  a  charge  njion  corpus. 
SlirpjMinl  V.  Shpimnl,  .Vl  b.  KM  ;  iroriiiii/il  v.  Miizeeii,  iO  W.  i;. 
7!l-"i ;  reversing  S.  C,  17  Cli.  I>.  167,  where  the  construction  wi-i 
probably  assisted  by  the  gift  over  of  the  "  said  trust  ettati  -," 
/.('.,  the  entire  undiminished  trust  estates,  though  it  was  a  gilt 
not  at  the  death  of  the  annuitant,  but  at  the  death  of  the  teiruit 
for  life.     In  re  Sii/yr ;  Gi-:iiirilh-  v.  Mo'irr,  (1007)  1  Ch.  71 1. 

10.  Where  nn  annuity  is  given  out  of  the  income  of  parti- 
cular property  or  of  the  residue,  the  property  or  residue  njiiy 
bo  given  over  in  such  a  way  as  to  show  that  the  annuity  is 
intended  to  be  charged  on  corpus. 

If  the  case  is  the  simple  one  of  a  direction  to  pay  an  annuity 
out  of  rents  and  profits  or  income  to  A  for  his  life,  and  tlie 
property  is  disposed  of  "  subject  to  the  annuity,"  the  corpus  is 
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A  gift  over  •. suhiect  t,  t  ,'         '  ■'""  (*'■ 

"■  All  nil,,,,  i„  .     I .      ;.  I'.'"'),  1  CI).  714, 

""I..'  and  j,ro(i,,  „f       ,  t  '«  ''mit  tl.o  au„ui(y  f„  ,i,„  i"tr.=i.«r«e 
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If  the  surnlua  rents  nfto. 
--.ated  and  sotttdt^™  t^'''  """""^  ^  '«  "» 
'f"<"'W.v,  ]4  Si^  ^.jj,^  '""'1  lor  arrears. 
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Ki  iit-rlinrtfi 
iiiiil  Niiiniirv 
t  liiirtfnl  ■•[! 
riiilty  Hii.t 
IHTBOiiulty, 


Oiil^-  hi.\  vturn'  niri'iirs  of  iiii  ni.niiity  cliiiigt'tl  on  roiil  e»lati' 
in-  (in  ri'ul  iiiirl  iicrmpiiiil  t'.»tuto  i-uii  Lf  rt'(jo\ttiil,  an<l  tin- 
nniiuily  itu'lf  i»  lorri'd  liy  non-|>:i}mLiit  fur  twi^vo  yn\t» 
n  &  i  Will.  IV.  I'.  'i7,  u.  '.',  I-.':  1)7  &  :1H  Vict,  c  .W,  M.  1,  I) ; 
Jiinm  V.  SiiHii;  :)  Uing.  N.  (J.  oil  ;  I'lHiirin  v.  Ornm;  5  Hit. 
:i!) ;  //■/«/(  I./in>f  CanniiiM->ii>n  v.  finiiif,  10  App.  0.  14;  Ihinrv. 
Jhmr,  l.'j  L,  U.  Ir.  '.'1(4  ;     /h   I-,'    Xii,j,i,l\   Trllnh,  II)   L.  U.  Ir. 

111). 

Kiiircnlni't,  It  noulil  Bcim  that  tincv  tlii' Ural  I'r'porly  Limitation  Ait, 
l.srt  (:)7  &  MM  Vii't.  0.  ')'),  ».  ID,  nil  oxiiri'M  trust  tii  pny  tli.' 
liiinuity  would  maku  no  ditF»T*'in't'.  I'liut  sfction  jiroviili-s  that 
no  ui'tion  kIiuU  Ijf  lirouglit  to  recover  any  sum  of  nioiipy  or 
logiicy  ilinrgod  ujion  Iniid  and  sri'urcd  liy  iiii  cxprons  trust 
I'Xi'cpt  within  thu  time  williin  whii  h  the  eaniu  would  bo  rcouviT- 
ahle  it  IhiTO  wi'io  no  trust,  llmu'vor,  in  Ilitiiln-^  v.  (Wo,  u'7 
Ch.  1).  2M,  it  was  lield  that,  though  after  twelve  years  the 
right  to  all  arrears  was  tiirred,  futuro  payments  of  the  annuitv 
were  not  aitected. 

An  annuity  eharged  on  personalty  is  a  legney  within  sect.  Ml 
of  tho  Heal  I'roperty  Limitation  Aet,  ls:i:i  (:)  &  4  Will.  IV. 
e.  ','7).  It  is  not  within  f.  ct,  l'.'  of  tlint  Aet.  But  whether  the 
effect  of  Bcet.  ll)  is  to  Lar  the  annuity  altogether  after  the  lapde 
of  twelve  years,  or  only  to  bar  caeh  accruing  payment,  has  not 
yet  been  decided.  Re  As/iiri/l't  Triiat,  Jo.  112;  lioch  T.  t'lillm, 
li  Ila.  5;J1. 
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Psft  of  the  grounds.    He  Mackkm  A-  v 
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*m  if  .he  bare  a  child  to  the  testator  J',  """'  '""""""-' 

•»"""'  -ained  a  «,ao«..     B  Ir     ^  ^' '"^ 

Ji^-'ted   "and  nav    t  .  '"'  '"^  ''''''"'' 

''^-^«t.ai„d  .1^0^^^^^^^^^^ 
•'-■^"^^iodheforettrltr'^'""''"""'"^ 

An  annuity  for  life  with  »  direction  th  ,        . 
--".vdivideda„ong.ttheeI  ^^^'"'''''■"" 

^»^''•^'ive.„t■othe.)providedth         ^no^^^^^^^^^^ 

--a-v-etotheper.ona.repre:.:::';"""'"'^' 
™  *'«.h  upon  trust  for  those  en.itl    ,  """'"*""' 
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A"  ".muity  to  the  widow  of  the  testator'. 
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5126  GIFTS  or  ANNUITIES. 

Ch«p.  XI.    remained  unmarried,  is  not  invalid  as  being  in  restraint  of 
marriage.    Cowan  v.  Allen,  26  S.C.R.  292. 

Parable  out  of     Where  a  fund  is  directed  to  be  invested  to  produce  an  annu- 
oorpiu. 

ity,  and  the  inci  me  is  insufficient,  the  deficiency  may  be  made 
up  out  of  capital.    Anderson  v.  Dovgall,  15  Gr.  405. 

The  rule  is  the  same  where  the  income  of  the  fund  is  be. 
queathed  to  another  "after  payment  of  the  annuity."  Jonrs 
V.  Jones,  27  Gr.  317. 

And  where  the  testator  directed  a  fund  to  be  provided  to 
keep  up  yearly  payments  to  his  sisters,  and  directed  that  if 
there  should  not  be  enough  in  any  year  then  to  divide  eciuallv 
between  them  as  much  as  should  be  available,  and  make  up  tlic 
deficiency  when  there  were  funds  to  do  it  with,  and  disposiil 
of  specific  sums  to  other  legatees  after  sufficient  had  been  in- 
vested to  provide  annuities,  it  was  held  that  on  a  deficiency  in 
income  to  pay  the  annuities  the  arrears  should  be  made  up  nut 
of  the  proceeds  of  sales  of  the  corpus.  Re  McKemie,  4  0.1.  R. 
707. 

An  annuity  of  $10,000  was  bequeathed  to  a  widow  in  lieu  n( 
dower,  and  annuities  were  given  to  daughters,  all  payable  out 
of  the  general  estate,  and  specific  devises  and  bequests  of 
scheduled  property  were  made  to  the  daughters  on  the  death 
of  the  widow,  and  it  was  held  that  as  the  income  of  the  estate 
was  not  sufficient  to  pay  the  daughters'  annuities  in  adilition 
to  the  widow's,  they  were  entitled  to  resort  to  capital.  \m> 
vided  that  sufficient  was  always  maintained  to  pay  the  witiow's 
annuity.    Almon  v.  Lewin,  5  S.C.R.  514. 
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•^     ■"""'""  "■  (^ooHcj,  27  A.B.  456 
A  bequest  of  an  annuity,  with  a  f„n^ 

- -<-ion  to  .i.poJ:,2;j  ;;;;:--•'-. 

anni,   y   „ive,  ,h.  -•  ...  ^'^ae  alter  payment  of  the 

ine!::;:^"^^'^'-— epayahieoutof 

'""alone,  the  carpus  cannot  be  resorted  to     Th         .• 
*'™  to  convert,  and  hold  the  proceed,  "nt     '       "     "" 
income  thereof  to  pay"  „„  '™'*  "'"  "^  *'"' 

--tedispos ::;:;::  7™^^^ 

'«  --t  to  corpus  o  «  "'  "'""'  '"^  """"■'«"' 

Interest  on  arrears  nf  »„ 

---- anuuita ;:::;:: -'-----..^ 

-^^  annuity,  not  payable  out  of  e„rp,.    and  a  „         ■ 
l^Kaey  abate  ratably.    !,'*„„  v   n  „  P^-'nn.ary  ^^^„„, 

J-     " '""»  V.  Z)(ri/u„,  22  Gr  160 


„^  GIFTS  OP  ANNUITIES. 

Ch.,.  XI.    respectively,  and  to  apportion  the  contributions  wUeh  the  two 

parceU  shonld  make  to  the  annuity,  the  act  of  apportioning 

«  an  administrative  and  not  a  judicial  one,  does  not  require 
notice  to  the  occupants,  and  will  not  be  controlled  by  the 
Court.    Roche  v.  Roche,  22  N.S.R.  211. 
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CHAPTER   XLI. 


ESTATES  FOE  LIFE. 

I.— Creation  of  Life  Estates. 
1.  In  wills  before  tlio  Wills  Act  a  rlev;  „  t 

v«»(   T.  Aers/iiiir,  3  E    &   Ti    «J-. .     /•     i       , 

CI,.  9:j.  ■"•  ^^■' '    ^"'■'''■"■''oh  V.  Fonbrook,  3 

^^^  sons  of  A  are  not  expressly  stated  to  be  for 

Tims,  under  a  devise  to  A  for   ]if„  u-.'fl  •    > 

ft,/,r  v7        ,/  '""''"^'^  '™  takes  only  for  life 

toftej    V.  Loril  lioijimi/,  II  East    .50-1 .    J)  „J 

%  473  ;  P„.„..  ,.  ^1,,,_  7{;  ^^"^^^  ^7  -  "^"".  7  Ir. 
A.d  word,  indicating   tl.t   the  propeny  is   to  bo  enjoyed 
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K.s!'ATK.s  roll  Liri:. 


Gift  of  what 
remains. 
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Ct«p.  XII.    l,y  Bomo  0111!  I'lsi'  aftiT  t]io  dentil  of  llio  first  tnkcr  niny  liavo  tlir 
same  effect.     (Ifaniiui'  v.  //'///./««,  L.  11.  (i  ('.  1*.  GDI). 

Similarly,  where  the  testator's  whole  property  is  given  to  a 
person  absolutely,  followed  by  a  gift  of  the  residue  at  his 
decease,  the  first  gift  may  bo  cut  down  to  ii  life  intei-esi. 
Hlm-rnlt  v.  Bmllry,  2  M.  &  K.  14»;  lltiri'  v.  Wrslropp,  0  W.  l!. 
G89;  7?^  Broak'K  VW,  ■>  Dr.  &  Sm.  30-';  In  re  Iliirj.^/,f„f\ 
Ti-mis,  24  W.  E.  875 ;  20  W.  K.  C.ji) ;  4(i  L.  J.  Ch.  Siir : 
Jii  l,o>m  Liii>lon,  (190-5)  P.  321. 

If  what  i"  given  at  the  death  of  the  Icgiitee  is  what  tiitii 
remains,  or  the  then  balance  or  the  like,  the  question  is,  (\i«> 
the  testator  intend  to  leave  the  absolute  gift  and  to  give  umi 
only  what  the  absolute  owner  does  not  dispose  of,  in  which  r;i>r 
the  absolute  gift  remains  and  the  gift  over  is  void  {Prrrii  v. 
7J.n-itl.  IS  E(i.  102;  Lhi/'l  v.  Tnc«h/,  (18!I8)  1  Ir.  0;  ///  n 
Joiiix  :  liirharilx  v.  Joiim,  (18118)  1  Ch.  4.'!8) ;  or  does  he  iiilt  i.il 
to  cut  down  the  absolute  gift  to  a  life  interest. 

If  tlio  true  eoustniction  is,  that  what  in  the  first  insliiiir.' 
appeared  to  be  an  absolute  interest  is  cut  down  to  a  lilr 
interest,  then  •  the  use  of  such  expressions  os  "  wliutivir 
remains"  will  not  prevent  the  intention  from  taking  eifiit, 
and  the  legatee  will  take  either  for  life  simply  or  for  lif" 
with  a  power  of  disposition,  it  there  is  anything  in  the  -will 
to  su]>port  that  construction.  AVhen  an  absolute  interest  is 
varied  by  a  codicil,  it  is  more  easy  to  construe  the  varialioii 
as  intended  to  give  a  life  interest  only.  Com/ab/c  v.  /;«/', 
3  Do  G.  &  S.  411 ;  lie  Ailmm'  Trush,  14  "W.  R.  18;  }liUu,.< 
V.  Potter,  10  Ch.  D.  703 ;  lie  SheUon  ami  Kemble,  03  L.  T. 
027;  In  re  Poumler :  WHIiams  v.  Pounder,  06  L.  J.  Ch.  ll^i; 
56  L.  T.  104;  In  re  IIoMen  ;  Ilolden  v.  Smith,  57  L.  J.  Ch. 
G48  ;  59  L.  T.  358 ;  In  re  Suuforrl :  Sanford  v.  Sanford,  (111011 
1  Ch.  939;  see  also  He  Koirhnd ;  Jonix  v.  Ilo;r/iiiel,  Sii 
L.  T.  78. 
peyi.0  to  A         A  devise  to  A  for  h's  life  and  the  life  of  his  heir  gives  Iiim 

forlngbfe  l  ^      t      ■        ,  ■  ,.«  

and  that  uf      an  estate  during  his  own  life  and  that  of  his  heir.     //(  re  Aino.^: 
hiaheir.  C'irrler  V.  Priee,  (1891)  3  Ch.  159. 
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In  the  same  way  a  mff  r.f  „ 
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'«'•»,  14  Sim.  122  '  '   ^-  &  K.  148;   see  .y^/M  ^ 

"'^"-^s«:^:ilsr-""f----r„so,o„, 

i'».  2.3  li.  446.  '  "  ''I'"'"''  ""■"'ity  of  30/     ^,7/  v 

42  rr  ;o?rei:":rt^-  '"^^^  -^^-^-  ^'•-.  -. 

*'^^  to  each  for  hL  L     '«,^'^"^;''.  ^^  a  ,ift  'J^ 
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"  A  dies  his  le^al   nersn,,.!  "  °^  ""«  survivor   """"ito 

»'nhe  annuit/d  j;;"    S;;:^"-  «-  entitled  t^  &r" 
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If  tlie  annuity  is  to  bo  paid  to  several  as  tenants  in  common 
but  not  limited  for  their  lives,  and  tho  duration  of  tho  annuity 
is  defined  by  a  gift  over  at  tho  death  of  the  survivor,  tho  sani- 
result  follows,  and  the  representatives  of  a  deceased  annuitant 
take  Ilia  share  while  the  annuity  lasts.  Bi'jiioM  v.  Oil", 
4  Dr.  34:). 

4.  But,  even  in  cases  where  the  duration  of  tho  annuity  i- 
clearly  defined,  there  may  bo  words  to  show  that  tho  survivnv 
was  to  take  the  whole.  Tims,  if  tho  gift  is  to  several  ii- 
tenants  in  common  "  for  their  lives  or  the  life  of  the  Burvivnr 
for  their  or  her  absolute  use,"  or  "  for  their  lives  anil  tli. 
lifo  of  tho  survivor  during  their  and  lier  nati.ral  lito,"  the 
additional  words  show  that  tlic  survivor  was  to  take  tho  whole. 
IIalloii\.  Finch,  l  B.  18U;  Cniiixiiirl:  v.  PKirsoH,  'M  B.  D'Jl; 
affd.  9  L.  T.  ^75 ;  oud  in  Dor  d.  Buiivcll  v.  AOii/,  1  M.  &  .S. 
428,  the  gift  over  "  from  and  after  thoir  respective  d'jowisrs 
and  the  dcoeaso  of  tho  survivor"  indicated  that  the  vrprc- 
sentatives  of  annuitants  were  not  to  take  anything  aftor  their 
respective  deaths. 

5.  It  the  annuity  is  given  to  several  for  their  lives  a.* 
tenants  in  common  with  a  gift  over  of  the  annuity  ,is  0 
whole  after  tlie  death  of  the  survivor,  tho  effect  may  be  to 
give  the  whole  annuity  to  the  survivor  during  hia  life,  :i.^  the 
limitation  for  lito  shows,  that  the  representatives  of  a  deceased 
annuitant  were  not  intended  to  take  after  his  death. 

Thus,  under  a  gift  of  an  annuity  to  A  and  B  to  bo  ciiually 
divided  between  them  for  their  lives  with  a  gift  over  after  the 
death  of  both,  or  after  the  death  of  the  survivor,  tho  survivor 
takes  the  whole  for  life.  Ariiixtroiig  v.  Ehlriili/e,  3  B.  (I  C, 
21;j;  Tiiderimiii  v.  Jfft'eries,  3  Bao.  Ab.  ed.  Gw.  681 ;  11  Moil. 
108;  McVcrmolt  v.  Wii//aci;  0  B.  142;  Drai/coft  v.  Il'i"''. " 
L.  T.  304;  Ite  Te/Jmr;  Oarrioch  v.  Diirelmj,  »n  L.  T.  Ill'': 
Jriiiiiiigs  V.  ILiiuui,  (1904)  1  Ir.  540. 

This  construction  has  been  applied  to  the  case  of  n  gilt  ei 
tho  income  of  a  fund  to  A  and  B  during  their  lives  in  e(iu:il 
shares,  followed  by  a  gift  after  the  death  of  A  and  B  to  tlicir 
children,  in  cases  where  there  was  no  gift  to  the  children  till  j 
after  tho  death  of  the  survivor  "f  A  and   B.     Arm-ir''m  v. 
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Eldridge,3  B.  C  C  21^.  p                                                                         ^' 
662;  ,lf.»<„„  V.  JUinton,  9  w    R    ««'  t  *  ^"  "■  ^""'''  '^  "■•• 


A  airection  that  n  Hfo  ,.,* 
''  no  provision  to  deSj  H!'  "  ""'  '"  "^  "'^-'ed,  if  there  „,^„„  ^ 
-effectual.     BranUonTlLl''  '"  T'  "■"  '''"  '"'--'-  '»  "^■• 

But  a  proviso  f„;  cesser  oTJrf"""''  "  ""•  *'''  *»"■ 
-  alienation,  whether  followed  J  "aTft  7""  '"""'"'P"=^ -o,u.  ,„, 
though  the  life  interest  is  li™;?  ^,     f         "  "''  "<".  "d  "*"'■ 

''■/•  Ch.  649;  ff„„/,  r;^ Ch"' d'  ^^T  '"'•  '•  ««*^  "> 

A  direction  that  the  receipt  „f  .!' 
™'y  discharge  the  executor  tllund  t"""""'  "  '"  "^  '"^ 
"V  require  the  attendance  of  th  °         •""""*•  ""'^  """  h« 

--- not  prevent  a;i:lr~V;S'?^ 

-Sr::^T::J:2:^^-.of  the  tenant  for  life  aoes 
P»'t.v  to  his  children,  uauTtkL  1-  """'"""^  '"^  P™" 
'"">  the  continuance  of  the  'owe!  '"■\''"^''«'"'»  inconsistent 
"ibute  the  property  at  onl  '  '"""  "  "  ^"'''""^  t"  dis- 

f  ^an^rnpte/  ^^^r    ^^^  f-'i'Mren  in  the  eve^t 

'«  re  Stone's  Estate.  I.  R  3  Eq  sS      ''  "*""""'  "  ''"'■  "^ 
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Before  the  enactments  presently  referred  to,  words  of 
limitation  were  necessary  in  a  will  to  pass  the  fee.  But  the 
iimiuuoo  intention  to  pass  the  fee  might  appear  from  other  clear 
expressions  in  the  will. 

Thus,  a  devise  to  J.  D.  "for  his  children"  passed  a  liti' 
estate  only.    Hamilton  v.  Dennis,  12  Gr.  325. 

After  devises  in  tail  to  children,  and  a  residuary  devise  of 
all  property  "not  herein  mentioned,"  there  followed  a  devise 
of  lands  specifically  to  J.  K.  and  J.  S.,  without  words  of  in- 
heritance. Held,  that  J.  K.  and  J.  S.  took  estates  for  life  only, 
and  that  the  reversion  passed  t.  the  residuary  devisees.  Doe 
dem.  Ford  v.  Bell,  6  U.C.R.  527. 

A  devise  of  all  the  lands  that  might  belong  to  the  testator 
at  the  time  of  his  death  did  not  indicate  an  intention  to  ]i«.sa 
the  fee.  Nor  did  a  devise  to  J.,  provided  that  if  he  died 
before  the  testator,  then  to  B.,  give  J,  more  than  a  life  estatp 
on  his  surviving  the  testator.  Doe  dem.  Paddock  v,  Grem.  7 
N,B,R,  314. 

A  reference  to  "estate"  might  have  indicated  that  th.'  fee 
passed;  but  it  must  clearly  have  referred  to  the  testator '.s  in- 
terest in  the  land,  and  have  been  directly  connected  with  the 
devise  in  question.  So,  on  a  devise  to  a  widow  of  the  iii'  nrae 
of  "all  my  real  estate"  during  her  life,  and  after  h.r  il.atli 
the  same  lands  to  go  to  children  to  be  divided  equally  am  iiRst 
them,  it  was  held  that  even  if  the  woid  "estate,"  as  ii-^  1  in 
the  devise  to  the  widow,  were  sufficient  to  indicate  an  intention 
to  pass  the  fee,  the  word  had  no  relation  to  the  devise  ti>  tlie 
children,  and  that  they  took  life  estates  only.  Doe  dem.  U'Jif- 
nei/  V.  Stanton,  7  N.B.R.  632. 
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"^".  7  X.B.R.  i,,7.  '"""'  '"'''•    t-A«W,n  v.  ,tf<„rf„,.  jTi;;;^ 

Jn  Ontario  after  6th  March  ISU  .  '"^ 

"hall  be  considered  that  the  de'vi^rt"  ',   ■'""''  "'  '"""'■  ""  ■"«"- 
«tate  a,  she  w«,  ,ei«.d  of  i„    h  f"" '"  ''"'*'  «"  ""•^^h 

'imple  or  otherwi„,  un.el  t  al""""'  ''""•  ''''«"'«'  '»  fee 
»"'  that  he  intended  to  d  "i^  oT""  "'"'"  ""^  '""''  "'  ""■"■ 
'•"'«"•  1-  than  he  «uh  t^l Tf  ,.''''" ''^'■' "■■  "'her 
wi"  containing  auch  d^vi"  -  '  «'«  o  M"""  "'  """^'-^  "-e 

'^"d  t„-  the  Wilh.  Act    ■•«.her"    •'•"■•'■ 
•"  an^  Peraon  without  any  w!r7  T'"'""'  *■'"""  '"  ""-ed 
^hall  [subject  to  the  i>' .'"^, "    ';  ^ '"""""'""'  '""h  -^^i- 
">  pa-  the  fee  aimple  or  „  'h"  f.  T  ^'" '  "^  '•"""-'"■" 

-"ich  the  testator  had  poj  r  t„  df  ^T^*"  "'  '""■-'• 

---•".ention  appea^.  ,,  .r. ,,;r  K's^r;".rrV 

no.B.C.  c.  193,  s.  25. 
'n  Manitoba,  on  and  after  in.k  w 
»i=k.  on  and  after  l,t  /aruarymT  ''f- '"  ■^'"'^  «-»■ 
::  ""-l  "fter  30,h  October  184o'  the       '       '"  ''°'"'  «'"'«>. 
"•■■  words  in  brackets  came  intolrce        "  """"""''  """"" 

A  similar  deviw  f.,  „  .i 
7"ed  gives  an^ir;ut;7h'""^.r'"^-™'''-'^- 

J- iX  ■•have"at:iu£:':<' ^^.r't-  '"«'  <"'"«'.- 
^"■^'ead  and  maintained  ou  of  Th"  ""^  "'  '"'"^  ™  '"e 
T':  ""'"•f  '"eir  natural  7L-'  1  ''"^'"''  "^  '"e  said 
<'-^'..e«.    «„,,,„,  ^^^,J-.      fve  a  life  estate  to  the 
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Ohay. ZXI.       A  deviiw  in  fpf.  with  a  direction  that  the  testator'ii  Uautth- 
" Um tot •      ten  and  their  mother  nhnuld  haw  "a  lion  on  Mid  landa  for  u 
home  during  their  natural  lives"  (fiveii  a  life  estate  ••)  thi' 
daughtera.    Hcoukr  v.  Srouler,  8  C.i'.  9. 

i.ir«lnalot.  A  devise  to  a  widow  of  "her  life  in  the  Haid  lot"  gives  her  ii 
life  estate,    Smith  v.Smilk,  18  O.B.  205, 

RATMiaMftnd  A  devise  to  children,  "reserving  to  my  wife,  as  long  as  she 
remains  my  widow,  the  revenues  and  incomes  therefrom, " 
gives  an  estate  to  the  widow  durante  viduitalf.  Kim)  v 
Murray,  22  N,B,R.  382. 

A  devise  to  a  wife  "to  be  at  her  will  and  disposal  duriinr 
her  natural  life,"  with  a  devise  over,  gives  a  life  estate  only 
to  the  wife.  Doe  dcm.  Keller  v.  Collins,  7  U,C,R.  519. 

But  a  devise  to  a  wife  tor  life,  with  a  general  power  of  <1  , 
po«al  by  will,  gives  a  fee  simple.    Re  Belhune,  7  O.L.R.  417 

Semble,  that  a  devise  to  H.  for  her  own  use,  with  power  tn 
sell  or  dispose  of  the  same  as  she  may  see  fit,  followed  h\  h 
devise  that  after  her  death  "the  remainder  of  my  estate,  if 
any,  be  equally  divided  between,  etc.,"  gives  A.  a  life  estali- 
only.  Roman  Catholic  Episcopal  Vorpn.  v.  O'Connor,  14 
0.li.B.  666. 

A  vested  remainder  in  fee,  after  a  life  estate  with  power  nf 
sale  in  the  life  tenant,  is  not  affected  if  the  power  is  not  cmt- 
cised.    Doe  deni.  Savoy  v.  McEachern,  26  N.B.R.  391. 

As  to  whether  a  devise  tor  life,  with  a  power  of  app'iint- 
ment  amongst  sons  of  the  devisee  creates  a  power  or  n  tnisi. 
qucere.  McMaster  v.  Morrison,  H  Gr.  138;  Pettypirrc  v. 
Turley,  13  O.L.R.  1. 

,  A  devise  to  D.  for  life,  "and  to  her  children,  if  any,  at  ii  r 
death,  if  no  children."  then  over,  gives  a  life  estate  ti  I) 
with  remainder  to  children.  Grant  v.  Fuller,  33  S.C.R.  'i-1; 
Young  V.  Dcnike,  1  0,L,R,  723 ;  Sweet  v.  Piatt,  12  0,K.  l'-"i. 

A  devise  to  A.  "and  his  heirs  and  executors  forevi-r,"  pru- 
viso,  "that  he  neither  mortgage  nor  sell  the  place,  but  tliat  it 


Power  to 
apixiint  to 
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-"'<i  -able  him  ,:  ,;'f.,    t   ';"!  ,*"-"""•'-  -  infro    ^ 

>»«"  «iven  ,„  tech„ie.t  Lr  '"""' ""  '■'"»'•'  "'  '' 'Z 

A  devise  to  a  widow  for  lif.  ,  „ 
•hinK  real  and  Per,„ra     ,  .  l'""r^'''  ""^  «  ''-vi-  of  •■.....,• 

-<^-tood  that  the  p:  ';:,::  Tr- "" " '-  ^-X 

'»  "->■  ■"■Ph..w  and  hi,  heirs  "  *""'""-'  "^  '"-V  "vilV 

™al  and  personal, -becauJ^h  «Pr.»-,io„  •Vv,.rvthi„^ 

..•    •    '•■-'''dieno.w    ;     .-;    :     •     ■     «ndif,,,heffe"°"° 

'•^  "-"-v-vinK  brother  ,hall  i^herhh  T"  '"  ""  '»^°  '"-"y. 
"><■  deeease.f  both  of  ,nv,a"^""^ ''""•''  •  ■  and  after 
r~,  an,„„^t  their  hei"'    the"  """  "'''"'"•'  "^  "^^ 

-';'^  for  the  Joint  live.  "  the  t::""'"'"*- "    "^'"^  «  We 
"  'he  person,  answering  the  dl      .""'"'  ''^ainder  in  fee 

r^^":^:r::sr^'^-r---id.„a..d„_ 

-'d  and     ife  should  not    be  at  libe  T"'*'  """  "«■  ""-  '"" 

'■'  dren,"  gj^,  ,  ,,.f^  estate  to    .1  h    ^  "'"  ''""•""  "'  "-eir 
-''Planation  that  the  ■'children"  ''"'"'^  ""''  «'f'      The 

*■»  'hat  the  words  -ehi  1"     7V"  ""'''^  "  '^  ""'  i"di 
""•  -ord,  of  limitation  o  !"     """''""''  children  -  are 

f^'-*"ro„,,  «.  ^  ^  ;;  '^    -  ate  of, he  h,.band  and  J^ 
'^"'lerson,  15  A.R.  751 

A  devise  to  A    fn»  it 
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Okay. SU.  lurriving  femile  heir  or  child  and  her  male  hein  forever" 
given  A.  an  citato  for  life,  remainder  to  a  daughter  (there 
being  only  one  aon)  in  fee  tail  male.  He  Brown  <t  Slaltr,  S 
OUR.  386. 

A  deviae  to  8.  H.  G.  of  "the  u»e  of  my  farm  .  .  .  al«i> 
to  hi>  lawful  children,  and  in  cane  of  hii  death  without  child 
rcn,  then  to  .  .  .  daughtera  and  their  heira  forever." 
give*  S.  11.  O.  a  life  -^Ute  only.  S.  H.  0.  having  the  uae,  it 
WBK  held  that  the  children  (of  whom  the  only  one  at  the  dnl.- 
of  the  will  was  en  ventre)  could  not  iharc  with  him  \  nor  could 
that  child  exclude  aftor-lwrn  children  who  might  be  alive  at 
the  death  of  S.  II.  0.  In  order,  therefore,  to  give  both  S.  H. 
O.  and  all  hit  children  an  interest,  it  waa  held  that  S.  H.  (1. 
took  a  life  estate,  remainder  to  his  children  living  at  his  death : 
and  in  default  of  such  children,  then  over.  Oourley  v.  Gil- 
bert. 12  N.B.R.  80. 

A  devise  to  0.  for  life  and  if  he  marriea  to  hia  wife  for  life, 
and  on  the  death  of  both  to  his  children  and  their  heirs,  gives 
G.  a  life  estate,  remainder  to  his  wife  for  life,  remainder  in 
fee  to  children.    Re  Sharon  A  Stuart,  12  O.b.R.  605. 

A  devise  of  all  real  and  personal  property  to  the  testator's 
widow,  followed  by  a  declaration  that  "my  wish  and  desire 
is  that  she  divide"  in  certain  proportions  amongst  the  testa- 
tor's children,  held  to  give  a  life  estate  to  the  widow,  in  order 
to  prevent  a  complete  exclusion  of  the  widow  who  was  evi- 
dently intended  to  be  benefited.  Wilion  v.  Oroiom,  12  OK. 
469. 

Similarly,  a  devise  to  A.  generally,  with  a  restraint  on 
alienation  and  against  waste,  followed  by  a  disposition 
amongst  his  children  after  his  death,  according  to  the  dis. tp- 
tion  of  the  executors  of  the  testator,  gives  A.  a  life  estate 
only.    McPhail  v.  Mcintosh,  14  O.R.  312. 

So,  also,  a  devise  on  trust  for  sale,  and  to  invest  llie  pro- 
ceeds for  maintenance  of  the  devisee  and  her  children  ami 
till  sale  to  take  the  rents  and  profits  for  the  life  of  the  devisfc, 
gives  an  estate  for  life  only  with  a  power  of  sale.  Re  0  'Sulli- 
van, 5  N.S.B.  549. 
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An  estate  pur  autre  vie  in  land  may  be  created  by  a  grant  to 
a  person  during  the  life  of  another  or  during  several  lives.  It 
may  also  arise  by  an  assignment  by  a  tenant  for  life  of  his 
life  interest.  If  the  duration  of  the  estate  is  defined,  it  is  not 
necessary  that  it  should  b«  granted  to  the  grantee  with  words 
of  limitation. 

Such  an  estate  is  not  an  estate  of  inheritance,  inasmuch  as 
it  is  limited  to  a  life  or  lives. 

It  was  therefore  not  subject  to  dower  or  curtesy.  Low  v. 
Burron,  3  P.  W.  262;  In  re  MUchell;  Moore  V.  Moore,  (18fi21 
2  Ch.  87. 

But  though  not  ■!.  estate  of  inheritance,  it  is  a  freehold 
estate,  and  it  is  iu  i..a.iy  respects  governed  by  the  analogy  .,i 
freehold  estates  of  inheritance.  Allen  V.  Allen,  2  Dr.  &  War. 
307;  /n  re  Barber's  Settled  Estates,  18  Ch.  D.  624. 

For  instance,  it  can  be  lim-ted  for  life  wif  remainder  ovir, 
or  to  a  person  with  an  executory  gift  over,  and  the  remainder 
or  executory  gift  over  cannot  be  destroyed.  In  re  Barhfr's 
Settled  Estates,  18  Ch.  D.  624. 

But  the  immediate  tenant  of  the  freehold  is  the  only  persiui. 
who  has  any  estate.  The  remainders  are  not  estates  at  all.  Imt 
mere  expectancies.  If,  therefore,  there  was  a  life  interest.  « illi 
contingent  remainders,  and  an  ultimate  limitation  to  the  lite 
tenant  in  fee,  there  was  no  merger  of  the  life  interest  and  I  lie 
ultimate  limitation  in  fee  and  the  intermediate  contingent 
remainders  were  not  destroyed,  nor  did  the  contingent  remain- 
der fail  by  failure  of  the  life  interest  before  the  contingeney 
happened.  PichersgiU  v.  Qrey,  30  B.  352 ;  Ferguson  v.  f'crgv- 
son,  17  L.  R.  Ir.  552. 


QUASI  KSTATE  TA1[,. 


I-imifnIions  of  estates 


coustriict 


liun  as  similiir  limiti 


piir  mitrr  n'r  in  luml 


!i(i"ns  of  fiw||„M 


I'oocivo  tlio 
estates  of  iiil 


aace. 

^''"'^  ■  ir  c:r;;;;'^"""'' '  ''■  ''■  ^-  '^""  •  ^'  -  "^'^-'«'» 

Oil  tlii,  ground  it  was  lioM  loforo  the  M'ills  A.t  fl    f      ,     • 
"f  nu  psfato /,«,•„„/,._  ,,-,    ,       ,       ""  " '"^  A'-'f.  that  a  (luvise 

f '«"■'■  V.  0-«,„,  y  J,,,  .t  War  y7;3  ago  '"""' '" 

'l-J.  that  that  wa,  the      t^i,      "  Z,^,  ^""'^'f  ^-'  "- 

■I  L.  IJ.  Ir.  2(!.-,.  ■  '^'  '    '^"**"'   ^.  ^%^ 
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persons  in  wlioni  the  lognl  title  is  vestal  ilo  nnt  eoneur  in  the 
surrender.  Xni-tmi  v.  Fmkn;  1  Afk.  :,-2\  ;  U'dcr  v.  li«!/''!/, 
2  Vom.  -'Oo  ;  Giri/  v.  Miiiurooil,  2  Eilen,  :iW ;  ISIalcr  v.  iWff/.r, 
1  Cox,  :!66 ;  3  V.  W.  10-' ;  lllnhr  v.  Liutuii,  Coop.  178 ;  lii  r, 
M-\i(ik,  T  Ir.  Ch.  :)S8  ;  IMhl  v.  HiiiniiUrcr,  I-  K-  "  E<i.  :i".-.'. 
The  existeneo  of  prior  incunihmnces  is  not  materinl.  i<V«/., 
v.  Lii^lm,,  Coop.  1-H;  .!//«,  v.  All,,i.  ->  Dr.  &  Wi.r,  :i07,  -VW. 

A  mortgage,  though  only  by  demise,  if  the  equity  of  redemp- 
tion is  reserved  to  the  mortgagor,  his  heirs  and  assigns,  al>.i 
destroys  the  interest  of  the  issue  in  tail  and  remaindermen. 
Wohh  V.  Sliiihh;-I,  I.  R.  5  C.  Ii.  4T.S  ;  7  ih.  4H2. 

No  doubt  acceptaueo  by  the  person  who  owna  the  ijiimi  rstat- 
tail  of  a  grant  of  the  fee  from  tlie  owner  of  the  reversion  would 
bar  the  issue  in  tail  and  remainderman.  And  in  Ireland  a  1.  r 
farm  grant  under  the  Keuewablo  liCasehold  Conversion  A.t 
(12  &  !:'i  Vict.  c.  lO."))  has  the  same  elTeet.  Moi-rin  v.  J/'«//-. 
I.  E.  7  C.  L.  2!I5  ;  linllrxte  v.  ilniimill,  I.  R.  10  Kcp  fi7  ; 
BImkliall  v.  Gihmi,  2  L.  U.  Ir.  40. 

But  the  'lumi  tenant  in  tail  of  the  estate  subjeet  to  a  p  '  i 
life  interest  could  not,  without  the  consent  of  the  owner  of  th 
prior  life  interest,  destroy  remainders  limited  to  take  .•(f..,.t  all.  r 
the  determination  of  the  estate  tail.      »';.s^/'.'/<  v.  f '/"W"  " 
B.  P.  C.  Toml.  oO;  HIaile  v.  riillimu,  'i  Ii.  J.  <'b.  "jl  ;  A'/-"'.' 
V.  Clmmpioii, :!  1).  M.  &  G.  202. 

Before  the  Fines  and  Ite.overies  A,t  (:( .V  i  Will.  4,  <■   7 1 
the  consent  of  the  prior  tenant  for  life  *it«  r.-nuirp.l,  wli.t  .-' 
bis  title  arose  under  the  instrun.ent  creating'  the  wtiite  in  v 
tail  or  outside  that  instrument.     AV-c«,-^«  »    '  himpioi,,  «7«" 

Whether  by  analogy  to  that  A<i  the  eonsfmt  of  a  p  -' 
tenant  for  life,  whose  estate  df*.  n'-t  irisc  under  the  iostniuei.- 
eri'ating  the  i/ni"/  wtate  tail,  is  unnec^sary  Iffl*  not  te*  M-tllil 
by  authority.  As  the  Act  d..e.  not  apj.ly  'here  s«.ras  no  gr-iiii'l 
to  suppose  that  the  old  law  can  }»■  alter^l  oy  anal<igy  to  it, 

Tossibly  the  j'w«i  tenant  in  tad  in  K«»iDder  cjwM  with.nit 
the  consent  of  the  pri  r  tenaiit  for  life  de^roy  the  till.  ■.''  tiif 
heirs  of  his  body  sn  as  to  ireate  t  7t"i«''  bfuw  fee.  See  AV/  fn/- 
V.  ClMiiipio,,,  ■\  I).  M.  &  0.  21/2,  210;  /«  /r  ll'irl.,r'.'<  S,iM 
h:Me«,  IH  Ch.  D.  <i24,  ti2>'. 
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.■)07  3:).5  '         '  ""''"  ^-  ^*".  2  Dr.  &  War.  K"™. 

iicn.  M,  c.  0),  and  could  not  under  flin«„  C!t„t  .     i     ,  dnUaWo 

by  will  "    »*»*"'«  bo  disposed  ot  More  Statute 

■^  ■  o(  Frauds. 

It  was  nrst  „>„do  do,isable  by  tho  Statute  of  Frauds  C>0  , 
l^nr.  2,  0.  ;)  ,  s.  IJ,  wlii.li  p„„r.t,.,I  .1    .  Jrnuas  (.'.j  .Statute of 

»l.all  bo  devis,ablo  •  Ind'^     '     r'  'f  "^  '""'  ""''■'  '■"■  """'"'•■  '^• 

-Wablointbe,,,,,,,;;     ;    -^--^;->^^ 
reason  ot  „  8non,l  o,,nn.,  ,  '""  '"  ''""  V 

1-Js  i„  feoTn,  ,  '       •   "'  "T  ''■  '''""™''  "'  '"  --  of 

tl.er.,f,  it  ,bal    '    ■  "  „'"  ™"  f'™  ''"  ""  ^f™"'  ™-P™t 
l-ty  t  .a,     :!Z    1,,"""';?  "  '"'"'""■^*-'"-  "f  tho 

in'iSr;;!:::^:'!':"'^"""^^*"'^' ■---- 

^^;.  r  K.,st. ,...  ^„„„,,  ,,  n.Z:L:  rn^rut'''  '"■ 

.;-t.  of  a„ti,..ria„    interest   Z      'So""   •:::r';,'-^ 
«t,t„.  "'/•""="   '«•'   provisions   as  to  the  devis,ibilitv   „f '''^''^'^"« 


— « 
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Chip.  XLU. 

Whether 
cHtatu  ill  q't'f 
tail  deTiaablf 


Law  IB 

[rclaaiC 


Views  of 
Ku^lifli 

judgeM. 


Argumentit 
t'lir  alid 
ft^Hinitt 
lU'vinHbilitjr 
•/iiitHi  estate 
tail. 


Wliftlipi-  tlie  {jrantco  of  nii  estiilo  /'"/•  iii(/>r  tic  to  liimsolf 
iind  till"  lii'irs  ut  his  licnty  witli  remaiii'lors  over  cnn  devise  tho 
estate  In-  hi*  will  so  as  to  d.-fpat  the  title  of  the  heirs  of  his 
body  and  the  remaindernieu  is  in  England  not  covered  by 
authority, 

lo  Ireland  it  has  been  decided  that  ho  lannot.  ][ojikiii»  v. 
Itiimaije  (lt<26),  liatty,  30-J,  foilfi\TOig  dieta  of  Lord  lledesdiil'- 
in  Comphi'll  v.  Siiiiilii^  (1H1»:!,1.  1  Sell.  &  L.  -'Ho,  and  lyird 
Manner*  in  Itilhm  v.  Dilhiii,  1  lia.  &  lie.  77,  :io.  Lord  Si. 
lA"onard«  sitting  in  Irehvml,  agreed  with  these  authorities. 
Allen  V.  Allrn,  2  IJf.  &  War.  :;n7,  :i-.'ll. 

In  England  Sir  luoiiias  I'liiraer,  in  II/'iI,t  v.  Lii.rlmi,  (181')>, 
Coop.  178,  18J,  expressed  an  opinion  in  accordance  with  tln' 
Irish  antliorities;  on  tho  t  her  hand,  Lord  Kenyon,  in  7V' d. 
lihliv  V.  Liixlim,  G  T.  E.  ■-'«!•,  2,')',',  inclined  to  tho  view  thiit 
the  tenant  in  ijiuiii  tail  may  di.-iposo  of  tlie  nbsolnte  inter,  st 
by  will  f(dlowing  an  earlier  opinion  to  tho  eame  effect  of 
Northington,  C  in  Giri/  v.  ilamiuck,  -'  Ed.  :j:J9.  See  iil- 
Cnsmll  V.  lliiidim,  :i  ,Tiir.  N.  S.  4(i7. 

Lord  Manners,  in  mil',,  v.  li'.llm  (1803),  1  Ba.  &  Be.  77,  :>',. 
imts  it  on  tho  ground  tliat,  na  tho  </««.s/  tenant  in  tail  di.  il 
without  issue,  her  estate  was  spent  and  i-ho  had  nothing  i" 
devise,  a  reason  which  woulil  e(iually  invalidate  a  grant  in  tli' 
grantee's  lifetime.     Moreover,  the  point  was  not  argued. 

The  words  of  the  (Statute  of  Frauds,  sect.  1-',  were  genci:il: 
"  any  estate  ;<«/'  milir  rie  shall  bo  devisable."  It  is  true  the 
"*  section  went  on  to  deal  only  with  the  ease  of  an  estate  ;"()•  «"//■ 
rii'  loming  to  tho  heir  by  reason  of  special  occupancy.  It  did  ii"l 
in  terms  doil  with  an  heir  of  the  body  taking  as  speciiil  mru- 
pant.  This  affords  gi-ound  for  an  argument  that  thescdiiu 
did  not  make  an  estate  /)•(/■  ■ml,;-  ric  given  to  a  man  and  the 
heirs  of  his  body  devisable.  On  the  other  hand,  it  may  hi'  .sii ' 
th«t  heirs  include  heirs  of  tho  body,  and  that  it  is  not  sati>f;ii- 
tory  to  seek  by  construction  to  limit  words  piTfeetly  gcncr:il  in 
themselves,  especially  as  tho  words,  if  unlimited,  elTcct  tho 
desirable  object  of  enabling  a  person  by  will  to  dispose  of  tliat 
which  before  was  his  absolute  property  so  far  as  disposition  i'^ln- 
riros  was  concerned. 


fJKXKKAt,  AND  SI.IX'IAI,  OUuUl'ANT. 


this  ii,„„i„, .,;/'-  r:7'''"*'''-'>--"«-'>^  h.™ 

'"f"-  (",  so  that  It  6oei]i9  thiit  t  10  h.ttor  m,t  nf  ♦!,        .•      ■ 
.nton,,..,.  to  extend  the  „re,.,-,„  w„r,s  ,.':,.      i";"™"* 

"■' •'"'■':■■' *■"-• iB.».i"    ",; 

'I'Tolvoon  t  ,(.   „ii.  ..r,.y,.,.„(,  ,  Af  tl  '       ' 

1.    ,    .  '  "  '"  '  ^' 1  »'"i  ot  llio  ow-    ;       X,„n/,  ,■    I.;.. 

Kn8t,  Is'i;  '  *■  '"'"A  ' 

Uu,l,.r  tl„.  „1,1  l,„v,  it  tbo  gr,,„teo  dio,!  livl ti„.  ,■../„/ 

This  w«  ,h„  eaac,  whothor  ,h...  ,.,,„,„  was  freehold  o.-  .,,,,,.. 

V.  '■«•«., 7S  4  Dr.  .Wr,  5U1.  ^>«M,„ 

Th,.r,.  o,„Jd  also  b.  „  epoeittl  ooc.p,.,,  „f  a„  ,.,,.i,able  ostato 

?i/;r-,'- ""v '■■■■•^ '■-'"''-■- •'•* 

I'.ut  it  is  DOW  well  settled  that  th,.  right  view  i„  tb„.   n 
■»•...  ,„k.  „s  special  oecpant.     «.„/.  v.  r/,„v    "i    ,  w  ,    '! 

■    ^  ■■  4.',j,  JWM,.,  T.  Cm;mji,;  4  X)r    Vsr  ■  /„    ,.,  /,    ,    . 
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ESTATES  pun  AUTRE  VIK. 


Chip.  ZUI. 


GenenU 


Nature  of 
hitentft  of 
hoir  iiH  opi'Liitl 
occupnut. 
Executor  as 
upccial 
occupant. 


S.  12  of 

Stjitutcof 

Fniu.lH. 

S.  li  of  Will;. 

Act. 


Special 
occupant 
fottad  iu  laft 


(18!i2)  -J  Vh.  N7,  ((G;   In  re  liiiiiaii  ;  liimiin  Y.  Iiimnii,  (li)OI3)  1 
C'li.  '241. 

If  the  e»(n(o  wa8  limited  without  words  of  limitation,  then, 
if  it  wns  nn  rstnto  iu  freehold  laud,  it  pnesed  to  tho  first  nccupier, 
who  noa  called  the  general  oecupant. 

There  foiild  not  ho  n  genernl  oceupnutof  aeopjhold  estate  (f/,, 
or  of  nn  ineorporei  hereditament  sueh  ns  a  rent-chargo  (J) ;  iii 
sueh  oases  therefore  tho  estate  came  to  an  end  hy  tho  death  of 
the  grantee.  Smiirtle  v.  rnilHillnir,  (i  Mad.  fl3,  (18 ;  Zoiieh  v. 
/}//«,  7  East,  18(1  (fl)  ;  irohliii  V.  SimiWnnoki;  Vaughnn,  lt)(); 
Salk.  ISH  (/,). 

The  heir,  where  ho  took  as  special  occupant,  took  for  his  own 
henefit  and  without  liability  for  the  debts  of  the  ancestor. 

The  executor,  if  he  took  as  special  occupant,  took  tho 
property  not  for  his  own  henefit,  hut  as  part  of  the  ]w>rs.iii,!! 
estate  and  for  the  benefit  of  the  por.«ons  entitled  therein. 
ll''j>/'i/  V,  ]l'it,rirorf/i,  7  Ves.  425. 

Thi.s  was  altered  as  regards  the  heir  by  .sect.  Iti  of  the  St.itiile 
of  Friiuds,  which  was  amcndid  by  14  Geo.  2,  e.  ^'0,  s.  '.>. 
These  si'ctions  were  repealed  by  the  Wills  Act,  which  by  sect,  il 
enact.',  that,  if  no  ilisposition  by  will  shall  be  made  of  aiiv 
cstate  jiiir  inilir  r,r  of  a  freehold  nature,  the  same  shall  Ic 
chargealilr  in  tli..  hands  of  the  heir,  if  it  shall  eonie  to  hint  bx- 
rcison  of  special  oecupan<-y,  as  assets  by  d*'seeut,  as  iu  the  cum- 
of  freehold  land  iu  fee  simple ;  and  in  ca*e  there  shall  be  no 
Bjiecial  occu]>ant  of  any  estate  y/'c  fUffrc  rir,  whether  freehold  -r 
cu.stoninry  I'reehold,  tenant  right,  customary  or  copyhold  "V  <■( 
ony  other  tenure,  and  whether  a  curjioreal  or  ineorporeiil 
hereditament,  it  shall  go  to  the  executor  or  adraiuisfratur  of  iljo 
party  that  liad  the  estate  thereof  by  virtue  of  the  giunt ;  aud  .': 
the  same  shall  come  to  the  executor  or  administrator  eithor  bv 
reason  of  a  special  occupancy  or  by  virtue  of  this  Act,  it  f.!iiill 
he  assets  in  his  hands,  and  shall  go  and  bo  applied  and  dis- 
tributed iu  the  same  manner  a.s  the  in-rsonal  estate  of  the 
testator  or  int>»state. 

Iu  order  to  iscertain  tho  special  occupant,  the  latest  limita- 
tion of  the  estate  is  to  be  looked  at.      Crukrr  v.  Bi-nili/.  4  1.,  K. 


""•^■-"•'"^-"^-^ -„,.,„,„, 


•unit,  UK, 

Jr.  0.,.S;  f„  ,;■  Mi,/„,,/ .    ,, 

|l'"  'Wlio.,  both  to  lo^al  ,.„,!  ,  ■        •  "''■ 

^f    "'0   limitation  i.,  to  a   n 
''Jmiuistmtors,wl„.ther  in  „;/?■"'"•   ''"'  ''""'  ^-cufor.,  „, 

i;"-™,  ,■,,„.„.„„„.::;  ,^°  ;;;  win,  tu„  ,.o.-„  „„„  „,,-: 

;~.n>^t..o.,.i;:::;-^^^^^^^^ 

^-  '-  ^H  m-.   C„nur„//y   .s.„„      T',     f-"""""'y-  IMf,; 

if'hoc.tatoi,.w,ai„;' '-"•  fr.  .V-.-,. 

'"  *^'->,^™"t  (o  tl,o  tr,.to,.»  do';  I';^:  '"'t  "'  '""""'inn  USO.I 

;.-" ^;^inte...  ..-/y.v:;ir;v'r"-""-'"f'>'o 

111  the  fOAn  nf   ,.  t  . 

»'  not  to  tl,c  la.i,.,  £,,,,„  I  Y  '"""""  "'J^-ntatives 
™'t«.as  a,,  i,te.o,ti,,g  ,,;„,,.;■'- J"-,  ^  I>r.  i.sr,  ^-hich 
'"  ."^^  «r„ng  so  f,.r  „,   t,;,  ,,     "  ^  'i'^  general  la,.,  a,.,,oar3 

•"  -  i.K.o,,o,.eaI  he  o„iti"eo""°V" '''"'""■• ''"''-! 
"■«™tor.  and  .■ulmini.„.a    "u '.  T"''"' "  '°  '^-tooa,  tl.ir 

f-t  -  to  ouo.thi,.d.  T  el  ::i™;*^ """'' "'"  -'  ''"^ 

"■'-"-ff  ..tat„  „,,„t  t    ;  'i''^^-^'  -1  it  wa.  ,.,a  .,„, 

=;:ii:;r^---^-=tei:.:- 

""^-^tato  without  i.ss„e  then  h  '  "  '"^S'timat,.  and  die. 
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exwutors 
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bt'Il.   liL'i||.y_ 

Cant'  of  re- 
flultiiijT  trust. 
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Tl.is  is  iettlpcl  both  in  Eiigknd  nn.l  Irolnn.l,  wl.oro  the  Insl 
di«p.,»ition  is  by  Jeod.  iMr/  of  Mo,u,t,;MI  v.  Mo,r  Sm,,!!,, 
(IWKi)  A.  C.  15». 

Tlie  samo  rulo  api.Ues  in  Enghind,  whore  tho  mst  dispsitio,, 
is  by  will,  iind  no  distinction  can  thoro  lio  drnwn  U'tween  tlir 
caso  where  the  o»tnto  is  originnlly  limited  to  a  man  and  h.s 
heirs,  and  the  ease  where  it  is  originally  limited  without  word.- 
of  limitation.  In  re  fil„mml :  Sl,r,,,,anl  y.  Moimmj,  (1897)  -' 
Ch.  (17;  /"  re  Inmnii ;  Inmmi  v.  Iiimaii,  (lOO:))  1  f'h.  -'41  ;  se- 
also  l)oc  d.  Lnrix  v.  Leim,  I)  M.  &  W.  tit)3. 

In  a  will,  however,  oven  if  tho  word  "  heirs  "  is  not  used  m 
the  limitation  of  tho  estate,  thoi-o  may  be  sufficient  cvideii.-. 
of  intention  to  show  that  the  heirs  were  intended  to  take  a^ 
siiecial  occupants.  Upon  this  ground  the  case  of  Ih-e  ,1. 
rhilimtts  V.  Jmim,  :)  Doug.  l2o,  may  possibly  be  suppurl..!. 
See  per  Eomer,  J.,  in  /«  "■  Sheri'or,!,  (18!):)  2  Ch.  67  ;  see  aU. 
/„  ,■<■  Inman  :  lumm,  v.  Inmm,,  (V.m)  1  Ch.  241,  247. 

In  Ireland  a  distinction  is  made  between  an  estate  ongimaiy 
limited  to  a  man  and  his  heirs,  and  an  estate  originally  liimlea 
to  a  man  without  words  of  limitation.  In  tho  former  ease,  ,i 
the  estate  is  given  by  will  to  a  devisee  without  words  <if  limi- 
tation, whether  the  estate  be  specifically  described  or  nulu.lea  ,i. 
general  words,  it  passes  on  the  death  of  the  Orvisoe  intestate,  uoi 
to  his  executor  or  administrator,  but  to  his  he^r-at-law. 

This  view  disregards  tho  statute,  but  is  well  settled  in  tli" 
Irish  Courts,  though  whether  the  House  of  Lords  would  upliiM 
it  may  be  doubted.  Wall  v.  Ihr»e,  2  J.  &  L.  118;  /;/.,/■  v. 
Jom-H,  I  H.  &  Br.  227,  n. ;    /«  re  Kh,g ;    Kiuy  v.  Ki«<J,  {l^'''-'' 

1  Ir.  ;J0. 

It  has  been  said  t-hat  there  may  .tiil  be  room  for  a  ge...!:d 
occupant  in  tho  Int^-rval  betw^  tie  death  intestate  .1  :. 
tenant  pur  autre  vie  and  tho  g.'a.it  of  letters  of  administratm,), 
in  eases  where  there  is  no  special  «eupwt.  The  freeh"lJ.  .t  .- 
said,  cannot  be  in  abeyance,  «h1  a.  tlier-  is  no  one  in  ul.™ 
it   can   Te.t   it  must    go  to   a   geuend  f«cupaiit.      1    1  l■e^l-■l. 

Conv.  44  .      ,    . 

Probably  the  Court  would  have  no  difficulty  m  '■  lamg 
that  tho  title  of  the  Jministratnr  when   constitute.!    t.lnt« 


UKVO,.Ur.ON  OF  KHTATK  VV,  „  ,,K  v,K. 

'""k.  "'"1  thnt  (l„.  g„,„.,.„l  o„.„n„n.    If  )„.  ,  ,         .     „ 

"«  (rurf..,.  for  tl„.  u,lmi„i,f„tor  «i  '  '  "*  ""•  '"''^»    ""'  ""■ 


/"  4(i/(/»  /'/■^«c, 


■^""".  but  it  does   „..  .,t   ..;"""   ^":""  "'""'-■  «»l--o,.„I  ;-," 


lw8   n„t  nmk,.  it                                  ''  ""  I"'"-"™"!  ;""".'" 
K„„i;.k t'-™"'  ""niii-'ilca  nbronil  it  i ,,      r-'~.i,.i.v /„r 

I'lirpoM,.,. 
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CHAPTER  XLTII. 

RIGHTS   IIETWEEN   TENANT   FOR   LIFE   AND 
REMAINDERMAN. 

I. — Waste. 

Ch.p.  xun.  Var,o,  s  r^trictions  n>«y  bo  im,>08«l  on  n  We  .stato 

— ^ It  may  bo  with  or  without  imroachn.ont  of  wasto,  nn.l  lu 

the  cas/ot  a  n>arried  woman  it  may  he  for  her  .■•  >rato  us„ 

"uh  or  without  rower  of  nntici,,ation  .luring     he  .ovrtur,.. 

slate  use  and  restraint  upon  anticipation  app  y  to  ah*,l,  t. 

tZ  a«  to  life  interests,  and  will  bo  found  dealt  w.th  ,n  ll,... 

chapter  on  Conditions. 

A.  Crkation  of  Estates  with  and  «irH0«T  Impeacjunt 
OF  Waste. 
A  tenant  for  life  cannot  commit  waste,  unless  expressly  m.ado 
unimpeachable  for  waste. 

A^enant  for  life  without  impeachment  of  waste,  vohu.ta  j 
waste  excepted,  is  only  excused  for  permissive  waste.  0,nJ,  v 
Colfon,  1  Yes.  Sen.  524,  u-lU  ;  1  Ulck.  IHJ. 

But  the  exception  of  voluntary  waste  may  be  so  quaUlKJ,. 

to  entitle  the  tenant  for  life  to  cut  timber.     I  o,*,(  v.  Sj 

■ii  15.  ;180  i  see  M'kU.m  v.  WiM'o,,,  19  Ves.  41 .». 

Tenant  for  lite  "with  full  and  absolute  power  over  .11  mj 
pro' eny  ■  bas  lar.e  powers  of  mana.emeut,  but  .s  not  u.a.. 

-S!;trn.i:^:^itr:iLr:u.*-: 

aeS-n- right  to  cut  t.^..a^la^-^^^^^ 
limber  is  vested  in  trustees.    Ji-thac-n  v.  -i- 

ail. 


Imi-enl'mcnt 
of  waste. 
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chtp  xitii. 

Tt'iisiit  hi 
I'  ituLj.rt 
I'.yiftoVlT. 


'I'lnunt  in 
t'lil  lift!  r 
(v.HNiiiility  of 


'i'-iiuit  ill 
t'lil  t.y  Art,  of 
l'urltuiut.'ut. 


A8  BEQAKDg  TIMBKH. 

lirn  i"  r  '"'i^  n ' '"'"■"^  ^'■""'  »^-  ■"  ^y ""it 

.i;:r:^.r;;TST*r.;^''''"^ '■•''•■'■^'^- "'■■•' ---^^^^^ 

Tenant   in   ,„;,  „f„.,  ,„,,„■,,;,;,,   i,,,„  „  „,„(  ^^  . 

i;;-  -;'  <.f  u.u„„,  f.r  nr,.  ,iis|,„„i,,,„,,,„  ,„  „.„„„    ";, '° 
ijit.'^;;;  "  "'■''•  ''"'■  "''""'""  '■  "'''"' •  '■''  \'-  '"'; 

T™unti,,(,.iU,.4.,i,u,ll,,,,,,,,,,  ,,,,,,,,,,,„,,,,,,.    ,.^ 

— ..H,.,.,  .,..,..  w«i,H,.r,,,,, ,,, :„,„.u.. 

»as(o.     J..(,.  V.  i,,/,.  of  J/„r//,„r,.„:,/,,  :j  JI„,i.  .)!,s. 

I'.    KKm]^    AS    llKllAlins    TiMIIKK.    iV.  . 

I.   Trmiul/ur  I.ifi  iiiihoHt  I, „,„■„, I, „„„ I  „f  ;;-„,/,, 
Tenant  fo,.  life  without  i„,,,c.,„.l„„„„t  of  wurfo  „.„,.  eonmut  W«.-na 

li?.ll  but  nut  ciiuitlllllo  Wllsli...  "iniraNo 

Thu,  honmyeut  ,l.,wu  th„  tin.ber  on  th.  estate,  not  boin.  ""'°' 
'— "tu     timber,   and    it    b.eo„u.    bis    ,,ro,„.rt;  from   Z 

"'«"/r,  J  Sw.  0911;   6V„-,fo„  V.  WW//;,,,/,  j;  ](  c,,;) 

H.'  may  cut  tnw,  which  have  become  timber,  tl,o»,-h  ,),„v 
«c  not    ,,,      J  ,„„,„,.,^_  ^^  ^,_^^^_^,^  ^^^^,  ^_^  ^^_^_^^  ^^^^     J 

tzi.t^..^:tr '"'''"■' ''-■'''^'•"''^ - 

Ii„t  though  lu;  is  entitled  to  the  tin.be,-  when  cut  down,  he  ia 
-t  led  ,0  , t  tdl  .lK.„,  audit  be  1^^^^ 
^.mno    sell  and  ni,proi,ru.to  the  value  of  the  timber.     (/•„//•  v 

r.".b.r  and  the  nuderials  of  houses  blow,,  down  during  the  W:„a,.,„ 
^~  of  a  teuaut  for  life  wi„,„ut  in,,each,„e„t  of  :„ste 
K   t"    urn.     /„.,   y;„,,,V   r«,   Jl    He,,.   ;,,,.    -,.„, 

';;•••  '"'^ ;  Viiur  V.  i;„,.  i  t.  h.  v,  ■.  „-„/,•,•  i^;//  ■<  *;.v  i r.  ■■  ' 

"""  "■■■  "'•'"">"",  I-'  Ves.  411. ;  1  o  Kmt,  ml  '    "       '"" 

T.W. 
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'Wanton 
df»triicti"jii. 


I^ll 


IIIS  IlKtWKKN   n^NANT  VOll  l.IKK  AND  KKMAINl.KHMAX. 


liill 

I'Ut  _voui; 
(I'lliiril 

15.  (;.  (; 
]!.  c.  c. 


Eijnitablc 
Wiisto. 


t.-unil    I 


lif,.  witl.'iUl  iMiiiKirl.mrut  nt  wa>tr  miiy  r-'" 
.  t„vs  and  sni.lin^'s  l»'f"K'  I'l-y  ■"■'■  «'  '"'  ''"'^"■'■; 
1-.  (nirin,,  Mnh.  liii;-.  .S7;v'^/'/"W-'  v.  ^/(""v\  -^ 
SH  •  Cli'iiiAri-l'i'l"''  "<'■  Dniiiiii'i'-  1  !'■  *'■  ''■  "''''  " 
,4.si  soo  .!»/"«  v.   -Uh,,,  1  V.S.  S™.  -'lit;  I'oll"  V. 


Effect  of 
pulling  down 
manuoa- 
house. 


1\,W:, :!  L.  J.  Oh.  0.  S.  l-»i. 

The  Court  will  in  all  cases  restrain  wanton  .lestrnetion,  snrh 
as  entting  .lown  iVuit  trees,  or  gulling  .lown  a  mans.on-liou.. 

or  l.uil,Un,.s.      r, V.  /...-/  «-■ ■■'.  '-' Vern.  T-iS  ;   I'r.  (  !.. 

«4;    GilkK,,.   1^7;    -'"'"'■.  ^  K,i.  Ab.To7,  1.1.^;   A"//-, 
1S.,„I..,  -J  Uiek.  m  ;  -I"'™  V.  .■Uim,  1  Ves.  Sen.  'ii'l. 

liut  if  the  tenant  for  life  iiuUs  down  a  mansion-house,  an.l 
rehuil.ls  it  with  the  same  materials,  there  ean  he  no  aecmw 
against  l,in,.     Mo,ri.  v.  M,„ri.,  ■\  T>e  G.  &  J.  :.2;!. 

Hy  sret.  -J.-,  i:i)  oE  tlie  .luaicature  A.:t,  \^-.-;,  tenant  hv 
life  "without  imi.eachment  has  no  legal  right  t..  eni,,.:.;: 
onuitahlc  waste. 

Eciuitahle  waste  is  cutting  down  trees  which  have  h  -  ii 
,,lante(l  or  left  for  ornament  or  shelter,  even  though  i.lante.l  U 
the  tenant  for  lite  himself.  That  they  have  been  so  iib.utul 
or  left  nmst  he  shown  by  direct  evidence  or  by  reasoii;.!.!.. 
inference  from  surrounding  circumstances.  i'«(/. »,;;/.« - 
Cm,  ;i  Atk.  -Jlli;  Cuffu,  v.  C,#-<,  Jac  70;  For^l  v.  r,-'. 
2  D.  J.  &  B.  l-'7;  WM-Illiiml.ll  v.  Wokririi,  (l!"i-i  -' 
(Jh.  tJd 4. 

Where  a  mansion-house  has  been  iiuUcd  down,  and  iL- 
estate  .levoted  to  game,  the  timber,  though  formerly  erau- 
mental,  will  not  bo  proteeted.  MkkMhmit  v.  .MuUlln^-l. 
1  IJe  G.  &  J.  ")W. 

But  in  such  a  case  the  ornamental  timber  may  be  vre- 
tected  if  the  estate  is  intended  to  ho  let  on  building  I'-axs. 
Welhhii   V.    n'clh  ;/.■!/,   U    Sim.   i.!7 ;    Morrli   v.    -l/w"--   I' 

Sim.  005. 

And  where  the  teniint  for  life  restores  a  decayed  nuiasimi- 
house,  he  may  cut  down  ornamental  timber  aboal  it. 
^',K■<l,■gtltc  v.  Nmli!i«h.  I  Sim.  131  ;  2  CI.  &  V-  0«1 :  ^  ''''■ 
N.  S.  734. 


-t^^^iw 
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A  tfimiit  for  life  i,iii,niica,.luil,lc  f.,r  wasto,  wlio  uut  down   CUp.  XLiii. 
ornamcutal  timlicr,  wliiol,  tl.e  Court  ivouM  Imvo  (lirofl,.a  to  bo  ~ 
lilt  if  iiiiplication  liail  been  niaile  to  it,  was  liold  er.titlwl  to  tlio 
Iiroeeeds.     linker  v.  Srh-iijlil,  l-t  Ch.  D.  17!i. 


Ti'iKiiil  fni-  Life  Imprm-hnhle  for  Wmh. 


Icnant  for  life  imiieacbablo  for  waste  1ms  a  general  i.roperly  ni^huoJ 
m  trees  no    timber;   l,o   may  eut  tliein  down  and   l,ike  tbe  ''"»'■• /"flif" 
proeeeds,   an.l   if   l.l.nvn    down   bv  a    storm    or   sevend    by  „  t"r  w'J" »!.' 
stranger  they  belong  to  bin,.      <■.,„„,...  „f  C„U,rl.n„l\  C,,.,,  S'ttbT' 
Moor.   MO;   ('/,„„„„„  V.   l'„t,l,.  j    11,   ,(i   c,   s',)7;    Ihrrimai,  y 
Pmcock,    8    Ding,    '.m  ■     Hatnma   v.    IlMikia,    ;il    B.     tSli ; 
iVyr/y   V.    llmdiii.j,    •>  Coll.   u'To ;    fi,,/    (•««/,//    v.     WdU.I,^, 
■'<■!   V,.  (i-'io;   L.  ]{.  1  E.i.  (io(i;    lloili/mod  \.   llwiuimj,  LS  En 
■jOG,  :j(J7.  ' 

JIo  may  eut  timber  for  repairs  actually  about  to  bo  d,me,  but  Ti,„i.rf„r 
he  may  not  sell  tlio  timber  in  order  to  spend  the  m(,ney  in  ■■'■''"''"■ 
npairs,  and  if  tbe  timber  proves  unsuitable  for  the  repairs,  lie 
may  not  sell  it  and  take  the  proceeds.      Mnkm-er  v.   Spinke, 
IJyer,  .'Job;   Ooim-  y.  I-:,,n;  G.  Coop.  106;   Simmom\.  Xoftoii. 
'  Bing.  040. 

r,ut  be  may  sell  tbe  timber  eut  in  order  to  buy  other 
timber  in  a  more  convenient  situation.  V'ilkn-  v.  l),,iii  ami 
Cli.iphr  ,.f  Whuh,;hv,  li  Mer.  4-,'l,  4'.>(i ;  Hmm-h,j  v.  l',mr 
'<.%417. 

ile  may  not  eut  timber  to  inclose  lands  allotted  or  exchanged  Timborfor 
un.lir  Inclosure  Acts.     Lir  v.  AUoii,  1  B.  C.  C.  104.  ''"'""'■ 

Tenant  for  life   impeaehablo   for  waste   i.,  entitled  to   the  l'ori,.iicai 
I«no,lical  cuttings  of  coppices  and   plantations  of  timberlike  "'""''''"• 
trees,  which  have  never  been  allowed  to  grow  into  timb.T,  but 
li:ne  always  been  cut  as  underwood.      Itakmnn  v.   llutchkh,, 
:il  is.  480 ;  Biiijot  v.  Bmj„t.  :J'i  B.  509,  017. 

In  the  case  of  an  estate  in  a  district,  in  which  it  is  the  custom  Timb« 
t"  cut   timber  periodically,  when  grown   in  woods,  so   as   to  ' 
continue  a  succession  of  timber  and  to  preserve  tbe  woods,  the 
teoant   for  life   is  entitled  to  the  proceeds  of  the  periodical 

M  H  2 


eatater*. 
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Ch.,.XLin.  euttirss.      /'««/,„™,/   V.    M.,.j,n.ic,    (1891)     .'i    Ch.    'm  ;     «. 
Ujeiiilfu  V,  Viimiiloii,  2  Ves.  Juu.  60,  ji.  71. 

Where  an  estate  was  soltle.!  upon  trust  for  snlo  and  to  r".v 
the  iinomc  of  tl.o  proceeds  of  sale  to  a  tenant  lor  life,  an,; 
larch  plantations  on  the  estate  were  blown  down  hy  a  storm,  it 
was  bold  that  the  proceeds  must  bo  iuvoste:!,  but  the  tenant 
for  lite  was  held  entitled  to  have  his  income  made  up  out  <.t 
the  investments  to  the  sum  he  had  received  on  an  averagi- 
of  years.  /»  re  II„rmo,rx  Trn.h :  llairmn  v.  i/«<vi*«, 
28  Ch.  I).  220. 


Settlement 
on  truat  lor 
sale. 


Property  in 

firoceeds  of 
e^al  waste. 


Statute  of 
Limitatioua. 


Timber 
blown  down. 


Collnaion 
between 
tenant  for  life 
and  re- 
mainderma 


:i.  Vi-ojurlij  ill  Tiillbir  Cut,  H^'i: 

In  the  case  of  legal  waste,  timber  wrongfully  eut,  whether 
by  tenant  for  life  or  a  stranger,  or  its  proceeds  vest  in  the 
first  owner  of  a  vested  estate  of  inheritance,  whether  there  are 
intermediate  lite  estates  unimpeachablo  for  waste,  or  iriter- 
mediato  contingent  remainders  or  not.  Whitfehl  v.  Biiril,  ■-' 
P.  W.  210 ;  Lie  v.  Alston,  'A  B.  C.  C.  38 ;  1  Ves.  Jun.  H2 ; 
Btmil<  V.  miltiilil,  3  P.  W.  267  J  Gviit  v.  Ilurmon,  Joh.  r,i:  : 
Dare  v.  llopliiis,  2  Co.x,  110;   PUjott  v.  Bidloeh,  1  Ves.  Jun. 

478. 

The  owner  of  the  first  estate  of  inheritance  can  mirncdKitdv 
sue  to  recover  the  timber  cr  its  proceeds,  and  the  Statute  of 
Limitations  runs  against  him  from  the  date  of  the  cutti.,?. 
Sear"'"  V-  Kuiijht,  L.  R.  2  Ch.  628;  UiejijhMham  v.  U,i«1.,u~. 
7  Ch.  670. 

Timber  blown  down  by  a  storm  during  the  possession  nt 
u  tenant  for  life  impeachable  for  waste  follows  the  same  rule. 
tliat  is  to  say,  it  belf)ngs  to  the  owner  of  the  first  vested  . ■^tu^■ 
of  inheritance,  and  is  not  invested.  Vmliill  v.  f  wl'iH,  - 
KoU  Ab  119;  ri'iott  v.  Biilheh,  1  Ves.  Jun.  484;  /.'"" 
Ihii'hi-'  Cme,  11  Hep.  7Ub;  Tudor,  L.  C.  86;  T(7,/(/;.W  v. 
lieuit,  2  1'.  W.  240  ;  Beitiek  v.  Wliitflehl,  3  P.  W.  267 ;  Bd' 
of  Neimixlli'  V.  Viiiie,  cited  2  V.  W.  241. 

If  the  person  having  a  vested  estate  of  inheritance  coiiimiti 
the  waste,  or  if  the  tenant  for  life  and  remaindeiman  iu  Iff 
collude  to  commit  waste,  equity  will  interfere  at  the  iu^laM 
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of  an  iutormoJiate  tenant  for  life,  „r  of  trustees  to  preserve   C.p  xim 
confngent    remain,!™,   and    will    preserve    the    proe  eds         "  ^  ""' 
1 0   waste   for  the   l.nofit   of   persons,   who   beeoL   entitled 
under  subsequent  ■ntern.e.liuto  limitations.      H7//,V„  .,  v    IMe 

*t"' ' '  ?■  '■"! '  '■'""" "  ''"'""'• '  ^''•'-  «-•  ■^■'^  ■'  1  r.iek 

Hurl,-  W  „//;.  V.  Ilhrl,,  <)  Eq.  (iS:i.  ' 

In  sueh  a  ease,  however,  if  as  much  is  laid  out  upon  the 
tato  a,  ,,  taken  from  it  by  waste,  equity  will  not  i'terfen! 

""i-l'-ll  o!fe  V.  Ilh-ch,  !)  Eq.  083. 
The  law  appears  to  be  unsettled  as  to  the  property  in  the  r       .    . 

proceeds  of  equitable  waste.  '     '      ^  ^"S"' 

There  is  authority  for  saying,  that  they  follow  the  analogy  '■""°- 

;.f  legal  waste  and  vest  in  the  owner  of  the  first  estate  of 

It  would  follow  that  a  tenant  for  life  in  remainder  eannot 
sue  for  an  aeeount  of  the  proceeds,  and  it  has  been  so  held  in 

-"     '  ^°/''  *"'"•"■"'••  •-'  Eq.  Ab.  759;    Onnon,U:  K,„„c,.,r,, 

'L.o.Ch.  O.S.  ]-,0;  8/4.  «-;    i,-,B   10  n 
It   wonld    also    follow    that    the  statuJe  nms  against   the 

romamder^an  from  the  time  when  the  waste  was  .ommittcd. 

^iiiipmn  V.  Simpwii,  y  L.  11.  Ir.  :iO,S. 

The  better  opinion,  however,  appears  t,>  be  that  the  proceeds 
ot  ceu.table  waste  mus*  be  invested  and  treated  as  part  of  tho 

state.     Dunng  the  "         f  the  tenant  for  life  who  eon.mitted 

I.e  waste  the  prooeea.  ...rst  be  invested  an.l  the  income  will 
le  accumula  ed,  but  a  subs,  ,uent  tenant  for  life  will  take  tho 
.-me.     Th,s  was  done  in  i„.,/„„,/.«   v.    /,W,...„,   «.   Coop. 

//o/iywoorf,  18  Eq.  :i(IG. 

t^ant  forhfe  m  remamdor  has  been  held  entitled  to  sue  for 
«n  mjunetion   to  restrain  equitable  waste.     r,rn>f   v    Pn-rof 
■;  Atk.  94  (apparently  a  ease  of  legal  waste);   Dm-;,,  y  L,o 
''    >'s.  -  S4,  7K(i ;  .!/„,.,«  V.  Morn\  lo  Sim.  m 
It  .s  also  supported  by  the  decision  of  Lord  Cottenhnm  that 
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llKilllS  l)i;l\Vr,l,N  'n^NANT  FOU  like  and  HKMAINIIKHMAV. 


01i«p.  XLIII.  tlio  stiitiito  lines  iHit  begin  to  run  iifiaiiist  the  remaindermim 
until  liis  title  aeerues  in  iidssossion.  J)'(l;i'  ';/'  Lmli  v.  iv"' 
of  Amhrixt,  •-'  I'h.  117;  «eo  J[<iir,„irl  v.  ir/il/e,  28  B.  •■ill:): 
Jlirc/i-  Wolff  V.  lliirh,  !>  E.].  (i8:J. 

Scot.  a.J  of  tho  Settled  Land  Aet,  ISS-',  rrovides  that  wleiv 
a  tenant  for  lifo  is  iniiieaehahli'  for  waste  in  ivsiiect  of  timhei- 
and  there  is  timlicr  rii'e  and  fit  for  euttiiig.  he  may,  with  the 
consent  of  tho  trustees  of  tho  settlement  or  under  an  order  of 
tho  Court,  cut  tho  timber.  Three-fourths  of  tlu^  proceeds  ai" 
capital  and  tho  rest  income. 

In  cases  not  within  this  section,  wliero  tindier  is  cut  by  ii 
trustee  or  by  tho  Court  bccau.se  it  is  decaying  or  to  make  romii 
for  other  trees,  the  proceeds  aro  invested  and  tho  interest  jni'l 
to  the  tenant  for  lifo.  Wkkkiin  v.  WiiUmm,  0.  Coop.  -'.■■■- ; 
'  111  Yes.  41!l ;  Toohr  v.  Aiiimlci/,  i  Sim.  ■S-i'j  ;  lI'iiMo  v.  !(«/'/■. 
7  Sim.  iOl  ;  1-  Sim.  107;  Tolliiiimla'  v.  Tolhiimrhr,  1  Ila.l-'i'': 
Fcrmiiil  V.  Ullmii,  4  Ila.  :)«1 ;  Lord  Liiriil  v.  Lmlms  of  Lit<:-. 
a  Dr.  &  Sm.  73;  Enrl  Coiilr;/  v.  Wet/ei/n/.  h.  U.  1  Eq.  (i-JH; 
lloiiijirooil  V.  lliiiii/iiuod,  IS  Kq.  :iOU. 

Tiio  capital  will  1'"lo«g  to  tho  first  tenant  for  lifo  witlioui 
impeachment  of  waste  who  comes  into  possessio-.i  or  to  tlie 
first  owner  of  an  estate  of  inheritance,  l-'iot  v.  IIi(i-rl^"«. 
Job.  517;   ITrt/.te  T.  W.iMo,  12  Sim.  107;  Phillipt  v.  llnrh'. 


I'DWCr  under 
S<ttluil  Lund 
Alt  tu  cut 
timber. 


Tir  ber  cut 
by  Court. 


14  Sim.  26:! ;  Jotlrell  v  JodnU,  7  Eq.  461 ;  Lon-mlrf 
6  Ch.  D.  13'J. 


yarl"> 


C.    KlGUTS  AS  KKGAKUS  MlXKS. 


Tenant  for  lifo  impeachable  for  waste  is  entitled  to  the  prili!- 
of  open  mines  and  quarries.  It  is  not  necessary  that  the  m'w  - 
should  have  been  opened  by  tho  settlor  or  testator  himself,  lb' 
nuiy  also  open  a  new  pit,  if  it  is  for  the  more  profit.xblo  woikiiig 
of  an  old  mine.  Co.  Litt.  •34b;  Spencer  v.  Scurr,  'il  1!.  :ill; 
Siiijol  v.  Hmjnf,  32  13.  30!) ;  Rirl  Cowley  v.  Wellexk;/,  ■)"■  V<. 
6:J5;  Miller  v.  Miller,  13  Eq.  263;  In  re  M(iyiinrii\  S.lti.'l 
Estate,  (USOO)  2  Ch.  347;  Greville-NiKjeiit  v.  Mmkeiizie,  ^;!"l" 
A.  C.  273;  In  re  CImi/hr,  (I'JUO)  2  Ch.  804;  see  7:/."-  \. 
Snoirdon  Slate  Qnarries,  4  App.  C.  454. 


MIMv-l. 


H..  i.  Ills, 


tMltitl..,!     to   (ll. 


imtita  lit 
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iinncs  0],i.,in,l   uii.lHr   Cbtp,  xilli. 


_n^™„,^.  k „„„,,-,„,,_,. _^,    r/„.,.,„,,,,, ,,„^ 

ll'j  q»,.,t,on  as  to  what  is  an  n,u.„  ,„i,„.  „,,„,,,.  ,,    „„ 

3Hc;;  =,:::— -a" 

Th.  S„,tl,,l  Lau,l  Act,    IS,s,,   ,.,.„„„,i,,,   „„.         „.  ,„ 
■-.ng  lease,  l,"  tenants  f„r  life.  a„,I  ,,,,vi,,.„  (s.et^l       'th, 
'•..;-loftl,or,.„t...     .Soe/„,wy„;,„,,,,,,,,,,,,,;',i„'7'''^' 

L«o,,t.„tI„.  cases  above  ,„o„,i„„e.l.  a  tenant  for  life' in,- 

icnsatiou    is  mil    the  ei,„.,  „     •■        •      ,■  .  .,  '  """  "'i'-  «■•«  by 

I.im,  iJio  cmiiMnsation  13  .hvisiblo  hctwee'i  fl„.  '"•-lM»-«.'r. 

Aen  couia  Lne  been   workod  o„,   nmst  be  asee.-tain-r        ^'"^^y 
r.-cc,ls  must  be  divi.led  by  this  nnn.be..,  and  tho  r  ,.l.i 
amount  raid  an,.,ndly  ,„  the  tenant  f„r  lif;.      /,,',,    ;''"." 
^' "/mini/    I [f<i]l<.   . I  r]      i,,n.    ,  ,.  „    ,     ,  iiiiiiMiii.s 


D.  Permissive  Waste. 

1-  A  lenn.it  fur  life,  whether  leml  or  ennit-.ble  „f  f     ,    , , 
'"■I'Mseholds,  is  not  liable  to  tl  e'l'"'.'W<',  of  freeholds  To,„„t  fnr 

,      not  iialile  to  tho  K'niMnidermai.  for  pern.is.ive  '■'«""'  ''«'■'» 
I       J--  -u..  IV  u.  44,>;    H  limit  V.  "ii'tf. 


Mcnwurr  of 


838  niniiTS  nr.TWF.F.x  tf.xant  for  life  and  remaindf-BMAN. 

Chip.  Kin.   l!n,MI,  1   J.  >'i    II.  1  ;   Il'inii"    V.  IhHiiuj,  14  I-.  T.  HOn  ;    h  r, 
J[„f,U,,s:   In  he  V.  Ciiliimhi,  -Vi  t.'ll.  I>.  -W<  ;  /"  '■'•  Cm-lirrhjht  , 

1  Ch.  ICO. 

;.>,  If  Ihc  will  iliivcts  tlm  ti'iiant  for  lite  to  ropnir,  liis  (..■>tiit.> 
is  liiiUi  upon  111.'  in.iilir.1  loiitrnct  arising  from  tlio  f:i.  t 
that  ho  lakoH  po.«s-.sio„.  MW/,„«,-  v,  ll'Mn;  5  (i.  1!.  1'. 
4(11;  /,V  tn/liiimn:  AiM/mr  v.  WlllMiiirs.  'yl  L.  T.  41  ;  'I 
L.  T.  10.-.;  /WwA™.«v.  v.  1)7,*',  (IwiiD  1  «i-  !!■  •-'»•';  -"'V'   v. 

Tho  amount  ri'Oovoviihl.'  ia  tli.'  sum  r.'asonalily  nc'ossary  t  i 
put  tho  promises  iu  tho  state  of  r.'pair  iu  whioh  tho  tenant  i-v 
life  ought  to  have  left  thorn.  ir..,M,.mr  v.  Wnlhi;  ■>  H.  li.  1  '■ 
404,  p.  HiK  ;  A'-'  llmMmJ.-.  r,t;  J,.  T.  Kill ;  see  Cowjii.sl  y. 
EhilU,  (ixno)  A.  (-'.  400  ;  Joymr  v.  l('.v'/«,  (18!ll)  i  U.  B.  -ll. 
A  ti-nant  for  lite,  hoiiud  to  ki'ep  tho  property  in  tenautalilo 
eouaition,  will  not  ho  lialilo  for  tho  .lopreoiation  of  tho  hm.l.  il 
he  deals  with  it  in  the  same  way  in  whioh  tlio  testator  had  doult 
with  it.     D'uijh  V.  C<>pi:ni,  "I'l'i-d. 

■■\.  If  an  obligation  is  imposeJ  on  tho  tenant  for  lite  to  roi»m' 
he  is  also  bound  to  insin-e  and  to  rebuild  iu  oaso  of  fire.  //,  f 
mmiH,  ■\  Mac.  &  G.  •.'■-'1  ;  (lnv;i  v.  Co^ilo:.  ■.':)  B.  li:) ;  IWJI 
V.  S/,il/w;ilM,  Hi  h.  J.  Ch.  401  ;  -Jl  W.  K.  4->.-,. 

Uo  is  not  bound  to  pay  a  sum  for  which  the  testator  was  at 
his  death  liable  tor  rc'pairs.  Jlarm  v.  I'lii/mr,  1  Dr.  171; 
PiiifoM  V.  ShiWiiijfoi-il,  siijini :  see  IHrklliKj  v,  Itm/'i;  ■\  Mir  >. 
G.  (i:!.j. 

But  a  diroetioa  to  keep  tho  propnly  iu  good  and  tonant.iM.' 
repair  may  make  tho  tenant  for  life  liable  for  dilapidnt-"iis 
existing  at  the  testator's  death,     lie  IlriiMi-ool;  ifi  li.  T.  ll"i. 


Liability  to 
inHuro  and 
rebuild. 


IT. — OKnixAiii  Ot  rooixGs. 

Tmnit  for  The  tenant  for  life  must  pay  the  ordinary  outgoin-s  inc  i4(nt 

Ufemmtbenr  ^^  ^^^  property,  of  whicli  ho  is  tenant  for  life,  sm  i  as  ratrs 

outgoiniis.  taxes,  and  tho  like. 

Compen.ation  Deductions  from  the  rent  made  by  the  tenant  of  a  pullie- 

under  Licms-  \.^^^f,^  jn  respect  of  contributious  to  tho  compensation  finul  lui'kr 

ing  Act.  ^ 


ORDIXARY  oumorNog. 
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■'),   »■    •'!,   raiiliot   bo    Chap.  XIIII. 

Si,i:tl,   V.  nn,lsm,rfl,. 


the  Licensing  Act,   KlOt  (1   Kilw.  7,  c 
nroupca  out  of  fn|,it„l.      /„  ,,,  s,„:il,  ^ 
(l!""i)  1  (.'h.  7110. 
If  a  tenant  :,  entitle,!  ,.t  tl.e  en,l  of  |,i,  ,orm  to  bo  pai.l  f„r  T,.n„„f. 

nmo„nt«„aroeovcr  i,.  if  p„™Uc,  fn,m  the  on.in,-  tenant 

I"  the   ose   of  ,  ,„„„„t   f„/,if.,   „,.    f„,.,,„,,, 

authorme.  under  ,),„  statutory  , ,„.  oonfend   ,,,.,„    ,h„n    r"^ '■;'"" 

™,u„.e  wurk»  to  b„  .,o„„,  which  ,.,v  in  „,„  „„,„,„  „f  l^J^Z  ^  -^ 

nnrrove„.en.s  then  „,,„..,  f..,„„  „,.,  h„,„s  „f  „,„  ,„,L  for  lif    "'" """■ 

™ler,he  s,,,,,,,,,  I,„.aActs,an,l  subjec*  to  any  s,,cc^„l  ,lir 

<->  .»<l.ow,„,  it  is  a, ,,..„io„  of  construction 'f'„,„  stanl 
eonfcrr,n,Ml,„  power,  whether  ,h„  expense,  ought  to  he  horno 

If  the  o,,ate.s  arc  cc,uitaUo  an.l  the  per,o „  liable  un.ler  the  K.„,u,„„ 

_t^l.ip".'i-        In    ,,■    I.,,,,,,/,;   n,„;;m„    V.  /;«/v«7/,  (IS'H)  ;J  ( ;|,    liabl,. 
■'I'-.  ;   /«  ;r  l'(nili,iii,\  ■/h/.h,  (  IdOJ)  ^'  CIi,  .Vi|. ' 

If  the  eMH.n,t.s  are  ma,le  a  chavjje  upon  thc'esfalc  i„  favour  v 
of  the  loc:,l  authority,  as  by  the  I'uUic  Health  Act   Is;',  nsT  ■"»''-" 
f-\'t%^'''  '■  ''"''  '"'""^  ^'"™'"  ^""'"^  ^Vorks  Act,  IS!.-  *"'•'"•■ 
1-  ^  ent,t  ..1  to  the  henelit  of  the  charge,  though  the  Act  maJ 
au-honso  the  tenant  for  life  to  raise  ,).„  money  in  a  particular 
w;u-.     /«  ,.,.  .S„,M.  .SV7//,,,/  y.,,„,„.   (,,,„,,  ,    f,,,   ^,.,.   ^^^  ^^ 
•('----',■  &r»-,«,c  V.  Ahlri.hj,',  (1007)  1  Ch.  67. 

And  the  proceeds  of  sale  of  lan,l  taken  under  the  Land, 
C  u,se,Acts  have  been  applied  in  repaying  the  expenses  of 
ehuddmg  condemned   buildings  on  ,l,e  property.      E.  p„rU 

The  tenant  for  life  of  leaseholds  nms.,  as  between  himself  LMi.,  „, 
nd  the  estate,  pay  the   rent   and  perform  the  covenants  to  X'' l;:.!!,'" 
pajr  and  .nsure,  if  any,  and  the  other  covenants  contained 
"lie  lease  under  which   the  property  is  held.      He  is  not 
|'«We    for    repairs    necessary    at    tho    commencement    of   his 
■Wcrest,    or  in   respect    of    breaches    of    covenant    committed 


5yH 


itnJiiTrt  hKT\vi:i;N  iknant  Fihi  ukk  ami  UKMAINDKUMAS. 


Chftp.  XLIII. 


Exnonsrs 
uuttor  urdpn 
vi  I.«h1 
ButhoriticH. 


Effect  of 
Si^ttled  Land 
Actii. 


WotkH  (luno 

without 

Bi;benu<, 


Iicfor..  till-  t.-l;it.ir's  ilriitli.      .!/.(.-/.   \.   IC.//.,   I   S  A   St.  H7: 

/,!  /v  /mrhr:    /;,,/,,    v.  O /. //,  Id  ( 'll     1 ).  T'.' i  ;    ill    ir    C.ir/u,- 

l\,/r.,\.  CuiiHni^.M  I  li.  n.  I"i;;   ///  /.    /.•'■I'liif:/:   7V;..),7 /  V 

ltnl,i;,„,,  (1H:)T|   I  CI,.  .sTd;    l!,,,;fr.u  V.  /Ir<//,  (|SI).-,i   1    Ir.  ■".I'l; 
KinijhilM    V.     I\n,;lhlm,   (IMII?)     1     Ir.     im,    I7t;     /"    If    /-'■  ",7 

//'«// V.  .1.-^'.,  (IMi:i)  H'li.  N-.M  ;  I «  ,;•  Cj' ,-x :  <_',i<i/„r  v.  i;i,i., 
(IMIHI) -.'Cli.  "il;   Hi  Smill,:   //,.// V.  .S«,///'.M  h.T.S;).-.;   /„  , 
»>''/«/•<./(,  (l!M)t)  1  Jr.','.  i;  ii"t  fiiUnwinj,'  In  rr  llmhi.i .    A'-/,.,  / 
y.  lltii-iii'j,{\xm)   i  Ch.   Ill;    ///  '•'    Tuiiilhimii:    T'luilin.^ou   v. 
Tomhiimii,  (1M(W)  •>  f'h.  ■.';;.;. 

Thi<  gciifril  riil»  is  not  nltinwl  )i.v  tlii'  fai't  tluit  tlio  t.'iwui' 
for  lite  is  ill  ri' I'iiit.  not  ot  tlm  r;iek  n'nt,  l>iit  of  iiu  improvil 
groinnl  rout  only.  ///  rr  f  >.///'/«■/'.»  Stttli  mriil :  Jn/m,  v.  r«/</,  „. 
(KMM))  I  (!li.  ;t-.'(i. 

A-s  rt'giirtls  till'  I'.vponr'C''  inciirrt'il  nn'lfr  tlin  n-fjuirrnients  <ii 
local  nutliorilii's  iiliovi'  ri'tiTrcil  to,  it  niiiy  bo  tliiit  umlcr  lli" 
term' of  tli«  li  iisi}  llicso  nmst  iilso  Im  bornii  liy  tlio  Ics.^ci',  ni.l 
in  tha;  ciiBc  it  woiilil  Beem  /«■»/«(  /;/.  iV  thiit  they  mii.'it  !«•  l^n 
by  tlio  ti'uan*  for  lifo.  Sec  In  ;■'  Cikii/ii/ :  Arluii  v.  Cnmi.  . 
L'SCli.  I).  i:il. 

But  tlio  works  limy  bo  iiuiiroveiiiciils  within  tlic  iiioaniMj;  >  ■ 
tho  Sotlloil  Liiiid  .\cts,  nnil  iu  that  caso  llio  ttniiiit  tor  liiH 
may  bo  entitlivl  to  liavo  tho  oxpoiiilitiiro  proviiloil  out  .1 
rapital,  though  tlio  incoino  is  only  payablo  to  him  nftor  ]i:iy- 
ment  of  all  iucideulul  oxpoiisos  and  outgoings.  Clnrh  v. 
Thornton,  :t")  Ch.  I).  '■\0~  ;  /«  r<-  L<ml  S<i<imfiiM\  Srlllnl  j:.t  ,i.  -, 

4l)Ch.  I).  H4;    III   ir   Tlioiiiin:    Wmlliiiall  \.    TIimiuik,  {}•• 

1  Ch.  :n9. 

If,  however,  tho  works  are  executed  without  a  scheme,  and  i' 
is  necessiirv  to  apply  to  th/  Court  to  sanction  tho  outlay  iiinlrv 
.sect.  !■>  ot  tho  Settled  L.uid  Act,  18I)U,  tho  Court  h:is  ii 
discretion,  and  will  not,  if  tho  will  throws  tho  expense>  "U 
income,  allow  tliciu  to  be  provided  out  of  capital.  //-  " 
I'Krtiiiiiloii :  Itii'jli  V.  K'liii;  (11111,')  1  Ch.  711. 

It  there  is  no  question  as  between  lessor  and  lessee,  ;uid 
the  outlay  cannot  be  recovered  by  thi>  lessor  from  lie  l.-i' 
or  by  the  lessee  from  tho  lessor,  so  that  as  between  thi'iti  liit^ 
burden  must  lie  where  it  falls,  it  would  seem  that  the  incidiiKc 


niTi.(MM,.s     i:mmi,i;mi;\h 

'■•■•"■'"'-"-I n.,.,.,i r  J  ,;:':;■'■''' ■::'r;"'''!^"'"- 

'■--:.t;:!':;;;^        -- ' 


-  „        'I'"»-     .i".«  V.  r.mUi,,,,,  1  1,,.  .,..,1 

':u;::t:::':,r  "'■•'''■'''"  • --^ '■"•-.... , 

'   '111    """"''s  iiiruf  i>xiieii«i.«  ;■,  ii:..__  ..  KiMui 


sail' iin.l  thr  lni.(... »  ;.,  ""•'  ""  """'   '" 

'"  -.«i.  li.<':       "TrT". " ; ;"""r  •""  "■ .= 

A»  tn  tl„.  „„.„„ing  „f  „„|j,„i„      „.;„,     ^f 

I'M'h.  I).  .-,:■-  -/■„,,,,.„„...       .'":  ' ■  " ■"■ii-n- 


ni 


/"M-v,  ;/>,„,,  ii.si,;,  I  ,j    j,^  -, 


m  — Kmiilrmkntm. 

Knilili.riionts  i.re  corn.  r..i,(«    il„v    i 
1-fit,.     (■„.    Li„     ,,.  •;     '  ■   "'"•    "'"'l''   ""'•  ""-'■  al  K„„.l.. 

B.&AIJ.  120.  J-  '^  '■  ••'.;  -0  r,v,„v,  ,.  r,w,  .5 

Tlio  o.xceutor  of  a  tciinnt  f,„  i;f      i 

",  ■»  JCPji.  IS.j  ;    OliinA  H  Vime,  T)  Urn    m;  rmlucmonls. 

Ho  13  not  entitle,!  wh..u  ),»  estate  dot'-rn  in,',  I,v  I  ■ 
ir"«.&l>.WO,;  Ding   154  "'"•""     "■     ^>'™.    ' 

■V"'n.'..a,.,  Winch,."     •  '   ^'"°"-^'-"-  ^"''-   '''-  ^"^; 


I- 


nif) 


iiKiiirs  nrrwrrs  ti-nant  roii  urr  ANn  ki:m.mmiki!M.\x. 
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Ttimiif  f'lr 
in..  ,«i.ii.,l 

flxtiirt'o. 

Ttftile  and 
ornsmi'titit! 
flxturoi. 


IV.-  l'"l»1IHt« 


tliii  fiv.'luiM  "1-  iiilii'iitiini.i'.  mill  cmiiint  lio  s.  viti"1  \>y  n  t.'Ti-ii  t 

for  lif.'. 

Hut  tho  iHiiMit  f..r  lit'.'  ..r  his  lo((nl  i«r»Hii,.l  r.'rf'ont.!tn. - 
nttcT  lii«  il™ili,  limy  rMinnvc  trnil.'(>')  iiii'l  i.niuniontnliM  llxtiii.  - 
imt  up  bylilm.  /,-".'«,  v.  /,»»■/„„,  :i  Atk.  M;  /."<■•'  /'"■'■  - 
V.  I.oi:l   n'm;/,;  Ami).   U^t;    "'"■./  v.   ro,„ilm  of  IMI,,,.  :.: 

L.  T.  20  ('() ;  I^'hi'i  V.  ?V"''.  (""'■-)  ^^-  '"■  '■"  (''*■ 

Any  injury  oau^cil  by  tlio  romovnl  must  Ij-?  linnio  I'V  Hi" 
trnniit  f.ir  lif.'  "r  \m  i-A«.U:  fx  '"  /'''  '■'""■''  •  """''  "  '/'""'"■ 
(11)01)  1  C'h.  ■/.':),  01?. 


-ImPROVFMKNTS    IIY   TfNANT   for  LlFF.. 


Tt-nnnt  for 
lifi!  improved 
at  tiiK  own 
rink. 


8iUv 


«tr 


Aimrt  from  tlic  S..ltl..a  liMul  Acts,  a  tiMiiint  for  lif.' 
mnki'.s  lu.rnmnout  inipiwni.'iits,  wliioli  iii.Te.iso  tlio  v^ilu.  .  i 
(1,,.  iulifritiiur,.,  suili  nx  roimirs  uwcssitatc.l  l.y  ilry  r"t. 
Imil.ling  fuvin  ImiMings  nnd  .ottiigos,  ilraiuiiig  nwrsli.'s  im-l 
tho  liko,  ilops.  81)  nt  his  own  risk,  iiiJ  is  not  ™titli'.l  h>  a 
.•Imrgo  f„r  lii."  .■.vr.'ii.lituro.  HiMrrl  v.  CnnLr,  1  S,  &  Si.  .-..V.'; 
JlnsM.-  V.  llM.n„!/,  ■-'  D.  C.  C.  m:\ ;  Xnini  v.  ilm-jm-lh,,.!,:  ". 
Hum  .-.h'  ■  7)/,™;/  V.  Piveod;  :!  Dr.  -'SH  ;  CiMcn,/!  v.  /(,.,,-, 
•.'  Hu.  Ul'i  Jlx'n,,-  V.  />-<»)"■,  7  1).  M.  &  O.  207;  7*,.'  v. 
7>//i/  :!0  15.  .Mi'!;  /"  '■'"  llm'riii'jfmi'i  Sill/eiiieiit,  1  .1.  .*i  H. 
U'-  l„  ,r  (ln,„„.r>,  S.ttl„l  h>htc,  (ISIl-.')  ■-'  Cli.;tl8;  M-  /"  ., 
JloHtiiijii :  DiHmlurr  v.  .Moiitm/ii,  (181)7)  2  (.'li.  H. 

l!ut  he  will  bo  nllowcd  expcmlituro  (including  tho  ("^l<  ■■( 
lognl  proceedings)  made  to  preserve  tho  property  of  wlii.l.  lii'  i- 
tenant  for  life  from  injury,  destruction  or  forfeiture,  ll.:'!  v. 
Vail-  m  B.  30:i,  :i(ill  (the  Arott  Jline)  ;  In  rr  Enil  /'■  /.' 
Wfl/r'»  EnMe,  l(i  Ch.  T).  •087;  In  re  Ormmri  %llhl  AV''. 
(1802)  2  Ch.  :)18  ;  JImnillou  v.  Tiyhe,  (180H)  1  Ir.  12:i. 

On  this  priiieiple,  he  raiiy  complete  n  mnnsion-house  upnii  I'l' 
estate  left  unfinislied  by  the  testator,  and  charge  the  inherilaiii- 


•IIAHaW  AND  1NXJMUK,.NCE«. 


Ul 


w.tl.  tl.,M,Ml.      //'M.,/v.  r„„/„.,  IS  ASt   .IV..   /)    /       /.    , 
,    :\".''  ''  ' '"I'l"'""  I"""™  <-.,„m,w,.v,I  l,v  „  ,o,|«.„r  «„  a 

::':ror''r''''^"'''''''''''' m»  in.... :;:,;: 

7         ».  /„.,«.„„,  I,    r,.  1!.  Ir,  ,,,17;  ,;,/„,„„^  ,   ,,.,,,^ 
i.  u.  -I  rji|.  .!.,_  ► 

-1.0   per.,,,.,  ,.„„„,„,  ,„„j,„   „„,   .,.„|,„,„,„_   „,„,  '^' 

.".I-ro,, .„„.„„  up.,,,  it,  ,„ay  1«  al|,„vo,l,  in  l,i,  ..„„.,„i.v  ,    .      . 

;::';::;VT'"- ''''■•'■'"  — '^^^'^■^^"^^^ 

'!"■   luiiil    lias   b.vn    iiici-(.n»...l.       It.mir     v     /■  .,„.  „ 


VI.— tJur.-ifN  AX.)  Ixc  IMIIK.WI  Ks. 

A.   l!i:Nr.i  inKCKs. 
Tl,o  tcmut  r„r  lif„  „.,st  ke,,,  ,lown  rcnt-eharges  ■      „  ,ho  R  „  , 

I     t')  -  (i.  ]).  I.'!. ;  /„  .,.  Ji,.,!,„y,.  y,.,.,^,  (.,ra,„M, :  a„n;lu 
'./«»/»»»TO„r.,  V.  ^V<.,.„.  (IHUU)  3  c'h.  Sll  * 

Jf  the  testator  has  .„terod  into  a  covenant  to  pay  an  annuity  . 
or  r,;nt.chargo.  which  U    also  charged   on  th,.',a„U    a  d  2  "''"° '"' >' 
no«.,y  or  ront-charge  u  in  tho  naf.re  of  a  dolt  of  ,h    Z2,   ""'• 
or  >n,  anoe,  .    th.  annuity  i,  granted  in  eon»ideratio„  o^        J 
ora^  the  ,,urchase-mon,.y  of  the  eatato.  each  accruing  pa    n    ,t 
must  a.s  between  tenant  for  life  and  remainderman,  h    aZ 
t.»..rf  m   proportion    to   the   value   of    ,he   life   i  „    e  J'Z 
reminder  at  the  .os.a.or's  death.     J,,„,.  ,.  .,,„,,  "^^ ^:^, 

V.  /"".»«,  (lOOG)  2  Ch!  2,1  '''"  "  """"""■-  -''■""'""" 

A..other  mode  of  apportioning  the  liability  in  .u„h  a  case  is 
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Chap.  XIIIJ.  tlint  tlio  toniiiit  fi)r  lifo  slioiild  i>ay  tliu  annuity  lis  it  accrues,  in 
wliicli  Lusu  ho  will  be  cntitkd  to  a  cliarjio  on  tliu  estnto  for  tlip 
amount,  but  not  to  interest  during  his  lifo  on  suth  chargi'. 
In  ir  JI(ini«oii  :  Tuivimm  v.  Jfiinixoii,  i'l  Cli.  IJ.  "jo  ;  fii  c. 
liacon;  Grimrl  v.  Leatlm,  U2  Tj.  J.  Ch.  4-15;  In  re  Ilciiiy : 
Oonhn  v.  Oordoii,  (IfH)7)  1  Ch.  :!0. 


Interest  on 
mort  grafts. 


Liatjility  to 
rt'inaiudcr- 
maa. 


B.  Interest  on  Morto.age.-*. 

The  tenant  for  life  must  keep  down  tlie  interest  on  incuni- 
briinees  upon  the  estate,  falling  due  while  ho  is  in  possession,  (" 
the  extent  of  the  income  he  receives.  If  several  estates  are 
included  in  one  devise  or  settlement,  he  must  out  of  tie; 
nggregiite  rents  keep  down  tlie  aggregate  interest.  Surplus 
rents  of  later  yeai..  must  bo  applied  in  making  up  a  deliuit  et 
earlier  years.  IIo  is  not  bound  to  keep  down  arrears  of  inlere>t 
accrued  before  his  possession.  Diroti  v.  Peficovh^  3  Dr.  "Js.s ; 
CinilfiiM  V.  Jlctijiiiir,  2  J.  &  Lat.  141  ;  Wliithrcml  v.  Hiii,ll,. 
3  D.  M.  &  G.  741;  Mnldnij  v.  Mnhing,  1  D.  R  &  i.V,^: 
Shanhaw  v.  (IMi,  Kny,  ;W3 ;  Tnici/  v.  Liuhj  Ilrrr/'un/,  J 
13.  0.  C.  laS  ;  Alrinin  V.  lunnidi/,  I.  B.  4  Eq.  4U'J ;  Fmnu  v. 
Liiir  L!ff  Amiimice  Siirieti/,  (1F05)  2  Ch.  511;  In  re  liiinni 
KenxiiiijtoH ;  Eitrl  nf  LinKjI'ord  v.  Ililrun  luuHingtoii,  (lOOii  1 
Ch.  im-,  llmii/icooil  V.  Ilonijmal,  (VM-i)  1  Ch.  347. 

If  arrears  of  interest  are  paid  oft  by  sale  of  one  of  tlie 
properties,  future  income  remains  liable  to  recoup  tlio  cuiiitiil 
ap[ilied  in  paying  such  arrears.  Iloni/trood  v.  Ilonineooil,  (I'J.  Ji 
1  Ch.  347. 

The  tenant  for  lifo  is  not  personally  liable  to  the  mortfriigee 
for  the  interest,  and  if  he  receives  rents  without  keeping  duwn 
the  interest  he  cannot  be  sued  by  the  mortgagee  for  back  rents. 
///  re  Murhr/ ;    Morlii/  v.  Siiunderx,  8  Eq.  51)4. 

If  the  tenant  for  life  does  not  keep  down  the  interest  te  tlie 
extent  of  the  rents  and  profits  he  receives,  his  estate  niiivlw 
sued  by  the  remainderman  for  what  the  latter  has  to  [uy, 
owing  to  the  tenant  for  life's  default.  Bnhlirin  v.  lliihhni,  4 
Ir.  Ch.  5(11 ;  0  Ir.  Ch.  16G,  where  Lord  llomilly's  dictiiiii  iu 
Ken.'<inf/foii  v.  lioitrerie,  19  B.  39,  is  explained. 


If  tl 

whifli 


iii:i)K.Mpno.\  OF  KcimmiAsa:^. 


"}■''    '"■'■''"'•'1    'IllliDg    tl.c.    Iif„     U. 


iiu'unilraiii 


S(3 
ci"«p.  xtm. 


i"  O'lMitv  Micl,  ,o„(,  «;  "«<"«"'•<'»  rcovereJ,  it  scorns  that  T"'"  I'"''''' 

^i.i-t.u,,t':,r:L:,t^'77«,*;  •'—.„„.  ^"^ 

n..m  and  ],e  will  tX'  ^'■■''"'"  '°  ""=  '-""ainJcr- 

-  so  .,.0 „.„,„„ ,„,,i,.^j_,,^,  .^  __^^  ^^^^.^     „,;:;"'«■«''- 

'"  ""'  excess,  nor  cim  ho  rocnv,.-  ;t  t         .,  cii.irgo  mciousuf 


'es    in  Tenaut  for 


t 

»-•- 


f'     l''=l>'Ml-HOX„,I^.,.,.„„„,^,.^^ 

'^f  the  fouaat  for  life     V         "^'';;™-"d"n,™  aro  children 
'.•'/«,//„„,  Ilia.  ,t  J,     ,,,,  ■"'°;    -'.    Ji»'>iii//„„    V. 

r„/,7„„-  I  li  ;  V,,  ,,,..    ;       ,        '  ^""''"'!'  "■  J--'>'-i  of 

^'^"'0  1  Ch  Mr.   /';■/".  "'         ""■  "'"'"!'  ^-  "«'"'"'/, 


Ri»ht  to 
rodttiia. 


Tenant  for 
lifo  pit^in^ 
<'tf  iiiL'uai> 
I'raiiees. 
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Clap.  XLHI.  ti)  ropny  the  whole,  tlie  (piuints  for  life  must  abate  rateably. 
Ill  re  Nipc<iii\  Sdllnl  Extiiten,  (100(1)  1  Ir.  '-'itf*. 


1).    EsTATK  I)n  Y. 


If   the  tenant  for  life   charges  the  inheritance   under  tlic 
Finance  Act,  1894  (57  &  58  Vict.  c.  30),  s.  9  (o),  with  instal- 


T(>nant  for 

life  niUKt 

keep  down  ^ ,  -  v 

cstato daty.      „n  the  unpaid  portions.     In   n  Eiirl  lloiie'ii  Siltleil  r.xliil'   . 
liarl  JIuirc  V.  Kiiigmtr,  (1903)  2  Ch.  09. 


Es-tate  duty 
in  rBBpt'ut  t>f 
juiuturc. 


For  the  purpose  of  ascertaining  the  estate  duty  payaUo  Ly 
a  jointress,  the  jointress  is  to  ho  treated  as  tenant  for  lite  .it 
a  sum  equal  to  the  value  of  the  jointure,  capitalised  at  tlic 
number  of  years'  purchase  at  which  the  estate  as  a  whole  was 
capitalised  for  the  purpose  of  duty,  and  she  is  to  be  char;;o(l 
with  estate  duty  on  that  sum,  but  she  is  entitled  to  thmw 
the  duty  so  charged  upon  the  corpus  of  the  estate  upon  the 
terms  of  paying  interest  to  the  tenant  for  life  at  the  rati' 
actually  paid  to  the  Crown  until  payment  of  the  duty,  and 
thereafter  at  the  rate  at  which  the  duty  could  be  raised  liy 
mortgage  of  the  estate.  In  re  Vurker  Jenh ;  Salt  v.  /.(-'/./■. 
(189S)  '2  Ch.  64:5  ;  In  re  DiiI.e  of  St.  A/bans;  Loikr  v.  Diilr  nf 
St.  Album,  (1900)  2  Ch.  873;  see  Dr  Qiiettnillc  v.  De  QmH<  olh, 
92  L.  T.  7  j8 ;  93  L.  T.  579. 


Leasing 
powers. 


I'Llimited 
IKiwer. 


t.  oiitract  for 


VII.— PuwERS  OF  Leasing. 

Largo  powers  of  leasing  are  conferred  upon  tenants  for  life 
by  the  Settled  Estates  Act,  1877  ^40  &  41  Vict.  c.  IS),  an.l 
the  Settled  Land  Act,  1882  (45  &  40  Vict.  c.  38). 

AVhere  express  power  of  leasing  is  given  without  limit  of 
time,  it  is  a  question  of  construction  upon  the  whole  inst.  ..incut, 
whether  the  power  authorises  leases  beyond  the  life  "f  the 
tenant  for  life.      Vivim  v.  Jcgoii,  L.  It.  3  II.  L.  285. 

Under  the  Settled  Land  Act,  1882,  s.  31  (2),  a  contra,  t  bva 
tenant  for  life  for  a  lease  binds  the  remainderman. 

Independently  of  the  Act,  a  contract  for  a  lease  by  a  teDom 
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for  lif„  with  ,,ow,.,.  „f  i^,,, 
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isnotautl,„ri.od  bv   hi"   '''''' "''"f  "'«  ™vonant  f„„„ow™-'™- 

"-  I-nver.      /,..„„«   "'  .:^;;'  ^';  -"--f  >-«  i^  -tl.i„ 

O.  L.  .J4-^  :  7  Jiir    lir.    /'        r-,  -"'">    i     X.    tV 

Ch.  D.  519.  ■      "  '■"""  '""'  '-'"'■■"  <'"■  V.  ?•„«„,  ;i.3 
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^iii(>.vokTj:xamk„uL,i 


-.  "^t:::;:\j\r"  tr  T^' ''""'■' '^  t'''^™  t"  renew 
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•i! 


Chap.  XUII. 


PiirchaBO  of 
rtvcrBion. 


Tenant  for 
life  may  piir- 
cliase  eatate. 


Purchase  of 
reversion. 


Policy 
moneys. 


It  nmki's  no  dilfmiuo  tlint  ii  ]»irliiulni-  rcnownl  is  direotc'l 
to  enuro  f<ir  the  Iwnulit  of  llw  trust.  Tmimr  v.  Eluorlh/,  l 
B.  487. 

A  purdinso  of  the  reversion  by  thn  tenant  for  life  of  len.-^r. 
hoWs  renewable  by  contract  or  custom  enures  for  the  benefit  "I 
the  estate.     PhillliM  v.  rhillip^,  29  t^h.  U.  «7;i. 

If  there  is  no  trust  to  renew  ho  is  entitled  to  a  charge  for  tin; 
purchase-money. 

If  the  fee  is  conveyed  on  the  trusts  of  the  will,  the  first  tenai:! 
in  tail  who  would  have  been  absolutely  entitled  to  the  leaseliul.l- 
is  entitled  to  an  intere>t  equivalent  to  tlie  residue  of  the  tiim 
which  would  have  been  left  at  the  death  of  the  tenant  f.ir  lilV. 
Imm  v.  Willi,  (.  Ch.  D.  700. 

IE  the  fee  is  conveyed  to  the  tenant  for  life,  tin'  first  tenant  in 
tail  is  absolutely  entitled.     Imiir  v.  )('.;//,  (i  I'h.  D.  7l)ii. 

The  tenant  for  life  may  purchase  the  estate,  if  sold  mvl:-  :i 
power,  though  the  power  is  exercisable  with  his  consent, 
Dimii'i'Jii  v.  Tiilliof,  C  Ch.  32 ;  llmmni  v.  Diiemir,  T.  &  IE.  M  : 
see  (,'/■#■//,  v.  Oweii,  (1U07)  1  Ch.  II)  J. 

And  he  may  purchase  for  himself  the  reversion  subject  to  a 
lease  not  renewable  of  which  he  is  truant  for  life.  UiiiiilnH  v. 
HiKirll,  :i  Mer.  I'JO  ;  Loiujtm  v.  WilJii/,  7U  L.  T.  770  ;  ISi  nn,  \ . 
lI'iU,  (1905)  1  Ch.  020. 

It  the  will  contains  no  trust  to  insui'C  and  a  policy  is  ell'cct.  .1 
by  the  tenant  for  life,  the  policy  moneys  belong  to  him.  .S'.,///),.'"i 
v.  Vernon,  10  Jur.  189;  H'«/KiV/,vr  v.  JSnIii'ill,  -':i  Ch.  1'.  1>>: 
Gausscii  v.  Whatman,  93  L.  T.  1 10. 

As  to  the  effect  of  the  resumption  by  a  tenant  for  life  of  a 
holding  under  sect.  21  of  the  Land  Law  (Ireland)  Act,  ls>l. 
see  Miiitin  v.  Mtirfiti,  (1898)  1  Ir.  112. 


IX. — EsTorrEL  acaisst  Tenant  fou  Lifk. 

j.,to    cl  If    tenant  for  life   under  a  will   enters  into  posscEsioii  nf 

where tesiaior  )^,j|j  devised  by  a  speeiiie  description,  to  which  the  (oluM 
oranimpcr-    bad  either  no  title  or  nn  imperfect  title,  and  the  tenantlm- hi'' 
fed  title.         „^,quii.(,5  a  title  by  possession  against  the  true  owner,  tlu'  t'  i,;.i.! 
for  life  cannot  claim  the   land  as  against   the  reniaiudcimaii. 


FiN!  s  ON  Adsiission— RenkwaLS. 


//■™v!-.,Wv. //,,„■/../„,,   11  ir„  o..j,|.     ,     , 

fl«'-)  1  V-h.  410;  o  ('h.  „„  '•  ^'-  ^'  '   '""''""  ^-   ■'•'■'^.^"•"W. 

A  .li.(i„o,i,.„  l,„s  boon  n,„,l„  bo,„.o.n  tho.o  ,...ps  „„,,  „  ,„ 
"IiHv  „  fa,tator,  Imvinp  „  goo,!  (ifl„  f„  ,      ,        ,  ' 

.s  no  csto,,,,,,].     /,„„„,,  ,/„„„,  IS  E,,  :i-.„     /    ;    r      ? 
2C1,.7(..  '  '""■■   ^"■''"■'■-   '''ll"l>.{\'M->) 

'"■"-Ivos    or    for  their  trusto.   „,„,er   tl.o   wil        T  '   t   o 
J«isin„9  appear  to  1,0  iii,.,nsis(o„t,  '"" 


t 
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to  their  enjo^-ment.  ■■■■"a.ndermaa  according 

«■■• «-  upon  th  t^  t^ir^fir  T ""  "'"■'" ''""'- ""- " '° 

'•^J,  ""  appeal,  Law  Mag,  vol,  S.3  n   1 1  o  .  ,  ■  '    '    /       ^'• 

I;    II.  T  '••--'>  r-  II-'      unriiiroiK   V.  Kraut   4 

J-\.  ,i-,;  Lcwin  on  Trusts  4il,S  •     c    r  „       .  J  i.  «.<,,, 

^r  ch  D,';;,  ""■  "^^  """"  ■■  ^'"■'"'-  "'■  ^'"^  V,  j:„,„., 
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Chap.  XLIII. 


Finos  raised 
by  myrtdrigi- 


Apportion - 
ineut  of  cost 
of  renewal. 


Title  to  fand 
for  renewal 
wTien  renewal 
innKWtjible. 


ront.  au.l  profits,  and  a  gift  of  the  rents  an.l  Fofit"  '"  '""' 
subjoot  t)  tlie  trust  ('-);  or  of  tlio  surplus  ronts  and  iirnlil-^ 
only{r)-   or  by  a  direction   to   jmy  Bnts  out  of   tho   nnnu;il 

routs  {,n-  !>'"'"■  V.  i".''''-.  1  I^-  J'  '^  "■  -'^-^  ("' '  ^'"'■''  -^""•''"  ' 
V.  LonI  C,Hlo,jii»,  17  Ves.  485  ;  lil  \  e'S.  <W"' !  ■-'  Mor.  3  i  hnl 
of  fihiftcibiii'i  V.  Diih'  of  lIm-lk,rowjl,,  'J  M.  &  K.  Ill  ('.i; 
Sh„e  V.  r/m<l.  -i  B.  C.  C.  '247  ;  r,  11«.  4M,  n.  (.)  ;  Soil.;,  v. 
»««/,  -iO  15.  482  (.0- 

If  tho  Bncs  nro  to  bo  raised  out  of  tho  routs  and  prolils  -v 
by  mortgsgo,  tlio  tenant  for  Ufo  is  bound  to  keep  down  Ih  ■ 
interest  on  tho  whole  sum,  if  raised  by  m.^rtgngo,  and  not 
merely  upon  that  portion  of  it  whieli  is  uUlmat..ly  paid  by 
him.  Gmmcoo'l  v.  Vvvn,,,  4  B.  41;  P%^v.,  v.  Ahh,.l,.  J 
M.  &  K.  07;  Jirein  v.  Cwrid;  -i  Y.  &  C.  Ex.  710  ;  -I'"-  - 
V.  Ilimmirl,  -.'8  B.  31^i ;  Junt«  v.  /«/"»,  o  Ha.  4 HI. 

In  tho  nbsonee  of  any  direction  how  the  oost  of  renewal  is  M 
be  borne,  tho  rules  nro  :— 

„.  If  tho  teuant  f<jr  life  gets  no  ndvautago  from  tlie  reii.Mil. 
the  sum  to  be  paid  by  tho  mnaindorman  is  tho  sum  iutui.lly 
p^iid  with  compound  interest  at  4  per  cent,  down  to  tlr 
death  of  tho  tenant  for  life  and  simple  interest  atterwaias. 
Ni<ihU,uj,,k  V.  £<m,o«,  1  B.  C.  C.  440  ;  WIdh'  v.  Wluh.  '.I  \  ,  s, 
5-57  ;  GiiMlii'/x  v.  GhIiHiiiJ",  3  Ituss.  200. 

h.  If  tho  tenant  for  life  lives  to  enjoy  tho  bei  ,.  of  (lie 
renewal,  the  remainderman  has  to  pay  a  sum  bearing  ll.o 
same  proportion  t,)  tho  whole  sum  paid  as  the  benefit  be  ..is 
from  the  renewal  bears  to  the  whole  of  the  renewed  lease  v,uh 
interest  as  before ;  eases  -iuprii. 

r  In  the  case  of  renewable  leaseholds  for  lives  the  same 
principles  apply,  tho  value  of  the  lives  being  calculated  at  ll.- 
time  of  the  renewal  according  to  the  tabl.'S  framed  U  tW 
purpose,  the  ehaneo  that  the  new  life  may  fail  during  t'.ir  sul- 
sistenee  of  the  other  ce^tiii.-^  Vie  ik  being  apparently  tl:v  ■>" 
upon  the  remainderman.  Joim  v.  Janes,  r,  Ha.  44^0  ;  lf'r,,~  v. 
JInrris,  32  B.  333  ;  lirmlford  v.  Broiaijohii,  3  Ch.  711. 

If  the  testator  has  directed  the  creation  of  a  fund  f  r 
renewal  out  of  the  rents,  and  *ho  power  of  renewal  is  siibse- 
quently  destroyed,  the  remaindernion  will  be  entitled  to  tlio 


RI'iltT  TO  POSSESSroy-TITLK  DKR,,.,.  j^g 

n    IJ.  J.U;  sec  //„,,/„,„■,/  V.  />,y,,^ ,-,  c],   .^,|., 


XI.— Itifiiir  1(1  l>i 


An   oquit.bl,.  tenant  f„r  lif„  is  „,,  ,„«„„i  „^  ^^  _ 
..««n,  bnt  the  C„nrt  l.as  a  ju.lioial  .,i..eti„„  „s  to  ^.^  "'"3, 

upon  tenants  ..  life  by  U,o^:t  ,^'     il^T  rTlf  --""^""" 

^..  .11  be  et  .nto  rossess.on  n,,o„  proper  undertakings  for  the 
1-  ot,on  of  he  estate.  /.  ..  n,,M,,  04  L.  J.  Ch.  "s/.  /, 
n  ,ll,<y  n,,,  V.  W>«™,  (180.3^  2  Ch.  .309;  /„  ,.  j^L^ 
Mlmimit;  ]l,„j„t  v.  Kitlor,  (1«)4)  1  Cl>    17'  ■    /  ,.   ,      , 

/>>*•,  .sv7^fr„„.„,,  (lijort)  .^  ei,.  839.  ■         -'^"'"■'' 

As  a  general  rule  a  tenant  for  life  of  el.attel,  is  bound  to  si-n  r 
iJ.  t.  U  2, 9  ;  Cw«/,»//  V.  Soaiir,  1  Coll.  28,5. 


't- 


XII.  -Title  Dekd 
Tlio  right  of  po.,5efsion  of  the  title  deeds  fu 


fstilti-    tlurufr,,.,  "l        I    .'    ",   'I °   ""eus  lullows  the   legal  Lry.il  tenant 

•  "'*''''"'    '"^Sal  tenant  for  life  is  entitled  to  the  tMe  l^ZZu. 

title  dccdc. 
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Ch»p.  XUIl.    (Wds.      (i''!n>rr   \.    JI'nnn,n;/h-ii,    '22    IS.   iV*7,   tiil'f  ;    Alhnm>l  v. 

lUit  if  tliLTi'  is  miy  itrobuhility  tliat  Im  will  imiko  u  wiMii^'I'iil 
UBO  of  tlit'iii,  w^  for  idstiuice  by  tnkiiig  tln'iii  out  (if  tho  jnri- 
dii.tion,  or  if  thoy  aro  reiiuirrd  fur  tlic  inirjuiscs  nf  an  adiun. 
tlify  may  bo  sci-urod  in  ('oiirt.  Jimur  v.  .Morri.<,  L.  It.  I  <1i. 
G(»;t;  Shnt/onfv.  1,'nhnh,  0  Cli.  ;;lO. 

The  ronirtindormaii  is  entitled  to  have  tin' till. >  ib-oOs  jTo-bu.,! 
fur  tho  purposes  nf  u  sab'  or  otherwi>e,  wliero  there  is  no  dispute 
about  his  title.  Jlinf.s  v.  JC'ir/  of  J>>Mrf,  ■,>(!  IJ.  4U')  ;  PvHtu//  : . 
K'irf  of  Jh/sfirf,  -J"  IJ.  .J  !•_'. 

And  jiosnepsion  of  thi'  titln  AvfU  will  also  be  jjiven  1"  mi 
oqultablo  tenant  for  life  upon  an  undertaking  nut  to  part  wir!i 
them  and  to  produt-n  theiu  to   the  trustees  on  all  reasoual  ' 
oceasious.     In  ir  Unnuih-fH  S,(ll,',l  KsfnU;  VI  t;h.  D.  (i-il  ;   h^ 
Wifthcs  ;    »V>/  V.  »(  yM.-s  (tSUli)  .>  Cb.  mi 


tciiHiit  limy 
Iiavo  jHw-c-*- 
(•ion  of  titlu 


Trees  Liuwn 
down  bt'fort^ 
the  death, 


Fines  and 
casual  profits. 


Money  paid 
on  sum-nder 
uf  lease. 


XIII. — CaI'ITAI,  AM)  I.\(()Mi:. 

1.  Trees  blown  down  and  t^evered  from  the  soil  before  tl;  ■ 
testiitor's  death  belung  to  bin  estate.  Tho  (piesliou  whetlur  lli. 
tree  is  f-evered  or  not  i.s  one  of  fact.  In  re  Aiii'ili<' ;  S'l-lu''"!,' 
V.  Aih-sUf,  m  Oh.  D.  4H.J. 

2.  Fines  payable  on  tho  renewal  of  leases,  subjeL-t  to  wlilli 
an  estate  is  devised,  iiues  on  adnus.sion  to  coiiyhoMs,  ii>i;.! 
profits  and  damages  for  breach  of  covenants  iu  u  lease  bi'loni:  t  > 
tho  tenant  for  life.  Kurl  Coichif  v.  WvlliHlvif^  '6')  W.  li !  i ; 
L.  U.  1  Kq.  ODO;  Jiriysfodr  v.  liriy^itufkc^  8  Oh.  D.  -Vu  ;  !><  -- 
Meilowa;  Norio  v.  lioniuft,  (1898)  1  Ch.  ^iOO  ;  Xohlv  v.  ('■■  , 
2  Sim.  343. 

3.  Money  paid  to  the  legal  tenant  for  life  as  the  consideriili-m 
for  accepting  tho  surrender  of  a  lease  belongs  to  liiui  at  counnun 
law.  In  tr  JhtnlokvH  Settled  lutatvs ;  lufzroi/  v.  JIiiir'"h . 
{im2)  1  Ch.  941. 

4.  Dividends  declared  before  though  not  payable  till  athr 
tho  death  of  the  tenant  for  life  belong  to  his  estate.  Wrujlil  v. 
TuckcH,  1  J.  &  II.  266. 


fW'llAI.  A\l>  IMOMi:. 


5*1 


(j        A.l      ,  '    '"">    I    IJ.    l'.   it   .1.    '.'11.  lT„tr,.ti„„  of 

".  .\i  hftwoon  siirt.,.,,.ii-o  tnii.int,  f,,r  llf„  ,,f  „  i     •  .    ,       I"-"l"'"v. 

liPen  |,,,i,i  ,i..,f  1  •  "'"'"  ""^  II''' "f  11  lii.sinc'»»,    (   i„a  • 

"I"  ...'x.  t..n        f-r  f        "    '"f '  """"■'•  '•-'■•■■■o-"i'''if-f 

'■f»  '^.not  ,,„,„ ::- , ,":  r';:^^  "■'•"''• "» '»-t  for  -:j-^- 

Uncler  siieoial   circumstances,   I.owever    nn    „ll 
lo  nmde  (o  tl.e  tenant  for  I.fV  .'         .""°"""""'   ""y 

a-v  at  hi,  dca.1,   ,     .1  ,        f        ,    '"^'""»''' '^  <'i<'  «o«"itie8 

anJ   the   trustees   .7  „  ^  apportmn,,,!    dividend, 

B   triLtoes   BoU  th,™    withont    the   concrren™   nf    i- 
executors.      JM/,,./,„     y      Hln,l,r„.  ""  ""-inio   of    his 

.'iX.  H.  10.-,  -'-'•  -""*■''■■''  ^.   W-y'/'-'/'v, 

..."r;L"::;\:;,rr:;s;,'-"r'-'- 

"Mrs  of    interest   if     .  ,       ,  "^  allowance  for 

•™«-.-iii^Xyt,r^,:?^'!T''"^''^™''" 


fisa 


i!i  .iiis  iii;nvi:i;N  iknast  tnu  i.ike  and  nr.MAiNnKRMAX. 


I>ivi.k'ii4 


Accimiulated 
profite  of 
tradiufr 
comiiAiiicF, 


Chip.  XLIII.        H,  An  ii'jriiiili  iliviil.-mla   cjii   slmiTS   tin'   liiiaiit      .r   lifi'   > 

cnlitlnil    only    t'l    illviilnnls    niul    1 um'i    di'i'lnnil    liy    \\.- 

comimny.  Hut  lie  is  cntiUcil  to  iIMcIcikIh  nnil  lirmuws  f 
dccInrcJ,  thougli  tin'  iii'Cimmlntcil  i>inlll»  of  ]m»t  yciirs  mv 
niipliid  in  imyinR  tlii'iii.  If  tlu'  I'nmfnnv  p'os  into  liijuiilati"ii 
no  tlmt  no  fiiitliiT  (liviili'ml  nm  lio  il.'.liiri'.l,  niul  tlii'  h-.  i  • 
W)  more  tliaii  Butli.ii'iit  to  rcpiiy  tlir'  nmoiint  (■ri''lit.il  on  ll,- 
blmros,  tho  cxi'i-sa,  tliMUgli  iirisin;;  from  tmuU  rcpri'si  ntiti- 
ac'cuniiilati'd  ]irofit»,  it  nevcitlii'li'ss  ni].itul.     Hum/,  v.  S/iivjr, . 

\2  A\>\>.  a.  ■)'"■"';  /"  '■'■  Al'.hin-jt  :  Sili/ilill  T.  Jklii.y,  I", 
Cli.   ]>.   -''17;    /"   /•(•  Aimilii'jv :    Aimlfmjr  v.    tidriirll,    (!>:!■; 

3  ch.  ;m.  rhimu  v.  y\ihi.  ■v.\  i-.  j.  cii.  hih;  /a.///,  v.  mi.,„. 

14  W.  K.  !Wll;  Xir/m/'iiii  V.  Xiil.iil-saii,  W  L.  ,).  Cll.  (117,  Hi  I;,' 
as  tlioy  ildlilo  that  iliviiloml  imiil  rmt  of  jnoflts  niTuiimlnli  1 
beforo  tho  tcnimt  for  lifu's  intcri'st  coniinoncoil  doi'S  not  lii'l-  ii- 
to  hira,  are  oveiruloJ. 

!l.  AVhorij  11  coniiiany  liiib  no  jiowit  to  inm'n.i'  it>  iMj.ilnl 
hut  Ims  necumulatud  [irofits,  which  it  usi's  iu  fuel  l"r 
capitiil  imriiost'8,  auJ  uftcrwunls  ilistiiluitus  thcni  union^'  ii- 
jiro]irietors,  the  Minis  distrilmtcil  iir"  cii|iitiil.  //;««./,,  v 
liniiiihi;  4  Ves.  Will;  liriiiii  v.  Il,„i>,l,ii,,  4  I'litou,  !S.-.  App. 
fi'-'l  ;  P»W»  V.  roi-l;  111  Vis.  IS.-,;  Chn/lm,  v.  Uml,.,,,,,  I'l 
Vos.  2^:-';  ^^'ilh  V.  iS7«/v,  M  Yes.  :ili:) ;  Kr  imrlc  /lu>/:p,.-: 
Re  Hoilijim,  11  Ir.  Eq.  itH ;  "''"W  v.  CimIw,  7  Sim.  ti:il; 
.BoKf/)  V.  Sj,roi(li',  12  Ajui.  C.  IW-i. 

But  where  tin  extra  lUviileiiil  is  paid  by  siieh  a  eoniiuniy  (mt 
of  the  half-year's  iiroflt.s,  the  dividend  is  income.  J!i:rrlif/  v, 
Waiiwn-iijlit,  14  Vcs.  (ilJ ;  I'rkc  v.  Amhnoii,  1-J  Sim.  IT^i; 
Pmtmi  V.  Melcille,  l(i  Sim.  llvi. 

10.  Where  a  company  has  power  either  to  ilistriliul.-  i's 
profits  as  dividend  or  to  convert  them  into  capital,  ami  tl" 
company  validly  exercises  this  power,  tenant  for  life  iiii'i 
remainderman  of  sliares  in  the  company  are  bound  hy  siuli 
exercise,  and  what  is  paid  hy  tho  company  as  dividend  gi.c.-^  to 
tho  tenant  for  life,  and  what  is  appropriated  as  capital  ciuiii* 
for  the  benefit  of  tho  remainderman.  In  re  ]iurlou\  !('/', 
0  Eq.  '-':)«;  IhOe  v.  Ihiijn.  Ill  W.  U.  209;  Tn  re  Jf.fli,,^' 
Trusts,  IS  Eq.  G9G  ;  //(  re  Bond, ;   Sj:re"le  v.  ]le:«eh,  ■>'.>  Ch. !' 


Dividends 

and  boQuaeB. 


n>«p  xiiii. 


"mi.iiii.Vi    („    j,,,.| 


'■'"'■''     "    <:,|,i,„|i„„i„„ 

■MM''   tinii-  '-''  ' """• 


wt.a  |.ri.(ll«. 


'   "   "   '"'"imnn    tmi,»:vtinn   f„ 

--'M,,„,,i,i.  /  :T"""'r '""-ritaiij 

V^-././,(l,)L,J.Ch..(,SH.  ot'l   tV'"  '"'^ '""'":"■:  ^-'"'-^ 
■-■>  h.  T.  1 1.:;.  •  *  ^'"""'"'  ••  ■"'■""■'■  '■'  V.  //,.™„/,y, 


XIV.-:!,:.,,,,,;  .,VKv  ,„  ,.,,„,„,  ,^  (S,„  ,;s^„«. 


I'liil. 


A.  AVhoro  f!,oro  i,  a  (r„rf  f.,  convert. 


-::=w-^rH=i^:?^=™^^ 


i:,.,  ■     .    ,,       ,      ^^""""'"tfno'it  for  life  thot, 


rato,  so  far  „s  ,.er-o„„    v  i  ,'  "■"^™*M«'-  at  „ny 

"M.  tl.o  diroctionsof  "lielr         '  ""'  "'™'^'' '"  "^^^J""™ 
^^A,,,n.o  is  entitled  to  have  reve^onarv  prop.rtv  e.,...„.- , 

convtTttfl. 


i 
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])ir>'<'li"U  an 
|..|.r..|..;rty 
ii.it  [<ri.'     iiiir 


Kun.-j.ti.m 
uf  L-ertniii 


IiitiTim  rcntu 
of  luiiil 
duviHetl  on 
truBt  for  Bttlo 


mI 


IxiDK 

A 1111  111  Lies, 


u,«„T.  uKTwrKN  T<,.aNr  KOH  uyy.  an»  u.mmndkumvn. 

„,„,,„,,,,„r.I>..v,..lntl,u.l.„.  u.,tmt I  .1,,,  rev.r.inu  t„  U 

«•,«/ V.  i>.n„.n.,  ■-■:.  11. 1.." ;  -M"-"  V-  «';"'.  -'''•/•  ''; 

;„,,  ;   ,  Jur.  N.  H.  l"ll  -,    '■'"»'•"-  '('■  "■"■'•'"'"""  '';,:1    "       ',  ■ 

U.J.&  S.  Il-V.-;    l!;rlU  V.   //.'.'-■  (I!""')   'J  "'•   '"'  ("   ■    '' 

n„r,r  ■   iliilh.-.o„  V.  Umxl^ni,'.  •«  I<-  '!'■  -"'  ('''■          .        . 
A,Ur..,..i.>n..l.utn.,,,n,r..rly"..t..t,.,.lly,.ro.lu,.,uK.. 

Ut.,ln.r....4.s,,roau.inKin.un.swo,.M,.r.v™t    1...   ..-^ 

w„„i.i  not  a..,..iv,,  i.i,uot  u...  u'M  '■■  '-V0  n  -i;'^t-i'"' "'  7' 

i.  ,.,.>.nvorc.l,,n>l"..ti.>"-'l  In'twofU  .or.tul  .....1   m-™-     '" 
/^,W,„,.A-  ,•  //.»•(  V.  Slum;  (\X'M)  1  <-'l'-  '■'  '■ 

TiH.  f«,i  tiiut  cTt.i..  i.v..,-.ty  ■»  «'n'""i  1';""  "»■  '■"^' '" 

,.„vem.,u«m  „.,.  cn.Ul.  tl,.  t..m„t  1...  lit.  ...h.  ,.ruh  ...r 
l,yth.ux.c,.toa  ,ro,,..rty,  if  it   U  -s.-t.^    tnr  th.  ,.ur,,.,..    , 
^pociul  iliivcti..ns  fur  its  nmiuijj.'mfnt.     -I'^'W  v.  /•.",„,,  -     . 

"I'l'l'L  -M  e.«.»  l.ct„ru  tl...  do,t.iu,.  ulliimca  in  /;--.- 

^■, //„//,/ was  ..,taUi.U.a,  wh.™  la"'l  «•■'»  -1""»"    ""  ""-'   '  ' 
■   «,1,.  without  any  power  t„i-.^ti,u„o  ll.o  sale,  and  uwuk  t;.  ..... 

,,im>.ul,y„f  »,.niu«utaluir  l.riu.-,  ur  t.,r  ..mo  oth,.  sul!. ,  . 

,e,.s.,„,  tl,o  lau.l  was  n.,t  suM,  the  to.mnt   for  hto  1-  1»  ■■.. 

„U.:wedth«  routs  uud  profits  of  tho  uusold  laud  as    r.m   h. 

testutor-s  deuti,  («).     And  those  author.t.os  Imvo  hoou  lnll,.«. 

by  Mr.  Justi.0   KoUowi.li  (1^).      It    rcnnins  to  bo  oom,.l.,..l 

whoth..ra„y  distinction  .«u  bo  dnnvu  in  tins  rospo,.      ...<■.. 

,™l  and  rorsoud  estate,  and  whothor  tho  tom.nt   for  l.le  .  u.l.. 

not  to  be  uUowed  interest  as  from  tho  death  at  the  .^o  of  ..  v . 
eont.  upon  tho  vulno  of  tho  land  at  tho  death  ^.).    l":""^''],]: 
«/,.„,^.,  10  Ves.  .;iu,  n. ;   r,,/«.  V.  W/,  a  M^  K^  •■""  :  ^ -- 
,,,-„l.l...hrn,:.,;h  Mad.'-'.i;    )•,/,»■  V.  ««.vr«»M-bnn   1,     '  .. 
n.,...lflMo..iU.,^K^^.)  ^  Ch.301;  /'.  -  V«M-      '" 
V,  llakr,;  (lUOU)  ■-'  Ch.  ^i'^  ;  /"  'c  Eorl  of  V.ml.J  :     /-  ™    ■ 
yM,-«/,y,  (1»»»T)  1  Cb.  m  CA  ;    ■< V„/«™-/'  V.  H  ™''™'/', '  >■"'" 
A.  C.  Wi ;  see,  too,  YaU.  v.  1'"/^-,  -'■>*  U.  " '•  '■); 

Where  tho  trnst  was  to  oonvort  suol.  iK.rtion  ol   tl.o  ...tat..  ,i- 
,,,.„,,lnot  be  iuvefced  in  the  i.ublic  funds  and  tho  »,.......■"• 

the  residue  was  gi.en  to  a  tenant  for  lite,  it  was  held  tnat  1... 


IfltllHtK  niVKX  TO  CKIIWiNs  IX  s|-c-(KSNItiN 


SS8 

An.M.iti..,,  l,..i„„  ,,„l,ii„  f,„„,.,  „ I  „.,t  ^„  ,,„„„.,,,„,^ ,,,_,,  „,,^,  ^^^  jj^jjj 

th"  iMiiunt  f.,r  lifu  «•,»  ,.„tiil„  1  („  ,.„j„v  ,1,.,,„  ;„  ,,„.„,^    /^„„,,„.,/ 

V.  A«//, '.'7  i„j.  cii.  IIS;   ic,//,;,  V.  .s,W7., ;  |.:,,.  IV.-  ,.-.. 

Tiiiiin-  V.  0/7,  IM  |-,',j,  i.iv;. 

I'">v..r  i'„i,f.iiv,l  u|....,  Irusl,,  ,  („  |,„.||„„„.  „  ,„1„  „r  („  ,,,(;,;„  ,,„,,„„, 
wriinli...  un,    n^.^■U■:\  will  not  ultiT  llm  rinliU  „f  (..f  mf  f,,,.  jir,.  '■"""■'"™' 

""■1  ivr,mi„.i,.r,M,m  /„ ,v  r,„/,,.,ii  w.it.iiip;  i„ r,ci,,,i..,-  t.;;;,:.'.'""' 

I%i;//,„y.  //,„„,  .l;ii;.-,|  1   c;,,  -j;);!,  «I„.,,,  /,„//,/,,,  ,.   .s,  ■,/„„. 
■IX.  It.  Iii.\  \viisn..t  f.,llinv,..l. 

Hut  if  ill  ,url,  ,1  ,,,„.  uliat   i,  f-ivrn  l„  tl,..|,.,mi,t  fur  lilV  i,  (.,f..  „f 
ll.o  mcomr  of  tl...  coiiviti-.l  ami   iii.....ivi.rt,a  pro|„.rlv  or  Ih,.  ""•","""""' 
"■'■•"im  of   tl„,  „.  urilu-s   fi.r,.*„ti„;.   tlin   ,>|,,t...  !,„  ,vill   1,„ 
■'"!>t|.  .1  t..  Ill,,  ill.-  .iii,.,,f  f,.,.i,riii,..s  i-.-t,iin.-.l.      )/-,-,./  V.  ,v„„//,    1  I 
■^'"'-  -"•';   /"  '■''  ■/■/" '<,    ir.,..'y.  T-/,™,,,..  (I.silj  :;  ,-|i.  |,s':;, 

Apiun,  III..  t...,t.,t,-.-  niny  (-x|.r,.>4v  ,li„-rt   tl,„  i„,o,i,„  „f  ,„'y  i.i,,.,,,,,,,,,, 
|nit  of  the  i-sifttf  i-oiimiiiinj;  uii.-onvi-rt.il  lo  1...  upoli,,!  i„  !|,'„  "i'l''>' """""• 
-iiMi.     .ly  (19  till,  in.-omi-  of  tli,-  (-oiiv,-rt,..I  ,..,t:it<-.     li,  sii -h  «  ,.;,.,.  >'""' '"■"■■- 
tl..-  l.-nmit  for  lifu  will  1,„  .-ntitlf,!,  it  tin.  t.-»t,.t..r's  mi,il„l  i.,  I.,ft 
11.  .1  business,  (.,  tl,.,  inl-ivst  ,iii.l  ,,r..(its  nm.l,.  l.ytli,.  <-U|.il„l,„„,l 
it  tl„.  t,  -tutor's  l„isiii,-^s  is  c-:ii-ri".l  on  t.,  tli,-  [,rolit»  of  tlio  l'„i«i. 
ii.->.-  !").     (In  till,  otlu-r  liiin.l,  if  in  tlio  i-.xm-iso  of  tli.-ir  ,lis,-r,.. 
liun,  tlio  tru»t,.,.b  rL-lnin  u  n  vt-rsiou,  th„  t,..i;i„t  {^r  lif,,  „ill  not 

'"■  ""litl'"'  t"  any  ill 10  in  rosii.-i-t  of  tli.-  ri.v.-r.-.i.in  (/,).   J/„rf,,/ 

V.  MruMilm,  ■,'  Jur.  N.  a.  Wm;  Johmton  v.  J/,,,,-,-,  T,  J..  .1. 
I'll.  I-V) ;  l.nm  V.  Luiii,  .').>  L.  T.  JJO.j  ;  ■>\i  AV.  1!.  -lN-1 ;  \y„i,n 
V.  IIW,.,-.s,  :)-.>  h.  T.  yUli,  n.  ;  /„  ,;.  < %„„,lhr :  (%,',„. Ihr  v 
A.-™, -.'(J  CIl.  U  t-.' ,  /„  ,-,-  r,-„„//,„,.,.  .,/,-,/,/,,,.  rr.,.,!l,rr 
^:l->)  ■-'  Ch.  Oti(„);    .1/,,,-//,:  V.    J/,,,./:-,-,.,  .0    |I„.  70;     l;„„.l,,  y 

II'I''k  (11)00)  -J  I'll,  I117  (/,), 

il.  AVliero  thort.  is  110  triisl  t.)  c-oinurt. 

in  suc-h  ;;  .-nso  tlio  nil.,  is,  tlmt  when  11  r..si.li„.  ,,f  i„.r.soiinlly  u.,h  i„ 
"  gn-..n  .;/  mrme  to  Bovi-r-il  i„.r«,ns  .'.UA-M^iv^■^•,  w,i.,tin),'  |,ro-  "''"'■'"  '"■' 

l"-rly,  an.I  propoity  invc-tc-a  in  a  mannor  not' iuithori.s"  I  by  '"" ""'' 

1!'.'  m\\  must  b-  couvort.-d,  unlws  it  ai.,,..ars  fi-.,ra  tlio  will 
lliiit  si.«.,|i,..  eiij.,ymcut  by  tlio  tenant  f.,r  lif.-  was  int.-n.le.l 
ll'^r'  V.  Lor,/  Dm-tm,mtli,  7  Ves.  1:17  ;  Mm.,:,  v.  ,/„/,„,,™,, 
■  tyi.  441 ;  Mryir  v.  tUmoiiHen,  0  De  (i.  &  S.  7l!;i ;  ///.,„„  v! 
^■'''.  ■->  D.  M.    &  G.  77-0 ;     Thornton    v.    iV//,,    LO    B.    19;)  ■ 
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WOnXS  nETWElV  tenant  for  life  and  HKMA.NDERMAV. 

M,.c,lo„„l,!  V.  Irri,.,  8  «..  V.  101  ;    L,o,.  v.   IIam\  (^7)  1 
Ir.  :t-' ;  soo  >)7r//./'r»/,-  v.  i»/"',  «  H-  !'■  2'  '• 

The  rule  does  not  apply  to  a  settlement  by  dood  In  „  I  .■ 
W™„/««...  :  J>:«sl..,l  V.  C»»y..--,  (1!">1)  2  Ch.  .  rO  ^ 

The  rule  is  limited  to  personalty,  and  the  tenant   or  Ufo  ,.  n 
entitled  to  any  allowance,  if  real  estate  fornun.  part  o^  a  resM.- 
devise,!  for  life  is  unprod«eti^■e.      1  «''■«  v.  1  "/'■«,  -'«  ^-  " ■ 

T  e  act  that  the  residuary  gift  includes  real  esta  e.  . 
de'lf  which  is  speciRcdoes  not  entitle  tj"  tenant  ^rh- 
to  spcciflo  enjoyment  of  the   residuary  personalty.      Ho.     ^. 

The  rule  in   7/-«.  v.    Lonl   m,;,„.,t,   "must  he   ap,  . 
Je!     M-n   tl.o    fair   construction   of    the   wdl    you   h„d 
i;Lt' indication  of  intention   that^  it  is  ^^'o^  ;;>;^";: 
the  burden  in  every  case  being  upon  the  r--  ;;'     ^ 
rule  of  the  Court  of   Chancery  ought   not   to  bo  opi  h   I  n, 
t  itioular  case,"    per   James,  L.J.,  M.>r,o,M  v.    / 

'  ?hJiul^  «Ss  way  more  readily  to  an  indication  of  con...ry 
•  .         ,    in    the   case   of    an    absolute   gift  foUow.-d  l,v  :::. 
intention   in    tiie   case   ui 
executory  gift  over,     /«    re   Mu.,, ;    JMo-  ..   M ', 

'  ?hj"tes  are  numerous  in  which  the  question  has  ho.n 
Jlrle,ber  a  sumcient  intention  ha,  been  shown  . 
tL  the  ease  out  of  the  rule.  Probably  they  are  not  all  ,  ;n 
Sen!!  with  each  other.     It  is  proposed  shortly  to  sumu..,. 

"T  intention  to  give  the  tenant  for  life  enioy,..t  . 
.recie  may  be  gathered  from  the  language  of   the  .e-.h,„,. 

^' Where  the  gift  is  residuary,  a  more  enumeratiou  of  l«v:;- 
2s '::iiiduary  gift  will  not  alone,  enUt...- 

c      Vf„  tn  eniovraent  in  specie,  more  espec.ally  it  nil 
:       :;trnumeratLlparticular.»chasdebts.caa., 

be  Intended   to  remain  outstanding.      S„mr!,nul  ..   O 

^'li  r^rue  construction  is  th.the,ftisnotresi,h.^^^^^ 
a  specitic  gift  of  the  enumerated  thu.g.,  the  .e,...,.. 
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™M,,1  to  s,,ooiao  onjoyna.Mt,      F„,.  „.;,  ^  „,,.,.^.  i^  ^,, 

d._st,nof,.„    Lotwooa    lou»e),ola.   „„,1   a   b„.iae.3,      7,',,/,„„,   v    -- — - 

//«V«,.,/  V     !„„„,,   10  13.   oo:i;     A,^„  V.    /,V,  28  1!.   -,,ri 
■V-«//,v  V.  JI„.l,jk!mo„,  :y>  W.  1{.  2d0. 

If  the  gift  ,0  tl,o  tc.„„ut  for  life  i«  <.f  ,,ro,,erty  i,.  ovorv  slmpo 
.  I_iu  whatever  rra.mer  it  is  .ituatoJ,  and  the  property  "to 
I'lt  IS  g,ve„  to  the  rom.in,lorm«n,  tho  tenant  for  life  is 
.■ntitlea  to  speeifie  enjoyment  C.Mu,.  v.  CM,,.,  2  JI  &.  K 
.»•!;  -e  7'„./.„vV,y  V.  yv*.;v«y,4  11.  &  C'r.  ^8!);  //^^vyv! 
Ihi,;-fii,  .,  li.  I:||.  ■' 

Ana  if  the  testator  distinguislies  between  tho  enumerated 
tl"U{?3  and  the  residue  by  sueh  words  as  "firstly"  and 
■'.srondly,"  the  tenant  for  life  n.ay  bo  entitled  to  sneeific 
o..joyment  of  the  former.  0„h,  ,-.  .%■„*,,,  VI  ,Sim  IIJ. 
si'o  Uuotlv.  Chiplmi,,,  ly  ]!.  |)().  ' 

-'Upon   tho  que,tioa  whether  a  gift  of   the  "rents"  and  K,r,.,„„, 
■■"^■m.  of   -he  res,due  to  tho  tenant   for   life  is  sufficient  to  ."--l --"'»" 
™ti.le   h,m    to   speelllo  enjoyment   of    leaseholds,    tho   better  ^^■ 
.'P....on   appears  to   bo   that   if  the  gift   is  of   residuary  real 
«A  personal  estate,  the  word  "rents"  is   satisfied   by   being 
.v«e,ot^   real   estate.      I„    ,r    a.,,,,.- ;    a,,,,,..-,    a,,,,!, 
1  .'.    1  Lli.  SSI  ;  approving  dicta  in  ll,„;k  v.  P,,,,,,,.,-   \  Dr 
..,  1,!);    Ov„V  V.    m„rh;  iO  h.  .J.  Ch.  :ir4,  .-iro,  and  not 
Mo«.mgd.ct.>inC..„..   Cn./.,,/,   ,7B.007;    (A.™,; 
J;..",.,  ^^    B.  -JO-    V„Ml  V.  UoUr,.,  3->  B.  Ho  ;   see,  too, 

■  ••  ;  lliiof/,  V.  CuiilloH,  7  Jur.  \.  S.  207. 
It  «.™si„,matorial  whether  i^...  testator  had  or  had  not  real 
•    0  at  tk.  date  „f  Ins  w.U  or  death,  as  atler-acpdre.l  real 
<>latc  would  jiass. 

rnJer  the  old  law,  if  the  testator  had  no  freeholds  at  tho 

1*  of  Ins  wdl,  as  atter-aequired  freeholds  eonld  not  pa  I    i 

™  necessary  to  refer  the  word  "rents"  to  leaseholds.' and 

-au..ly   ho  tenant  for  life  was  entitled  to  speeiHc  enjoyment 

•hem.     It  seems  the  s.ame  result  would  'ollou-  i,>  a  modern 
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will,  if  tlio  rrsi.Tnury  trift  is  .-^o  liiiutu.!  iis  to  o.s.lu.l..  frw^liuia-. 
diimkliullilll  V.  I'milillllOll'/o,  ■-'  B.  "il-J. 
:i.  An  intention  to  ^'ivn  Fpoi'ific  onjoyniont  may  liii  int.'vr.-l 

from  lh<>  gift  '"'''■  "f*'"''  *''"  '^'^^"'  "^  *'"'  *'-'"''^"'  '^'"'  ^''^''' 

Tims,  a  gift  of  a  specific  irart  of  tlie  resiiluo  !it  the  Jeatli  of 
the  tenant  for  lifo  entitles  the  tenant  for  lite  to  enjoynii'nt  .f 
that  part  in  speeie.  //»«-'■  v.  I/'.','/,  1 ->  Jur.  !).-,•<  ;  IS  L.  J.  (  h. 
22;  Ihf:,,i/rv.  Jnnihin^'H  ]!.  Il-':i ;  ll'irm  v.  Po.'/wr,  1  Ih-, 
17-1;  CoW««v.  r„!li,is,->'Sl.&K.  703;  D'Jufir  v.  7V.'/iv,  1.' 
Sim.  1. 

4.  .^pceific  enjoyment  may  l.e  inferreJ  from  directions  gi\.ii 

to  trustees. 

Thus,  an  express  trust  to  convert  at  the  ileath  of  tlu;  fi'ii:.ut 
for  life  {«(),  or  not  to  convert  for  a  given  time  (/■),  or  withmit 
the  consent  of  the  parties  ('•),  entitles  the  tenant  for  lilV  tu 
specific  cnjoymrut  in  the  meantime-.  A'rorl'  v.  .S7.y«r.  ■_> 
M.  &K.  (lyi);  //'"«'  V.  fimtl,  1  Do  O.  &  S.  ■->!!);  }r„m,  v, 
Jlanr^/,  r,  ]5.  l:i  1 ;  Jlrlfnnir  V.  h'lnml;/,  1  M.  &  Cr.  Ill; 
l)mi,l  V.  M  «,vr/,,  2  Y.  &  ('.  »'.  •-'.Ill ;  7.'"«r  v.  /i',»r,.  -i  ];. 
27V,  («)  ;  (/m',1  v.  yj(v7^«,  1  D.  J.  &  S.  04!)  {/,)  ;  ///«-■.  ■  v. 
l/ii,rrs,  :j  Ha.  (iO!)  (-■).  .V///<  v.  J////s  7  Sim.  501,  seniis  i.  t 
in  acconl  with  other  anthoritics. 

And  a  discretionary  power  of  sale  given  to  the  trustn.-  .4' 
the  tenant  for  lite  is  inconsistent  witli  an  inmiediate  sale,  iuil 
entitles  the  tenant  for  life  to  enjoyment  in  specie.  iZ/ii-/.,,'  i. 
JfoHiil,  2  De  G.  &  S.  ■',)<■) ;  llomkii  v.  Iloinlrn,  17  Sim.  oi: 
SiiiijMii  v.  Lnlrr,  4  Jur.  N.  S.  1','CO  ;  Sl.-irriiij  v.  If'/'w,„  .  .'I 
B.  ■,'75  ;  Til  IV  leoimrd  :  Tlimhahi  v.  Kiii'j,  -,'9  W.  1!.  2.'.  I ;  /.'  ■■ 
VUcui-ii  :  B.-HiaMU  V.  CMii,  (lS!)(i)  2  Ch.  lOI);  A'.-  /;.»/,W», 
7>,v//vr  V.  lIcMnm,  94  L.  T.  307  ;  see  JM  v.  r-(.'/«r//,  -Jo  1;.  ^i ; 
7,V  IJem-Uiin'n  Ti-mt,  29  B.  171. 

A  direction  to  sell  certain  parts  of  the  personal  cstaf-Mvitli- 
out  any  similar  direction  as  to  the  resiilue,  is  not  nl  ma.Ii 
weight  as  showing  that  the  residue  is  not  to  he  convi  rtcJ. 
Oifi  V.  Bcnf,  5  Ha.  34. 

And  a  trust  hy  sale  of  the  residue  or  so  much  as  is  u-ies- 
sary  to  pay  dehts  and  legacies,  has  been  held  not  to  entitle  tlw 
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Sfi9 


'X^-f  ;;?-;t:r- ;.- -- „...„„ 

»-<">.  ornot.  r;,'::  ;^;t:"^Trt'  "''^"'"-  ""'^-  ''™ 

-V™,  V.  .S7„7,fo„_   :j,,  f.,,  -J,    l^^  '     !'■  -U.  ,o;  /« ,-,  ,sy„y,/„«  ,. 
^'■'''■«,  (I!J0?)  1  Ch.  22-  /J  ,■,,-/      ',"'  "'""■    "'"''J"""  V. 

Whore.  tl,o  tenant  for  life  i,  ,„(;(,,.,,  ,     ,,  . 

*I«"'  of  the  i.roporty  of  (be  (e,f„.  •         '■"J"."""'t  »'  tt.M,,„,„,t 


J/-, 


','/""  V. 


■I  li.  (m. 


n^hlal,. 


V.     ,/, 


'"IHN'J^^ 


•'■  Where   there  is    no    ri<vl,f    m 
''"»"ing  rnles   anply   as   (,  f '      '",  ''""^'"^    -=»ioy.nent,   the 
»»i.We„nan.-     "  ^  *"'™   '™""'    f™'    Wc    an,l    re- 
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'li:;':"' r::- '■"- •^.■^-. 
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rilOIIT.S  BETWEEN  TENANT  FOR  LIFE  AND  EEMAINDFJIMAN. 

2.  Tlio  tenant  for  lifu  i3  eiititlo.1  from  t1i<>  tostntor's  d.'iitli 
to  the  iueomo  of  so  much  of  tho  prui.erly  .w  i.^  invested  oil 
autl.oriaeil  securities.  A«;irrMii  T.  Miiiihi,  T.  &  K.  'i'''-: 
Hcuilt  V.  Jlorris,  :4.  211 ;  Jlruini  v.  (IMit/;/,  L.  11.  2  Ch.  7-. I  ; 
rcverslns  SluH  v.  irolliwjmrlh,  3  Mud.  1111  ;  '."y/"''  v.  lIMrd, 
1  .7.  &  W.  :jOS,  so  fur  as  coiilni. 

;i.  A''itli  regiird  to  unautliorieed  securities,  tho  tenant  fnr 
life  is  entitlc.rfrora  tlie  testator's  death  to  the  income  ivl.i'l. 
would  be  produced  by  tho  money  upon  nnputhorised  .se.uiUy, 
if  invested  on  .-.uthorised  security  at  the  end  of  a  year  Irom  tli- 
testator's  death.  Z)/m«  v.  S,'o(f,  4  liuss.  10-J  ;  ?"//fo)-  v.  CV«,  /., 
1  lla.  nil ;  liroim  v.  GiUnHy,  L.  K.  2  Ch.  731. 

In  Bomo  cases  the  investment  in  authorised  securities  las 
been  trcatid  as  made  at  the  testator  J  death,  llnin,  v. 
lli.lomhon,  4  IJ.  V.  &  J.  2i) ;  31  L.  J.  Ch.  713. 

It  may  bo  that  a  retained  sooirity  stands  above  par  an  1 
pays  less  than  3  per  cent,  upon  its  value,  so  that  tho  anamnt 
paid  to  the  tenant  for  nfo  raiglit  have  to  be  paid  partly  .lul  ..f 
copital.  It  has  not  been  deciacd  whether  tho  rule  apph.>  in 
Bueh  a  case. 

AgaiTi,  tho  residue  may  include  securities  which  jr-^li.i' 
less  than  tho  interest  on  their  value,  while  others  pr^  <hw 
more.  Must  tho  residue  be  dealt  with  as  an  aggrcfiul^'  lnM. 
or  must  each  security  be  dealt  with  separately?  Terliap,-  tlio 
answer  is  that  the  payments  to  tho  tenant  for  life  are  i-m- 
visional  only,  and  tliat  the  account  must  be  readjusted  «la a 
the  seemities  are  realised,  and  'hat  in  tho  meantime  so,  luity 
must  be  taken  for  any  over-payment  to  the  tenant  fur  lilV. 
Sec  ir,iilirortlt  V.  Wcntmrth,  (1900)  A.  C.  1153,  p.  172. 

4.  With  regard  to  property  which  cannot  be  convnii'l 
within  the  year  or  whi.h  is  retained  under  a  power  to  retain. tli' 
tenant  for  lifo  is  entitled  from  the  testator's  death  to  iiitni.t 
upon  the  then  value  of  such  property.  Gihmn  V.  IMI,  ,  \i'^. 
89  :  see  1  Y.  &  C.  C.  320,  n. ;  Mei/rr  v.  Siiiiniis,,,,  r,  De  (i.  &  f^. 
723  ;  Broun  v.  Gelliil/i/,  L.  II.  2  Ch.  701  :  Fi(r/e;/  v.  //,,'-. 
42  L.  J.  Ch.  62G;  la  re  E'tioii ;  Dniiir.i  v.  iv''"'.  '" 
L.  T.  761. 

If  this  arrangement  is  provisional  only,  it  would  seem  that 
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r'tf>f>llil|fy  t'l 
!"■  Inlil  ..III  ill 


"-;=:?;;.:mX.-^;^^^     ■ '" 

»  „cl,  :,.rgo  ,,r.,fits  an.  ™rn.,l,  tl,„  fonant  f.,r  life  is  ,.n(i.l,„l 

^ow^..^,^u...™.ea,.a,.     .  A..  J  ^l 

0.  Where  personalty  is  ,liro,-ted  to  bo  lai.l  „uf  in  buxl  th. 
-ant  f„r   ho  i.  en.illoil  ,„  the  i, „„.  ,„„„  „,„        ^   '. 

the  mcome  is  to  be  aecumuh.te,!  „n,l  laid  out  ,vith  (he 
rucpa ,   one  year   is   allowe.l   for  ai-ounndation,     .S       // 
ll'irmiid,  t)  Ves.  .)■,'(». 

0.  Keversionary   property   nmst   be   sohl   „„,U.r    (rnsf.    f,,,.  „.,,  , . 
™^e,^n,  and  if  the  testator  jjives  his  trustees  a  ili.retio     r^Vp^^ 

»^  to    he  pe„„.,  of  eonversion,  interest  will  be  allowed  ""' ' 

0  value  of  the  reversion  at  the  end  of  a  year  fro„>  the  de  ,1 

7.  The  tenant  lor  lifo  is  entitled  to  the  ineome  of  a  fu,,,,  set  , 
.part   to   p       ,     ,„g,„t   ,.^„„,,^,^  ^_.  ^^   ^__^^^^^   ^  sa  ,„„,„„, 

an  u„,es,  and  also  to  so    n„eh  of  the  ineome  of  a  fund  s''  -r'l'.'.r.r 
side  to   answer    an    annuity   payable    at    the    diseretion    of  '''="""'• 
trustees  as  IS  .ot  wanted  for  the  annuity.     C,,„v„,  v.  r.nr/,,, 
;;■"'■      '  i,  '':*'■'»"  -  ■''"'■""'  1  Dr.  &  Sni.  at ;    n ,,     ' 

liut  whore  a  tenant  for  life  of  a  residue  with  pouer  to  npn  .int 
l™.tedi  forlife  and  the  residue  ineluded'a  fund  set' !J,l! 
;.m.«er  legae.es  under  the  will  of  the  first  testator,  whieh 
-reve„„d  but  had  not  become  payable,  it  was  held  that 

ojn^r  must  b.,.  held  to  be  entitled  to  a  t,.ru.i„ab.e  an,!!!; 

mveste,!  and  the  income  of  the  investment  onlv  pni.l  to 
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the  tenant  for  llf«  nvA»-  the  uppnlntnunt.     f>i  r,'  l(7»7. /,../'. 

""^'witli  regard  to  a  reversion  tilling  in  Iwtore  it  is  sol,!  ...1 
tonssel»recovere,l  after  tl.e  testator's  .leath,  it  is  nc  settl  1, 
after  son.o  iluctuation  of  nrinion,  tl.at  tl.e  tenant  or  hfe  - 
entitled  to  the  dllterence  between  the  sum  reeened  and  tl.. 
sum  which,  invested  at  the  testator's  de.th  at  the  rate  all.  .«^  1, 
and  calculated  with  yearly  n,ts,  would  ha.e  amouuteu  ,...:. 
sum.  Car  V.  r„r,  S  Eq.  ■iVi ;  .Mnn,l  v.  Arh-o,,,!,  IS  Ivj.  .1  . ; 
Jlr,n-m  v.  ll„m,„,  24  Ch.  D.  649,  n. ;  /-.  rr  I:„rl  ot  (  Mr,,  I . 
7V».^»  2-4  Ch.  D.  1)4:! ;  /"  'v  7/<;tvo«  ;  VMer  v.  Api«:r/,.  .,., 
L  J  Ch  422;  M  L.  T.  (127  ;  :!4  W.  U.  TO  ;  /«  n'  ('•■'U..: 
T,,mc  V.  /V,  (USO^i)  I  Ch.  2il2;  In  rr  Ihdr  ^rfChrrl.,.!- 
K.M,  :  Una  V.  ire/e,,r,  (18').5)  2  Ch.  --.12.  /■-  n  Gr<,l,n„d.  . 
Srtllnimil,  (i  Eq.  12,  is  no  longer  law. 

y    If  money   is  prorerly  advanced   on   mortgage   and  tlr 

se<nrity  turns  out   to  be  insufficient,  and    the  trustees  ,at.r 

into  possession,  the  tenant  for  life  is  entitled  to  re,e,ve  .  . 

rents  for  so  much  as  is  equivalent  to  the  interest  due  nnfl  .1,.. 

tin...  of  sale,     Whe,>  the  property  is  sold,  if  the  tenarf  fnr  1.  - 

l.,s  not  received  his  full  interest,  the  proceeds  of  sale  nm>l    ■' 

apportioned  in  the  proportion,  which  the  amount    wh. eh  t  .■ 

tenant  for  life  ought  to  have  received  for  h.terest,  b  .ars  tu  .!,.■ 

amount,  which  ought  to   have    been   received  on  aceou.t  - 

capital      The  tenant  for  life  is  not  bound  to  bring  mto  ..,".... 

rents  receiv<.d  after  the  datewhen  it  was  known  that  thcreuuu  1 

be  a  deficiency.     h>  rr  IMM- :   Hart  v.  Stouc   (loiK,,  Ul.. 

7  J4  ■  III  ir  Moore  ;  Moore  v.  JoIiikoii,  ni  L.  J .  Cli.  i->~  ,  '•'  " 

AMoi,  ■  AMoii  V.  llomtoii,  (WOl)  2  Ch.  584;  In  ir  Ai.i.hlh 

E,t,ih  27  L.  II.  Ir.  331  ;  fitrimit  v.  A7«r/..«fr,  (l!l02l  1  Ir.  l."*: 

;„  ,.,.  Aikiimi, :  llio-lirr^  Co.  v.  Grc-SmiVi,  (-904)  2  (  h.  h": 

overr,di„g  /«  rr  Fooler  :  U.,,l  v.  C.irr,  45  Cl^  IX  029,  a,..!  /- 

ir  riiiirniwir :  P/,illi,„o,r  v.  jrcilirl,  (1903)  1  Ch.  942  ; 

/„  ,r  ie«/.s :  Dimcx  v.  Jlmrho,,,  (1907)  2  Ch.  290.         ^ 

In  making  the  computation,  interest  cannot  be  all"w-i  t.  ti. 
tenant  for  life  upon  the  arrears  of  income.  /"  re  Moon  -  '"' 
V. -/o/(«»o«,  34  L.  J.  Ch.  432. 

iO.  AYhcn  an  authorised  investment  is  sold  and  ihe  rr.x«  ■ 


;.  t." 
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'I • "  i«  ■«.. .1 .11,  J  ;2  .  : « '"■""" 

'■Xc'S;r:s,::;::;:^:  r -^ 

'     ent.     /„  ,,  (;„„„,„„„^;,,.  ,^,„,,,,,^^  ^^  ^ 

:'i-^;  lto„ll.  V.  /AM,  (1900)  ■-  CI,  mi'.,  i     ,      r   ,'""''     ' 

2(1,  'm  ' '™  ^"  '■" '°"'-"  ■■  '°"'-'» V.  />-«,  (v.m) 

■V»'/-.'/ V. //«,;y,  (1890)  a  Ch.  7:)!).  '"•'• 
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lilGIITS  inVIWEKN  TENANT  FOR  LIKK  AND  KEMAINDEHMAN. 


Chap.  XIIIX. 


Apportion- 
meiit  on  wilo 
o!  rcvorNitin. 


)iii 


Apportion- 
inout  on  Halo 
of  leiisoholdf. 


Sam  oharprtd 
on  frecholdH 
imd  lca»c- 
holda. 


XV.—SrKriAi,  Edi  iriKs  kktwkkx  Tkxast  for  Lifk  asp 
Uemaindkkman. 

1.  WliiTc  land  aubji'ct  to  a  beneficial  lease  is  taken  nnil.i 
tlic  Laiuls  Clauses  (.'onsnli.lation  Aet,  IHI'i,  sect.  74,  oi-  s.,H 
under  the  Settled  Laud  Act,  1.S8',',  sect,  ill,  the  tenant  for  lif. 
is  entitled  during  the  continuance  ol  the  term  ti>  so  ranch  ..f 
the  inconio  of  the  imrehaso-ninnoys  as  equals  the  rent  umh  i 
the  lease.  The  rest  of  the  income  must  he  accimudatea  initil 
the  date  when  the  lease  would  have  exi.ired,  and  from  tl.at 
date  the  tenant  for  life  is  entitled  to  the  whole  income,  im  lad- 
ing the  in-ome  of  accnmnlations.  In  (■-■  ll'ontlon's  /■.'-'"'s 
L.")!.  1  Kq.  OSO;  /«  ,<•  .l/.V/.\  1-:m,',  7  Kq.  7-' ;  /«  /r  »■'/.-' 
RM/c,  10  t'h  D.  oll7  ;  CUIirll  v.  Collirl/,  28  Ch.  1).  d-'s  ;  /„ 
ir  lliiriiHijIoii :  Gmiiliii  v.  Li/'iii,  Vi  Ch.  D.  o'i-i. 

"Where  a  leasehold  interest  is  disposed  of  under  one  or  "tl..r 
of  these  Acts,  the  tenant  for  life  is  entitled  to  au  annuity -t 
such  an  amount,  that  the  payment  of  it  would  e.-chanst  the 
purchase-money  in  the  number  of  years  which  the  leaseholds 
had  to  run.  In  re  I'/iiUljix'  Trmfx,  0  Eq.  ■■.'■Jl> ;  ^l''-"  v. 
Womlhi'ml,  14  Ch.  D.  '^7  ;  Seton,  2448. 

2.  Where  a  sum  was  charged  on  freeholds  and  leas.-Iinl,].^ 
devised  for  life  with  remainders,  with  a  discretion  to  tru.-t.:  >  a* 
to  the  mode  of  raising  the  charge,  and  they  did  not  ruisc  it 
until  the  value  of  the  l-aseholds  had  depreciated,  the  suni  was 
apporlioncl  between  the  value  of  the  freeholds  and  leas.liolJ.^ 
at  the  end  of  two  years  from  the  testator's  death ;  the  iim^iuiit 
apportioned  to  the  leasehold-  was  divided  by  the  numli.T  nt 
years  the  lease  had  then  to  run,  and  multiplied  by  the  uumlcr 
of  years  during  which  the  tenant  for  life  had  been  in  pes-  .-i^iii. 
and  the  amo\int  so  arrived  at  was  borne  by  the  tenant  for  life 
as  regards  tbe  past,  and  as  regards  the  future,  he  was  dmrgcJ 
with  an  annuity  for  his  life  equal  to  the  sum  obtained  l.J 
dividing  the  amount  apportioned  to  the  leaseholds  by  tte 
number  of  years  the  lease  had  to  run.  Ill'ike  v.  ()'i'"":i 
(189"i)  1  Ir.  471) ;  see  Markir  v.  Krkeimli,  8  Ha.  2'Jl. 
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debU  are   iffe  ;::::   ';7«  "'  -'«  -tate,  a,.d  the  f;,;^^ 

compel  the  tenant  for  l".t,f""',     ""  '"  ""  ^'"""^  '"  F™"  •' 
what  ha,  been  ,„  J^Sl'l  TZaTT  '"  """"•'  "^' 
out  of  income  to  n»v         .  ^'"  *"*"  '«'<'"n'"'»ted 

and  .he  ■nZ:::i:SZ  TZ^'I  "'■  ^  ""' 
under  order  of  the  ConrVl;      .    .  ■""rtgaged  estate, 

i»  entitled  to  .h^iti L^  rd™";!::  'rr'  '-^  '"^ 

Eq.  490-  Norinn  V    r  i.     ,  J  fiior;  /.  Lauwii,  18 

^  '  "0"on  V.  Joknsloiic,  30  Oli    n   (uo     / 

BaWoe*  v.  Gr..„,  40  Ch   D  610  '      '  "  ''''""'• 

preserve  the  rights  of  the  hJ«  ''  '"  ^"  '^  '" 

"-wisep.d^^^r;s::r.;'rn^^---- 


O' 
St-' 
3"; 


S68a 


maim  BETWiatN  tenant  ron  like  and  eemaindebmak 


Wmu;- 

Clwrlng  land 

for 

cultlTfttlon. 


CANADIAN  NOm. 

Chip.  Xira.      i„  Ontario  it  is  held  that  a  tenant  fo-  life  may  cut  dowTi 
"  limber  on  wild  land,  for  the  purpose  of  bringing  the  land  int" 
cultivation.    Drake  v.  Wigle,  24  C.P.  405. 

In  Saunders  v.  Breakie,  5  O.K.  6(>;i,  it  was  held  by  Kcrgii 
son,  J.,  that  if  the  tenant  for  life  should  sell  the  timlHT  it 
would  be  waste,  though  he  might  lawfully  destroy  as  mu.  Ii 
as  should  be  necessary  in  the  course  of  c'  aring  for  cultiviitiuii 

But  this  view  was  not  concurred  in  by  a  Divisional  Court 
where  tenant  for  years  was  held  to  be  entitled  to  the  propirt.v 
in  stones  gathered  on  the  land,  in  the  course  of  husbandry 
in  order  to  render  it  capable  of  cultivation,  and  sold  by  him. 
Lewis  V.  Godson,  15  O.B.  252. 

Cutting  trees  and  shrubs,  removing  buildinijs  and  cuttiiii; 
paths,  so  as  to  convert  the  land  into  a  pleas.ire  ground.  i< 
waste.    Monro  v.  Toronto  R.  Co.,  9  O.L.R.  299. 

T„  ,„,  As  between  landlord  and  tenant,  the  latter  being  una.r 

mtpl.troM.  joyenant  not  to  cut  timber,  it  has  been  held  to  be  a  Mu.sti.ii 
for  a  jury  as  to  whether  tapping  maple  trees  for  sugar-iniikii]|r 
had  the  effect  of  shortening  the  lives  of  or  destroying  the  lr.-es. 
Campbell  v.  Shields,  44  U.C.R.  44!).  But  if  the  owner  of  tli.' 
inheritance  had  been  accustomed  to  tap  the  trees,  a  tenant 
for  li'  succeeding  him  would,  it  is  submitted,  have  the  saiiio 
right. 

without  A  devise  to  a  wife  of  land  for  life,  with  a  provisimi  that 

impcuohment.  ^j^^  j^^j  "shall  be  Under  the  control  of  my  said  wife."  il»« 

not  render  her  dispunishable  for  waste.      Clow  v.  Vh"':  ■• 

O.R.  355. 


%*JI       j«»T» 


PAYHrNT  Of  INCUMBBANtTW.  ^.^ 

0606 

T..na„t  for  life  i,  „„t  HhI,!.  f„r  ,„.r,„i».iv,.  „,«t,      />„„       .. 

^^^         wieds.    i  atlerson  v.  tVH(™/  f,',,,,.  /.,  ,(■  S,  To,,  2!)  O.K. 

Tenant  for  life  must  pay  taxes  »n  the  whole  estate  althou<.h 
ur-  -IJS;  «e  DctnaoH,  24  O.K.  197 

aLi^'lmfiald'h  t-  ™""""''''  ""'  '""'  «"""'  -"  -''""•^<'. 

fo    1       was    able   h        "'"7"'""  """  '"  ^"'"^  ""'  '-«"' 

Charge  upon  the  .ncome,  after  o„nver.,i„„.    Ora,  v.  UalrJ, 


taxea. 


Where  a  mortgaged  estate  comes  to  a  tenant  for  lif.   ., 

•■St  keep  down  the  interest.  „.,^  ..  .....'  ^°'  '''"'  '"'JS.,., 


.^^epdo.n;.in;-;:Zd:rix:::i^ 

th.nl  of  the  interest  m  such  a  ca.,e.    Heid  v.  Reid,  29  Or  7" 
,;«;  ™--d-"an  should  pay  the  principal.    Beid  v.  /.„•.. 

•ha'ir;:;  i7fifh''^'' ":  ""■""""•  "-^  "--p*-  '^ 

char^ronThe   and      ^  M  ''™''''  "'"^  ""  """^  •"""  i'  -  « 

"H- V.  ;:i:Sc.a::trm  ""''"'■""•  ^  ^'-  ^^^^  ^- 
-'rdt^r;lv^''rth"'"^:''''''°^ 

"le  me  tenant  r    d  the  incumbrance  out  of  her  own 


Annaltr. 


56V  uaun  utTwutN  tinant  ron  like  and  bimainukkman 

Olur  XUn.  raono.VB  and  nflcrwarilii  appoiiit.il  thr  laml.  there  IxMiiK  no 

evideoce  u  to  whether  «he  intendwl  to  »equir.'  a  charge  tor 

the  principal,  an  enquiry  wan  directed  aa  to  whether  the  land 
wan  of  greater  vnlu(!  than  the  incumbrance,  in  which  caae  it 
would  lie  declartd  that  the  life  tenant  had  a  ehirge  for  th.' 
amount,  but  if  otherwise,  that  the  land  oamc  t<i  the  appointee 
dincharged  of  the  incumbrance.  Macklem  v.  f'um  «iii9».  " 
Or.  318. 

Where  the  owner  of  a  mortgaged  eatate  granted  the  land 
to  A.,  reaerving  to  himnelf  a  life  cHtate,  it  wbk  held  that  .\ 
on  paying  off  the  mortgage  had  no  right  to  talie  an  aHtiKii 
mcnt  of  it  and  hold  it  against  the  tenant  for  life.    Leitch  v 
Leilck,  2  O.li.K.  2:1:1. 

Where  an  annuity  in  secured  by  a  aiortgage  on  land,  uimI 
the  owner  devises  the  land  tn  A.  for  life,  remainder  to  II.  in 
fee,  the  annual  payments  made  by  the  tenant  for  life  are  1" 
be  treated  aa  partly  interest  and  partly  principal  and  appor 
tioned  between  the  tenant  for  life  and  remainderman,  nn.l 
for  those  which  represent  principal  the  tenant  for  life  ;  -i  .i 
lien  on  the  inheritance,    Whitesell  V.  Reece,  5  O.L.R.  352. 

New  shares  allotted  to  holders  of  old  shares  are  capital. 
and  if  sold  at  a  profit,  the  profit  is  capital,  and  »  tenant  fir 
life  is  entitled  to  interest  thereon  only.    Be  Smith,  8  P.R.  :!«4 

A  bequest  for  life  of  "dividends,  interest  and  annual  pra 
duce"  of  shares  of  the  capital  stock  of  a  bank  does  not  imlii.lr 
new  shares  allotted  to  existing  shareholders  out  of  acctiiiiiu 
lated  profits.    Wiggins  v.  Scovill,  15  N.B.R.  31. 

And  an  executrix  entitled  to  the  dividends  of  shares  for  li.  r 
life,  who  takes  up  a  new  allotment  made  to  holders  of  sli;in< 
at  the  time  of  the  allotment,  with  her  own  money,  is  Tint 
entitled  to  hold  them  as  her  own,  but  is  entitled  to  thr 
dividends  only,  with  a  lien  for  the  amount  advanced.  Kr 
Sinclair,  2  O.I;.R.  34!l. 
RenwOoI  A  widow  (executrix)  entitled  to  the  use  of  the  tcsliitc.r's 

'•*"■  property  during  her  life,  which  was  given  in  remainder  m  his 


C«pltel  «Dd 
laoome. 


i:-^ * 


RKMW.lI.  or  I.KAIlR. 
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ciiaptp:r  xliv. 


conditions  precedent — vestinq. 
Conditions  Distinguished 


Cbap  XIIV.  1-  The  Court  is  never  astute  to  construe  a  testator's  words  as 

importing  a  condition  if  a  different  meaning  can  be  fairly 

given  to  them. 

conditio,,  .nd      Thus,  a  devise  "upon  condition"  that  the  devisee  ,nak,s 

'"'"■  certain  payments  within  a  given  time  will,  as  a  rule,  b,'  rmi- 

strued  as  a  trust,  and  not  a-s  a  condition.     Young  v.  Grvi; .  i 

C   B  668;  Wright  v.  Wilkhi,  II  W.R.  161;  10  W.  R.  40;!;  .-,■ 

A.-G.  v.  Wax  ChaiHlla-s.  h.  R.  6  II.  L.  \;A.-0.  v.  Menh.uil 

Taylors,  6  Ch.  512;  and  sec  Bird  v.  Harris,  9  E(i.  --04;  l-o.,! 

v.  Cunningham,  I.  R.  11  Eq.  ;«16;  Ke  Cowley;  So,icl,  v.  r,„,- 

ley    53  L.  T.  494 ;  Ke  Oliver;  \eu'bald  V.  Beckitt,  62  L.T.  .>:l:l. 

conditio,  .od      2.  If  a  gift  is  made  to  a  person  and  he  is  required  to  mak.' 

Kbu"t*y'  certain  payments,  it  may  be  that  if  he  accepts  the  gitt  li,'  .- 

personally  liable  to  make  the  payments  irrespective  ..I  ili'' 

value  of  the  property  given  to  him.    Doe  d.  Willey  v. //"("N.<. 

8  T.  K.   1;  Pickwell  v.  Spencer,   L.  R.  7  Ex.   105;  /»  re 

M'Mahon;  M'Mahon  v.  .VMahon,  '1901 )  1  Ir.  489. 

Condition  .„d      3.  In  some  cases  a  condition  apparently  precedent  has  l«,'«i 

iimiution.       ^^^j  ^  forming  part  of  the  original  limitation.     Tlius.  » 

devise  to  M  and  the  heirs  of  her  body,  on  condition  that  shf 

marry  and  have  issue  male  by  S.  was  held  to  give  an  estat..  in 

special  tale  to  M.    Page  v.  Hayward,  2  Salk.  570;  ,ee  VMm 

Clinton  V.  Duke  of  Newcastle,  (1902)  1  Ch.  34,  38;  d"-^'- 

A.  C.  111. 

Similarly,  an  estate  to  arise  upon  a  condition  whu  h  '-m' 
down  a  previous  estate  will,  if  possible,  be  construed  as  a 
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;  "'  ».'t,  ,„  ,  t  tl,.  ,,r,.v.ous  osluf,.      Tlu,s,  .  .i,,..  .  ,  (0  A  fur  lifo  

.t  .ho  should  ,,01  mnrry  n.„i„,  '  ■,-    ::  ,,,.  ,,,„„.,j,  ,„  j,   ^^.„  , 
o-ms  r„oa  ,.  „  devi.0  to  A  f„r  li) .  ,„  ,:,,  ,  „,,,„„,.     j,„,,,„,,  ,. 
'I'^rh:  .   Lev.    185;    L,„/,,  A„„    Fr:,\   (<„»,,  ]    Vutv,  20:J  • 
'■".■,/«/,  V.  .UMplim,  ;j  B.  1'.  C.  3fl(i. 
>So,  too,  it  ,ho  gift  for  lifo  is  maJo  "subject  to  !1,„  proviso  r,    •    ,    ,. 

"iigiiml  Imntution.      II'M,  y.  (,;■,„■, ; -J  V],  mi  '"■""'"• 

An,I  a  l,.,,uost  to  A  for  life,  if '.L  sWuU  so  1„„,,  „,„,,„ 
"»marr,cJ,  will  1,g  eonstruea  in  the  eamo  way.     J/,»th  v  /„■„■  \- 

.MXM.&  ,>.»o4;  /„ ,,  .v„„„,,  jv,,^„,,,,  ,.,/„„,„„:,,;  y,; 

Oa  the  other  hand,  if  the  condition  i.,  so  penned  that  it 
...nnot  be  connect,,!  with  th..  previous  limitation  for  life  it 
must  take  effect  as  a  con.lition.  ,«,;//,-,./,/  v.  £„,■./  (Jnrn,,  :;  Ai  k 
-^■.';  BOO  ,(//<'))  V.  j,„-h.,ji,  1  (,'h.  D,  :)!i!j. 

In  8ueh  a  case,  however,  it  n.ay  appear  that  the  original 
o»tute  was  only  meant  to  k»t  till  the  con.lition  takes  offec"  if 
far  msfance,  the  rents  are  directed  to  be  paid  to  a  won.'an,' 
winch  could  only  he  done  till  her  marriage,  the  estate  not  beinJ 
given  to  Iier  separate  use.     Jl,r,h  v.  Il'oo,/,  III  B  -Jl.j  " 

rpon  the  same  principle,  the  ordinary  linnfation  to  trustees  E.t„„.„, 
te  preserve  contingent  remain.lers  is  a  vested  remainder    the  ""■'"'""•' 
pnor  estate  being  looked  upon  as  la.sting  till  forfeiture  b^  the  """''' 
p.™  taker.     .S„„M  d.  J)onnn-  v.  ParH.,.:/,  IS  Viner.  fol  41;) . 
•  Mad.  ;10.i;  3  Atk.  13.-,;  4  B.  1'.  C.  353;  Fearne,  C.  r'333  ' 


(JiiAUAOTKiusncs  OF  CoMirnoxs  rni:ci:i,i.;xT. 

Whether  a  condition  is  subsequent  or  precedent  must  depend  G™.™,  „.t 
™  tlie  language  m  ^^■hleIl  it  is  framed,  ami  verv  little  heln  can  °'"""J'""" 
0  derived  from  decided  ,.ases  on  the  point.      It  may,  however   '"'*'"■ 
0  .lol.eed,  ti,at  when  the  condition  requires  something  to  be' 
Jone,  winch  will  take  time,  the  argument  is  in  favour  of  eon- 
'"ny  It  as  a  eonditio.i  subsequent.      P,.j,/„„n  v.  }l,w>p„V/,, 
1  \ern.  7U:  1  Eq.  Ab.  10s,  pi.  2  ;  l-„,to,,  V.   //,„■„. ..  ].;  \v' 
"•'I :  Dmlilji  v.  (iinhnm,  2  L.  K,  Ir.  143. 
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t:ONUlTlONS  I'HECKIIKNT. 

On  the  other  han.l,  a  romUtion  which  involves  anything  i.i 
the  imture  o£  co..siaenition  is  in  genorti  it  (nnilition  Yirece.leiit. 
Ar/in-Hy-  T'< '■/««.  Willes.  l.t:);  /«  rr  WdM.ml,  2->  13.  OIJ  ; 
r.hycnM  y.  Ilyin,  (IS'J'.I)  -'  Ir.  (i:i7  ;  11,  E,mo„  :  Oivw  v, 
ar,n„/M'L.T.  int. 

It  tlie  langilSKe  of  tlie  will  leaves  it  in  doubt  whether  ii 
eoii.Ution  is  intended  to  ho  preeedent  or  subseiiuent,  the  I'ourl 
lirefers  tlie  latter.  1„  II,'  (lr,r,wm„l :  Gomlhut  s.  Vi>o,llu;ul, 
(IIKK!)  1  Ch.  741). 

I'riiM  fiirli-  a  eonditi.m  requiring  a  deviseo  to  take  a 
liarticnlar'name  is  not  intended  to  take  elteit  until  tho 
devisee  has  lonie  into  piLsscssion  of  the  benefit  eonterrod  uimn 
liim,  and  is  therefore  subsequent,  h,  ir  (lnr,i,roi.,l ;  U«,M,ul 
V.  W„o,lh,,i,t,mm  1  Cli.  TIU. 

It  wmdd  seem  tliat  primA  ,/mvV.  a  condition  requiring  a 
benelieiary  to  claim  the  benefit  within  a  given  time  would  he 
l«-eiedent,  hut  it  raav  be  so  penned  as  to  bo  8ubse<iueat. 
T«lk  V.  llo.MiM,,  1  V.  &  li.  i4S  ;  rriM'ii  V.  n„hi„t,;  o 
K.  &  J.  2811 ;  ihu-pl'il  V-  iVo'/'^  I-  !'■  ■'  •-'•  L-  1-'-^  i  lI"i->-^r« 
V.  Uornjnn,  (1904)  1  Ir.  -'H,  -'Tl. 

H  a  devise  be  made  to  take  effect  oidy  on  performane.  ot 
some  pttrticular  duty  by  the  devisee,  or  upon  some  partieular 
event,  there  is  no  gift  unless  the  condition  is  fulfilled.  Aii4 
it  makes  no  difference  that  tlio  e^eut  is  impossible  in  its.-H, 
as  to  go  to  Itonie  in  three  days,  or  impolitic,  or  illegal.  See 
•  Co  Litt.  200  b  ;  Shep.  Touchstone,  p.  l:t-2  ;  Eijtrtm,  v.  F.„tl 
B,wn,h,r,  i  II.  L.  1;  Pri,-<flr!,  y.  IM.jHh/i  K.  &  J.-''<ii; 
Cuhliirll  v.  Crcmirll,  ()  Cll.  278. 

But  as  regards  personalty,  a  gift  made  upon  a  loiidiliMn 
precedent  involviug  a  physical  inqiossibility,  sucli  as  to  dnak 
up  the  ocean,  takes  cffoct,  notwithstanding  the  condition.  8ec 
1  Swin.,  Tart  IV.,  sect.  0,  p.  2.J7  ;  Co.  Litt.  206  b. 

15ut  if  the  condition  precedent,  tliough  in  fact  impossible  at 
the  date  of  the  will,  or  becoming  impossible  by  snbsequeat 
events  involves  no  physical  impossibility,  the  gift  will  not  take 
,ltect      LoHllar  v.  C,a:„,lid,  1  Ed.  !)!),  1 16  ;    a  li.  V.  C,  ISd; 

i!,M,'oi,  v.  )y/uri,cr;:)y,  n  b.  211 ; «  d.  m.  &  g.  uh^. 


m" 


l.M.MOliAL  CONUllloN. 

As  regards  iiorsonalty,  n  condition  ,.reco,Ient  w),;  I,  >, 
.mi;os.ibIo  by  ,),o  a,,  o^  ,l,o  te..„t„r,  is  d"       ^M  T"'" 

«  gift  of  rents  of  leasehold,  f„  A    'f    i      ,"f'^'  ^"'  'n'tanee, 
"'  Battens,  ,vhen  the  ,  t  '; ,'"  ''""'"  "7'"  '"  ''"'"' 

^'-  ^^"'   "'■''«  V,  yy,,„«,/,  -J  Do  (.    n.  o    „,     ^, 

■/»/,«,fo;«.,  (1904)  1  cii.  470.  -/"/'"Vo//-  V.  JI„j„. 

On  the  otIiiT  iianil  n  mft  tn  \  t  i-  ■ 

..I  lb.  .„,„,  „,  ,1.  ,.,2  r,  „"" °"  ;•  ■""""«' 

>pc  &„,■//,  T.  rc„„/„v/,  -J  s  &  St  T.s      ■'  '  ^  • '  •  '*^  '^^  --'-t- 

V. //*«,  1  Atk  Ml-  r'  /' "«t  till  marriage.     G,a-/,nt 

Oa  the  otlier  hand,  if  tliere  is  a  M  . 
™-nt  .i„  not  „,/t,,  ,;    ■'  "  J^f'  --.  "-mage  without 

1  rou^iium,  <.J,  6,„rf,„„.  y  ^y,,^,,,,^  ^g  j^    .^^ 

•^"■J,   tt    tile   consent  required    is   tn   n    ™      ■ 

4    '•ea   IS  to  a  marriage  under  a 
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CONUrnoNS  I'liECUDHNT. 


Ch.p.XUV. 


eort,du  ,.ge,  the  condition  n>«s,  bo  comi^iea  with.  ^<>^^H^  v. 

And  tho  condition  must  also  bo  compUod  with,  .f  th    lo,.tu 
U    ...ovided  £o.   .s  well  in  the  caso  of  -"-S^  -  J™    ^ 

,  ^  ?1  Iv  the  condition  i.  mamago  with  consent  whoth..  r.  • 
----'■■  eeH.uW.uent,tho  con.nt  of  the  testator  t^a  „•• 
"-'-■^''^'"   ;n   his  lifetime    satisfos  tho   cond.t..n      ^'"l^^^'J 

2  Yen,.  7.0;    i'--"  -  X^o,,,   1  V.  ^  B    4,.      «  A./       . 

^'°^:;L  condition  do.  -.t..^.--o.^  — 

''r:!;  su!,>  ;::-L  co,^^^^^^ 

.i:,aeoafte.  hi.  death  does  not  oh.^..-^^^^^^^ 
.nnsent  of  tho  persons  nan.ed  m  tho  wUl.  ./ 

'■i;'LIi,';hat  where  thevo  is  a  gift  npon  m^iag..  jvkl, 
=«r«u..  „o„e4,hJ  legatee  has  her  whole  life  to  perform  the  eon.  . 
„„».,'.  i»        I  onsen.,  vu       6        „,»  forfeited  by  a  first  marriage  without 

n  V  4  B  sa    i>o  was  decided  on  tho  ground,  that  tl.o 

S;;ri;r^™-agewitheonscn.w.h.had.t. 

fact  been   obtained.     See,  too,  i)«<W.'/   v.    6,../»"», 

''i^  other  provision  is  made  f..  tho  ^^^^f^ 
™.niage  without  consent,  the  =ou^.,on  must  bo  ..nU..! 
,i,..t  marriage.     U.c  v.  J/«»-''»,  •'  «•  ^  f^'  -'       ,         ^,  ,^,,„, 
I„  the  ease  of  a  condition  re^nnng  the  consent  ..f         - 
^:^^   persons,  if  the  consent  recpdred  is  that  of  -ecu^ors  or  u^.  _^  • 
"■""■""'        the  consent   of  those   who   renounce    or    do    not    act  ^ 

Ti'  .ii--„ir,ii  V    Fail!',  1  8.  &  ot.  lo-j,  J'v 
iH.eessarv.      nurlliniijtoii  v.    /.-".,  »                              ./,■„,.( 
^2,1  U.  &  G.   t.   1-lunkett,   10.^;   £«™»  v.  ...^' , 
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VKSTiNG  Of  HKAL  KxTATi:. 

Jur.  X.  S.  I(l;i4;    „%■/,  V.  .y-/>rn,„./.   r.  1{    7  <■ 
Chr/.e  V.  I'liil.ii;  111  Vfs.  1, 

B..t  if  (hero  h  only  a  ringl,.  oxcutur  who  renouncv.,  I,i, 
consent  must,  it  seems,  be  oltainc.I.  a,;n,.l.,„  ,  y/„,/,„  ., 
Atl.  Id;  but  theciisoisdouMliil.  '   ' 

And  .condition  requiring  tl,o  cu.ont  of  «.vcr,.l  i„.rsoas  is 
porforn>ed  by  obtaining  tbe  .on.out  of  tl,e  survivor.      />,!    . 
^i-A™«,  r  W.  li.  .;i;  U  „...„.  ,.  nilar  M...,,  -J  ,  ,,  j,,  L; 
If  the   consent    of   gn,„di„ns  is  r.,iuired,   guardians    must 

n,.um  ""'"  "'"■  '"""■    '"  '''  "'"■"''  '''■-''•  '^ 

If  the  testator  imi.osc;  Ins  own  eon.ont  to  a  mar.i.^o  as  ■■  t.,  ,    ■ 
'■.-l^."n,  this  will,  if  ,,„ssi,,le  u,,on  the  cons.ru.tion'^  ^i!  '-'■  " 
» .11,  be  hunted  to  a  marriao,,  L,f,„e  Ids  death.     J1.,M  ,,  Jf,,,,.  ■  -^ 
■jM^.  I.  K'.);    Ciirmn  V.  Cmiitf,  {lx<)7)  \lr   ii^S  '     ^^ 

i^ll^'d/'^  !;'"""  '""  "'"  ''"""'"^  -'/f--lities,  it 
'  nough  ,f  the  eonsent  is  substantially  given.  JM.,  v 
-^.>»..At...O.;.,,,,,„,,.,,,„^,..,^,,.^^;.,^ 

If  consent  has  onco  been  given,   it   n.ay  be  withdrawn,  it  w „.„„.., 

K^.od   reason   ex.ts    lor    whhdrawin^    it,    but    it    eannot    l'  ""'"'- 
™l;nc.ou.ly  withdrawn.     y„  ,.  Jj,,,„„  ,.  j„^,„  ^.   /,,^„,^,_  ^^^^^^ 

Vestixg  of  Ueai,  Kstate. 
It  has  sometimes  been  said,  that  the  Court  leans  in  favour 
' .  -V  ».v  -WJ.     According  to  the  modern  doctrine,  I'.owever, 

?.h;s  effect  to  the  mtention  expressed  without  any  Lcn 
;n  .onas  0  what  the  testator  ought  to  have  or  has -nCd, 
-Vt  only  to  tns  that  it  maybe  bound  by  rules  established 

™ie»,  It  the  matter  ivero  at  largo. 

fi-vt::'"  ^'  "'  '"  '"'"  ■■''"  "^  '■*''™"  '-0  attains  BcW. 
t.u,yne  or  on  attammg  twen:y..„e  is  contingent:  Kearn» 
■  -■  ^VorKs,  iul ;   u,;„r.  C,,,r,  Cro.  Kli..  I2'i.  10  Ifep  5,,  ;.' 
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CONDI'ilONS  PKKCEDENT. 


D-iihcIh  ;    FrdiiriH   v. 


jcrtuin  iigu 
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tiiiiL'it  be 
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Ch.,.Xi:y.    lor.  V.  L.nr,  7  L.   11.  Ir.  *)(;;    /. 

— " /■',««//«,  (1!)05)  2  C!i.  2!i.j. 

..  Wevicoinrnmamacr  to  a  class  of  .V.il.lr.n  >f  thoy  .tfun 
t„o,;ty.onoi»acontingo„tremai,..lor.  It  is  aUo  a  coufngon. 
rcnainaer  if  it  bo  a  doviso  to  a  class  of  clnl.lr.u  cciually  at  tl 
ago  of  twenty-one.  And  so  also  it  is  a  eou.u.gcnt  romamacr  1 
it  bo  a  devise  in  ren.ainder  to  eluUron  who  shall  attain  tho  .,■■ 
of  twenty-one."  I'or  Stuart,  V.-C,  in  Uro.n.  v,  fl.v,-™.  ■'' 
sL:l  C    587  ;  A,,.,- kr  v.  Al,.r I^r.  1.)  f.  B.  Oi. ;  seo  ./«//  v. 

,/«™t»,  ;i  t'h.  u.  70;i. 

c„„«.ion  Oases,  however,  where  tho  condition  as  to  attanung  a  certa.n 

S;;r;..,e  ^^^^       ^  „«  «»  original  devise,  mnst  be  d.stn,gu.l,.l 

""■'■■"""'  f'm  those  ease,  where  tho  condition  is  ..onta.ned  ,n  a  sei.ar... 
direction;  thus,  where  there  is  a  trnst  for  A  and  to  be  c.  ,- 
voyed  when  ho  attains  twenty-three,  or  an  unmod.ato  ...- 
followed  by  a  clansc  diveeting  that  tho  devsee  ■  .s  no.  ■■  „■  „ 
ago  to  receive  this  "  till  he  attains  a  eertam  age  or  hat  it  .  to 
become  his  .roperty  on  attaining  twonty-fivo  the  devisee  .. 
taken  a  vested  interest  subject  to  be  divested.  lu'.  >■ 
iZnC,  V,  B.  166  ;  S.o.r  v.  Po„l.l..,  1  Kee.  186  ;  AtM.r  v. 

Afhnitei:  IS  B.  a30. 

So  to;  a  doviso  to  A,  provided  she  lives  to  attain  twenty- 
one,  has  been  held  vested  subjeot  to  bo  divested.  .»«-"-■'.  v. 
rwk  ■'!)  B.  453,  whore  tho  devise  was  after  a  hfe  estate. 

A'd;vise  to  A  for  life  and  "  from  and  after  -  his  dea^,  to  J 
if  ho  attains  twonty-ono  gives  B  a  -"t-gent  estate,  tl.g 
slight  circumstances  may  be  sufficient  to  show  that  h  s  c. 
Js  to  be  vested.     .£./,.«•  v.  .W.^       Ch.  D.    .10 ,/- - 
Johson ;  Johon  v.  imavdmn,  44  Ch.  D.  154_ 

When  there  is  an  o.prosB  direction  as  to  the  t.mo  of  vc...  g. 
nothing  can  vest  before  the  appointed  time      l-ngh  on 
ther  hand  tho  question  of  vesting  is  not  a«oeto      y  ad... 
merely  referring  to  tho  time  of  possession.    ^''"«;^;,/  '""  f 
2Cr.&M.561;  7  Sim.  628  ;  Mo„f,jomer,e  v.    \i  omll.':,.  o\^- 
522  ;  Sh-implon  v.  SI,rim]>fou,  31  B.  420. 

A  devise  to  A  at  or  when  or  if  he  attain  twenty-one  wiU 

Sri^o.  '"tT..  estate  is  given  prior  to  the  attainment  of  twenty 
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Zl     '  ,""  '""'^  ■^"•■'^^  '"  »™-  "''"1  rorson  either  for  tU   Oh.p.xuv, 
Wn.htof  the  ,lov...oo  lamsolf,  or  f,,,  „,o  beaefit  of  ™no  other  ■Vi,„.a,.,.„ 
r.T.o„s    o  endure  during  th,-  n.inorit.y.     6V«,^/,//.  ,].  //■„„„„„,  ""  A  ,.„„„. 
V.    »/»%,    1   Burr.  ■»H ;    I,.-  .V„Ur.„„,    10  Jur.  X.  S    01.5- 

m  a"4  ^""''  ■'  "'■'■  ^''"'  ■'^""•^'""  "■  *"■''"'■''■  '  '■'!■  ^^''•' 

twentj-n„o  1,  ,n  faet  a  vested  interest  subject  to  a  tenn. 
^  ^.  It  there  „  a  gift  over  upon  death  und.r  twenty-one,  the  rm 
.t   over   shows  that    the   first    devisee   is  to   take  "what:.,.,.  ^™ ''"'"■ 

...  o.es     the   ,,er.on   elaiming    under    th,.   devise  over   is   not  ''■ 

-.titled  to  that  is  to  say,  the  immediate  interest,     m-o,,./,;/.,  ,. 
;W.r,lB.  .tr.  N.   R.   31.!;    see  14  East,  nO-. ,   L  ,,' 

W.V.  VW/,   ,   Man.  *  S,  .'T ;  ,5  Dow,  ^02;  B!,r„r,,  v' 
A,«,«„„,/,  ,    Lev.   l:)2;  Bo.  d.  Il,u,t  v.  JA,«,v,  14  lOast,  (Jul  • 

sr;rir'm''"'^^=^^°"'^'™---^'^ - 

This  prineipio  was  applied  to  a  devise  to  A  for  life  and  then 
to  B  If  Uv:„g  at  A^s  death,  and  if  B  should  die  before  A 
withou      leaving    issue   surviving   over.      FM,   v.   £„„.    lo 

But  it  has  not  been  applied  to  a  devise  to  A  for  life  and 

l.e  should  die  before  A  over,  or  to  a  similar  devise  after  A's 

-th  to  the  ehildren  of  B  if  he  leave  any  heirs  surviving,  and 

If  none  over.     Dor  d.  P/«„„„.  v.  .Sr,„h„>„r,  2  B    &  I'    28')  • 

I'm-  V.  Ifn//,  r,  Kq.  ;i99.  '        '  ' 

And  the  gift  over  ean  have  no  efleet  where  there  is  an 
-press  .hreetion  as  to  the  time  of  vesting.  A.„,,„,/v.  //,„./,„«„«, 
'  l-r.  &  llee.  ;j(j1  ;  7  Sim.  (i.'N. 

■i.  Tnere  is  an   important   distinetiou  between  a  devise  to  DovUcoa 
Jchmte  persons  or  to  a  elass,  at  twenty-one.  and  a  devise  to  T'^'4^ 

such  of  a    elaw   ns    ntlnj,,    t„       »  -r  <  -    loisi,    10  ,.!,,„  a„,j  J 

01       Class  as  attain  twenty-one,  or  to  those  who  attain  -'«-"I«jna 


.      ,  ^  V  "■"^»  "i   iw  liiose  WHO  attain 

ny-one.      In  the  latter  ease  "the  finding  or  not  finding 

0  1  ,  teo  depends  on  his  attaining  a  partieular  qualifieatioi' 

«a   .11  the  eontmgeney  happens,  there  is  no  one  to  wliom  the 

toruie  laid  down  in  />/„>,«  v.  ACe,.  cr.n  ap.ly."      sreh  a 
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VKSTINfl. 

(Icvlso,  tlinvforo,  will  lint  b,.  vostoil  by  a  gift  ovor.  DhJIIM  v. 
Ihijllil.!,  :i  lU.  X.  S.  ;;(;ii ;  .SV.yj/,.  ,i  v.  Sl.plmi,  C(i.  t.  T.illi.  •-'■-'^ ; 
fr.tlJx.  AUra,  \>  M.  ><:  W.  ■-'71);  Unfmr.  v.  y,rW^  10  .Imv 
N.  S.  OUT  ;  ■■»  L.  J.  Cli.  -."i  1  -,  1 1  L.  T.  X.  9.  :i8  ;  12  W.  li. 
(i:i(i  •  :i  X.  R.  ■i"i!l ;  ///""'•'  v.  in,il,l„v.l,  i  Dr.  &  Sm.  -V;-,' ; 
l:l  W  1!  SIM);  /•,;...  V.  //.'//.  •".  K<1.  -Oil;  »W./.'  ri-».^<,  II 
K,,.  .-..-.!) ;  r«/./»«;/  V.  /l'in„ll,  JS  W.  li.  X«0  ;  01  L.  T.  Ch.  T  1. 
7W.//  V.  (i<ir>irll,  :i  1'.'  H-  '^  f*'  •"'*  i  /''•""'"'  ''•  "'■"""''  '' 
Sm.  &  G.  .'iCS,  lire  ovciriili'il  iil>"ii  tlii^i  lioiiit. 

iiut  a  devise  to  A  f..r  lif.',  aii.l  if  lie  N'ave  a  smi  burn  „r  i, 
bo  born  ill  duo  timo  after  bis  decease,  wlio  sliouM  llv  i, 
attain  twenty-one,  tbeii  to  siieli  mn  in  too  if  be  attain  twei.iy- 
niie,  witb  a  gift  over  it  A  die  willmut  leaving  a  .hou  who  bbouM 
attain  twenty-one,  lias  been  held  to  giv  an  infant  son  of  A  ;. 
vested  (State  subjeet  to  bo  divested,  boeauso  a  sin  born  witlim 
nine  niontlH  of  A's  death  could  not  tlion  have  attain..! 
twenty-one.  .V'lMl  v.  IMo.i,  1  Cb.  V.  4:i> ;  see,  too,  />„.  ^. 
Ihplii,^,,,,,  0  Ci.  v..  2-i^  ;  SM'ii  V.  Il'ir',r,:  .VJ  L.  T.  x>\. 

I.  An  estate  limited  to  commence  in  certain  siiecified^eveuis 
will  fail  altogetber  unless  tbose  exac.t  events  barren.  Thu-  a 
gift,  ••  it  A  sboul.l  die,  living  my  wife,  witl.oul  leaving  a  wi.l.w 
or  a'nv  child,  after  bis  death  and  my  wife's  -  to  1!,  will  fail  II  \ 
survives  the  testator's  wife,  though  he  may  die  without  leav.,,.- 
a  widow  or  child.  //o&"'.^  v.  CrmM,  i  Ves.  ^ilT;  W.»W.(-"  v. 
Smith,  U  Dow,  •-'•-' ;  DLhi,  v.  Chtrhc,  2  Y.  &  G.  Ex.  572. 

So  if  a  testator  recites  that  lie  will  bo  entitled  to  i.ropcity 
in  certain  events,  and  disiioscs  of  it,  if  those  events  liai>r».... 
the  property  passes  only  if  those  events  happen,  though  1,. 
fact,  ho  may  bo  entitled  to  the  property  in  other  events  as  wcil. 
Archhohl  s.  Aiixliii  Goiirlcii/,  a  Ij.  K.  Ir.  -'U. 

Again,  under  a  gift  to  children  ot  tho  testator  living  at  liis 
wife's  death,  an<l  tho  issue  of  those  then  dead,  when  the  wif.' 
died  before  the  testator  and  there  was  a  son  then  living'  who 
,ilso  died  before  the  tcstat.ir,  children  of  the  son  could  n.it  take 
as  ho  was  not  dead  at  thi-  wife's  death.  l!r  Kluumr  :  Ki.^.w 
V.  liimutt,  90  L.  T.  ml. 

On  the  other  hand,  a  contingency  is  not  to  be  enl:iig.-l 
though  it  may  appear  to  bo  inadequately  penned;  for  insla.ic. 


^•ESTIIJfi  i)K  RKAt,  KSTATK.  ,•,7.-, 

a  I««-,.rof  ,„isi„,.  ,liff„r.,„t  sum.  a,vor,li„g  f,  thn  nun.I,,.,.  of   Ch.p.  xtiv 

olnMren  u  „■„„  muy  hav,  will  „„,  1,,  ,,,„„,,,„.,i  ,„  „ ,„  „^^, 

nun.  «r  of  ,..l,il,Ir„„  ,,,,„.,,,„  „t  ,„;,., ^^      /^.,,,^,^^  ^,  -;_   ^^ 

M.  ,.18;    /,,  „.    r,r.,7,.y,\    y-v-.A,  :;  L.   IJ,  Jr.  4;) .  „.„   /.    , 
V.  /.y,  1  L.  n.  Ir.  41.i.  ' 

In  tl.o  faso  of  sucoo,sive  Iinututl„„s  ••  wl,.,-..  tl„,.,.  i„  „  l|„,|„..  ,„,„,.  „„ 

nniutio,,.  ,s  „,  i,„,  ,i„|,e,„k.,„ ,  - .  „,„„,i,i„„  „,„.„,;„,  ,,;„,„  ,:,',v;,r 

'•'""■"'""'""  "'  ""■  i"''™t-^  I'roviou,ly  1 t..,l,  no,witI,.„u,„li„,,  "I  pr'"''"" 

.1.0  «^.>-J.  .„  f„„„  i,„,,„,,  ..„n,i„^e„.-y,  th,.y  ,n,.an  no  ,„.„,.  i„  ii:!;;:;:;. , 
M  tlmn  tlmt  tl.e  i,or.on  to  lake  nn.l.r  tl„.  limitation  out  i.  to  '"'■"'■ 
t.ilvo  snl.jpct  to  the  int.T,'s(»  ]irovioiislv  lin.itu,!."  J/,„/,/,\„„  , 
Coymu,,  .1  K.  A  J.  7(11) ;  :i  I)„  a,  &  J.  ,-,:,„  .  „;,,,,,  ^.  //,_^^..  ' 
<ro.J,.c.4|.-.;  7',,„W/v.  .%«;«„„,  |o  Vos.  2!);  /■■„,„/.,  v  /.,,•„.' 
^li.  IN^J  o  !!i„g.  X.  C,  ;J7  ;  (i  So.  71(1 ;  r,„„n,  V.  .)A„./,«,  ^l' 
»■  -It.  (..I  ;  /%,  ,,TO//,  V.  Ivhimrll,,  1,.  ][,  4  Jt.  I,  ;),-,.  g,.,. 
y">^  1'.  o7S. 

Thus,  if  tho,loviso  i.  to  A  for  lifo,  remainilor  to  B  f„r  lif,. 
anJ  on  th,.  ,l,.coaso  of  ]J,  if  A  bo  ,loa,l,  to  G  in  f,.o,  G  take,  a 
nstoil  romain.h.r  wlu.tlior  li  mn\'.,;  A  or  ,iot.  Ca^-M  <„,„■„  • 
-»i',to-),  A-,yv.  A-,//,  4  ]).  M.  &  (i.  7:,.  /„  ,,.  /I,,,,/ s„„/l,\ 
7V,.^  L.  1£.  I  Kf,.  7!»;  /„  ,.,.  M„r,u,;  s,„ii;,  ,,  .l/,„,,„,  ,-,, 
I..  J.  Ch.  1071;  54L.  T.  .'Jl. 

So  a  devis.  in  renmi„,ler  to  a  i„.r.o„  f„r  l,i,  lif.,  if  ]„  ,i,„,| 
«  living  when  the  prior  limitations  .lotonnino,  is  not  con- 
hngont,  nor  will  BuWquont  remainders  bo  contingent  upon 
the  survivorship  of  the  tenant  for  life.  L,„Mr„hr  v  rVr.w 
Mi.  B.  IX  18. 

And  where  the  testat.u-  liad  power  to  appoint  a  fund,  in  wlii,.], 
^<  to  half  his  widow  had  a  life  interest  and  as  to  the  other 
kalf  an  -.ntorest  determinable  on  marriage,  and  he  appoint,.d 
It  a  ter  his  wife's  death,  those  words  were  held  equivalent  to 
■subject  to  the  wife's  interest,"  so  that  on  her  man-iago  the 
'ppouitment  took  effect  at  once  as  to  half.  /„  ,,■  .%,„U„r,,l,\ 
>-'ltk,im,l:  liobertsoH  v.  Slimaiii-gh,  (llKIl)  ■>  Vh.  704. 

But   ,„  ,d„;t   ^^^    eonstruetion,  the   limitation  over  must  I.i„,i,«„„h, 
"Jvo  no  incident  but  what  is  essential  to  the  determination  ''"''""'■■ 
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VKJtTINO. 

of  tlio  n»tat..«  i.r,n-iou»ly  litititrd.       M''MI v.    Cl.^jnnn,,.   I 

K.  &  J.Tiii);  :!  1).'(1.  &.l.-ii;. 

.->  If  the  i.ropcrty  ai'vi«o.l  i«  a  reversion  wliicU  ooiifs  ml" 
,„«K8,io..  only  »tt.T  th,.  failure  .,(  iiwu..  of  »om..  \vm,n,  ,t 
dovisoot  Buch  rov.Tsi.m  after  f.iiliir  wjf  the  imic  in  .iti.-liMi 
is  ill  cfT,..ct  iin  iiniiie.liiit,.  doviso  ..f  the  reviT.ion.  And  lli^ 
result  is  the  .amo  if  tho  event  upon  wliiih  tlf  r.v.Tsi.m  i. 
expressed  to  le  devised  is  lurgor  limn  ..nd  includes  tl.-  .vnt 
npon  whieh  it  conies  i.itn  possession,  if  ..i  elfe,!  tl,.'  two  evo„(. 
are  the  same,  and  tho  intention  is  merely  to  device  the  reve,-;.,,,. 
If  for  instance,  the  reversion  falls  into  possession  on  lailm 
of' issue  hva  ,,articular  wife  of  the  testator  and  tho  teslal.r 
devises  it  upon  a  general  failure  of  issue.  A  secon.l  man-..- 
would  revoke  tho  will.  J«".»  v.  J/o-;/''».  t"''""''.  J'-  1-  -Mt 
•)77-  !1  B.  r.  C.  322;  Li/lloii  v.  Li/llon,  I  U.  C.  C.  til  ;   »m. 

n,„L  V.  y/e/'«",  1  Hi™-  *"'  °-:  "°'  "i'P«"'«'i-  '■''•  '■"' 

Lrim  V.  Ttmij/r-,  S-i  B.  li-'-"). 

But  a  me-e  li-v.  ;e  of  a  reversion  upon  a  failure  of  a  1:li--.i 
elass  of  issue  than  that  npon   whieh   it  is  litnited,   will   >."t 

operate  as  an  iraroediat.^  devise  of  tho  reversion.      IM'I  '■" 

ioiviifjii  V.  Fu.r,  Ca.  t.  Talh.  2«-'. 

U.  It  is  well  settled  that  a  limitation  in  default  or  f.)r  w:u,t 
"  of  sueh  issue,"  following  a  limitation  in  tail,  is  to  be  ,-onstru.- 1 
as  a  remainder  to  take  eiloet  upon  tho  determination  el  tlr 
prior  estate  tail.  It  is  not  defeated  hy  the  hii-th  of  issue  c-:.i...l,l. 
of  taking  under  the   prior  limitation.      AM;/   v.    AM.:,.  <: 

Sim.  35(i.  , 

And  this  .onstruction  may  be  applied  where  after  a  g.lt  I-.  A 
for  life  with  remainder  to  his  Hrst  -nd  other  sons  in  tiiil,  th>  r. 
is  a  gift  over  in  default  of  such  sons,  if  there  is  any  c.ntext  lu 
assist  the  ccmstruction.  Doe  v.  D'inr,  I  B.  &  I'.  -'OH  ;  ■'<  T.  \i 
1 12  ;  IlruncHaeii  T.  -/(/-"//,  33  B.  !•(). 

7.  It  is  also  settled,  that  when  there  is  a  gift  to  a  pc-r5..ii  I.t 
life  if  she  so  long  remains  unmarried,  or  for  life  until  l«i>k- 
rup'tev,  followed  by  a  gift  over  in  tho  event  of  man-ia^-e  or 
bankraptcy,  the  remainder  is  not  contingent,  but  vested  so  as  t- 
take  eflect  either  upon  the  deatli  or  marriage  or  bankrurtry,  iis 
the  case  may  bo,  of  the  tenant  for  Ufe.      Lurfiml  v.  C*"/,,  ■) 


vi-xnxd  or  iii:m.  ixiah-.  ^jj 

«w,.  ,^  /.w,v.,  7 1.  T.  X.  s.  .-,,,1 ;  ,  N, ,,  ,,„, ; ,,;  ; 
';""■•■  '"'■"'  '■  ••>•'■'■'''■'.  "io  I-.  J.  .■!■.  :i,;.  ,1,,  1,  .,:  -  ' 

.Similarly,  «l„.r,.  ,h„„  i,  „  ,,;,,  ,,,  „,;„,,  ,^_  

.liow,.,l  by  n  B,f,  „v,.r  „„  ,I.atl,,  ,1„.  ,if,  „,,.,  „t,„  ,,,,„  ^  [■H^J^,;;:^ 
"  nmrrmK..  "f  ih.  t.„:,„t   f„r  lif,.,     ,v,„„;,,,/  ,,  ,,,,„,„„,  „  J;';.!',;"  »"■' 
II..  I).  .W.'i  /„   ,.,.  7^,,,,.  //,//     ^    /,,„,     .^  •     • 

M,rh  V.  ./X-,,™/,/,  (IS!););  ;)  ,  •!,.  ..j,,;)      /.,    „. 

">/^  00  L.  T.  '.,->0,  ,nu,t  1,0  .„,.i,,.,.,,,  J!,:!  •     ^- 

The  fiut  that  tlio  gift  ,,vpr  w  t,,  „  ,.1,,...    i       •!    , 

™..ou  of  the  rub.      I,.  „„,,  ,.  ,„,,,  „p„„  „,^  „.„  j^;        '^;  »., -^.^, 
-enant  for  hfe.  tho  gift  take,  ..ffoc,  „„.l  ,h„  ,,a.,  then  liv        '""■ 
™  cnftled.      /y,„„«,./,^,„  V.    (V, ,  lu  B.  ■2.;  ■    vj,;  ,    v 

■sto/cw,  a»  ch.  D.  aoi.  '  ■^'""■""'' '■ 

Th.  fact  that  the  testator  gives  to  the  ,,ers„„  upon  whn.e  .       ,, 
n.  mage  the  f„,„,  U  give,,    over  „  lif.  i,.,,,,,t  i/..^     .       ''"^"' 

■jr  1  r     ,«      IT.  8..1.     See,   too,   t:„/o„   y.    „„,,,    .^  ""'■ 

^.408;10L.T.l.,.he.,ho.eve,^,he  J;™;     ;  ■ 

»m««o  wa.  held  „ot  to  appl,  to  the  lin,i„.,i„„,  „,.X.r  ^i 
1»  question  arose.  i'  >van.u 

lu  y,*  V.  *,/^„-,  0  Sim.  411,  the  testator  gave  hi.  „ro„e„v  ,.,      .  , 
t.sw,aowso  long  a.  she  should  re.nain  alido«,  h  ,  ■""""■ 

W  .narr,-,,,.  „g„in  ,.o  gave  her  oue-third  of  all  hi  „„ 
-d  gave  tl,e  other  t«o-thi,.d.  t„  his  nieces.  The  i, b^  di^ 
•arned  and  it  was  hold  there  was  an  intestac;  T,  e  ^ 
^^l*e„  d,sapproved  (see  i;„/,rm  v.  7.W,..,  ,  u,  I)  VoT- 
™*^v.W*„™,,-.58L.T.«l);butitisobvilt 
<i  da  7  ^"  ■'"'■"  "  "'■""  ""''  ^l^"  «'■'-  -"'-ties  0^ 
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viatriNfi. 

Ih.,  flr.t  i,.-tun.,.,  whi.h  i-  th..„  cut  .low.  by  u  «■(!  nv„r  ...  .1: 

A.,a  it    tl.o  tn...  ..o„».r,.dio..  i-   that  Ih.Tu  .»  an  .ib«..l„. 
Kift  to  A,  tollow...!  by  a  Kifl  "vr  if  -U-  ""rrlt.«,  t ho  R.  t  nv, . 
only  toko,  c.lf,...t  i,.  tbut   cvo„t.      -V'V/AW,  v.   il't  .IM.  ■' 

Nor  .lo.«  tl.«  .Invtrioo  niTly  <"  "  '"«"  "1"^^"' ."  "-■""'"'■  " 
„iv,.,.  to  tl,„  tctator'.  wi.low  for  lit.^  or  ....til  .....rr.„g..,  »..■!  "" 
,„„„a,y  i.  giv,M.  to  l...r  if  -1.0  n.arri,.,.g..i..,a,..l  l..ga.-.e.  ... 
,lir..d,.,l  to  bo  ,«.i.l  "..  I.".'  'l-'tl'-  I"  ••'^■''  "  '■"»/>'"''*-  ■- 
aro  nut  r,.i«.l.l..  o..  AV  ...an-i..go.      /-.  .v  7,v,/,r,//;  ./.;//.-,  s 

r-rVm//,  (lH!ll)'J(;li-«ll'-  ,        ,     ■     , 

S  rpo.i  ,.ri..cii.lcB  ro8on.bli..g  tl.o.o  ,ib..vo  sti.te.l,  ii  .lev.-'  ■■ 
.«.ifo  l.rovi,l...l  »1.-  .b.mW  r,..n„in  n  wi.low  b,.t  .n  ..as.  -  . 
marries  ..gaiu  to  A  wl.,-..  l.o  attain,  tweoty-tluve  «^.s  \M  ... 
Kivo  tl.o  «i.low  who  married  again  ,.n  ...t-reat  t.U  A  nil:..-.! 
fw,.nty..hroe.      A.,   v.  /•>. 1  T.  U.  ^IHI. ;  .'  flotty,  l.v 

ItrVM.n;,-    (.'V.' V.  A',,//,/,,./,   Hi  U  T.  .><1S. 
.)    Wl.e,.  a  i.artie..h.r  estate'  is  limited  upon  a  eoDt...p  .i". 

,>„atl.es..l«e.|uent  ..Htat.s  are  li...iled  as  re..,ain.lers  ..,.0..  .t. 

tho  oontinge..ey  ,„«,i ./-;,.  applies  to  tl.o  whole  sen.'S  o,  l,.m.:,- 

/„„■,/,  I)o,.gl.  TO ;    'Ml.m,  V.  r„//,  1   Y.  &  C.  fcx,  210,  (u,  ,  1 

Similarly  when  an  i..torest  is  give.,  to  a  person,  and  then  m 
a  certain  event  a  differe..t  i.,terost  is  given  with  lim.t,.t.o..sm.... 
tho  conti,.ge,.cy  applies  to  all  tho  «nbsoq..e..t  limitat.o..s  (,,w,, 
,  OonU,„j.  fi  Jur.  N.  S.  474;  O.W.,/  v.  J;"-  •  l^;,"'  ^ 
Fi,„lo,>  v.i.V«.fo«,  -ii  B.  H:i;  £,V/  v.  IM'dl,  10  S.,.,.  H- 
I'aillor  V.  PW.  24  B.  W>. 

On  the  other  hand,  if  the  subsequent  l.m.tat.ons,  0.  «■ 
of  then.,  ea..  be  looked  upon  as  independe,.t  gifts    they  ril 
not  be  liable  to  the  eontingency  of  preceding  gifts.     L.lh.  W/j 
V  T,-o,-,   Ii  Atk.774i    Amb.  204;   B00.0J  v.  0«nlr,.r.., 
M    &  G    122;    Doutt,  v.  L.nn;  14  Jur.  188 ;    P.rtn.f  s 

8-58. 


vtxn.vu  lit'  nuiKiKs  "S  land. 
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r.  ,ho  sum,,  way,  .f  „  ,,„,i,.„l,.r  ^ift  i,  ,.,,,„.,.,.,.l  ,„  L,.  ,„„i..   Cp  XUT 

;rz;  ■:;  ""■"':"'  ■"''■''■■"'''■' "• «'"  '-i-  -'•».-   -^^ 

An,l  if  ,„b«,_.,,u,.„t  gift,  ,,„„  u  ro„,l  „,  ,mv,.„,  ,„,,,V.,  ,„  „„.  .,„ 

I..  .1,..  »ar,o  way,  wl„.„  n,nv  Im,  1«.,.„  ,.  j,ift  ;„  „„„  ,„,,„„  ,„      

i-uc,„t,.,l   ag,ft  „v..r  in  ,l„f„ul,  „f  „a,.|,  i.„„.  ,„„,  ^,  „„„.  ]!;r!;;:i,,. 

.t™oday,.f,.rn„.  to  a  ^.iluro  „f  all  tl,„  ^.,i.,, „.„„,„,„„,,  S;,;:- 

-t  mon.ly  a,  a  ,,.„,ai„,l.r  depe„a™t  „,,on  ,l,e  limitations  to  tl, 
..rornl  cla»,  of  ,™u„  ,„ki„g  ,„.„,,      ^,„„  ,,    ^_^^^  ^,  ^.^^^^^  ,_,  j^,  2 

As  to  wliclh,.,.  in  u  .I.viso  of  Wl,il,.n,  r..  to  A  an.l  his  is,, 

.»..o,„,uI  thon  to  Anna  hi,  i..,,,  „,„,  ,„  ,,„,„„„  „  .^^,__, );;  ;:;-.;,J.. 


A   „„,   „  ,,        ,. .-..,. oi.i  ,1.  (u-ianit  ot  i-snoof  <"ii 

A  „n,I  1!  ovor    the  nlfnmto  gift  in,.l„.l..s  bo„,  ,„,,,,,.     .Seo  ;'„':,,-,„,■ 


.,,.,,,,,„, 


"■"  "ISO  OK  ClAROKS  nx  I,.,XI). 


duirgod  npon  real  ...state  is  govern,.,!  i,,^,,..;,,, 
t.ommon  law.  .  ii„rt.,d  „„ 


Tho( 
''J'™''         ■"='''■.■  ■.•ommonhiw.  -  .i,.rw;u,„. 

•'  li  a  ^,m  „f  „.oney  bo  given  to  a  person  ,.harg«I  n,,on  real  '- '''i- 
ptate.an.!  that  ,,er.son,  being  an  i„fa„,,  i,  n„t  to  have  tl     ^^{^ 
^ga..y  ■mn.od.alely,  but  it  i.,  given  at  twenty-one  or  payable 
-ny-one  .f  the  chiM  docs  not  attain  twent.vone 'tl„- ,,.;,ey 
.M,.,t  ratable."     />„,,,,   ,,    y,„,^,„„_   ,    ^^,.    g,,,    „.,  ."   ^ 

In  .such  a  case  the  gift  of  interest  in  the  n.eantime  will  not 
vc»t  the  legaey,  Gau/.r  v.  St»,„/,r,nH;  ■>  Co.x,  15 ;  see  V„r/;„ 
v.P/„7/7«„«,  li  M.  &  K.  2-57.  .  '    -  so.  Mn,/.n, 

If  tlie  payment  is  postponed  for  purposes  not  referable  to  the  n.  .•    ^ 
!*»„  of  the  legatee,  but  only  for  the Tonvenieaeo  of  the  estate   ^^^- 
p  p  .J  "-'  ponementof 
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payment  for 
tho  purposes 
of  tno  OHtato 
and  of  tho 
legatee. 


Legacy 
payable  upon 
an  event 
which  may 
never  happen 
U  contingent. 


Legacy 
charged  upon 
real  and 
personal 
estate  follows 
proportionally 
the  rules 
applicable  to 
realty  and 
personalty. 


as,  for  instance,  in  the  case  of  a  life  tenancy,  the  legacies  vest 
huforo  the  time  of  paymont.  Eraim  v.  Scolt,  1  H.  Ij.  57  ;  Kimj 
V.  mi/im,  Ca.  t.  Talb.  110;  Ilam'l;/  v.  Ciirli,!,  (189-5)  1  Ir, 
•i'-i  ;  see  fn  re  Bnihazoii,  13  Ir.  Eq.  156;  In  re  Neari/'n  E«lal., 
7  L.  K.  Ir.  :J11. 

It  iimkes  no  Jilferenco  whether  the  legacies  subject  to  a  life 
interest  are  made  payable  at  twenty-one  or  not,  though  it  seems 
that  they  will  not  in  any  case  yest  before  them.  Remnnnt  v. 
Himl,  2  D.  F.  &  J.  396 ;  Datm  y.  UiKjiienin,  1  H.  &  M.  7.iO ; 
llanrli/  v.  Curtis,  (l«9o)  1  Ir.  23. 

And  a  legacy  charged  upon  laud  and  directed  to  be  paid  ujifiu 
an  event  which  may  or  may  not  happen,  for  instance,  when  {\v 
testator's  oldest  son  should  come  into  possession  of  a  sutt'icd 
estate,  will  fail  if  the  event  docs  not  happen.  Tiii/lur  v. 
Lambert,  2  Ch.  D.  177. 

If  a  legacy  is  charged  upon  real  and  personal  estate,  the 
personal  estate  is  the  primary  fund  for  payment,  and,  so  far  as 
the  personal  estate  extends,  tlie  vesting  is  governed  by  the 
rules  applicable  to  personal  estate,  but,  so  far  as  the  legacy  is 
payable  out  of  realty,  the  rules  with  regard  to  legacies  charged 
upon  land  apply.  Diihc  of  Chttmhs  v.  Talbot,  2  P.  AV. 
601,  612;  Proinc  v.  Abiiii/doii,  1  Atk.  481;  In  re  Umimn^, 
Dru.  t.  Sugd.  6. 

In  the  case  of  a  power,  if  the  donee  is  authorised  to  fix  the 
times  at  which  portions  are  to  yest,  he  can  direct  a  portion  to 
vest  at  once,  and  it  will  in  that  case  bo  raisable  though  tlii' 
child  dies  under  twenty-one.  Ilrntij  v.  Wrcij,  21  Cli.  H. 
332,  where  the  subject  of  the  vesting  of  portions  is  fully 
discussed. 


Vesti.so  ok  Bequests  of  Personalty. 


Vesting  of  The   vesting  of  bequests   of  personalty,  including  chattels 

m^mrf'by  real,  is  governed  by  rules  derived  from  the  civil  law.  Tliesc 
flio  civil  law.    ^^  ^Iso   apply  to   realty  directed  to  be   converted.    Li  n 

UmJsoiii,  Dru.  t.  Sugd.  6;   In  re  H((rt\   Trusts,  3  De  (i.  i 

J.  195. 


I'i     .       _ 
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vesil^-  '"'"'  ''  "''  ''""'^  '""■'"™  "'  *"  ""^  rniod  of 
It  has  been  ™,I  that  the  word  "  vest,"  being  ,lerivea  frona 
V  st,re  '.aturallyreferB  to  vesting  in  pos  Jion,  and  nou" 
vosfng  ,n  .ntcrost.  r„„„,  v.  m.rU.„,  4  Macq.  .'uV  This M 
however,  contxury  to  the  whole  current  of  Enllish  author  tP 
jrd.ng    0  wh.,.I,  the  word  "vest"  has  always  been  held  to 

^Ifr        '""'  to  vesting  in  interest  or  tran.n.issil.ilit,,  and 
not  vesting  i„  possession  or  indefensibility 

Thu,     ,,,en   there  is  „  direction   that  the  gif.s  are  to  be 
-ted^at  a  eerta.n  penod,  the  legatee  will  take  no  interest 

Where  the  interesls  of  legatees  are  .„  h„  vested  at  twenty. 

ne,  a  gift  over  upon  death  nnder  twenfy-one,  or  np.n  deafh 

efore  the  t.n.e  o    vesting,  will  not  alfeet  the  natur.d  niealj 

of  the   word      r,V„„r,//  v.   C/„«„V/,  .  Mer.  ;i8 ;    C,.,„,,o„  v 

I'  th.  D.  23!) ;  see  Cmlh  v.  //7/«„,  9  L.  H  Ir  21« 

In    many    eases,    however,    "vested"    has    been    used    as 
equivalent  to  "  indefeasible  "  or  "  payable  " 

vested  at"'  "V'T  "'  """"'''"  "'  "  ^■^•"'  "^  directed  to  be 
nested  at  a  certain  tmie,  and  there  is  a  gift  over  to  the  other 
members  of  the  , .lass  of  the  shares  of  those  dying  befo  o    li 
^me   without   issue,    vested    will    mean    payable'     r„I 

the  fime  fixed  for  vest.og,  vested  must  me.n  payable 

This  win  IK^  the  case,  if  a  time  is  appointed  for  v'esting,  and 
m,untenance,sg.veu,if  a.y  child  onti.Ied  on  the  death!    the 

..act  or  hfe  to  a  vested  or  presumptive  share  should  b 
under  the  ago  appoznted  for  vesting,  wh.re  the  word  pre- 
umptive  refers    to    the   possibility  of    accruer.      /..-/.If 

nesting,  leaving  children,  there  is  a  gift  of  the  share  such 
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^leaaiDff  of 
"  vest,'" 


D.rectioa  u 
to  TtMting  ifl 
imperative. 

Gift  over 
upon  <ieatli 
It'fnnf  tho 
timo  of  vest- 
iiiff  will  not 
"Iter  tho 
nieaninjf  of 
tliti  wonl 
"vest." 


When 

"  Tested  " 
meaos  "par- 
able."        ^ 
(jift  over 
upon  death 
without  issna 
before  the 
time  of 
veHting-. 

Shares  treatod 
as  vested 
before  the 
time 
appointed. 


SJtn 


58'> 


VKSTINO. 


Cliap.  XIIT.    chilli  would  have  hail  if  living  to  his  issue,  tho  direction  as  to 
vesting  will  be  referred  to  payment.     In  ir  Kitmimilson'a  Estate, 

r,  E,,. 


Vi'4o(l  and 
liaiil  ujmnI 
iiitiTulmiige- 
nlJy. 


Dirontion  to 
l>ay  Ipgaoios 
at  a  certain 
time. 


Gift  to 
rhitilrcn  nliu 
Mirvive  tho 
jiaroiit  witli  s 
direction  an 
to  vesting. 


Beneficial 
interest. 


Gift  to  a  clai.« 
wlio  attain  '21, 
and  to  a  class 
at  21. 


;W<J  ;  Pooli'  V.  Hott,  11  Ha.  IJ:i. 

Or,  ti^ain,  it  may  appear  that  the  testator  has  used  tln' 
tcnus  vested  and  paid  interchangeably.  In  re  Eiliiiomlmii'  -. 
Eitate,  xKjini :  Williiims  v.  llniithoriir,  (i  Ch.  I^'l ;  Re  Vmi'x 
Trmt,  41  L.  J.  Ch.  170;  hm-ltij  v.  Pcmmt,  (11)00)  1  Ir.  14.). 

And  when  there  is  a  direction  to  pay  legacies  at  the  death 
of  tlio  tenant  for  life,  a  subsequent  direction  as  to  vesting  at 
twenty-one  will  be  referred  to  indefeasible  vesting  or  posses- 
sion. Band  v.  BarnrI,  211  B.  239;  Sliiipmi  v.  Pciith,  Hi 
Eq.  200. 

When  there  is  a  gift  to  children  who  survive  their  parent,  x 
direction  as  to  vesting  will  not  make  tho  gift  vest  in  any  wlii 
do  not  survive  their  parent,  lit  rv  Payiii',  25  B.  5-50  ;  WillhtHi^ 
V.  ILii/thoriic,  (!  Ch.  782  ;  see  Drai/cott  v.  M'ood,  •">  W.  R.  loX. 

If,  however,  the  proviso  as  to  vesting  is  intended  to  introduii' 
a  new  gift,  evidenced  by  the  fact,  for  instance,  that  it  applies  fu 
prior  legatees  wlio  die  leaving  issue,  and  not  merely  to  siuh 
of  them  as  survive  the  tenant  for  life,  it  will  override  tho 
previous  contingency  of  surviving  the  tenants  for  life.  Willi'iiii^ 
V.  liimel/,  10  Jut.  N.  S.  108. 

A  direction  that  legatees  are  to  bo  beneficially  interested  iit  a 
certain  period  refers  only  to  vesting  in  possession.  M'Ladl'iii 
V.  Taitt,  28  B.  407 ;  2  D.  P.  &  J.  449. 

II.  Where  there  is  no  direction  as  to  vesting : — 

1 .  It  is  important  to  distinguish  a  gift  to  a  contingent  class 
and  a  gift  to  a  class  upon  a  contingency;  thus,  a  gift  to 
children  who  attain  twenty-one,  or  to  such  children  as  attain 
twenty-one,  is  a  gift  to  a  contingent  class,  and  will  only  vest 
in  those  who  attain  twenty-one,  though  there  may  be  a  gift  of 
interest  or  other  circumstances,  which  in  a  gift  to  a  class  upon 
a  contingency,  as,  for  instance,  at  twenty-one,  might  have  tlic 
effect  of  vesting  the  bequest.  Bull  v.  Prilchard,  1  Russ.  213 ; 
Bree  v.  Perfect,  1  Coll.  128;  Leake  v.  Robimon,  2  Mer.  305; 
Slenil  v.  Piatt,  18  B.  ."0  ;  Lloi/d  v.  Lloi/tl,  .3  K.  &  J.  20  ;  Tlimm 
v.  Wilberforce,  31  B.  2:»9  ;  William  v.  Ilai/tltorne,  6Ch.  TS','; 
Deicar  v.  Brooke,  14  Ch.  D.  629 ;   Wil»on  v.  Knox,  13  L.  R.  Ir. 
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one  will  not  „e  im  o Sd    llr^L    -""f"':^ Z^^"'^'  -"'?- 

guiee  attains  a  given  age,  will  not  postnono  tl,n  PPVra™t 
la.l'iiiiio.  /v-cstinif  when 

Thus,  a  gift  to  A,  payable  at  f«rcnty-„ne,  i,  vested   and  it'"4'°p"'' 
makes  no  difference  whether  flm  „■,l^  , 

direction   for  „  T  ^       precedes  or  follows  the 

direction   for  payment,  provided  a  clear  immediate  gift   can 
^  found  .n  the  will.     1„  ,,  B.r,Mo,„r,r,   1   Mac.  &  T  3.  4 

."ft  i«  ia  L  dtct  on    0     1       sT;  «   tT'  '^^  ^'f"'-^--" 
Poz-Wflwrf  4T    T  r.1,    ,.>     1    ^^'  ^   -B''"''"',!-  V.   Duke  n/f  tiou  to  p«y, 

™fW«rf,  4L.  J.  Ch.  13;  SImm  v.  //oW„    3  Dr    Q'l  •  /^;  ^ 'j  »»'Hi/vit, 

V.  ^W/,  3  Jur    57;- •    P„,.,„„  t  '  '^'"i/'^''' '11  then. 

ini  nTt:  ;:'r"'.".''T"''" '-  ''^™"*"'^'°  '■"«—» 

twenty-one   wiH   „ratfee    thets:'    ""^;»"-"'«»-    at  fSS^, 

'eftntfirT    'f:."°^'™"™    -y    te    assisted    by  I.  a„„.«„, 

•errnco  to  other  limitations;    thus,  where  there  w»»  „      •/,  >»«"""' 
for  the  children  of  a  tennnt  fn,  rt     T?  ^  ^'*'  ™ntmp,„cy 

.».-  •        .       "  oi  1  tenant  tor  life,  to  be  paid  uuon  t'lcir  """■  b" 
^^mg  twenty-five,   and    if    but    one  child!  theThole  ^  ^^1^^ 

twrfive    ll7tV'   "*  ""'^  *"<*  "P-  '^'^  attaining 


St" 

SB-1 
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ft      And  it  I 

f^piiid  "  WO] 


CUp.XUV.  lieforo  twtnty-fivo,  tlio  gift,  in  the  event  of  tlioro  being  an 
only  cliild,  being  cloarly  contingent.  Ju<id  v.  Judd,  3  Sim. 
5^5 ;  see  Ifmihr  v.  Judtf,  4  Sim.  455 ;  Mrrri/  v.  Jli'f/y  S 
Eq.  G19. 

Similarly,  if  the  interest  of  an  only  child  ie  clearly  vested, 
this  may  show  that  a  gift  to  nit  the  children  at  twenty- 
one  was  meant  to  be  vested  too.  J^">f}  v.  hancsouy  1  Sm.  &  G. 
:i71. 

may  appear  from  the  context  that  the  words  "  to  he 
ore  meant   to  refer  to  vesting  and  not  to  payment. 
M(frfimi»  V.  Jinfjrrs,  8  1).  M.  &  (j.  3-,'H. 
Gift  to  be  3.  The  time  when  the  legacy  is  to  he  paid  mast,  however, 

which  may  ^®  certain;  that  is  to  say,  it  must  be  certain  that  the  time 
Se  Ss*"  ^^^^  ^'^^^  ^^  ^''^  legatee  lives  long  enough.  No  doubt  it  is 
life  is  uncertain  wliether  a  legatee  will  ever  attain  a  given  age,  but 

Mi'nco  he  must  attain  it  if  he  lives,  this  latter  contingency  is 
rlisregarded. 

"  When  tlie  time  annexed  to  the  payment  is  merely  eventual, 
and  may  or  may  not  come,  and  the  person  dies  before  tlio 
contingency  happens,  I  can  find  no  instance  in  this  Court 
where  it  has  been  held  that  the  legacy  at  all  events  should  bi^ 
paid."  It  becomes,  in  fact,  a  legacy  upon  condition,  for  dia 
incertus  condithnem  in  toitaimufofacit.  Thus,  a  legacy  to  A  to 
be  paid  upon  marriage  is  contingent.  Atkins  v.  Iliccori-i,  1 
Atk.  500 ;  Eiii.-^  v.  ^//(W,  1  Seh.  &  L.  1 ;  Morr/m  v.  Mor/m, 
4  De  G.  &  S.  IG4;  Li  re  CanfiUon'-s  Minon,  16  Ir.  Ch.  :i01; 
Corr  V.  Coir,  I.  R.  7  Eq.  397 ;  Taylor  v.  Lambert,  2  Ch.  D.  177. 
Gift  upon  It  may  be    noticed,  however,   that   a  legacy  given  upon 

!^m8^^  as  a  marriage  may  be  held  upon  the  context  to  be  given  at  twenty- 
gift  at  2i,  Qjjg^  Qj,  upon  marriage  under  twenty-one,  as  where  there  vi&i 
marriage  n  gift  to  parents  for  life,  and  then  to  their  (children  if  then  of 
age  or  married,  and  if  any  were  infants  at  the  death  of  tlieir 
parents,  then  to  them  at  twenty-one  if  sons,  r  on  marriagf  if 
daughters.  Lang  v.  Pwjh,  1  Y.  &  C.  C.  710  ;  see  West  v.  ">*/. 
4  Giff.  198. 

4.  When  the  only  gift  is  to  bo  found  in  the  direction  to  pa}- 
or  divide  :— 
■a.  If  the  postponement  of  division  or  payment  is  merely  on 


^ 


Direotion  to 
pay  alter  a 
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J.  0,.).      Jlrcl-    V.    7;«j„     T   T!       111.)     „,  •  ,  >   ■    i'tur.  It 

„       ,  tiie  t.tt  will  not  vest  till  tho  appointed  time   '  m'  "'  2'  "ill 

Th«,  a  gift  to  ,    person  „t,  or  if,  or  n,  „„a  when  'Co  ,li„l,  «- """ 
■••«-",  or  upon  attaining  or  fro,,.  ,.,,.1  after  atuiining    wentv    // 
nc.  wiU  not  pt  till  the  a,o  i.  ,.ttai„ea.      /.,„„„„  /  ^  / 

Probably  a  gift  of  peisonaltv  to  \  till   P  „.t  •      *       .         " 
and  then  to  13,  will  „ot  .ive  It  a  v    f       w  '"^'y-""-.  <iiftto 

,  „„*1  ■      *      J         ,     ^  "■■'*'"'  "'''^'•'■-'f  "ikss  there  is  ^ '"' " 

.™.ator'.deizs  tr  i,^^  irttvT  '""^ ''"  --" 

it  wnnl.l  .  "^  ""'■'  S'" 's  in  the  direction  to  pay   <:"'»i"Period, 

It  Mould  seem  upon  principle  that  tha  mff  ;.       i  ■  "liether 

"i;on  the  legatee  beii,^,  ali^  ,  ^  ';:/*:;-  ^-^^  — 
g.  t  to  a  person  upon  tho  happening  of  some  contingencT^vet 
the  legatee  a  transmissible  interest  •  if  the  en,.f  ,     ^ 

>.is  estate  is  en.ith^,  though  he  i  'tl.L  'id      IZ  7T 

fi  1  th?."" "' "' '-''  ^"^  '*  '"^  '^^"♦™ '» - '  vtSh: 

a  of  tha  time  ;-  There  is,  however,  authority  to  show  tha U 
iloessofail.  -S/w// v. />w  •>  Sill,-  41 -.  T  7/  "  ""  ^^  « 
I^'  Sim.  ti.,  the  point  did  ;ot  ^,  b  i  the  ^ic  ' Tn  ^T ' 
down  the  law  in  aeeordance  with   SV    /  v  /I     wh  T     "     '' 

^iiowedin..^.,  ^<'*»«v.7.. ::  ^^^T  S'!r  ^ 

■s  an  authority  the  other  way.  iia.  dd4,  d.3J, 

5.  Vesting  of  residuary  and  severed  gifts  •— 

If  the  subject-matter  of  the  gift  is  residue  („),  or  if  it  is  at  r^. 
once  separated  from  fbo  rorf  ,r  *!  —     w.  "r  u  it  is  at  Rarfdua^  ,,„ 

1-  ratea  irom  the  rest  of  the  est..te  and  vested  in  trustees  "?^  «"^iV 

gifts  more 


eairily  vestei 


r 
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!.B^./fc)l•  tliu  Iwiicat  of  tlie  legatee  (4),  thesi     .-o  circurastnnccs  which 
Ijl  assist  tho  Court  in  arriving  at 


7^ 


Gift  of 

iutercst  in 
meantime. 


,   ,  .„=.=t  I..U  V. - o  —  "•»  conclusion  that  tho  gift  is 

/!  vostoJ.  Uoo/h  V.  Jlool/i,  4  Ves.  :i!)9  ;  Pcaniian  v.  i'cii/vHmi,  :(:! 
I  1?.  :i!)4  (.i);  V-orc  v.  VEitmngr,  r,  B.  P.  C.  59 ;  Sniiiulera  v. 
I  Frt»/"'/',  Cr.  &  rh.  2411;  llraiiilmiii  v.  Wilkiiitoii,!  Vob.  4'2(1  ; 
Oiyy/  V.  6'/(v/,  •■>  B.  \a  ;  £i<''''-  V.  limltfn,  1  Ila.  10  ;  //ij/ivn/i 
V.  SiidHmj,  7  W.  K.  ^iSli;  IVff/w/i  v.  l>ol>iinii,3  Eq.  315;  /"  /- 
/;fin;i'«  r/'"»i'i,  34  Ch.  1).  71G;  ii/T»;w"  \.  llmimn,  (IH'.Mi 
1  Ir.  (in;  /"  i-e  Wre<i :  Slum-t  v.  Il'rey,  30  Ch.  D.  507  (h). 

6.  Tho  elfoct  of  a  gift  of  tho  interest  in  tho  meantime  \x\vm 
vesting:  — 

II.  If  the  interest  upon  a  legaey  or  share  of  residue  is  given 
to  tho  legatee  in  the  meantime  till  tho  time  of  payment  arrivs 
the  gift  is  vesteil.  Jliimoi,  v.  Gralimii,  6  Ves.  239  ;  In  re  Iloil'- 
Ti-mlx,  3  IJe  G.  &  J.  195 ;  Ilnrilcnxl/i'  v.  Hankiixfli;  1  II.  &  Xf. 
405 ;  Bell  v.  Ct'li;  2  J.  &  H.  122 ;  Perrott  v.  Dams,  W  L.  T. 
52 ;  BoMwij  v.  SInipiell,  24  W.  R.  339 ;  45  L.  J.  Ch.  20« ; 
In  IV  OoKsUnij ;  Go^liiiij  V.  E/ivcl.;  (1903)  1  Ch.  448. 

This  rule  applies  in  the  case  of  deeds.  Mosli/n  v.  hrnnlm,, 
17  Ir.  Ch.  153. 

The  rule  applies  though  tho  interest  may  he  given  suhjeit  to 
charges  or  annuities.  Lnne  v.  Gomhjc,  9  Ves.  225 ;  Joiik  v. 
Miicldbmhi,  1  Ruse.  220 ;  Path  v.  Alherton,  28  L.  J.  Ch.  4S0. 

It  applies  though  tho  interest  may  he  expressed  to  he  given 
for  maintenance.  In  ir  Hnrl'i  Ti-imU,  3  Ue  G.  &  J.  1!)5  ;  In 
re  Dmm  ;  Iminon  v.  ll'chter,  16  Ch.  D.  47 ;  Scotncy  v.  Louirr, 
29  Ch.  D.  535;  31  Ch.  D.  380;  Brennaii  v.  Bmman,  {W>i) 
1  Ir.  69. 

It  applies  though  the  time  when  the  principal  is  given  is 
marriage,  or  a  later  ago  than  twenty-one.  In  re  Peck'x  7V»./<, 
16  Eq.  221 ;  In  re  Btinn ;  Isaacson  v.  Wihster,  16  Ch.  D.  47; 
Lire  Wreij:  Stuarl  v.  jr«y,30  Ch.  D.507  ;  Scotiie// y.  Lmncr, 
29  Ch.  U.  535  ;  31  Ch.  D.  380  ;  see  Pearson  v.  Dolman,  3  Eij. 
315.  BatHforcl  v.  Kebbel,  3  Ves.  363,  would  probahly  not  now 
he  followed.  It  may  be  distinguished  fiom  the  cases  above 
cited  on  the  ground  that  the  legacy  was  not  separated  and  given 
to  trustees. 


tilJT  OF  INTERMEDIATE  INTEHEST. 

I>.  The  efffct  is  tbo  sumo  if  tnistpos  liavo  i.ower  to  npply  tlio 
«l,oIo  or  su.li  i«,ri  us  tl.r.y  think  fit  of  the  i,iooi,in  of  n  sliar..  in 
...unteuanto.  /i^  v.  /W,  1!)  Kq.  -.'.si; ;  „i,i,rovt,l  in  /«  ,■<■ 
7m'»»/;  T„nmjy.  T-k™,/,  (I8(l!»)  J  (1,.  r;j9 .  /.,  »-,vft,„„. 
"■////«/„.,  V.  WiUiaim,  (1007)  1  C'li.  ISOj  kjp,  too,  £V,7,.vv 
/;»/v^/,  4  Do  O.  &  S.  10.3.  In  In  ,;■  WMIr ;  T„chr  y.  Winl/,', 
(IXDfi)  2  Ch.  711,  North,  J.,  arrivca  nt  a  contrary  conulusioi, 
Noo  also  IFihon  v.  7i„„r,  1:)  L.  11.  Ir.  '-'AO ;  li„„ll  v.  Um.rll 
(\'m)  1  Ir.  168. 

A  discretion  either  to  npply  tho  interest  to  maintenance  or 
to  ftcoumulato  it  (.,) ;   or  to  apply  tlio  wliolo  or  part  of  the 
iiKcrest,  not  exceeding  a  fixed  .sum,  to  maintenance  {!,) ;  or  tho 
t:ift  of  a  fixed  sum  for  maintenance,  thougli  it  may  be  equiva- 
lent to  the  interest  of  tlie  h.gacy  (,)  ;  or  thn  gift  of  a  sura  for 
.i.aintcnanco  out  of  tho  personal  estate  not  exoo,..,ling  the  income 
ol  tho  legacies  (-/) ;  or  a  discretion  to  apply  tho  income  for  the 
binofit  of  tlie  legatees  to  the  exclusion  of  any  one  or  more  of 
them  (<•) ;  will  have  no  effect  upon  vesting.      Vamlri/  v  GrMe^ 
I  It.  &  M.  20^!  (a)  ■   Mnry  y.  Jlill,  H  Eq.  Cla  (/,)  ;   So,,;,/,/,,,,  y 
Ilm,,,hton,  1  H.  L.  400;    n'„tm  v.  7/»y™,  5  Jf.  &  Cr.  12.5- 
i»«V/  y.  Livemj,  :J  Russ.  287  (<■) ;    Jf'yw/,  y.    V't/nch,  1  Co.x' 
m;Rn,l,jc  y.  Whwall,  12  B.  357  (,/)  ;  /„  ,r  Bnyml„m\  Trmh 
l"j  W.  B.  378  (c). 

.-.  Wliero  interest  is  given  only  for  a  portion  of  the  period 
before  the  time  fixed  for  payment,  if,  for  instance,  legacies  are 
gi.cn  at  twenty-six,  with  interest  for  maintenance  during 
minority,  it  is  doubtful  wliother  tlie  gift  will  bo  vested- 
probably  it  will  not  without  more.  See  the  remarks  iti 
/>,'«■.«)«  V.  Dolman,  3  Eq.  31.3.  In  Daeics  v.  FMri;  .3  B.  201  • 
llmrimn  v.  arimivood,  l>  B,  lf)2 ;  Tutlnw,  v.  Vernon,  29  b! 
601,  there  were  other  circumstances.  And  see  Hunter  h  Trusts 
L.  K.  1  Eq.  29.3.  ' 

It  may  be  noticed  that  "  minority "  properly  means  the 
period  before  the  attainment  of  twenty-one;  though,  if  there 
«an  intention  expressed  to  that  effect,  it  may  mean  the  whole 
period  during  which  the  testator  has  kept  the  legatee  out  of 
tbe  property.      Milroy   y.   Milro;/.   14   Sim.   48 ;    ,VW<//,o«  y 
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(7.  Clear  gift 
to  children 
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A.  Gift  over 
on  death 
under  2i. 


e.  Gift  to 
othermemberh 
of  olaw. 


ChapiiKiii,  4  K.  &  J.  709  j  :t  De  Q.  &  J.  ")3(i ;  Fvmer  v.  Frmn; 
1  N.  R.  4:10. 

'/.  Whcro  tho  interest  is  not  given  in  tlio  meantime,  but 
is  itself  given  at  tlio  sumo  time  as  the  prinoipal,  the  gilt 
does  not  vest.  Kiiiijlit  v.  A'"',7//^  2  8.  &  St.  400  ;  Locke  v. 
Ldmli,  4  Eq.  372. 

c.  A  distinction  must  bo  drawn  between  the  gift  of  a  sum  to 
each  member  of  a  class  at  twenty-one,  witli  a  gift  of  the  interest 
upon  tho  Severn  shares  in  tho  meantime,  nnd  the  gift  of  iin 
oggrogato  fund  to  a  class  as  they  respectively  attain  twenty-one, 
with  a  direction  that  the  whole  interest  is  to  be  applied  for  their 
maintenance  in  the  meantime  ;  in  the  latter  case,  as  the  fund  is 
to  be  kept  together,  and  tho  whole  interest  applied  for  mainten- 
ance, nothing  will  vest  before  twenty-one.  riihfm-iS  v.  lliiiiirr, 
■i  B.  C.  C.  41(j ;  Burlier  v.  Lia,  T.  &  11.  41:) ;  Biihher  v.  Lcmh, 
a  B.  302  ;  III  re  Axlimorc'x  Triula,  I)  Eq.  90  ;  Spciirer  v.  Wilmii, 
l(j  Eq.  .501;  III  re  Griiiislinirn  Trmti,  \\  Ch.  D.  40(i;  liny 
Par/.-er:  Darker  v.  Barker,  IG  Ch.  D.  44  ;  In  re  Morris  ;  Unlhr 
V.  A.-G.,  3:1  W.  11.  89.3  ;  Re  Miirliii ;  Tiike  v.  Gilberl,  57  L.  T. 
471  ;  III  re  Mern'ii ;  Merriii  v.  Cromiiaii,  (1891)  3  Ch.  197 ;  see 
In  re  Byrne,  2'J  L.  It.  Ir.  2«(» ;  Li  re  Berlins  Triisln,  :I4 
Ch.  D.  710. 

7.  An  argument  in  favour  of  vesting  has  sometimes  been 
based  upon  a  power  to  make  advances.  Vician  v.  Milh,  1  B. 
315;  Iliirrisoii  v.  Grimirood,  12  B.  192;  Poiris  v.  Biinlilf, 
9  Ves.  428  ;  irnlker  v.  Simjison,  1  K.  &  J.  713  ;  see  Miilileii  v. 
Maine,  2  Jur.  N.  S.  20C. 

8.  Effect  of  a  gift  over  upon  vesting  :— 

«.  If  the  gift  is  to  children  who  attain  twenty-one,  »  gift 
over  has  no  effect  upon  vesting.  ///  re  Eihranh;  Jones  v.  Joiin, 
(lOOC^  1  Ch.  570. 

/..  Where  the  gift  is  to  a  class  at  twenty-one,  a  gift  over 
upon  the  death  of  members  under  twenty-one  cannot,  it  soonis, 
have  any  effect  upon  vesting.  See,  per  Leach,  V.-C,  Blmul  v. 
Tri//mm«,  3  M.  &  K.  411. 

e.  A  gift  oyer  of  tho  interests  of  members  of  the  class  Jyinfr 

'  under  twenty-one  to   other  members  of    the  class  vests  the 

shares.     Thi-   gift  over  would  be  superfluous  if  the  interests 
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/«  cc  aiiiii,ii„j\  Hxlalr,  l.i  L.  l;.  Ir.  ;;ii;j. 
'/.A  gift  over  upon  death  of  mcmb.,-,  of  tlie  ela,.,   ,„ul..,-  '  '•.(t..,,. 

slows    Imt   tlio   members  were   to  take,  oxcci.t  in  the  event  ■""l''^^«i"' 
of  death  under  twenty-ono  and   without    iasuo.      //,„.,./.„«"  """■ 

l,rw„coo,l,  n  13.  ]«,.;  ,v,„/,/„  V,  7V„V/^,»„;,,  3  M  &  K  -^07  ■ 
Z/to„/v.  »-,//,>„„,,  ,4.  411;  /„  .,.  m„.o,.\  Tn.U,  n\» 
Ho.  '' 

A  gift  over  upon  death  without  issue  si,n,,ly  would  not  it 
Mems,  vest  the  gift.     ILirkiT  v.  /„«,  T  &  1!   41  j 

'.Where  the  gift  is  to  A  for  life  with  remainder  to  her 
cl.  Idr^n  at  twenty-one,  and  if  A  dies  without  leaving  issue  or 

5  'T;  '"'V'l  '"'  ""'  ''"^  "°  '"""'  "I--  vesting 

6  8m.  S^l  C^Mck  V.  OrraM,  3  Giff,  221;  Jo;,„„„.  y[ 
Mnn„,  40  L.  J.  Ch.  359;    see  In.rn,,,  v.  i',,,.///,,;,  ;  w.  II. 

./.  If  the  gift  is  to  ehildren  living  at  A's  death  at  twent,-one.  /.  Oif.to     , 
mtb  a  g.ft  over  ,f  A  die  without  leaving  issue,  the  gift  over  ha   h"^^ 
Ijeen  held  to  vest  the  gift  in  ehildren  living  at  A's  death  Jlet        P=''de.* 
they  at  ain  twenty-one  or  not.     If  it  were  eontingent,  if  a  child  "'  "' 

m^f'>fl  "T  ™""  """  "^«  effect,  nor 'could  th 
hJd  take  If  ,t  died  under  twenty-onc.  J,„  v.  I'rrM,  I  Coll. 
.8  followed  in  /«  ..  2?,,„,.,  rn,sh,  34  Ch.  D.  TKi  but 
doubted  in  7«  ..  £,/,,„,,/,  .  j„,„,  ,.  ^„„„_  jj,,^^^  ^  ^^^   .,'^ 

».   Vesting  upon  context  generally  :_ 

In  some  cases,  where  the  gift  was  to  a  ela.ss  upon  their  attainJ, 
^g  a  certain  ago,  a  reference  to  "the  share  "  of  a  mem      "f  - 
tie  eh«s  dying  before  that  age  has  been  held  to  show  that  the' 
"-embers  of  the  class  took  vested  interests  at   birth.      /,/  ■ 
J™-^;^..,v.7;,™,,(,sr,.).Ch.73.;sce    J-,™,,v. 

There  are  other  case,  in  tl.o  books,  in  which  gifts  have  been  o™     , 
Jd  to  be  vested  upon  the  language  of  the  wMo  will,  hut  ^ -- 
S^estabhsh  no  principle  it  seems  unnecessary  to  eite  them  a^ 
I'^h.     SCO  Bar.,  v.  FMa;  5  B.  201 ;  U.nrhon  v.  (?,•/«,„„, 
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VUITINO. 

IJ  B.  ma;  fiinmm  v.  Siirl./iii<j,  7  W.  H.  a«(( ;  7/, «.//<■//  v. 
Jhrloir,  ■)  l£a.  5Hi) ;  JlinI  v.  Miii/lmri/,  Ji'l  U.  JiJI  ;  I'ldriiitn,  v. 
/"mcwnii,  *1  D.  a!l4  ;  Prni-mi  y.  Dofiiiiiii, 'i  Kq.  315;  Pciyn// 
V.  /Mi(V«,  38  L.  T.  52. 

10.  When  tlio  gift  is  to  a  class  wliou  tlio  youngest  attain^ 
twonty-ono,  all  wlin  attain  twonty-onc  will  take  vestoil  inton  >t>. 
whether  thoy  survive  the  time  of  ilistribiitioii  or  not.  Hut  n 
nicmter  of  the  class  ily\nj;  unilor  twonty-nne  takes  nothiiifr. 
Lreiiiiiuj  \.  S/icmi//,-2  11a.  U;  rurkn-y.  Smarlii,  1  iJr.  Is^ ; 
17  Jur.  752;  boo  I  D.  M.  &  O.  321  ;  f>mitl,'H  Will,  2i»  li.  11)7  ; 
LImjil  V.  Lloiitl,''\  K.  it  J.  211 ;  sou  Hiimlmri/  v.  IUikI,  12  Vcs.  7'i ; 
t'oi-il  V.  Umrliii',  1  H.  &  St.  321) ;  [ii  ir  l[iinlcr'»  Trmh,  L.  IJ.  I 
Kq.  2H5. 

Possibly  if  tJio  income  of  tlio  share  of  each  child  is  given  t.. 
him  until  the  time  of  distribution,  this  may  have  the  effect  ..i 
vesting  the  share.     Ite  Groti'-i  Triixh,  3  Oifl.  073. 

If  the  income  is  to  he  applied  in  maintenance  till  tli.' 
youngest  child  attains  twenty-one,  and  the  capital  is  then  to  Iv 
divided,  namely,  one-fifth  to  each  of  five  children  by  name,  liny 
take  vested  interests  at  birth.  Cooper  v.  Cooper,  2!l  B.  22'.i ; 
see  Ue  Lyman'x  Trmt,  2  L.  T.  N.  S.  ti()2. 

And  if  there  is  a  clear  gift  to  the  class,  a  direction  that  it 
is  to  be  divided  when  the  youngest  attains  twenty-one  will  ii"t 
postpone  the  vesting.     Kno.t  v.  Welh,  2  H.  &  M.  C74. 

III.  Gifts  to  eliildren  contingent  upon  surviving  tiKir 
parents : — 

In  the  case  of  marriage  settlements,  the  nature  of  tlio 
instruraeut  raises  a  presumption  that  the  issue  of  the  marriugi' 
were  to  be  prov'^'ed  for  at  the  time  when  their  portions  iiiv 
wanted,  namely,  ,    twenty-one. 

If,  therefore,  the  interests  of  children  are  mode  eontingont 
upon  surviving  their  parents  and  there  are  other  provisi^ms 
of  the  settlement  which  are  inconsistent  with  this  contiugciuy, 
the  Court  takes  hold  of  those  provisions  in  order  to  give  the 
children  vested  interests  at  the  time  when  their  portions  an' 
needed. 

This  is  a  well-settled  canon  of  eunstructioa  -which  lias  l)o™ 
affirmed  in  the  House  of  Lords.    At  the  same  time,  in  con- 


OUTS  TO  trilr.DKKX. 

Sui'.r:, ""  """•■' ;' "'""  ''^'  '"■""•  •"  """J  ♦'""  <•■" 

the  language   of  i„HUun,e„„   h,   oMh-  ,„  givo  effect    .„   „„ 

Whore  remoter  i«8uo  are  ,,rovide,l  for  M,e  groun,!  for  a,,nlying 
1.0  .anon  .s  mu,!.  weakened      In  ,h,.  earlier  e.«o,  „„',„",'; 
■■gard  was  ,,,.1  to  thi,  point,  b„t  .onM.lernb.e  weight  wo, 
out   b        ,,,,,„.,   ,0   it   a.   ,U„   r,e,e„t   day.    L  .r,,'^ 

^J   ,      ,,.  .,.-„-,,  and  the  „b..rva<io„s  on  that  ease  in  /„  I 

Lrmlir  »  KhMi;  17  L.  It.  Ir.  -j:!!,  ;jor. 

Where  the  testator  .,  providing  for  his  ehildrei,  or  grandchildren  "•■',"'"■;;'"» 
o.-  for  persons  to  whom  he  has  pla,.ed  himself /„'/„.,  ,„,  '""'"■ 

H:"^  Vr   ''';*'•■'"•    '^'^    ^'—-  "^*'-.  " 
la   -J,,    M;,,,   ,..  I)om;'in.&M.-.m;   I,,  ,-,■  A"  W  ,  • 

Ciim,„iijl,„m,  31)  Ch.  D.  4','G.  '' 

1.  If  the  words  of  contingency  are  clear  and  there  is  nothinsr  ,    n 
meonsistent  with  them  in  ««!,„>  „    t      p  .,      .  ""'umg  i.  cioor 

"""  ""^ni  1"  other  parts  of  the  instnimont,  thev  """J""' 
must    have  effec't.       Wl,„„;,re   v.    /■„/„,.„,,    .     ,.  \v    Z/  """""T'i 

M«™v.  /r„,„/,.,,,2  Mad.  (iO,  JmM/  V.  y.'„™,/,2  ,Sim 
Ji4  ;  farm-  y.  i?,„./,„.,  9  li„   7.3- 

i.'.  If  the  gift  is  if  any  children  are  living  at  the  death  of  the  ,   r 
l.ro„t  then  to  snch  children,  onl,  children 'surviving  t      ,    r       *'"  ""^ 

l,fn  t  '  ■'  ""  '■  ^"""'""''  -'  ^'-  J-  Ch.  1004. 
^W  v^  A™„..,,  27  B.  207;  4  Do  O.  &  J.  ,,„.,,  ^„  ,; 
Ihlmn'a  Tniih,  10  Eq.  ,'iti. 

■"!.  On  the  other  hand,  if  the  word  "  siieh  "  ,!««=  „„i 
;>.e  niateHal  limitations  under  which  ^^T^ZZ  -"i^" 
«'«r  parents  claim  to  share,  or  if  the  word  "such"  is  Jl  1.3'"""'^ 
.naccuratel^  throughout,  the  contingency  may  be  disrelde^ 

«*...■  V.  Z>,..  of  no,-.,  .3  B.  C.  'c.  56^  as's tatcd  Tv  S- 

^■O.  „),  SW/O.V.  I>,„„.,  1  K.  &  .7.417;  /?„///,.  V.  ^,„^,;„_ 


Mi 


Aay.  XIIT. 


i.  CuntlD- 
gfn*:y  not 
cxtL'Ddo<l  tu 
viftii  in 
default  uf 
Appointment. 


/).  F.Si'ctot 
gift  over  in 
contrifllinif 
cuntinifi'ncy. 


6.  Contin- 
(fency  con- 
trolled  by 
general 
inteutioo. 


1   8m.   .V  0.   IT'i  (a  doubtful  laii')  ;    '■'«"<•  v.   i//.A/,i<,    I 
1>.  J.  &  S.  Hr,  ■  fnt,l,„  V.  llwjinll,  W  \,.  It.  Ir.  l.JO. 

Fur  olliiT  nw*  iif  ungrammntiinl  u»o  of  tlio  word  "»ut'li. 
wo  y.y  V.   Iljiu  1  L   11.  Ir.  -ll:!;    /"  '•■  I'lmlwi/le-i  Tnuh  ■: 
L.  ll.Ir.  4:);   SM«.„il,!/y.  ««»<•«;«,  12  W.  U.  iWJi   Doicij/"" 
V.  Il'm/.A//,  1:  li.  It.  Ir.  :W1:   /"  le  IliiMiiimii :  Ak^iiultr  y. 
.for    .  :,:,  h.  J,  I'li.  •JT-l. 

4.  It  a  ]«iwiT  iu  fiivour  of  cliilJren  i«  nm^lo  contingent  u|i  11 
then'  iMMUg  iliil.lrcu  living  at  the  Jcntli  of  the  paniit,  tl- 
contingiMiiy  «ill  not,  unl.'ss  the  Innguiigc  oh'nrly  requires  it,  Ir 
carrieil  on  In  gifts  in  ilef.iult  of  opi>ointnient.  DufttiM  v, 
M'Mii-^Iri;  (\'.m\)  1  Ir.  .I:):!;  bi'o  MohIi/h  t.  Mu^O/ii,  1  Coll.  liW. 
.").  AVhiTo  thi'  originiil  liinitiition  i»  tli'iiily  only  in  favour  c.j 
children  who  survive  li"tU  jparentB,  l.ut  ther.-  is  a  gift  "V.r 
iutendid  to  i,rj\iao  for  tlio  failure  of  (irior  limitations  lui 
so  framed  os  to  lead  to  the  inferencv  that  [.rinr  limitations  vv 
not  coutemi.latwl  as  failing  if  a  ehil.l  iMM^f.1  twenty-one  in  il- 
liarents'  lifetime,  though  it  might  [.rodeeoaso  the  pirent-^,  th.' 
contingency  iu  the  original  gift  rciuiring  children  to  surMw 
both  parents  may  be  rejeeted.  r,'r/,rt  v.  LonI  I '«-;«/,  o  Ma^l. 
442;  Ton-n  v.  Fr«nc»,  1  It.  A  M.  C4D;  Simlluin  v.  Wh/c  1 
K.  &  J.  417;  Dimit  v.  IhirMiir,  :it  13.  M' ;  tu  re  Kumil.^. 
Noltaijc  V.  Itiuluu.  n  Ch.  D.  (>()(>. 

ti.  There  may  bo  other  circumstances  which  niiiy  enu'ih'  th" 
Court  in  c.iscs  where  the  original  limitation  is  to  children  wli" 
survive  their  [lurcnts  to  arrive  at  tlie  conclusion  that  this  w^i- 
not  the  intention,  and  to  give  children  who  die  before  tliiir 
parents  vested  interests. 

This  has  been  doue,  for  instance,  where  there  was  powir  I  ■ 
pay  over  their  shares  to  •'  such  "  children  by  way  of  advauiv- 
ment  in  the  parents'  lifetime  (n) ;  where  the  shares  of  "  mkIi 
children  are  to  le  considered  as  vested  and  transmissible  iutinsls 
at  tv*enty-ono  or  marriage,  "though  such  respective  tim.> 
happen  before  "  the  parents'  decease  (h) ;  where  the  shares  aiv 
referred  to  as  payable  iu  the  parents'  lifetime,  and  arc  directed  11.  t 
to  be  paid  till  their  deaths,  with  a  direction  that  the  shares  iiro  tu 
be  Tested  at  twenty-one  or  marriage  (c) ;  where  there  is  a  direc- 
tion that  children  who  attain  tweuty-oue  or  die  under  that  3g< 


.     t'uVMlitllt 
"I")-- 


^  "f   tl'"  n.am„K,.  I.vi,.„  «t  tl...  .I,.a,|,  „f  t|„,  ,„„„„„ 

™L:r""^  ■'■■"- --■'--  -'''''''-. 

^^_^IVj'if,  to  ..i„«  ,.,,„„  .  ™„ting,.,..^,„„,  gift  ,„  ,„„„„,^,„„  .„„, „. 

Th«roforo,  if,  i„  th«  oveut  of  unv  .hiKIr in  „f   \   I        '    ,■ 
"t  bi,  death,  th.TO  {,  a  sift  to  tl        u  .  "  "''™ 

'«ke.    &•%  V.  »7„W,M„-,  0  Oh  1>  239  '''"'"'  ""  '" 

V.  Keflecting  contingency  backward,  an,l  forwards  - 

r'"»™"^  iftr'"-^™:"""^^  '"  ^•"'^-•f»"-ed  h,  a  ^^"^ 
1       ion  that  ,f  there  is  only  one  child  livin^.  at  >^.,.  ,,    ,.    t"'!","  r 
■  t!.e  tenant  for  Ufo  tlmt  eUd  is  to  take  if"l       ,'        T      *'- 

T.W.  '*^''  ''    ''•■"    •'WW   held  oont/ngenl. 
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I:  ^  ;■ 


Chap.xiiv.    in  sonic  casoa  tlint  tlio  contingm.cy  attaching  to  a  single  clnl.t 

must  ho  ruilei-te.1  Im.k  into  tlio  constitution  of  the  original  clii.=. 

S«,M  V.'  ramj/„w,  8  Vin.  Ah.  3«1,  tit.  Devise  (Z.  c)  pi.  yj  ; 
Sj,n,m'  V.  B»/fo./.-,  2  Yea.  Juu.  087;  MaMeii  v.  Ui,,,  2  Dr.  &  :<. 
207;  Loiria  v.  Trwyi/.r,  aS  B.  02-5;  0«i«r  v.  Miichmtl.l,  \u 
E,].  208;  sec,  however,  TeniiJemm  v.  jr«n-/«vfo«,  13  Sim.  2ii7: 
7i7,«J-r/,//  V.  r.»-,  4  D.  &  Wur.  l:!t»,  whore  this  doctrine  wus 

rcjecteil. 

On  the  other  hand,  where  the  gift  was  to  children  at  twei.tj- 
0110,  and,  if  there  should  ho  hut  one  child,  then  to  that  child,  tlie 
contingency  of  attaining  twenty-one  attacliing  to  the  orii;.i,;,l 
class  was  not  rottected  forward  to  the  gift  to  a  single  ch,H. 
WuWir  V.  Moirei;  16  B.  .ilj.j. 

VI.  Gifts  to  rersous  living  when  prior  interests  determine  :- 

A  gift  after  life  interests  to  A  "if  alive"  means  if  he  is 
livino-  when  the  prior  interests  determine.  In  n-  I)„i„l.,:i.-  * 
]-„„idmen  limhwj  Co.;  Ex  jmh  Roebuck,  (18U8)  1  Ir.  •.M!l; 
coraparo  Iloihjmi  v.  Smit/Mii,  8  D.  M.  &  G.  004. 

AVhen  there  is  a  gift  after  prior  interests  to  persoiis '■tlini 
livin"  "  the  word  then  refers  most  naturally  to  the  last  ai.to- 
cedent ;  thus,  in  the  case  of  a  gift  to  A  for  life,  remauuhr  l.> 
B  for  life,  remainder  to  a  class  "then  living,"  the  word  tlun 
refers  to  B's  death,  whether  he  dies  hofore  A  or  not.  .!/■ '  ■■ 
V  Jcjoi,,  8  Sim.  440;  jr«//"»fc«'s  Settloncut,  27  B.  t.lJ; 
r„,m  V.  M,iWi,«^  11  W.  II.  002  ;  Oliin/  v.  IJatci,  a  Dr.  :U:i; 
in,,s„.u,  V.  7'<«,-.sr,  7  Ch.  000;  Jlc  3Iilne :  Grant  v.  7/. //</«'«, 
.'JO  L  T  8.J2  ;  57  L.  T.  828 ;  rulmer  v.  Oiyen,  (18!M)  1  Ir-  J- 
'  On  the  other  hand,  if  the  ohject  of  the  testator  is  imt  to 
limit  successive  interests,  hut  to  provide  for  personal  eajm-. 
ment  by  the  legatees  by  substituting  for  persons  dying  VWe 
the  time  of  c-nioymeut  a  class  of  persons  then  living,  the  word 
then  refers  most  naturally  to  the  time  of  enjoyment.^  Ilirt^, 
V.  llanry,  3  Jur.  'J49  ;  IMhcrinyfm  v.  0<ih,mn,  2  \.&<-  »■ 
2'.li) ;   Gill  V.  Barrett,  29  B.  373  ;  see,  too,  Uemmaii  T.  i''"'". ' 

Ch.  275.  .     .,„ 

It  may  ho  noticed  that  in  a  gift  to  several  persons  immma  .m 

and  their  children  then  Uving,  the  contingency  of  beii.g  thn 

living  will  not  be  appUed  to  the  parents  as  weU  as  the  cbiltou, 


Gift  to  rlaBH 
contin^j^cnt ; 
^'ift  to  single 
iminber  of 
clubS  vested. 


("lift  to  A 
if  ;iUv.--, 


To  n-hnt  tho 
■word  "then 
refers. 


APPOINTMjacrs. 
10  B.  2^2.  '■  ^"^'°-.  I'll.  397,  r,„v,..v. //„;,„,„; 

f ^-. "^ a„,  lit::;::--- •"°™/'""^ -^ 

then  in  being  of  fl,o  said  ;„t  f "'"'^'•'"''^"■•''  "f  oUier  i,suo 
«HouM  appoint,  itwas  lI  ™;':f  "'"™"8^''"  ^  »»  -«!- 
-l7  referred    o    f  e    .^'n     /'"  ""*  "*'-'  '"  ^^n^ " 

-  ■'  rower  to :;  „  nf  lit::  r  ■ ":  -^  ^  ^"""  ""-•"^- 

"l-pointment,  iU  ^l^^^Z  IT'  -''w''  "  ^'' '"  ''<■'"""  »' 
<«1^«  vested  intereJat  ,  e  f ; /", ''^- """  "^  »PP"intnK.„t 
divested  by, he  e.ercLe!fi  ''"'''''   ^"''^■-'   *<>   ^« 

^  T.  H.  .'i^ .  FeaCc  /'^rr  '^:;.'- "™'  ^-^  ■^'"■"•". 

1«e^ti™  arises  wbethL  the  ^         f  ^''"'*  °'  W"'tment,   a 
"^-.-e^heoS^rj^tr^erowi^ 

'-'«"/•-  r„,.^,  lb''  ,  p^  .t    ;''" '  '  •'"■  ^^-  s-  «■'« : 

Lj.Ch.  COO;  11  Ch   n   74,      /'    *'■'■'•'«*  ".  JMoa;  48 
^■'fe«y.  (I90I)  2Ch'.  820  '"        '''*''  '^■'"'"'  ^"'% 

aq2 
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limo  iHT^on.f 
lukiiijf  under 
n  power  take 

intcreat*. 
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596  VESTING. 

01..P.  XUT.       Even  if  the  power  is  merely  distributive,  80  that  the  persons 

"to  take  under  the  appointment  and  in  default  are  tlie  sam. 

they  take,  nevertheless,  under  the  exercise  of  the  power   ami 
not  under  the  instrument  creating  it.     De  Serre  v.  Clarke,  l.s 

Eq.  587.  ,        , 

Where  a  person  on  his  marriage  covenants  to  settle  a  share 
to  which  ho  is  entitled  in  default  of  appointment,  and  the  donco 
of  the  power  subsequently  appoints  to  him,  the  covenant  .3  not 
void  under  sect,  !)1  of  the  Bankruptcy  Act,  18HU,  as  relatmg  to 
property  in  which  the  bankrupt  had  no  interest  at  the  date  of 
his  marriage,     llf  Amlrno,'  Tr„sh,  7  Ch.  D.  635. 


CONDUCT  OF  LEGATEE. 
CANADIAN  NOTES. 

Conditions  Precedent 
.W«'-rai/v..)/„rraj/,15N.BR  361        '""""»"''■    ^"^  <«''">• 

.oa\-Sre?„r:rhr:  ^^"''  "*'" " '"^^  --« -- 

card  playing  that  hh.  h  H  '"""  '"■•""  '"'°^'™"'^  ""d 
be  known  a?anlu!,r  '  '"  ""  ""'""''•  <"«»  """  "e 

death,  with  a  devl  :r^:r  "^V™-  ''ft-  his  mother-, 

the  conditions  ^1'!;°'''""  "-^'^  ""'  ^"•«'''d. 
The  first  two  ar  r'!f  TT  '  """  '""■"^-  ^b^-Huent. 
third  subs  lent     P^".'''^™' /"""«  the  life  estate,  and  the 

-.noth:ateaerxrr;i^L-t;t~- 

~:re"jrsta:  r^^-^  "  '^--  "-^  '-tee  sha„ 

doe.  not'aprto  n1«  '^  "  """"^  "'  •""'"™  '"  ^"d.  but 

apply  to  playing  games  for  diversion  «.. 
And  although  there  i,  n„  „f      ^"r  aiversion  or  amusement. 
«on  it  is  not  inulZ       ^1    """^  ^"^  ^''"'^  "'  '^e  condi- 

«PP-HX?t  I  rebuts  b  r'"'"'.'""  "■-  '"•'•"■'^  ^""""i 

«^W.  ,„  be  satisfied  bv"  '""'   ''"^  ""^  P"'  "'-^'''• 

^.j  satisfied  by  one  appearance.    lie  Quay,  14  O.L.B. 
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Valid  am- 
dltlooi. 


DiHtrlbntlre 
condltloo. 


Continent 


Conduot  of 
leBate«. 


^'■<i 


I  ■'3^'Vi..t 


gggd  CONDITIONS  PKECEDENT. 

Otap-XUT-      Devise  to  A.,  "but  he  is  to  be  known  as  »  sober  and  indus- 

trious  man.     If  after  five  years  it  appears  to  my  executors 

that  A.  does  not  remain  sober,"  then  the  executors  had  ii 
power  of  sale  for  charitable  purposes.  Held  a  valid  condition. 
Re  Fox,  8  O.K.  489. 

A  eondition  that  the  legatee  cont^^iUe  a  steady  boy  and  tv- 
main  in  some  respectable  family  until  he  attain  twenty-one,  is 
broken  by  his  enlisting  in  a  foreign  army,  the  latter  part  i.f 
the  condition  forbidding  residence  other  than  in  a  famil.v. 
Pew  V.  Lefferty,  16  Gr  408. 

A  condition  that  a  da.i^'hter  should  reside  with  her  motlicr. 
and  on  the  mother's  death,  with  other  named  persons,  is  p.-i,! 
Davis  V.  McCaffrey,  21  Gr.  554. 

But  a  condition  that  A.  shall  not  live  with  his  father  at  any 
time  before  coming  of  age,  at  which  time  land  devis,.l  Ki 
trustees  was  to  be  conveyed  to  him,  the  father  having  dime 
nothing  to  forfeit  his  right  to  have  his  son  reside  with  him.  is 
void.    Clarke  v.  Darraugh,  5  O.K.  140. 

A  devise  to  A.  for  life,  remainder  in  fee  to  B.,  condition  that 
if  A.  deposit  £100  for  B.  "after  three  months  after  my  de- 
cease "  he  should  have  the  fee.  Held,  that  "after"  eoul.l  not 
be  read  "within,"  and  that  A.  might  perform  the  condition 
by  paying  the  £100  within  a  reasonable  time  after  the  oxpirv 
of  three  months  from  the  testator's  death.  Byland  v.  ThnA- 
morion,  29  U.C.R.  560. 
Condition  A  bequest  upon  condition  precedent  does  not  tako  ifl.ct  if 

5Sdb£*"°"  the  condition  becomes  impossible  before  the  vesting;  m  this 
case  the  formation  of  a  partnership  between  legatees,  o„p  of 
whom  died  in  the  lifetime  of  the  testator;  and  thoiwh  made 
to  a  child  is  not  within  section  36  of  the  VilU  Act.  K  S.O.  c. 
128,  by  which  a  gift  to  a  child  which  does  not  terminal  ■  with 
his  death  does  not  lapse  if  the  child  die  in  the  testator  s  liff- 
time  leaving  issue.    McCallum  v.  Biddell,  23  O.K.  '>:!T 

A  testator  released  his  daughter  from  a  debt  to  liira  "on 
condition  of  her  in  no  way  making  any  claim  for  any  cause 
whatsoever  against  my  estate  or  causing  any  dispute  m  rcfiard 
to  th»  same  or  the  management  thereof  by  my  executor.  '  and 
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gitt  absolute.    Townshcnd  v.  Broini,  22  N  S  R  42'i 
I    rar,    „»,    ot  a  son  s  wife  m  case  he  married  with  their  '»"°™«"'». 

"  '"  !"'■'  '■^''''""-■<'.  «>™gh  the  marriage  i,  apnareutlv  In 


The  «„r<l  -veste.!"  is  to  be  taken  as  vested  in  interest  un 
tat;  7'7  '  """"'^  '"''""■    *"«-  "  testa  0   dT  eld 

i^'"iiJ!:  ™';'e:;r""'  r^r^-  '"^  -^-^^nt  devise 

.n,lhishet,-hi:^      "'""."'■'''''  '  '^'■""^  "''^'-  '«  him 
'.seems  that  where  then-  is  a  devise  to  one  at  a  future  time 

;'•"■   '''•^'»  "ot  vest  until  the  time  arrive,      Tn   »     7 
«'"■'""•.  19  Or.,  at  p.  ..54.  Stron,.  VC    si  !"  ''"'^''"V- 
""■  -P'--'.v  "«ided  that  a  devis   to  a"  Zn  h     h  n"""  ^ 

^■■"-^-''-^'-^•-.hout^n;'^.'':;'!:'::; 


a:' 


^1 
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Cl«p.XUV.  disposition  of  an  internuHliato  estate  or  interest,  would  confer 

a  mere  continKent  interest,  l.ut  on  prineiple.  and  from  what  is 

to  be  found  stated  by  text  writers  of  anthority,  it  nmst  l.- 
assu.ned  tl.at  that  would  be  the  proper  eo..elus,on.       Kut  ..i 
a  previous  ease  (not  eited  in  Bi,jdo,v  v.  Uiml-^r}  Rob.nsn,,, 
C.J.,  laid  this  down  in  express  terms.    A  testator  .nade  spe,,l,. 
devisi's  of  certain  lands  not  in  .piestion,  to  possess  and  enjn^ 
till  his  s,m  should  arrive  at  twenty-one,  "at  whieh  tune  ,t  ,- 
mv  will  that  the  whole  of  my  lands  be  divided  n.to^  l..»r 
equal  parts,  one  part  of  whieh  I  do  give  to  Ave  ehddren.      I  ii.' 
learned  Judge  said,  referring  to  land  not  included  in  the  s,..- 
cific  devise,  "I  apprehend  that  in  strictness  nothing  vested  ii. 
the  five  children  on  the  death  of  the  testator,  for  there  is  im 
previous  estate  given  to  any  one  whieh  would  (ill  up  the  ii.t,,- 
val  before  their  estate  eould  become  an  estate  ...  possess.,,,. 
There  is  nothing  but  a  direction  that  at  a  fnture  day  the  b.,i,ls 
are  to  be  divided  into  equal  portions,  and  a  separate  porl.-i, 
granted  to  each  child.    It  is  not  a  caae  in  which  the  ei.,,oy,,.Mi 
of  the  estate  only  is  deferred,  but  one  in  which  time  is  ottl.v 
essence  of  the  gift."  MoLellan  v,  Meggait,  7  U,C.R.,  at  p. ..». 
men  there  U  a  devise  to  children  on  each  attaining  twiity- 
one  with  no  gift  over,  they  take  vested  interests  on  attaining 
twenty-one,  that  being  a  condition  precedent  to  the  vestnis. 
Murphy  v,  .\Jurphij,  20  Gr.  575. 

Similarly,  when  a  devise  was  made  to  executors  on  tins 
to  sell  and  invest  the  proceeds  for  the  benefit  of  the  wil-  :ni,l 
children  until  all  the  children  eame  of  age,  and  then  two-tlm  is 
were  to  be  divided  between  the  wife  and  some  of  the  ehil.  iv.i. 
it  was  held  that  a  share  of  the  corpus  vested  m  each  .liil.  ns 
he  attained  twenty-one.  and  no  child  who  did  not  atti.in  .lui. 
age  was  entitled,  the  enjoyment  of  the  shares  bc.ii).'  l-sl 
poned  meantime  in  order  to  give  maintenance.  Ai»-'  > 
Douglas.  22  O.R.  553. 

Where  after  a  life  estate,  a  testator  directed  all  Ins  I'l"^ 
pertv  to  be  divided  amongst  all  his  children  on  the  y.n..nr.s 
attaining  twenty-one.  and  provided  that  if  n   eh.l.    s  on 
marrv  and  leave  children  the  share  of  that  ch.Ul  slmnW  i.^ 
divided    amongst    her    children;    and    a    daughi.r    ,i;..:i::- 


to  children  on 

•tttdnlnir 

tw«Dtr-one. 


INTERMEDIATE    RENTS    DISPOSED   or.  gn-^ 

twenty.,,,,,.  a,„l  di,.,l  l„„vi„K  a  l,„sl, I„„  „„  ,.|,i|,,„„,  ,„,.  ch.p.xiiy. 

fore.  th.  ,„„„g,.st  ,.hiUl  enn„;  „f  ,^,.  it  ,,„,  |„.|,,  „,„,  ^,.^ 

shar,.  ,v„s  v,.,to,l  „„  „u„i„i,„,  ,„.,.,„y-o,„..  ,„„l  ,„.r  l,usb„„d 
took  an  ,nt,T,.st  in  l„.r  shan..     h;  .S7„/„.,6y,  u  ().I,.I{.  4gs 

\Vh,Te  there  is  a  ^ift  t„  ,..x,,ee„.,l  i«s„,.,  with  a  devise  ov.t  if 
..«"•■  l.e  nnt  aliv,.  at  a  ,.e.-tain  ti,n,.  after  the  testafer'.  death 
th,.  ,lev,s,.  „ver  tak,.s  ,.ff,.e,  if  ,l,e  i.sue  ,1„  ,„„  „„v,v,  that 
ilate.     11  ilsaii  V.  Htalhj.  2  A.H.  417. 

But  where  th,.  «ift  an,l  the  ,li, t,„„  to  ,.„„v,..v  „r,.  .listin,.t.  «„o„.,„,„ 

h    „tt  ,s  v,.ste,l.    Th„s  a  devise  t„  tr„s,e,.s  ••f„r  and  on  he-  Ko^n'.'™"™ 
'"If  of     sons  then  livi„„,  „„d  any  ,„h,.r  „„„  ,ha,  „,i,,|„  ,,„■"""""■ 

'""■"  "!  '"'■  •'■*''«""••  * '-oove.v,.,!  to  the,n  on  th,.i, ,i„„  of 

•■'(.'■■^  «-,th„nt  any  disposition  of  the  inten,„.diat,.  .vnts  and 
profits,  g,ves  a  vested  estate  to  th,.  sons.    D,M,c  v.  MMc,.o,„ 

An<l  where  the  devise  is  to  take  effect  „p„;,  the  devise,.'s 
e,.„„„R  of  ag,^  it  is  vested  if  tl„.  estate  is  «iven  ,„ea„ti,„e  ,„ 

..h,.r.  and  ,f  the  ,n,er,„e,liate  ,.,.nts  are  to  be  applied  for  the 
u  innate  dev,see  after  the  death  of  the  p„rti,.«lar  tenant 
Marcon  v.  AHing,  5  Gr.  562. 

And  a  devise  to  A.  for  life,  followed  hy  a  devi.,e  to  R.  when 
h..  .s  of  the  age  of  twenty-three,  gives  B.  a  vested  remainder, 

d  though  he  d,es  under  twenty-three  the  estate  p„.s,es  to  hi 
<li.vise,..    Iloltbij  V.  ^yilkil,m,l.  28  Or.  550. 

^emUe,  that  the  same  ml,,  applies  where  the  prior  estate  i, 
Riv™  to  the  testator -s  widow  durante  viduilale.     .VcCoppU 

OK  tr';   t.    f  •■'■  '"•    ■'""  '"■  ''■""•'"'"■  -  ''■""■''"''  ' 
"K-  1»4;  He  Cooke  d-  Driffil,  8  0,R.  5:jo. 

■^  devise  upon  attaining  a  eertain  age  is  vested,  if  the  inter-  ,..„,, 

:  r  r!.!"^r«!^  «-  --'-  -  -^-enanee  of  I^K^ 


Whore  prior 
txtai9  given. 


Bigcloic 


oialiitenanoe. 


fl"is..,..  although  there  is  no  gift  over.    Bigclo,, 
'■'  Or.  549. 

And  a  devi.se  to  trustees  on  trust  for  twenty  years  to  n»v  , 

the   ineomo   t„    .t      »     »   »      ,  .  ">lul.^    ,iears.  to  pay  in  remainder 

"<■  ■neome  to  the  testator's  widow  and  ehildren  in  eertain  """'"'■ 
"■•■■s.  and  at  the  end  of  that  time  to  sell  an,l  divide  the  pro- 
y-^  mnongst  the  same  ehildren,  gives  them  a  veste.l  interest 
'  '■"■  ™'"*'-  "»  '"  "'h"  property,  whieh  the  truste,.s  wer,.  to 


a' 


w 
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Chip.  XUV.  sell  at  their  diBcrction,  and  pay  the  income  of  the  proceeds  to 

the  widow  for  life  and  on  her  death  to  divide  the  corpus 

amongst  the  children.    Kirby  v.  Bangs,  27  A.R.  17. 

A  devise  to  a  widow  for  her  support  and  the  bringing  up  oi' 
the  testator's  children,  and  at  her  death  the  whole  of  the  rcil 
and  pej-sonal  property  to  be  e(iually  divided  between  the  tis 
tator's  children,  gives  the  latter  a  vested  interest.  Toun  v. 
Borden,  1  O.K.  327. 

Where  there  is  a  devisi!  in  remainder  to  those  of  a  class  «h.i 
are  surviving  at  the  death  of  the  life  tenant,  their  interests 
are  contingent  and  only  those  who  survive  take  under  tlif 
devise.  Keating  v.  (Jassels,  24  U.C.R.  314 ;  Baird  v.  Baird.  M 
Or.  367,  explained  in  Town  v.  Borden,  1  O.E.  327. 
DerUetos  Where  there  is  a  devise  to  a  class,  viz.,  those  children  wlin 

tlSU'r^iS!"' arrive  at  twenty-one  or  marry,  and  a  devise  over  if  all  tlio 
children  die  under  age  and  unmarried,  the  devise  is  .oiiliii 
gent.    Mcintosh  v.  Elliott,  1  Or.  440. 

Similarly,  where  there  is  a  trust  of  realty  and  persmiiillv 
for  accumulation  during  a  life,  and  a  gift  of  the  accumuhilid 
fund  to  such  of  a  class  (children)  as  shall  be  living  at  Hi'- 
death  of  the  life  tenant,  and  the  issue  of  such  as  d>  leiiviiiu' 
issue,  the  interests  of  each  member  of  the  class  are  contiiiiiiiit. 
Re  Ooodhue,  19  Gr.  366. 

On  a  devise  to  C,  an  unmarried  i^uighter,  so  lontt  as  slif 
remained  unmarried,  and  upon  her  marriage  the  land  to  !«■ 
divided  between  her  and  her  four  sisters,  but  it  she  died  i"i- 
married  then  amongst  the  four  sisters,  with  a  provision  tlint  if 
any  of  the  sisters  died  before  C.'s  marriage  Ihm-  sliar.' 
should  go  to  i)  .•  children,  and  on  death  without  ehildivii,  tlv 
share  to  go  to  the  surviving  sisters,  it  was  held  that  all  t\\f 
daughters  took  vested  interests  on  the  marriage  of  (',  l/""i" 
V.  Smart,  4  A.R.  449. 

A  devise  to  A.  for  the  life  of  B.,  remainder  to  tln'  .  liiMnn 


T0  0l«lH 

iurvlving  life 
taiwnt. 


marrlAge. 


VMtinff  liable 

drt'Siffi"""'  of  B.,  gives  a  vested  remainder  to  the  children  of  IV  i 
enee  at  the  testator's  death,  subject  to  be  partially  d\\' 
let  in  other  children  born  during  B.'s  life.  Lalta  v.  7," 
O.R.  517. 


hvl  ti> 

..,.11 


DEVISE  OVEB. 

So.  .!,„,  „„  a  devise  to  A.  for  life,  remainder  to  hi,  .„„,  Ch.p.«xy. 

then  ex«t,„g,  .nd  in  .^  «„,.  ^.h,,,  are  born  to  them,  all 

equally.    Re  Chandler,  18  O.R.  105, 

A  devi«,  to  trustee,  on  trust  tor  four  children  until  they 

or  the  survvors  attain  twenty.ne.  then  to  be  divided,  but  if 

any  should  die  leaving  issue,  the  issue  to  take  the  share  which 

he  parents  would  have  taken,  gives  a  vested  interest  liable  to 

e  d,vested  .n  favour  of  issue  on  death  before  the  division 

leaving  issue.    Ryan  v.  Cooley,  15  O.R.  379. 

Where  there  was  a  devise  to  two  daughters  to  be  divided 
between  them  at  twenty-one.  with  a  ..rovision  for  maintenan 
".eanwhile,  and  a  condition  that  if  either  should  die  or  i  , 
come  a  Roman  Catholic  then  over,  it  was  held  that  they  took 
-ted  estates  liable  to  be  divested  on  death  or  becoming  R^oman 
Catholics  before  twenty-one.  Oriffitk  v.  Grim.  29  Or  145 
A  provision  for  divesting  if  a  devisee  does  not  survive  is 
not  rendered  ineffective  because  the  devise  over  is  void  by  'the 
Mortmain  Act. 

Therefore,  where  there  was  a  devise  to  A.  for  life  remain  n.  , 
aer  to  B.,  but  if  B.  died  without  issue  before  A.  t...  oZZt  "«-" 
was  devised  to  a  church,  and  the  other  half  as  A.  should  think 
fit.  B,  died  in  the  lifetime  of  A,  and  it  was  held  that  one 
moiety  was  divested  as  to  the  devise  to  the  church  which  was 
Old,  and  there  being  no  residuary  devise,  there  was  an  intes- 
tacy as  to  this  moiety.    Re  Archer,  14  O.L.K  374 

del'"^f  *"  ^'  "'  '"°'"-™''  "■""  "  "''^'^  --  -  <=-  of 

e  th     before  receiving  the  share,"  gives  a  vested  interest 

«  .  ,,,,,,,,  ,  ,   ,,^^  ^^^^^  ^^J2 

'"een  two  brothers  at  her  death,  but  "in  ease  of  their  dying 
^fore  my  wife  it  shall  be  equally  divided  between  th.  heir! 
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Ctap.Xirv.  of  my  brothem,"  gives  a  viiiU'd  iuterest  to  the  two  brothers, 
ami  on  tl  '  death  of  one  of  them,  before  the  widow,  hiH 
Hhure  VM  not  divested,  but  passed  under  his  will.  The  doiibl.^ 
event  of  both  dying  before  the  widow  would  have  been  neces- 
sary  to  divest.    Be  Metcalfe.  ■H  O.R.  103. 

V'«s(i»!;  of  charges  on  land. 
VMtiMof  A  legacy  charged  on  a  vested  remainder  expectant  on  a 

SSnSS™  life  estate  is  vested,  and  does  not  laps.'  on  the  death  of  th.' 
legatee  in  the  lifetime  of  the  tenant  for  life.  Pollard  v.  IIo<l<j- 
son,  22  Gr.  287. 

When  a  legacy  is  charged  on  land,  and  the  gift  and  dir..- 
tion  to  pay  at  a  future  time  are  distinct,  the  legacy  is  vestnl 
Re  Stevens,  14  O.R.  707. 

Vesting  of  I'trsonaltij. 

Where  there  is  a  gift  to  any  child  living  at  the  death  nf  n 
life  tenant,  it  is  contingent  and  not  vested,  but  a  living  ehil.l 
has  such  an  interest  as  will  entitle  him  to  ask  for  the  protce- 
tion  of  the  estate  from  waste  before  the  contingency  happens. 
Duggan  v.  Duggan,  17  S.C.R.  343. 

Where  the  words  of  gift  and  the  condition  of  enjoyimiii 
are  blended,  the  gift  is  contingent.  He  Bank  of  Monln.d  .t 
Imp.  Stat.,  26  Gr.  420. 

But  where  the  gift  is  in  a  mere  direction  to  pay,  but  the 
payment  is  postponed  merely  to  let  in  some  prior  interc.-t,  the 
gift  is  vested.    Webster  v.  Leys,  28  Or.  475. 

Where  there  was  a  devise  to  trustees  on  trust  to  sell  anJ 
"after  the  sale  ...  I  bequeath  the  proceeds"  tn  .\ .  the 
gift  was  held  to  be  a  gift  of  personalty  and  to  be  contingent 
upon  A. '8  surviving  the  sale.    Bolton  v.  Bailey,  26  Gr.  ;ilil 

But  where  on  a  similar  bequest  (except  that  a  life  estate 
in  the  land  was  first  given  to  another)  it  was  provided  that 


ContinyeDt 
lesatMour 
•Ujr  wuM. 


Gift  ioTOlTed 
Id  dtieotlon 

enjoyment. 


PftymeoU 
poetponed. 


01ft  after  a 
oertaln 

event. 


Where  Umlt«d 
torepreeantjh- 
ttvee. 
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if  the  leKHto.  ,|i..l  .H.f,.n.  r..o..ivi„«  hi,  I,.k„v  i,  ,h„,„,,  „,  ,„  ,^,„„_ 

h.«  l-KHl  p..r«,nal  r,.pr.,.ntative,.  ,h..  [..^aoy  wa,  hel.l  ,.,  b.  

vested.    ATorr  v.  Umilh.  27  O.K.  409. 

Where  exee„t„r«  were  clireete.!  that,  after  pa.vment  uf  debts  o,n  v«... 
n     .....I  ., ■  1...      .  Mrtodof 


iiurlbiitiM. 


ete.,  and  providing  f.,r  annuities,  they  sh„„ld  "with  all  eo,,. 
ven,e„t  ,,H.ed  divide  the  residue  amongst  certain  per,o„«."  it 
«•«»  held  that  their  legaei,.  veste.l  at  the  time  when  the  distri- 
bnt.on  wa.  to  have  been  made,  and  that  the  exeeutorM  eonld  not 
P<«tpone  it.  and  therefore  that  the  nhare  of  one  of  the  residuarv 
legatees  wh„  died  after  a  partial  .listribntion  pa.v„.d  ,o  his 
representatives.    Jan  is  v.  Crawforil.  21  Or.  1. 

A  bequest  of  the  vearl.v  proeee.l»  or  interest  of  „  fund,  with  o,«o„„c.. 
•!"■  prov.s,„n  that  should  the  legatee  die  "the  inheritance '"^l'.;:'       ' 
«hall  b,.  i„  the  person  of  the  legate,.,  with  a  power  to  "name 
ai..v  of  her  brothers  or  sisters  who  shall  enjoy  it  after  her  •■ 
.»  a  vested  absolute  legaey.  not  affeeted  by  the  power  to  give 
■■«  brothers  and  sisters.    /.■«/(„„  v.  Fulton,  24  Gr.  422. 

And  where  the  in.ern.ediate  income  of  a  postponed  gift  was  ^.^ 
m-n  to  the  legatee,  provid.d  that  if  he  died  before  the  time *^'-"'SK'" - 
for  payment  arrived,  the  legacy  .ould  go  to  whom  he  should 
.pp<..nt  by  will,  the  legacy  was  held  to  be  vested  though  he 
d.ed  without  making  a  will.    D,^ye,  v.  Mapolher,  26  N.S.R. 

W'-e  the  gift  is  postponed,  it  is  vested'  if  it  carries  the  in-  a.n  ^r^. 
er.ned,ate  meome  with  it.  Thus,  a  gift  of  a  specific  sum  on  "'• 
epos,t  in  a  bank,  with  the  accumulated  interest,  to  A.  when 
e  Incomes  of  age,  is  vested  at  the  testator's  death,  although 
tiere  .s  a  provision  that  if  the  legatee  should  not  survive  cer- 
<«'■.  persons  "his  next  heir  shall  become  inheritor."  Fulton 
'  yiillon,  24  Gr.  422. 
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Where  there  w«  a  direction  to  convert,  hold,  inTeit  »nd 

nxm^^      accumulate  until  the  younr-ot  child  attained  twenty-ore,  an>l 

•"*'"  then  to  divide  the  accumulated  and  unapplied  income  amonipil 

children  and  inue  of  children  who  ihould  die  In-fore  dirtribu 

tion.  the  gift  wan  held  to  lie  vetted.     ButUr  v.  Buller,  'J'J 

N.S.B.  145. 

And  a  proviaion,  in  the  laat  oaac,  that,  if  any  child  di.il 
before  receiving  hia  ahare.  the  ««me  ahould  go  to  the  turvivors, 
waa  held  to  be  repugnant  to  the  nature  of  the  gift  and  voi.l 
Ibid. 

Legaciea  given  without  qualification,  with  a  direction  to  puj 
at  twenty-one,  and  a  direction  that  the  intermediate  inco.iu- 
ia  to  be  paid  to  their  mother  to  aaaiat  in  aupporting  and  i>lii- 
eating  them,  are  vested.    Re  Sproule,  17  O.K.  334. 

When  shares  were  to  be  paid  to  children  at  thirty  years  ut 
age,  the  following  indicationa  were  held  to  point  to  vesting 
in  interest  before  that  date:  References  in  the  will  to  "ito. 
perty  or  moneys  given  to  them  in  this  ray  will"  in  the  ilaii* 
postponing  payment;  payment  of  interest  to  legatees  on  tli.ir 
shares  before  payment  of  the  legacies,— the  absence  of  uifts 
over  on  dying  under  thirty ;  the  right  given  by  the  will  t..  any 
son  to  purchase  the  daughters'  shares,  fie  L-vingsl>,«.  U 
O.L.B.  161. 

A  direction  to  accumulate  the  income  of  real  and  pirsonal 
estate,  and  that  both  form  one  fund,  until  the  death  or  n.iim- 
age  of  the  testator's  widow  and  the  youngest  child  attained 
majority,  when  the  executors  were  to  hold  on  trust  fiT  the 
children  as  tenants  in  common ;  with  the  provision  tliai.  if 
any  child  died  under  twenty-one  without  issue,  the  share  he 
would  have  taken  was  to  go  to  the  survivors,  but  if  with  issue 
to  be  divided  amongst  issue  at  twenty-one,  and  in  default  of 


»KlKO«ATroN  or  I.EOAC^V. 


HMk 


.t...n.ng  .«.„,,..„„.  ,h..„  over,  or  ««  b«,,u....h«|  hv  .„v  .„oh  CI..,.XUT. 

child,  w..  held  to  ve.,  the  intere..  of  ,he  children  „f  ,he  t«.... 

tor  on  the  de.th  of  (he  widow  .„d  the  y„u„ge.,  chifd  attaining 
wenty.one-.f,er  a  gr...t  difference  of  „,.i„i„„.  «,  ,;*„,„, 
10  A.R.  281,  rever.ing  1  O.K.  362.    See  alw  2.1  0.    ,10. 

When  the  gift  i,  contingent  upon  attaining  ,,  .....in  «.,    ., 

«n.i  the  income  i.  deal,  with  «par..ely,  .,  ■    .  „ ,„  ^' 

tnbuted  upon  other  event,  happening  than    .'  ,  n   .g  ,l,e,<iv..„  """'"' 
age,  the  fact  that  the  income  i.  given  to  ti.  .v.,,,,  ,„..ho  .  vh„ 
take  the  capital  doe.  n„t  ,nake  the  gift  .  >.„,,d  „,„.     ^  ,.rf,,. 
son  V.  Bell,  29  Or.  452. 


T 


■/ 


Where  the  word,  of  gift  and  direction  to  pay  «r,. 


the  gift  ..  vetted,  the  payment  merely  being  p«,tpom.d,    Tau,  Jl-u'S.'^" 
where  there  i,  .  g.ft  to  certain  children  of  money  on  depo,it'  '"*'' 
'•«a.d  money  to  be  divided  between  each  of  my  .aid  children 
"hare  «,d  riiare  alike  when  they  attain  the  age  of  twenty-one 
year.,  '  the  intereat  i.  vested  at  the  death  of  the  testator,    Re 
Baitlie,  3  B.C.B.  3.-.O. 

A  direction  to  set  apart  the  legacy  is  evidence  of  an  intention  s.p«uo.o, 
to  ve.t,  particularly  when  the  accumulated  income  i,  to  be"^'' 
pa.d  to  the  legatee  at  the  time  fixed  for  payment.  And  a. 
th,s  conatitute.  an  absolute  gift,  a  direction  to  pay  some  year, 
after  the  legatee  come,  of  age  i.  repugnant  to  the  gift  and 
void,  and  the  legatee  is  entitled  at  twenty-one.  Butler  v 
Buller,  29  N.S.R.  145. 


Where  an  ah^lute  vested  interest  i.  given,  the  payment  on.,  ^,„,„,., 

inc   n/w4n/^»»j    1 1    ..  majority  Of 


being  po.tponed  beyond  the  majority  of  the  legatee,  he  •. 
W.tled  to  payment  at  majority.  Ooff  v.  Strohm,  28  O.K.  5-R 
See  the  last  ca3c. 

And  where  vested  legacies  were  directed  to  be  paid  at  cer- 
'am  ages,  "or  a.  soon  thereafter  a.  they  [the  executors]  shall 


H 
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Cl»p.  XMT.  deem  it  advisable  to  do  so, "  it  was  held  that  the  executors  had 

no  authority  to  refuse  payment  after  the  time  fixed.    Lewts  v. 

Moore,  24  A.R.  393. 

And  where  the  money  is  in  Court  the  Court  will,  in  such  a 
case,  order  the  moneys  to  be  paid  out  to  the  legatee.  Re  Wart- 
men,  22  O.R.  601. 
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CHAPTilR  XLV. 

PERPETUITY  AND  ACCUMULATION. 


A  TESTATOR  cannot  give  aireotions  which  wUl  make  his  property    <""P.  xiv. 
™  oT  d      TT  '"    "    '^'^  "   >'"^-'    *«  '-'"-'  hor^,.«.- 

'l  Ch.  D.  667  "''  ""^  ^°"'-    ^'■''"■"  ^'^  *"*''• 

But  subject  to  this  restriction  he  has  a  large  power  of  tying 

A    limitation   by  way  of  executory   devise   is   void  as  too  R-.o  ..,.i„.t 
r  mote,  ,f  .,  „      t  t„  f„^^  ^„^^^  ^__^.j  _^j^^^^^^  detenuination  T.lT" 
of  one  or  n,oro  hves  i„   being   and   upon   the   expiration   of 
«enty-one  years  afterwards,  as  a  term  in  gross  a  ,^  without 

uch  hm.tat.o„,  or  of  any  other  person,  allowance  for  gcsta- 
non  be„,g  „,„.«  only  in  those  eases  where  it  actually  „i.ts. 

For  the  purposes  of  the  rule    a    child    c.    re,,,,,  at  the  C,.i,a ,„ 

0  be  deemed  to  be  a  hfe  in  being,  „„d  this  i,  the  ease  though  ^'"^^ 

»>lf„n.  T,;,.,s:  Moo,,  v.    IVunj^l,  (1903)  ^  Oh.  4   1-  see 
'lot  v,  La,ici,s/iii-e,  5  T.  1{.  49. 

livL' aTtt"  \'7.  y  r^r"'  •'•^"^  «-»  «-  of  „11  persons  ni,.«„„ 
™g  at  the  testator's  death  and  for  twenty-onc  years  after   '^'"«°P 

Zr.     .""""'t'"   '°   ">   *"»  "•"  I'-"-'  -Jed.     /„  ,,  lte°" 
^00.  f  ,   Fnor  y.  Moore,  (1901)  1  Ch.  9-36  testator'. 
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Olup.  ZLT. 


How  fiir  tho 
rule  ai'plies 
to  charities. 


PERPETUITY  AND  ACCUMULATION. 

Tho  tact  tlmt  an  executory  interest  is  given  to  an  OBCertained 
person,  so  that  ho  and  the  present  owner  ot  tho  estate  can 
together  make  a  good  title  within  the  Umits  of  perpetuity,  does 
not  make  the  executory  interest  valid,  if  the  event,  upon  whuh 
it  is  to  take  efYect,  is  too  remote. 

Thus,  a  covoiiant  in  a  conveyance  of  land  to  reoonvey  in 
certain  events  not  limited  in  time  or  an  unlimited  right  ol 
re-entry  or  nn  unlimited  option  in  a  lease  for  more  than  twenty- 
one  years  to  buy  the  fee  is  void  for  remoteness,  so  that  tlio 
covenant  cannot  be  specifically  enforced.  Umton  Sf  k.„'l, 
ir»>cn.  Rmhanjy.  Go,««,  20  Ch.  D.  5(12  ;  Dmmy.  Flm,/,l, 
Ch  I)  629;  2.S  Ch.  D.  W;  Mackenzie  v.  C/iiltlers,  ii  Ch.  D. 
at  V  279'  overruling  llinmmjhmn  Caml  Compmni  v.  CrUtri.jhl , 
11  Ch  U  421 ;  }\:mkll  v.  Vliflou,  (1005)  2  Ch.  257  ;  Wortlu.<j 
Corpomtion  v.  Heather,  (1000)  2  Ch.  532.  See  I,>  re  Mlams  2 1 
Ch.  D.  lit'J ;  27  Ch.  D.  31)4. 

This  applies  though  tho  option  is  given  in  favour  of  a  charily. 
Worthimj  Corporation  v.  Ueatim;  (190U)  2  Ch.  032. 

But  in  the  case  of  a  covenant  damages  can  be  recovered  f-r 
its  breach.     Worthing  Corporation  v.  Ueallitr,  mpra. 

In  the  same  way  a  proviso  that  a  rent-charge  may  l.o 
redeemed  at  any  time  upon  payment  of  a  certain  sum  is  v,„.l. 
/„  re  Tyrrell'^  Estate,  (1907)  1  Ir.  2W2,  not  approving  .Vo-:,, 
4-  Co.  V.  lioehfunl,  (190G)  1  Ir.  .309. 

Property  cannot  bo  given  to  a  charity  on  an  event  whi.  I,  .* 
too   remote.     Company  of  rcrterer.  v.    Ooternor,  oj   <  !.,■■" 

Jlospital,  1  Vern.  161;    Commi>:>:ionerH  0/  Char.tabk  Ifn.' 

V.  lie  CliforJ,  1  D.  &War.  245;    Chamherlaynt  r.   It  ■■>■!'. 

8CI1.  211.  ,     ,.  , 

But  property  which  has  been  given  to  one  Aanty  oa,.  I. 
given  over  to  another  on  a  remote  event.  Chr„t .  //-r ;-  ' 
Grai,njer,  16  Sim.  t<3  ;  1  Mao.  &  O.  460  ;  U  re  lyter .  r,l: 
V.  Tulcr,  (1891)  3  Ch.  252. 

And  property  can  bo  given  to  a  charity  for  a  limit>^,  thougl^ 

„„..ertain,   ,H.n«l,  wh.ch    may   endure   V«.y-«d   tlie   hn,,'-  ;>» 

vcriictuity,   the   undisposed-of    int«r«t   formi..g  port   ■-    ->* 

estator's  estate.     WalA  v.    Secretary  of  St«U  for  M'- 
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II.  L.  3117  ;    /«  i-e  liawM/ :   I{,„„M/  v.  Duon,  38  Cli.  D.  213  i    Chap  XIV 

I'l  IV  M,„l\  Tnish;    Wi,j,ii,  V.  Clinch,  (l!»iU)  ■>  Cli.  7(i7.  - 

But  wliero  prcpcrty  hns  boon  given  absolutely  to  a  cliarily, 
a  testator  cannot  add  a  proviso  for  cesser  on  an  ovont  wljirli 
may  bo  too  reaote.  ///  re  Boireii ;  Lh,„l  ri.llllm  y  T),in\ 
(1893)  2  Ch.  401.  ' 

It  1ms  been  decided  (after  mueli  conflict  of  opinion)  tl.at  ]c..,.,I  T.,  «■!,,. 
remain.lcrs  are  subject  to  tlie  rule  against  perpetuities      /„  ,-,.  ™''^^'.'"f' ' 
/■ro>/;  FrmI  v.  F.o,l,  43  Ch.  D.  L'lG;  J„  rr  .UhMI,  ■  SM-,,  y   "■^'""'•'i'". 
AKiiforlli,  (190.5)  1  Ch.  53.5. 

It  appears,  liowever,  to  be  clear  that  no  question  ,.f  reu,r,tc-  (•,„.n„„„„t 
ncsa  can  anso  witli  regard  to  a  contingent  renmin.Ier  linnt.d  ,;f;""''"''','' i 
after  a  vested  estate.     .S.ich  a  remainder  is  neces.<arily  br.m-ht  ""''•'-'"■'""t 
w.tl.iu  tlie  limits  of  perpetuity,  sinc^e,  it  it  is  not  r.ady  t„  take  v:^y. 
clfect  at  the  e.tpiration  of  the  vested  estate,  it  fails  altogether 
except  in  so  far  as  it  is  sav...l  by  the  Contingent  liemui.iders 
Act,  1M77  ;  1(1  «  41  Vict.  e.  33).    On  tf...  other  hand,  .f  it  is  tlnn 
rmidy  to  t.ake  effect,  it  is  valid.     Se.!  /;V„-,  v.  Clmlll.^  7  1[.  L. 
■■■il,  cxplainei'  '.i  If.nim-l-  v.  mil'iM.  ri!lo/    At'.  1 1.' 

Legal    reran,  ,d-rs    are    al^o    confrolV-l     by   an    anal-jrous  Lo,.i 
il'»  trnir,  that    m  wrtate  cannot  I*  limited  in  renialndf  r  af'.-r  ''■'""•^■■'  ♦» 
a>.  c^ate  to  .in   unW..  ^rson,  to  any  cl,iH  -,f  (I,at   i,er.^r,.     ""''""VSoa 
-l.ctb.r  sw-h  «tut,.  ■«  ,-xf*«sly  li.mt^d  to  take  effed  witbi,.'  "*'' 
the  l.mii,  frf  peri>.t„ity  .»   ,^^ ,   ^  tb«f.  for  in»tar.,.e,  in  a 
•ii../Htirn,  to  A.  M  unmarried  j^w*,  f„r  lif-..  ,eniain,l..r  to  his 
•■■rst  f.n  for  life,  remainder  in  the  6r^  ^m  of  f,^  first  son  of 
A,t,'.rn  in  A's  life,  or  »-il!ii„  tu.nty-one  years  «fl,Twar.ls,  in 
■*,  tuf  ultimot/.  remainder  in  fee  vrotdd  b.  bad,  th-.u/i,  ,l„arly 
iliiin  (J,,    limits  ..f  peri>..(r,ity.     •/  U  j,   r,l  „;    ]i,  Jt,.,,  .y, ,, . 

■^^■:/pn,„„  V.    /J,;v,.y,  ■,>    I),  if    *   G     l(.-,;      mill.,/   ,        )/,/./„// 

•:  'I,.  1).  491;  44  Ch.  i).  x.^;  .ee  an  article  bv'jfr.  (>|„.i,.J 
«  ilLiims  in  the  l/iv  (iuorlerly  fur  .luly,  IWIS 

This  d.vtrino  does  not  apply  to  personalty.     /„  ,-,.  /(„„/,.,  . 
■I"inln.z  V.  Soii/n,  (190'.i)  a  Ch.  (I.".(l. 

The  rule  against  i.erp«tuily  has  been  held  to  apply  to  conmion  .•„„„,„„  ,„„ 
t'w  ^.udiliuns.     1,1  ir  Ifnll,,-  ll,„i,ll,il  ,i„.l  /I„,f,„ ,  ,  I  s'Ki,  ■_.  ,  .|,    '■""■'it"  ■' 
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Cliftp-  XLV. 


Thp  rolo  in  i<t 
be  applied  to 
the  Ht«M-  of 
things  f  liitt- 
injr  at  th« 
t««tatur'# 
death. 
PoMflibh-  tf< 
actual  er'-iiM' 
are  to  be  eo*- 
aidercd. 


('imfinnatinn 
of  voidable 
settlement. 


That  a  woman 
pUHt  child- 
bfuritiir  inity 
hav,.  ,  l.ildrtn 

eveut  w  itliiii 
the  rule. 


Oift  for  lifo 
of  animal 

ifood. 


Gift  tending' 
to  tio  up  pro- 
pi'rty  fur  an 
iudetiiiite 
time  is  void. 


I-EEPETUITV  AND  ACCUMULATIO.N. 

IMifvnl,  (inne)   l  Ir.  :l9n;  A.-O.  v.   CiimminK,   (I'JOC)  1   Ir. 
40fi ;  Cooper  v.  Slimrf,  14  App-  ^-  '-^^•'• 

In  npiiljing  the  nile  ogainst  perpotiiities,  tlic  state  of  things 
exieting  at  the  testator's  death,  iiii.!  not  at  the  date  of  the 
will,  is  to  be  lo.Ae.i  at  V„,„(frpl'ii,k  v.  King,  :)  Ha.  17  ; 
Ciltli;  V,  /(.■.„„,  II  Ha.  .>i;  rmrdt.  Kekeim-h,  15  B.  Hill. 

But  pf-mbte  and  not  actual  erents  are  to  he  considered, 
and.  thCTef.^e,  if  at  the  testator's  death  a  gift  might  possibly 
not  liove  Tc*«l  within  the  p.^^ier  time  it  will  not  be  good, 
beeoui*.  as  a  matter  of  fact,  it  did  so  vest.  Loril  Dungamm, 
V.  SiMitk.  U  CI.  &  i".  o4H;  see  In  re  Ituhirh.  Rcpiiiiitoii  \. 
IMrrh-Ofim;,.  IS  Ch.  H.  &20 ;  Aihm  v.  Barney:  In  r, 
Fimli,  17  Ch.  D.  -'11;  /«  re  Ihrreij ;  Peek  v.  Simiri),  ■» 
Cli.  1).  ■-'«!!  i  /"  i-e  "'""'  ■■  Tiilletl  V.  Cohille,  (ISiM)  'i  Ch.  iilO ; 
;i  Cli.  :i.'<l. 

■\Vheie  an  infant  makes  a  settlement,  which  is  afterwards 
eonfinned,  the  date  of  the  settlement,  and  not  of  the  con- 
armalinn,  must  lie  taken  for  the  purpose  of  ascertaining' 
whether  the  limitations  infringe  the  rule  against  perpetuity. 
rW,rv.  Ow/.,:i8Ch.  1).  -'O-'. 

Tlic  fact  that  a  woman  is  past  the  age  of  child-hearing  ut 
the  date  of  the  will  or  death  is  not  to  be  considered,  and  tln- 
ehance  of  snch  a  woman  having  children  is  a  possible  evnit 
for  the  purposes  of  determining  whether  a  gift  is  void  f'.r 
perpetuity  or  not.  Jee  v.  Aiulleij,  \  Cox,  :«4  ;  In  re  tiiii/w ' 
Trust-!,  6  Eq.  :)19;  Jn  re  Diinmn  :  Juhnshn  V.  lliU,  3!)  Ch.  H. 
1.55;  '/-/  IT  lloehmg:  Miehell  v.  Loe,  (ISnS)  2  Ch.  .ili7;  not 
following  Cooper  v.  Laroche,  17  Ch.  D.  :i68. 

A  gift  for  the  maintenance  of  the  testator's  dogs  and  herscs 
iluring  their  lives  ia  not  void  for  perpetuity.  //'  ''  /'"'"■ 
Cooptr-Denn  v.  Stinnt,  41  Ch.  I).  -Jfl'i. 

Anv  fiift  not  being  ehoritable,  the  object  of  which  is  I"  Uf 
up  property  for  .m  indefinite  time,  is  void  ;  as,  for  inslauoc 
a  devise  of  land  to  the  trartees  of  the  i'eumnco  Library,  to 
hold  to  them  and  their  successors  for  ever,  for  the  maiiit.ii- 
aneo  and  .-upport  of  the  library.  Cnnie  v.  Long,  2  1>  I'-  «^  ■>■ 
7.-,;  Tlwnm.,,  V.  Hhake,pear,  1  D.  F.  &  J.  3911;  Ye„p  C/e./. 
■.r  .'.  ..   (},,.   Ch">'j  Ne",  T(  T?   S  P.  C.  :181 ;  />i  re  Chrk' ■  Tei"'- 
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D-  ■'"'4 ;   Jloare  v.   rfmre^  jg    Chtp.  XIT. 


lCh.D.497;   Ih  Duiio,.    4E 

L-  T.  147.  

A  gift  of  a  sum  upon  tnist  to  nnplv  tlio  .liv.M  „  i    ■ 
"..the  testator,  vault,  „ot  in  „  <I!,^  .;::;'r- S"  "■»" 

IS  void,  08  it  crent™  a  rorpclmtv      n     ,  f  ''"'■''■■•Wo, 

n,imilloi,,  (11)01)  1  Ir  ;)«5  ''  '    ^""'''  "•'■ 

A   r..tndion    „,,„„    a^Vnatio,,    I,nv„n,'    |ivn,   ;„    ■    ■ 
.we„t,v.ono  ,.oar,   after,    i.   b„,I,   :.,„,   „.e  "     ""^'   ",'"' 

I.   /«  "    T,mj,„\  Srtll,„„.„i,  |„j.-     .0(1).    /„    .    />  ,       , 

I  thel,.a.,„  fo  convey  freelwld.  of  tl,     .    .V  '-Npnalion  i,„ij/„,  ,„j 

'"'■<  it  was  heK,  „,„t',h,      „.  ' ^n  w         :       i  ;""■"  "'"  ^■^'"° 

"■-W  V.  n,.,,r,  :i;j  ]).  ,i,o.  ■'  "'"^  f°'-  I'-Totuity. 


of  lutin  iciwt'. 


• ''^ '''^"'"''^  ^'''' '■'■«-V:  ~"-  -■  "-  ™  l-ita-  W,„.„ 
1    e.stnre    (.nl     ...,..,.:.)    i     ,,  .  IimifiifiuuH 


1-    ■■  .■  "'.state   laii,  iirovided   tim   ..,1...         i  iimuutiuu. 

"'■'''-'■v.  p.nv...  on.  .^F  ;,,:y'^'-''^"^^^°'j- 

I'he  foundation  of  this  nil,,  i.  tint  ,7  (),„      i 
«""s  are  sue).,  that  thev  n„,  f  ,  \1       1  *"^'^"T'""«  li-uita-  Tl,.,  t,„  i. 

".II,  tnat  tliej  must  take  effect  during  t)„.  . ,  ■  i  "'»'  *-y 

»'  llie  estate  fail,  or  at  fho  „,„       .     ,    "uring  ti,e  e.\,stence  ,„„„  i.^' 

■^"taHIl  tU.l       ,  ;  "'  "^  '*'  Jetermination,  or  ^"-'''-«- 

'  w  all,  tlioy  are  always  barraWe  and  (!,„,.  f        ,  l"nir«.ilieT 

■"Strain  the  free  disposal  of  »  "  ''"  ""'  *•""'  ""'"'" 

And  tlio  converse  follows  th.,t   :f  ii         < 

not  always  barrable   tl  e        '      -    "  T'"^"™'  '■""""■'■"» 

■'aiotenes,      T)         i      '       '  '"''J™'  *»  the  rules  of 

nMi,!:i:::;„,'^:;:"'':  ■:  ^'""!'™™  '--^ "-« -wiuteiv.  thi' 

■     "  """"'*  ""'  "-  '"o  "niok,  but  it  can  only 
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The  truHt,*  of 
a  term  pre- 
oecU'iit  to  ftii 
cBtttto  tail 
may  be  vuiil 
for  remote- 


Cnii'iirrent 
terms. 


TruBt  for 
aw  1 11 II  Illation 
to  pay  ilobts 
i»  good. 


A  direction  to 
accumulate 
till  a  fund 
reaches  a 
wrtain  sum. 


ri>wrr  of  wil«" 
and  ka>iiiiir- 


PERPETUITY. 

be  nccpted  with  the  qualiflcation  above  1«W  down.  Other,-i«>, 
bvmoan.  of  limitations  of  equitable  remainder,  wh.eh  do  not 
fail  by  failure  of  tho  prior  estates,  and  are  not  barrable  a  ter  tl>. 
eBtate  tail  ha,  deternmn,,!,  |,roper)y  might  possibly  be  tied  up 
for  an  almost  indefluitc  time. 

Where  interests  are  precedent  to  nst.tes  tad  they  are,  of 
eourse,  not  barrable,  and  the  ordinary  rules  of  per[^tu>,y 
apply.  Therefore,  -vhere  a  term  precedent  to  estates  ta,l  h 
limited  to  trustees,  upon  trusts  whi.h  are  t™  roniof.,  ; '; 
trusts  are  void.  C,.-^^  v.  I),o.n;  2  Kee.  , 0 1;  0  M.  &  Tr.  - 1>. , 
C«/"v„»'v.rVAmw,llL.K.Ir.  .■!«!. 

And  where  the  term  is  pre.odent  this  will  be  the  ease,  ,.y. 
though  the  ..vent  in  whi.h  the  trusts  arc  to  be  e.ecute,l  woul 
hon„mo  impossible  if  the  subsequent  estates  tail  were  barr,.l. 
S,,l!fx  V.  Si/Lf",  13  Eq.  on. 

\similarlv,  l».w,.rs  not  strictly  precedent  to,  but  concmn  ,.t 
will,  an  estate  t..il-tor  instance,  powers  to  aecumulnte  du,..^. 
the  minorities  of  ar.y  per.  ns  entitled  under  tl>o  limita.,.;,. 
of  the  will.  wWher  the  a.eumulntions  are  expressly  ■urn,.! 
over  or  nut,  or  to  enter  and  manage  tlie  property-arc  vo„l. 
M.rMl    V.    i/.//-™,v,    2    Sw.    432;    Lo.l    So,,tl,„.,t,.    ^■. 

jr,„;t"-  "f  ii-'-V"'-''^ '  ^-  *  ^-  ■'"'  ^^'-"'^  ;■  *':;■"''' 

14  Sim.  369;    Tiin-in  v.  AW'-'Wir,  .1  K.  &  J.    U',   i'"V"    • 

ito«<M,  H  Eq.  115.  '  ,         ■      ,„, 

But  a  trust  tor  accumulation  for  the  purpose  of  y^yuv.  ,.. 
,l,.bts  or  incumbrances  upon  the  estate  of  the  testator  >.  v,.,d. 
/,,„•,(  SoMnmpto,,   v.JA«;-i"/v  o/IM/urJ,2  V.&  ii.-l.  ■'• 
IMrmm,  V.  1/ofMln,  10  li.  42«  ;    Bnnt/x  ^.  Em-I  oj  0'  "'. 
D  M.  &  G.  3«3. 

And  a  direction  to  accumulate  a  fund  till  it  readies  a  crt.m 
amount,  and  then  to  apply  it  for  the  benefit  of  cei.a.n  nu,. 
persons  for  their  lives,  and  the  lif-  of  the  survivor,  is  n..  >..• 
rperpetuity.if  the  fund,  whether  it  has  reached  tbe  a,,.™ 
LLd  or  not,  is  to  be  divided  at  the  death  o.  tlie  .umwr, 
(Mie  V.  liroKn,  4  Ue  G.  &  J.  1^9,      ^ 

No  doubt  powers  of  sale  an.^    leasing  wouhl  be  ^....l  ..  ti 
testator  clearly  shows  that  he  intended  them  to  miI.s,...  ' 
arise  fceyond  the  lia^  of  perpetuity;    see    »l  <"■    v.      » 


II  Vos.  ^57;    //„/,  y,  p       05   ],    ;j.,. 

IHCh.D.  4il   440-  /„,.,    ,     ,,         ,.  V.J,,/,,,™,,    CUP.XIT. 

Ch.  56.)  '         ■        "  ■'^'''''''"•-    "''*"•  ^-^  /'"■"■.  (';'<'■■')  1 

ut.ma.0   remn.nder  in   fee,  aro  ,.o„.l,   because  ,       j,  we    "^ 

nt  aa  soo„  „,  ,,.0  oljo.t  of  „,„  .,ett,..„.„,t   U  atTl, 
^     the    absoluto    n,terost   vcting    i„    ,„„«,,,;„,      ,^, .";,"' 
/V*„«,  4  S,m.  1,1-.;    .V,A.„„  V.  VAr,  \r,  ,Si,„   .-J.Vi        ,      ■ 

;   ,  ,  "*'  ""^  *"'"  « '"  ""t  J,-str,iy  tlio  rights  .  ,f  tl„.  ""'J' ""  »"«• 

^*« V. o,/,.,yA., (,.„4) ■> ck. \m ■ , n,  ■ '  \:, ";:'' 

"■„»„•  V.  L,rn;  ( I IH).))  1  ,;|,.  .-,(;,-,  -"■''•   ^"  ' '■  -'yV'' *,'/ ; 

A  <li9creli„nary  (rust  f„r  niaintoii,mce  if  it  ,.x-,  „„i.  <i     ,•    •, 

, ,  "  ''  ( '  '*"^)  '  t-1'-  -''•<  I ,  not  followed. 

'!'■  vesting  of  property  may  b,.  postponcl  for  nnv  lon„,l,  r.t 
^'"i".  l'rovi,Je,l  it  must  ultimately  vest  i    „t    n  "  Oiftt.,p<,. 

...     ,      .      ■     -  "''''^'.>^  ^'-■''i '1  at  all,  m  persons  L,,rn  "'"""■'"' 


.  ,1  „.T     r     ,  ■'  '       "^  "",  "■  persons  I 

-*.         i:      ''T^'"''  "-"^  """'?  «'  "■"  ''-of  vesti,,,,  «W,...,„ 

Jum  such  a  ease  It  must  vest  absolutely  within  llv.    ■    1   .*"'«'""'•« 
^";/..W„  V.  A,.^„„,/.,  ,  ua.  7!.0.  ^  '  '""  '"  ''"■'*''•  fCl-rl,"' 

.i.'l2'''-,M''  '"■:  '•^^"^'-'>-.t''0"S''  it  must  vest  i„  -i^°- 

'*.^.-™;i^^.,v.^,,,,,,ei,.D:4,u;o;;  ■,;,!; 


ST" 

13"  • 


'^1  ^'  f 
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Oh>p.  XL?. 


Gift  for  Ufe 
to  unborn 
children  of  ft 
tenant  for 
life  is  good. 


CroM  Umitft. 
tion«  between 
unborn 
tenantH  for 
Uft). 


I, imitation 
to  unb<)rn 
pcrwii-*  f^T 
life  iw  joint 
tenant". 


Limitation 
for  lif«  to 
BUFTivor  of 
unborn 
tpnants  for 
life. 

Substitution 
of  iHBue  of 
unborn 
tenants  fir 
life. 


ll^main-lers 
ftft^r  lif') 
intpn^ts  of 
unborn 
p<>rM)na. 


PERPETUITY. 

Aurn  V.  £M.  6  Eq.  :lH3i   «e.  too,  StmH  v.  Cockerell,7 

"^AStation  for  life  to  .ho  unborn  ohUdrcn  of  a  tenant  for 
Ufe  nr  to  tho  descendants  of  two  tenant,  for  We,  19  good.  Am. 

rCsEa.^i^M  «,..<v.ro,w/.7  Eq^;7';%l^ 

to,,  y.  UobrrU-P'^     ■: ,  19  Cli.  I).  520 ;  overmlmg  //o;/™  v.  //-//.  s 

*  There  I'llpe,  .  to  be  no  doubt  thnt  cro,,  limitations  for  lif. 
botwoen  unLm  tenant,  tor  lite  would  ho  valid,  and.  mor,.ov,v, 
that  limitation,  for  lite  to  succssive  generut.on,  o  com..  ,„  , 
beinK  within  the  bound,  of  r-n^tuity  are  also  vahd  .W,/..  • 
.l«/,r.V,G  Sim.  35H;  C,„Ml  v.  P.h,,,,;  1  CI  &  i..l.2,  s.o, 
however,  St„a,-t  v.  Cocl.r,-rl/,  7  Eq.  36;(,  p.  3'  0 

Possibly  a  gift  to  unborn  persons  for   their  l.vos   as  ,,.„. 
„„!:,,  Jly,^  valid  so  as  to  -ry  the^ole  to  tj.  surv... 
for  the  time  being.     See  Goor!,  v.  Go.-    3  D,  M  &  G.  •        •    • 
.,S4.  explained  in  In  ,;'  .MM/,:  S,lh>  v.  -l-A/oW/,.  (l..»0  1 

"«;ranein.s,  limitation  to  the  survivors  ot  several  u„l„,n, 
tenant,  tor  lito  for  their  lives  is  invalid.    Wl,ilh  v.  V  »»  r.„M, 

^'S  a"::b:Lion  of  the  issue  ot   ^e  ot   several  u,J.™ 
tenants  for  life  wh..  dies  leaving  Ihsu-  dunng  * '«  W"  "'    ' 
ll„,..st  lives  ot  the  tenants  £,*  life  is  also  mvahd.     f.-W, ,. 

^t;;;^;o::tb!:per.nforiifeis^ittoi,....h.t 

the  life  interest  may  be  limited  to  endure  tdl  th.  happ.  ^.^^ 
,„,„o  event  durin,  the  lite,  sueh  as  mamag.  '^ough  ,  ^. 
™ay  possibly  happen  beyond  the  limit,  ot  l-P^  '."'^  J  -^.^ 
•  1  ,  Lv  be  civen  upon  the  determination  o«  tl.r  m. 
remainder  may  be  givei      i  ^ 

i„t„,.st.     r«m»T/j;«v.  i/z/i-r,    IW,)  JUi.  <!o...  / 

-;;^;'E:"iper.n.the^u,;.^ 
oan  be  given  t.,  persons  either    ving  at  the  deith  ot    1  ■ 
„r  asnort,u-...l  -i.hin  the  lim...^  "f  iierpetui.y.    ^-  -  v 

Ch.  D.  •■•0. 


.•..i1"r 


LU-K  INTEKKSTa  TO  L'NIIOHN  CHILDREN. 

Hut  the  abwlute  interest  oannnt  I,o  limitrf  to  a  person  wh,. 

nmruot  be  a,oertal„oa  within  lives  i„  b„i,„,  „„.,  t„,„, 

yo  r,„fter„„as.     F.,r  iu.ta,,,.,  aft,.  lif„  i„t..„.t,  to  ,.,1,.,. 

^  "I'lren.  a   hm.tution  to  the  „1,1„„  ^„„d,.hil,l   living  at   th,. 

ot.-™m„t.„„  ofthe  life  c.,„,o,,  ..  a  li.nitatiou  to  th.',urvivor 

U.  M.  &  G.  ,)6(, ;  (,■„,/„,„/  V.  &■„„■„,  10  L.  T  N  8  '")'  •  l',  ,■ 
.Uhforlli :  Sih/,,,  V.  .U/,/o,-//,,  (liio.j)  1  Ch.  .iiJa, 

Li„,it„tion,  followl,,,.  .„  romain.Io«  „p„„   hmitatio,,,  v„i,l 
t..r  pcn,d,uty  arc  thom>„.ve,  voi,I,  whotlu-r  within  the  li,„.  „f 
liirpetuity  or  not.     JMi„m,  y.  7/„,,/,,„^/,,   o  jj    ,,    (,    .....  ., 

T.  K.  m,  ,,0,  781,  Jlo,„;„/,j,.  ,  «»„.,/,  o  vi..  Ju„.";i-7: 

o'r  r  /.  ir-  '  ^"''  ■*'-■  *■'"■''  -  "--'-".  ■'>  Taunt 
39.J ;  5  B.  &  AM.  SOI  ■  T   *  T?    ■.)", .   ir 

But,  where  a  power  of  appointment  i.  given  to  ari.se  u,„m 
an  event  beyond  the  limits  of  perpetuity,  a  gift  i,.  default  of 
appomtaent .«  valid.     /„  ,■,.  AiMf  ,■  P..„coci  v.  F,i,o.,f,  iWM, 

In  the  former  class  of  cases  the  remaindermen  are  only 
ntenJed  to  take,  J  there  is  no  one  to  take  under  the  prior 
mitahons.      In  the  latter  the  gift  in  default  of  appointment  i, 

.  t  nded  to  take  effect,  unless  displaced  by  a  Jalid  exercise 

"t  the  power. 

An  alternative  limitation  following  H,„i,ations  void  for  per- 
Flmy  may  be  valid;  for  instance,  if  there  is  a  device  to  A 
'T  hfe,  with  remainder  to  his  unborn  son  for  life,  with  remainder 
to  1,0  unbo™  sou  of  such  unborn  son  in  tail,  with  a  gift  over 
.^.ult  of  .ssue  0  the  bo,ly  of  A,  or  in  case  of  his  not  leaving 
»nj  at  Ins  decease,  the  g,ft  over  in  the  event  of  A  leaving  no 
»«ie  at  his  decease  is  v  alid.    Mo„,/,„„„;/  v.  />,t/«,,,  •>  J),  il.  &  G 

On  this  principle  where  property  was  settled  on  tenants  for 

■_'.w.th  power  to  appoint  hie    interests    to   their  husbands 

emunde^  and  tl.  power  was  not  e.vereiscd,  it  was  held 

.    .  tl.e  ,.oss,bd,ty  of  an  appoi„t:.ont  to  a  husband  n„t  bom  at 

4'  tctator,  death  did  not  invalidate  the  remainders,  Xeh 


(iOO 
Chip.  ZLT. 

illliTlHt  to 

"iirvivor  iif 
tiii'ii>rii 
Iwi-Hi.nM  vi,ij. 


t.ii 


Mn« 


J<1"  iil.iit  on 
i-.i.i  timita- 
tii'iit  itro 

v..i,l. 


Oiflinjufmili 
<■!'  U|)poiut< 
DK'Ut. 


-AJdTnativo 
ruuttriKt'nt 
limitattuu. 


Powfr  ti» 
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-.•1 

t-  ■' 


-J- 


606 


PEBPETUITY. 


BpllUloK 

oompouuil 

•Tvnt. 


Okty.  XIT.    took  effect  a»  ttlternato  indoponJont  liraitationi.     In  re  Jimrli' 
I'liije  V.  Pfiy.',  (11105)  I  t'h.  :i71. 

When)  jiroperty  ia  given  over  on  a  compound  event,  i.e.,  un 
event  involving  several  contin(,'enoie»,  the  gift  over  cann  jt  li' 
iplit  up  into  oa  many  gifts  over  a>  there  are  powiblo  events,  r<u 
as  to  sustttiu  the  gift  over  wlienever  the  actual  event  f:iU3 
within  the  limits  of  perpetuity.  For  instauco,  if  there  is  a  (,'ili 
to  A  for  life,  reniainJur  to  his  children  who  attain  tweuty-liv. , 
and  if  no  children  attain  tw.nty-fivo  over,  and  A  never  hii-  i 
child,  the  gift  over  cuuuot  bo  read  aa  if  it  wore  "  if  A  shall  ili  ■ 
without  having  hud  a  child  or  it  all  liis  children  die  UTilit 
twenty-five."  Procloi'  v.  Jli-Hi  'if  Bitlh  ami  fVilh,  2  U.  Hi. 
.■)"j8;  Jcc  v.  Aiiilliii,  1  Cox,  :i'-H !  Lnnl Diiitijiiiimii  v.  «•<«//.,  I.' 
CI.  &  V.  .JlG;  Ihti-lrii  V.  Eirli/ii,  Hi  Sim.  ii'.Mlj  3Iuiiiii>riii"j  v. 
/),n«7,  2  D.  M.  &  a.  U-J;  lie  TlMMif/i  Triiih,  '.'S  13.  iiii-;^ 
/,)  re  lliirreii ;  Ink  v.  .Viro/y,  ;1U  Ch.  1).  28!) ;  lit  re  lln„.  , 
Sniilh  V.  lieiiee,  (18!)1)  a  Ch.  212,  doubting  Wulmii  v.  1'""./,'/, 
as  Ch.  D.  l;it>;  lliiimeks.  Wahon,  (VMi)  A.  C.  It;  wluiv 
Eren  v.  t'lKilllx,  7  II.  h.  .Vll,  is  c.vphiincd. 

But  it  the  testator  has  liimsi'lt  separated  the  gift  so  as  t'l 
make  it  take  effect  on  the  happening  ot  any  of  several  eviiit.", 
and  the  event  which  hapiicns  U  not  too  remote,  the  gift  .mr 
is  good.  Loiiglmiil  v.  Vhelps,  2  W.  131.  704 ;  Miles  v.  ILirM, 
12  Ch.  D.  «!tl. 
Gift  to  a  flam  'Whcro  there  is  a  gift  to  a  class,  any  members  of  whiili  may 
tai^l'leyoud  have  to  be  ascertained  bey.md  the  limits  of  perpctulty-tor 
the  limit.  (.«  ;^gtu„cp^  to  the  children  of  a  living  person  who  shall  :itt:iiii 
twenty-five— tl'o  whole  gift  is  void.  Lnike  v.  Ilobiimii,  2  Mer, 
ac;3;  Bonghluii  v.  JloiigUoii,  1  II.  L.  40G  ;  Jlrrl/n  v.  7;/i(;//W', 
2.0  B.  120;  Slutirl  v.  Cm-kereH,  7  Eii.  303  j  5  Ch.  7|:i; 
Pahhbiij  V.  l;,:nielt,  49  L.  J.  Ch.  60.j  ;  51  ib.  74;  hli'jM 'i. 
Hart  mil,  lit  Ch.  1).  2D  4. 

Similarly  where  there  is  a  gift  after  the  death  of  an  iniboni 
tenant  for  life  to  the  children  and  grandchildren  of  a  liviiij 
person,  the  gift  is  void  for  remoteness,  the  children  mi 
grandchildren  being  intended  to  form  one  class.  *'"■»'  ''■ 
CoeI.erell,  7  Kq.  303  ;  5  Ch.  713. 

But  it  the  remoter  issue  are  (o  take  substitutionally,  tlie  gi" 


perpetuity  it 
vuiil 


SEVERANCE  OK  SHARES. 


Jf  hytho  niipliciitioii  of  (1,0  ,„|,H  for  „.      .    •    ■ 

-'■'  •  "*  ''"•  "  '""'■" :  Ki.,u  V.  ;r/„v/,.„,  «,.  I,,  T.  y,;,  • 

Wl    1-0  i.articular  sums  arv  Riven  to  r-i,.),  ,  f  .1 

I    rUl.,tUlt>  ;    f,„-    ,„st,lUCO,    if    till.    L'ift    is    (,,    A     for    If 

;-".".ler  ,„  A-s  ol,il,lr.n  for  life,  „„d  ,L  ",    „     ftd    j   "V 
f'g"  to  his  el,ildr.n,  siuoo  thu  .huro  of  ,.,.1,    f   V      i      , 
«».rt„„a.a  at  A's  dcutl,,  tl„.  cff.ot  is  to  2"[  w    ■  " 

11  ][„   '1-.,.   ,.  „'         ^'"'-  •^■'■^'   l-uttlm  V.  Jlroir,,, 

N.S  WJ      '        """'  "■  ^'""'"■''"'  '-'  W.  li.  -8.;  ,0  J„r 

't»l' trtii:'  r'^  ^"""  r'^™  "'^  ^'" '» '-  ^^ '-  '■'«. 
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death.       Wi/son  v.  lHlmi,  4  Jur.  N.  S.  107« ;    'JS  L.  J.  Cli. 
!).5  ;  In  re  Eimell :  Domll  v.  DoireU,  (1895)  2  Ch.  (i'JH. 

And,  apparoutly,  if  tlio  gift  were  directly  to  thi;  graiifl- 
cliildreu  iustoiid  of  through  the  direction  to  settle,  the  cim- 
Btruction  would  bo  tlie  same.  Gircnicooci  v.  liobcii^^,  l-j  13,  !)J, 
\vhicli  at  first  sight  appears  to  decide  the  contrary,  is  explaimil 
by  the  M.R.,  in  IVcbslei-  v.  lioM/injtoii,  2t)  B.  Vi»,  to  Ii:i\v 
been  decided  on  a  different  principle.  Whether  the  prineiiili- 
was  rightly  applied,  qiiivir. 

But  if  the  share  given  to  grandchildren  is  contingent  ii]nm 
events,  which  may  happen  beyond  the  limits  of  perpetuity,  ttinl 
the  share  may  never  become  vi^stcd,  in  which  event  the  shurrs 
taken  by  the  other  s(irjw>i  would  be  increased,  then  the  shares  of 
each  stirjifi  would  not  be  ascertainable  within  the  proper  limits, 
and  the  whole  will  fail ;  for  instance,  if  the  gift  is  to  A  for  ]\U\ 
then  to  the  children  of  A,  and  the  children  of  such  ebilh-cu 
who  attain  twenty-one,  the  children  to  take  a  parent's  slinic. 
Weisfa-  v.  BoiMimjtoii,  20  B.  128 ;  Smmim  r.  Wood,  22  B.  -ODl ; 
Smith  v.  Smith,  5  Ch.  342;  Iluk  v.  JIale,  3  Ch.  D.  HD; 
Bentind-  v.  DuVc  of  Portlaml,  7  Ch.  D.  093;  Pniik«  v.  Mm.hy, 
5  App.  C.  714  ;  see  Sahnon  v.  Salmon,  29  B.  27  ;  Re  WhHI,r  : 
Kiiiij  v.  jrhitteil,  62  L.  T.  391  ;  In  re  Be  nee ;  Smith  v.  I!n,.r, 
(1891)  3  Ch.  242. 

Where  there  is  a  direction  that  female  members  of  a  liiiss 
are  to  be  subject  to  a  restraint  upon  anticipation,  and  tlii' 
direction  is  so  expressed  os  not  to  deal  with  the  scparatu 
shares,  it  appears  not  to  be  clear,  whether  the  direction  can  1^ 
split  BO  as  to  be  valid  as  regards  members  of  the  class  born  in 
the  testator's  lifetime.  Armitage  v.  Contex,  3.5  B.  1  ;  ///  n 
Ridley;  Bnekton  v. Uai/,  11  Ch.  D.  645;  In  re  MichaeVs  Tn'^h. 
46  L.  J.  Ch.  651,  are  against,  while  Herbert  v.  Webiter,  13  Ch. 
D.  610  ;  In  re  Ferneley'x  Trmts,  (1902)  1  Ch.  543  ;  Re  Milinnl: 
Stecdman  v.  Ilolidaij,  87  L.  T.  476;  In  re  Game;  Guim:  v. 
Tennenf,  (1907)  1  Ch.  276,  are  in  favour  of  splitting. 

Where  there  lo  a  gift  to  a  person  by  some  particular  dcsi  rip- 
tion,  the  gift  mil  be  void,  tmless  it  is  clear  that  there  nimt  h' 
some  person  answering  the  description  whhin  the  limits  of 
perpetuity.    Thus,  a  trust  to  convey  to  such  person  as  for  tbe 


liKMori-:  i)];.sci!ii'Ti()x. 
|™ob..i„„„.ouiat,.ko  l,y,los..o„t  as  l„.ir  n,aIo  of  ,ho  b,,,!,- „f 

1.0     go  of  _t.ventyo„e,  is  voij.     T.,.r„  „„„, ,„„  ,   ,s,„,;, 

,  LI  .V  1..  .j40;  m,l,o„  V.  /M,.to„,  10  Sim.  H..5  ;  r,  M  A  Cr 

i!j.ST"  "  '""•  ''''^-  ""=  '''""■''""  "  ^'"■"'■"'  ^' 

J!;"/""';/""''-""^  f"  ^-  *'-  ™l.'-^  of  la.v  a,.,I  ,.,ui,y 

l.J^::ui;!r  "'"" '"- "-""  -^  ^^■^■^"'='^'  --  -^^ 

m..ro  there  was  a  gift  (after  life  interests  to  tl.e  testator's 
.f  L,l,,Vcre,a„,l  her  .,„,  Lord  Vere)  to  the  person  who 
Bh  u  1  r„m  t,mo  to  t,me  he  Lor,l  Vero,  it  being  the  testator's 
-'  that  the, onJs. should  bo  held  with  the  titlfofthef       h 

ef    a    o„,  Lord  Vore,  and  two  sons  of  the  son  livi„.  at  his 

•    Jl    «T  «„::/""     ^"""'""■'"-    '■■    '■■"■'   of    Corn,,,;;, 
-  01.  &  P.  t,ll ;   8  Bl.  N.  S.  5,7.     See  1-.'  CI.  &  F.  3.^,,  «  . 

r'h  T)   i^T""!;,'    ^""'"'"''     ^'"'■'"""  ^■'■"'"""'    V.    -P-',,,/,    2,-; 
,  •  "■  ^'•'- ,  l""'  '"O-  P"^  Lord  St.  Leonards,  in  KW  v.  £„„/ 

flCeTels;  *  ^^^'-  ''"'  ""'  ^"'^  -^'"■^"■'"■'"  ^-  *-"'""■ 

It  seems  a  trust  of  chattels  for  the  person  or  persons  who 
*1  uRfor  the  tune  being,  be  in  aetual  possession  of  certain 
«^de  estates,  to  the  end  that  such  chattels  n.a,  go  along 
w.  .  the  same  estates,  "so  far  as  the  rules  of  law  or  equity 

.11  pornut,'  but  so  that  they  shall  not  vest  in  any  person 
K-  onung  en  .tied  to  the  estates  for  an  estate  of  inheritance, 
m^lus  he  uttam   twenty-one,  would  be  good,  though  in  the 

senoe  of  those  words  it  would  be  bad.  IlJ-,,,,,.,,  v. 
U«,;;,„jlo„,  L.  R.  .3  U.  L.  87. 

On  the  effect  of  the  words  "as  far  as  the  law  allows,"  see 
Pumiall  V.  Gi-al,ni>i,  33  B.  242. 

Where  personalty  is  given  upon  the  trusts  of  real  estate, 
-b  hl^aabeen  settled  upon  living  persons  for  life,  remainde; 
to  tl,eu-  sons  m  tad,  and  there  is  a  direction  that  the  person 
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PERPETUITY. 

is  not  to  vest  in  any  tenant  in  tail  wlio  dies  under  twenty-one, 
tlie  clause  is  not  void  for  remoteness,  but  refers  only  to  tenants 
in  tail  by  pureliase,  sinoo  nouo  but  tcunnts  in  tail  by  purdns,. 
can  bo  said  to  tako  personalty  under  the  will,  P™«>°»lty  ';■;' 
being  descendible.  Climtie  v.  Vo,l,no,  L.  11.  1  U-  J-'-  ^'^  • 
MHi-tdli  V.  Jlolhna;/,  L.  K.  ■)  H.  L.  Oai. 

In  such  a  ease,  in  the  event  of  a  tenant  in  tail  by  purcha.. 
dying  under  twenty-ono,  leaving  issue,  the  realty  and  perronalty 
would  become  severed,  since  the  realty  would  go  to  the  is.,.. 
and  the  personalty  to  the  next  tenant  in  tail  by  purchase.  But 
if  the  disposition  of  the  personal  estate  contains  or  involves  aiu- 
trust  for  a  tenant  in  tail  who  takes  real  estate  by  descent  the 
term  tenant  in  tail  eonld  not  be  limited  to  tenants  in  taiU.v 
purchase.  See  per  Lord  Westbury,  1  D.  J.  &  S.  1  ;  /Mr  «,„ 
V.  lhM.on,  10  ^im.4P.J;   5  M.&Cr.'Jti;   FennnU  v.   H  ,/««. 

4  Ha.  344. 

As  regards  appointments  under  powers  :— 
A  power,  though  authorising  an  appointment  which  would 
bo  void   for   perpetuity,  is   valid  if  the  appointment  is  kept 
within  the  proper  limits.     Shrh  v.  J)ahjm,W  Cb.io 

Where  the  power  is  a  general  power  to  appoint  by  dee. I  or 
will,  the  appointees  need  only  bo  capable  of  taking  under  tl.. 
instrument  exercising  the  power.  ^ 

The  same  principle  applies  to  a  general  power  to  appoint  liy 
will  limo  y.  Jocho,,,  2!)  Ch.  D.  521 ;  /«  re  FloKer ;  E.lmo,:.ls 
V.  EJ,„o,„!.,  55  L.  J.  Ch.  200 ;  53  L.  T.  717 ;  34  W.  E.  14!) ; 
Slmrt  V.  Sabmjh,,,  27  L.  R.  Ir.  551  ;  not  following  h  -r 
Poucll'a  Trusts,  ■iOh.  J.  Ch.lSS. 

In  the  case  of  powers  of  appointment  to  particular  cliissos 
of  persons,  the  person  to  whom  the  appointment  is  made  mu.t 
be  capable  of  taking  under  the  instrument  creating  the  pow.r. 
Ill  re  PouelFs  Trials,  supra. 

The  question  whether  an  appointment  is  valid  is  detcnuined 
by  the  state  of  things  existing  when  the  appointment  tal« 
effect.  ir/«-.V,.o«  V,  D«i,ca„,  30  B.  Ill;  Von  HM 
V.  J/«AW«,  30  Ch.  D.  172  ;  In  re  llalUmn's  Trmts,  (14) 
Ir.  452;  /«  re  Thompson;  Thompson  v.  Thompson,  (IJm.l  i 
Ch.  199. 


APPOINTMRNTS. 


fill 


Thus,  an  appointment  under  a  sppcinl  powor  will  bo  good  if    Clap.  XIV. 
at  the  timn  when   tho  appointment  takes  effect  the  persons  to  ' 

take  under  it  are  objects  of  the  power.     In  re  Cmilmaii :  Mmihii 
V.  Ross,  .30  Oil.  D.  18(i. 

Where  a  marriage  settlement  gives  a  power  to  appoint  to 
children  of  the  marriage,  an  appointment  to  a  son  for  life,  with 
remainder  to  such  persons  as  ho  sliould  by  will  appoint,  is  voi.l 
as  to  the  remainder.  M'ollmhm  v.  Kimj,  8  Hq.  165;  Li  re 
Bram,  „,„/  SiM,/,  3  Ch.  D.  l.'ifi ;  IM,jwn  v.  Ifiiror,/,  11  Ch.  D. 
'J-59;  Iliitchiimn  v.  Tultenhmu,  (18118)  1  Ir.  W:i;  (1899)  ]  Ir. 
:i44;  Tmhiiiiick\.  Trri/rnmH;  (1000)  1  Ir.  3.^. 

So  a  power  in  a  settlement  to  appoint  to  children  cannot  bo 
exercised  by  an  appointment  to  take  effect  upon  the  marriiigo  of 
an  unmarried  child.     Monjiiii  v.  Gmiioir,  16  Eq.  1. 

When  a  power  is  well  executed,  but  a  restraint  upon  antici-  Invalid 
pation  IS  imposed  upon  the  enjoyment,  which  ia  void  for  remote-  J^-S°<J|°°' 
ncss,  the  restraint  will  bo  rejected.     Fri/  v.  r,,pj,e,;  Kay,  1(,3  ;     '" 
III  IT  Teagmh   Srtllaimit,   10  Eq.  56 1 ;    /„  ,c  Cmi!/,ig'/,a,„A 
Sctlhment,  11   Eq.  3-,'4;    Sl,i(te  v.  Uotjuo,  58  L.  T.  546  ;    see 
ffiifr,  p.  601. 

And  when  there  is  an  absolute  gift,  subsequent  qualifications 
ol  the  gL"t  which  are  void  for  remoteness  will  '  rejected 
Cmrer  v.  lioicks.  2  R.  &  M.  306 ;  liuifj  v.  n„i;h.  '■,  2  ]!  35.> '. 
Cmh  y.  Cooh,  38  Ch.  D.  20-';  liv  Jlo;,,! :  KMd  v.  Boij,!,  63 
L.  T.  92  ;  Doirghxi  t.  WadiMI,  17  L.  R.  Ir.  384. 

The  Cy  I'res  Doctrine. 
ny  cases  limitations  of  real  estate,  in  themselves  void 
for  p^.petuity,  have  been  made  good  by  tlic  appUoation  of  the 
BO-called  doctrine  of  cy  pres. 

This  doctrine  is  a  rule  of  construction,  and  applies  rot  merely  c„  pri. 
to  executory  trusts.     Moiiypemiy  v.  Vei-iiw   16  M  &  W  418-  '^'"'"Miia 

^)T\\tpr{^,er^^  '  -iio  ,  rule  of  con- 

^  D.  M.  &  O.  145  ;  Pdrfitt  v.  llcmlrr,  4  Eq.  443  ;  Itnmnton  v  •'"■««»"• 
Uohimn,  5  Ch.  D.  183. 

It  also  apphes  to  the  execution  of  a  power  by  will      Line  v 
Ball,  43  L.  J.  Ch.  107. 

1.  Where  a  testator  has  devised  lands  in  a  manner  trans-  Parent, ill 
gressmg  the  limits  of  perpetuity,  and  the  Court  can,  by  giving  taa''X^'5,'^ 
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I'KKPETUITV. 

estates  tiil  t..  any  of  the  devisees,  carry  the  property  in  tlip  pre- 
cise course  markotl  out  by  the  testator,  supposing  the  estates  h'tt 
to  themselves,  it  will  do  so.  llumhcrdoH  v.  Iliimbento,,,  1 
1>.  W.  ii:!U  ;  M-M'/pcjiii!/  v.  Vmnn,  10  M.  &  AV.  41H  ;  2  D.  M. 
i>i  G.  145  ;  Piir/ilt  v.  Ilrmbir,  4  Eq.  44^. 

Thus,  It  limitation  to  an  unborn  person  tor  life,  remainder  to 
his  ehildren  successively,  in  tail,  will  give  the  unborn  person  an 
estate  tail ;  eases  xiqiru. 

And  the  doctrine  may  bo  applied  to  some  of  a  class,  and  n"f 
to  others  ;  as  «eU  a^  t.  i.  portion  of  the  property  included  m  a 
devis",  and  not  to  tiie  rest.  r,imh;;ilai,h  v.  Ki'i.j,  :!  Ua.  1  ; 
I.i,:r  V.  Will,  -"i  W.  1!.  lit;  4:)  L.  J.  Ch.  107. 

■J.  And  whore,  by  giving  an  estate  tail  to  the  parent,  all  llie 
objVt;  intended  to  bebetiefited  by  the  testator  would  be  iuelu'I-l 
this  em  =truclion  will  bo  adopted,  although  the  ehildren  «•  .v 

meant  to  'ake  jointly  in  tail  as  purchasers.     PHI  v.  ./«-/. s 

-'  ]!.  C.  C.  5i,  eit.  2  Ves.  Jun.  349  ;  Vumkrplmik  V.  Kiiuj,  :i  ll:i. 
1 ;   M'il'hiiim    .  Teak;  0  ih.  210. 

3.  The  de^  trine  will,  however,  not  be  applied  where  the  r«ult 
would  be  10  carry  the  estate  to  persons  not  intended  to  be  bene- 
filed  by  the  testator,  or  to  exclude  pe.-soni  intended  to  be  benefited 
3Io».pc,m  V.  Vrnu,j,  16  M.  &  W.  4'8 ;  7  Ha.  0<i8  ;  2  1).  M.  .t 
a  14.-J-  'W'mphi,  V.  llohnim,  5  Ch.  D.  533  ;  In  re  Ui-'.^H : 
iJ,„-„y  V.  i.V,«-/,  (1904)  1  Ch.533;  7«  re  Mortimer ;  (/,«// v. 
Gr<i:i,  (lOOi)  I  Ch.  502. 

4.'  The  r;/i<™  doctrine  does  not  apply  where  the  only  luten- 
tionis  to  create  a  limited  or  unlimited  succession  of  life  estat.s. 
,S„,,m<-rfv.  I(7/W,5  Kast,  108;  /;<  re  llklmrtko,, ;  .V,my  v. 
Ilohm,  (1004)  1  Ch.  332. 

Nor  will  it  apply  where  successive  terms  of  years,  d't.i- 
ntinuble  on  the  death  of  the  devisee,  are  given.  &m,,Y,7.V  v. 
Lcfl,hrl,l<r,  0  T.  E.  213;    Pec,r,l  v.  We.teoil,  5  B.  &  Aid,  M  ; 

T  &  K.  25.  ,    .  ■,  ■ 

On  the  other  hand,  it  is  clear  that,  where  an  estate  t;ii  l^ 
civen  by  force  of  the  limitation  itself,  words  indicatmg  tl'^t 
the  sttecessive  interests  are  to  be  for  life  will  be  reject.^, 
,vhethor  the  estate  tail  is  given  by  direct  words  («)  or  by  tHe 
effect  of  a  gift  over  in  default  of  issue  (A).     Voc  d.  lIK"'^. 
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«0.  East.  515,    LW,.,.  V.  S,,,,,  Si,„.o,,,    f,„^^„  ,.     e,.^  „, 
/-«.««,  14  Iv,.  2«;   /IW,,™:  V.  /J„.,J,.„<  a  Ch.  !l.!(„)-  ~~ 
J/»n'/,„.,.  V.  ,,,,/,  ,,  si„.  274;    Woo//,,,  v.  .(«,/,-,,„,  •,-  Hi,,,; 
1-Jh;  7?,'0«Xv.  V.  r,„.„,r,  2  liing.  N.  C.  42-';  />,„■/,•«  ,,  /M„r 
4  Kq.  44:i  {/,). 

•-.The  .//  p,v,,  construotion  ,loos  „.,(  „,,,,ly  whoiv  tl,o  .slat.s  „  ,         , 

TO  hm.ted  to  childmn  of  unloni  persons  iu  feo.     //,/./„„■  y       

"  "i-i/,;  2  A'cs.  J„n.  :>,:](i .  //„/,  ,.   /,„^^  o.-  j,   ,,,| -^ 

The  .loctrino  Joes  nut  apply  to  i.orsonalty  nor  to  „  mixer]  f„„,l 
ff^M^V  V  />„,.„•/  o  V,,  j„,,  ,,,.  ^„„^^^^^^^  ^  _^^^^^^^- 
I  C<ill.  IJ;  1  ir.  L.  400. 

Where  a  parent  having  power  to  appoint  to  sons  in  tail 
npromts  to  them  for  life  with  remainders  in  tail,  and  puts 
them  to  tlieir  election  betwee,>  benefits  given  by  the  will 
and  their  rights  in  default  of  appointment,  the  doctrine 
et  cj/  p,-e,  has  no  application.  /„  re  De„„cby,  &/„,,,  j; 
Jr.  Ch.  97.  ' 
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<lrr„ 

not 
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AocuMur.ATiox. 
Adirection  that  surplus  incon.o  during  a  given  period,  and  What 
all  aeeumulations  thereof,  are  to  go  in  augmentation  of  capital  Tr"' 
amounts  to  a  direction  to  invest  the  income  and  the  rJl^l  ^^■ 

(1000)^ A.  C.  103.    See  L,  ,e  fV,-  Co.  v.  ^,.„„..,  ^v'.  X. 

entt'r'*  *r  "/^-^^l-tion  beyond  the  limits  of  perpetuity  is  T.u^tfor 
eat  rely  void  ,,4  „„tio,  whether  before  or  ..inee  the  Thclluslon  f ''"'"'  '''"-■ 
M  and  whe«.er  it  be  T.  a  purpose  excepted  from  the  o  ^  ^^t/^- 
h,  n  of  the  Act  or  not,  unless  it  be  for  tho  payment  of  debts.  f^Z^"'"" 

i»7  ,  <S«,!'/i  V.  CuH„,gmi„e,  13  L.  R.  Ir.  480 
And  by  the  Aeeumulations  Act,  1800  (39  &  40  Geo.  Ill  T,.oThcU„,. 

vil  's  ™r"f ;    '"'  ""'  '"'^"""°"  ^^'■*'  -ovulation  by  ^  *  ' 

1  .  restramed  for  any  longer  term  than  twenty-one  years 
(mm  the  death  of  the  testator,  or  during  tho  minority  or 
«e  minorities  of  any  person  or  perls  w^o  st     b 

"mg  or  .„  renin  m  n,ire  at   the   death   of  the  testator 
^-ng  the  minority  or  respective  minorities  only  If  Itpe;: 


eon  Act. 


■a--' 
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T)iU  Acc'liinU' 
luti'inn  Alt, 
18U2. 


Direiitiun  to 
purt'liiinc  leal 
CBtato. 


Ob»p.  XLT.  ,,t  [)(,rsoii9  who,  imJiT  tho  trusts  (if  thu  will,  wcmlil  for  tho  tirao 
being,  if  of  full  np;i',  bo  entitled  to  tho  rents  and  profits  or  tho 
interest  tlirected  to  bo  acfunmlated. 

By  sect,  a  [irovisions  for  tho  payment  of  tho  debts  of  the 
devisor  or  other  person  or  persons,  and  provisions  for  raising 
portions  of  the  tliildrcn  of  tho  devisor,  or  of  any  person  taking 
any  interest  under  tho  will,  and  directions  touehinj;  tho  produin 
of  timber  or  wood,  aro  excepted  from  tho  Act. 

]!y  tho  Aeeumulations  Act,  1MI»2  ('j.)  A  .30  Vict.  e.  -iS), 
which  applies  to  the  will  made  before  the  Act  of  a  testati.r 
wlio  dies  after  tho  Act;  /"  ir  lliiroiiemi  Lliiiioccr :  ILrbrit  \. 
Fiwhtiilil,  (\<Wi)  2  Ch.  3:!0;  aecuraulation  by  will  for  tli.- 
piirilinse  of  land  only  is  restricted  to  the  niiuority  or  respective 
minorities  of  any  person  or  persons  who  under  tho  trusts  cf 
tho  will  would  for  the  time  being,  if  of  full  age,  bo  entitled  to 
receive  tho  rents,  issues,  profits,  or  income  so  directed  to  h' 
accumulated. 

A  direction  to  aecumulato  tj  purchase  real  estate  is  in  effect 
a  direction  to  purchase  land  only.  In  ir  C/ullerhuik ;  Felluin » 
V.  Fcl/oim,  (1901)  2  Ch.  L'85,  where  In  re  IMnmi ;  Bill  v. 
Dfin-^on,  l:j  It.  63-3,  is  explained. 

A  direction  that  the  rents  of  leaseholds  shall  be  capitnlisoil 
for  twenty-one  years  and  become  capital  moneys  of  a  settle- 
ment thereby  made  of  realty,  and  subject  to  the  powers  of  tlio 
Settled  Land  Acts,  is  not  a  direction  to  invest  in  land  only 
within  the  Act,  inasmucii  as  capital  moneys  may  ^  e  applied 
otherwise  tlum  in  the  purchase  of  land.  In  tr  D(n,  iOn  ;  livll  v. 
Diinmii,  13  K.  C33. 

If  the  direction  is  to  accumulate  to  pay  off  incumbrances  er 
to  purchase  land,  the  direction  so  far  as  it  relates  to  tlie 
purchase  of  land  must  be  treated  as  struck  out  of  tho  will.  In 
IV  Saronm  Lhmeer ;  Herbert  v.  Fre>./ijiel(l,  (1903)  2  Ch.  3:Jii; 
In  re  Bnronem  L/iinom- :  Herbert  v.  Mam,  (1907)  1  Ch.  030. 

An  express  direction  to  aeeunmlate  is  not  recessary  to  bring: 
tlie  property  within  the  statute  ;  it  is  enougl  if  the  property  is 
given  in  such  a  manner  that  accumulation  becomes  necessary. 
Teneh  v.  C/ieese,  U  I).  M.  &  ti.  4.^3  ;  Mneilomihl  v.  Ihy,,  i 
Kee.  270 ;  the  decree  in  Countess  of  Beetivc  v.  Ho(t//son,  10 
H.  L.  Or,0 ;  Wm/r  Gerii  v.  Ihmlle,/,  1  Ch.  D.  0-53 ;  3  Ch.  U.  374. 
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Hut  who,,  ,ho  property  is  diroctod  tn  h~  „n,,Ii,.d  ,         ,  •      ,, 

r::^~"7r -■""';■":' 

'•""""'/  .   („„;/u,rr  V.  Sm,//,,  (iniil)  ]  ,;|,.  ,;„- 
A  trust  (0  repair  i.,  „„t  witl,i„  tlm  Act       17,    ,     ;.,■,„ 

Tho  poriod  of  tweuty-ono  years  i,  to  I,n'  „l'  ',  V  ,  .  ".''"«' f^r""" 

deati,  of  the  testator,  e.dusiir^    ,^  !"';"^"""^  '^"^  "•»  ^r™'?'""?- 


'  '.f  l.ii.,.l,„l,l, 
,    "tr,„l„t 
f'Ttll, 


must  be  a  period  immediately  following  i  •     i    ,,  '    ^  '"'"'■■- 

*"^nr...cr.,.,;.,.^...,,,;4^-;*^^.  *^''-. 

person.      y/„/,.y  ,..   Is,iin,i4n;   1-  Mad    'iT-  •    /,•»■ 


SJC-. 


(ilH 


.V(fi;jn;i,ATioN. 


UQ'ler  di'ot). 


fl 


'^'■^"^   ''■  C„ll,//.nm7,  1   (  h.  .-,i;r,  not  nitrnvinB  .li,la  in  Jl„/,,,^■. 
/liliiiii«fn;   1  Muil.  ■•7r,  ;  J,,,,,/,,-  y.  ,f,i,i:i,r,  ■,'■".  Cli.  ]>.  7','((. 

'.■|icri<  n  tuii.l  la  fcttlnl  ly  t\m\  on  trust  to  ncnmiuli.l.. 
durinjf  tho  joint  livps  of  A  nml  1),  llio  luniniulntion  is  viilM 
only  (liiiinp  no  iiiucli  of  llio  joint  livra  a%  cxiiiros  durinj,'  tli.' 
Buttlor's  life.  Ill  re  Liiihj  Ito^ili/HH  Ti-h„/,  |ii  Sim.  :ill|  : 
•/";/.'/"'  V.  ■/«//;     ,  2")  Cli.  ]l.  721). 

Where  f»iliiies  on  sovoml  livo.<  wiro  Bcttl...!,  with  a  cliivclion 
to  nocunmliite  tho  nionoya  ivcciwil  tlpTrfrom  until  nil  tli.' 
l«liiii.s  lihouia  h.ivo  f,.lli'U  in,  it  WI19  lirld  timt  tho  nocumuln- 
tion  was  Tdlid  only  fur  Iho  jiorioil  coiunifncing  whon  tho  fir-t 
Jioliiy  fell  in  nml  on.ling  with  tin;  m  ftlor's  donlh.  /,', 
ICrriiitjfMi  :  Kniiiiifnii-Tiirhiitl  y.  Errlmitmi,  7(1  L.  T.  (IKi. 

Aooumuhition  dirorlid  within  tho  limits  of  porpotuitv,  hm 
bovi.nd  tho  limits  of  tho  statuto,  is  void  only  lioyond  su.li 
limits.  LoiHjthn  v.  Simmni^  12  Vcs.  2I*."» ;  (iriffitlix  \  ]'tn 
!»  Vos.  127. 

AVhero  there  is  ii  dircition  to  acoumulato  inoonio  \ritli  a. 
discretionary  power  to  apply  any  part  of  the  incom.  towards 
the  maintenance  of  infants,  tho  power  of  maintenance  continii., 
after  tho  period  for  accumulation  limited  by  the  TlKlhissnu 
Act  has  expired.     Pi-iilc  v.  Faoki,  2  B.  -(Mtl. 

An  aceumulatiou  for  the  purpose  of  p,aying  debts,  whellipr 
of  thb  testator  or  other  persons,  is  excepted  from  tho  Act,  .■iiid 
is  good,  whether  tho  debts  be  existing  or  future  debts.  ;',///-, 
V.  Fmkn,  '>7  B.  2.55  ;  1  D.  F.  &  J.  21 1 ;  and  seo  lian-milm,  v. 
Lhkkll,  2  D.  J[.  &  G,  rm  ;  In  n'  ATmr,,,  .■  .)/„.,„»  v  lAo,,,, 
(IWl)  :i  Ch.  407. 

But  the  payment  of  debts  must  be  bouci  fide,  and  tho  priiD.in- 
object  of  the  accumulation,  and  therefore  if  debts  are  only 
directed  to  be  paid  upon  certain  contingencies,  and  incidcnfallv. 
the  case  is  not  within  the  exception.  Mntlmca  v.  Keble,  i  Eq 
4(i7;  3Ch.  691. 

If.  accumulation  of  income  is  directed  to  pay  debts  a 
direction  to  ontinue  the  accumulation  in  order  'o  recoup 
corpus,  if  the  debts  should  be  paid  out  of  corpus,  is  \M. 
Temrt  v.  Lnicmii,  18  Eq.  490 ;  In  re  llentheule  ;  IlmtkuU  \: 
Tmir/,,  (1904)  1  Ch.  82fi. 


Accumiilittiun 
(lirpcfpj  fur 
jt'tiixlf*  loiijffr 
ttiaii  tho 
^t'ltuto  all  WH 
ffl  void  onl} 
for  the  eTUPu, 


ArcHtrmlfttion 
for  pHj-mcnt 

of  d(  brs  ii 

f-tc€pt<'d  from 
the  Ktatuto. 


^'■n:M.;MnoN  „.  ,.AV  ,.„„,,„NS. 


"ft  inn. 


J'"''l"Mr,.n„,,,,M,,,,,l,i|,|,,,,      ;'•'"';'''■ '''■■"■ill.  »■ ..™ 

'■— "  '"tins  nn  in,,,..,  ,„,,  JZiiJnll^^'T  ""''  "  -"-;'■■• 

"-'■.".I,,,!,,,,,  „,„  „i,.^,„  ,,_  .^  „v„,     ,""•    ""'"■'■•■f"■■■'f"■" 
lint  till,  intcn.st  (,,)i„,,   i,,.  ,, 
"11  inti.i,.,(  ,„  ,       j.      I 

::;;:j:  '"•■  '-^  - ".;'/;-.";:;r;r'f;;.' 

^'."'::l:"i::'::;:'  ""-7:  ^ -•  -■■■■  -  -■ 

-\><.Mv|,„(„r,.,,„„.,„,        • 

A  f^-n,,  ,.,,,,,,„,,,,,,,,,,  ,,,-■-:-- 

■  ' "         '      '"''  '•'"''''■■■"  "-^  nmy  A  f,„„,  ,„  ,,„ 


Iil7 


will  I I 

M.  A  (J. 

'    l«iri'Mt    is 
I'*",  -"iir,  • 


>•  /W/,»v/  1)7  IJ    ,,,,.  ■^""'-  "'  Hi..   II.-,  ;    l,i.„,ll  'LIMr™ 

■■Nor  iiro  accumulQi,in,  tn  I,       n    ,  'injc. „f 

.1  ,i,;u  ,.       „  '"  *"■ '"'''"I  to  ,„,,||„'      ,  „.,     ,    'n-trii>„ii„„ 

■■i  "Ilia  or  10  fli,.  luuniluia  „f  .,   f     ..  g'VciKo  ,■,,„„„ 

i'j.cL.i.u;»;v^T;::.-''7r'"""-*«-'-'^» 
:■  f  *v.  K,M«r;  .i  s:;:S'' "  !l^;" -''''^''™ 

•ifL.  T.  r!l-,'.  '  ""«''^-.-    «'///»rv.  «V/.,r, 

™  ".0  ground  .h,.t  -hoi  ';'■"'":, ■'™"'"-^''''i'<''«''' 

10  Ha.  42G.  Fov.e.ou  was  calld  a  porti,,,, .   ^„ 

^nd  where  a  fund  rlirocterl  t„  i 
«f  "  capital  cum  of  p       ™  1  "    I  ,f ""  '°  ''"""°  ''""™' 
-  ">"el,  t,,o  rents  Tf  r^lt^ ll  ^r:,''""''""™^  ''-^< 
■"'"»'  be  separated  .o  as  to  „,ake  the  X      I  T^"^"''  '"•"' 

-^--portion.  - .:i!;^i;r:;';— s 
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ChKp.  XLT. 

Ai'i'iimiil^itliiti 

tiy  nlKilhi-r 
Inatrumvut. 

ri.rtliiii. 
Kivi'ii  lir  tlio 


v»«li'il  riK^it 
muy  Btciv 
Ui';'llllltll  itiuii 
wlu'ii  lie 
uitiiiuN :  I . 


Ciiw  i.f 

liharitit'B. 


Dentinatinn 
of  cxcessiv" 
accumulatioD. 


l!iit  11  iliri'i'ti')ti  to  iii'i'UiKiiliiti'  11  Mini  tn  (iny  portioiw  ilinr(,'i™l 
li.v  niiotluT  iiistrnniMit  i«  witlihi  tlw  i'Xin|ptiiiii.  Jlnll'fnl  \, 
Shiim,  hi  Sim.  -IKM;  ll'i,'nii:l/mi  v.  /.;>/./,//,  ■.>  D.  M.  S  (1.  I^", 
KH. 

Aii'l  tlic  i'Mi>|i'.inn  cxti.'ml«  iilso  tii  jiortiiiiw  iri'iili'il  hy  tli.' 
will  it«rlf.  //.„■/,  V.  /-'W  W.  Viii,;,,/,  :i  1).'  (K  &  H.  IITN; 
:|  Jur.  N.  S.  7(W;  In  !;■  ^t,i,hnii:  Ki/hi/  v.  /(.«.<,  (llWt)  I 
C'li.  ;)•-'■->. 

Anil  when  nn  MiTiiniiilntion  is  dirpctfcl  tn  rniw  pnrtimu  inr 
I'liililroii  if  tlu'i-o  nro  nny,  nml  if  iint  for  sonio  ntlicr  iMir|i'iM', 
tlio  iiiBo  i«  wiiliiii  tlio  I'Xiciiliiin  "iily  ill  lli«  fornicr  event.  /' 
f/„/„ir\  ri-i'^l,  1  J.  &  II.  (i:)ll. 

Wlicro  tliero  ia  an  nbsululo  vostoil  gift  nmilo  ipiiyiible  ul  ;i 
future  event,  witli  direction  tn  acciinmliito  the  income  in  tli" 
n.eantinio  nml  \my  it  with  tlio  princiiml,  the  (,'ourt  will  iiil 
cnforco  the  trust  for  iiccumnliitinn,  in  which  no  jiorson  liiis  any 
interest  Imt  the  legatee.  Sniniilm  v.  Vniiliri;  1  B.  U'l ;  Cr.  A 
I'll.  ','10  ;  Guiliiiij  V.  (liixlinii,  Johns.  ','(i5 ;  Cumitri/  v.  Cornilr:/, 
'i  Dr.  &  S.  470;   In  ir  V<iiiliii-iii- :   Couturier  y,  Slicii,  (l!)li7) 

1  Ch.  470. 

The  snnio  princiiilo  upiiUes  to  a  charity  whether  corimriito  er 
unincorpornte.      Wlutrloii  v.  Mmlmmiii,  (1S95)  A.  C.  lH(i. 

Hut  where  the  occuniulation  is  invalid,  not  because  it  is  an 
attempted  fetter  upon  an  absolute  interest,  but  merely  heiaiM' 
it  is  struck  at  by  tlie  Thellusson  Act,  i.i\,  where  other  per-oiis 
than  the  legatee  have  im  interest  in  the  accumulations,  tlieii,  sm 
fur  ns  the  uceimiulation  extends  beyond  the  statutory  peiiuJ, 
the  income  is  undisposed  of.  Talhot  v.  Jrrern,  'M  Eq.  'J-t') ; 
Wriitlimill  V.  Tlinnihiiiyli,  8  Ch.  D.  2(il  ;  lif  ran-//:  I'm./I  v. 
r„iri/,  (iO  L.  T.  489;  Jii  rr  Tmiia ;  Frost  v.  Orcitur,.,,  (lIHiOi 

2  Uh.  541. 

The  same  result  follows,  though  there  is  no  express  trust  te 
accumulate,  if  a  residue  is  given  after  the  death  of  aiiuuitaiils. 
11,'  Jlmvr;  llincot  v.  IViiite,  48  L.  T.  510, 

When  property  is  given  absolutely  in  the  first  place,  ainl  n 
direction  ij  afterwards  added  to  accumulate,  the  accuniuliiliuiis. 
so  far  as  they  are  void  by  thi!  statute,  go  to  the  person  to  «bum 
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.M. 


IC.     Ch«p  XIT, 


An.l    wh.  r.>    mi    r^tnt,.    I,    ,1     ;     i       ,  • 

;::;:;!::::r";.-- ■---:::.';;;',:::;:':; 

I"i*.n»|„i.  till,  Ii„i„l„.,„„       ,1,1   ,         , 

Hut  till.  (./f,,,.(  „f  ,1, ,    .  ,        . 

-^:;::rr;;r:;;::;::,t,';;:;;-^ 


f    n;l.  (Kll;     /,',     /.,„ 


In'ir  ..r  11,  xt 
■I  kin.  .,.,  i|„ 
'1','  nitty  U', 

'"  "'"  ™^«  "f  ■■'■"!(>•  ui„'n^M,I,„„,  ,l,.vU„.,  ,,.,■•       .■  ,    1  '""'"''/ 
If  tho  fuml  to  lo  ii,riiniul„(,.,l  i»  rusMmr,-  tl,„  ,.  •  i 

'^;.;-.o,o,,.„i.,,.,..,,,,,,-;:^,;  ;;^-^^^^       

'    ";•  p.-orort,,  .„„,  if  tho  f,„„l  i,  .,.1.,.,,,  ,„  „„  ,,„;;„,„  ""•■ 

i  "rc""?'^'-  '"'""'■" "^'"■■■'i^-j.^s.^w' 

^  M.  .V  Or.  2;il  j    ,,7/,/,..,  v.  /;«„„,  1  Sm  &  a  .in/.;// 
'■"•'■'■'■^  5  Ch.  D.  !)H4-   11  (-h  T)  V-,  ;•„       '   "  "■ 

Tlio  iiHomo  accruing  aflcr  tho  en,!  nf  11, „    i  .  * 

t:r  "r^"™ '™»"'  ^'^  "f^ '  -mai,,,,.™,,:. ,,!,:;;  s^-,^:,,--- 

f";""/-/,  7  Sn„,  .iii  ,  u'Xrm  V.  z„.„,, ..  K,.,.  ,1.,,  3„ .  z,-^ 
-  I..pr     s,„rr„  V.  .l/,„./„,//,  (1!,01)  I  Ch.  C4,  uot  foUowin;  /„ 
/  -M;«  .  />/,  ,/,^,„  ,.  ^.,,,,  ,,,  L.  J.  c,  ,,,s  ,  ,,,  ^v.  K.  40 
Whore  there  ,s  a  gift   to   A   when   she  murrios,   with   all 
-."..la.„„.,    of    i„,.,rost    iu    the    moantimo,    and    A    did 
^.«-rn.     tho  tonant  for  lifo  of  tho  rosidao  is'o„tit,„d  to      „ 
;™.u  at,o„,   which   have   boon   mado   during   her   life    am 
»>Hm  tho  period  allowed  for  accumulation. 
After  the   ,  ,,od  allo«o,l  for  accunmktion,  a„d  until  tho 
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ACCUMULATION. 


Cbap.  XLV.  legacy  is  payable  or  fails,  tho  income  of  so  much  as  wns 
nccumulutej  during  the  life  of  a  tenant  tor  lift'  of  tlio  rcsidiu-, 
belongs  to  him  or  his  r  state,  and  the  income  of  the  re^t 
belongs  to  the  remainderman.  Mori/im  v.  Morgan,  20  L.  .1. 
Ch.  109,  441 ;  not  so  well  reported  in  4  Do  G.  &  S.  KU  ;  1") 
Jur.  319. 

A  legacy  with  accumulations  of  interest  was  given  to  tli.> 
oldest  daughter  of  A  to  be  paid  at  twenty-one,  and  if  tlnTO 
should  be  no  daughter  of  A,  to  the  eldest  daughter  of  li,  payable 
in  like  m  nner.  Tlie  testatrix  died  in  1819.  A  never  had  a 
daughter,  and  died  in  18.JI.  B  hod  a  daughter  born  in  ISM. 
who  died  in  1827.  It  was  held  that  the  legal  persniKiI 
representatives  of  B's  daughter  were  entitled  to  the  legacy  nii.l 
accumulations  down  to  1827,  with  interest  thereon  at  1  '  "r 
cent,  until  payment,  and  that  the  residuary  legatee  took  ;..l 
the  rest  of  the  accumulations,     llrmii  v.  Collim,  16  B.  14. 
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CANADIAN  NOTES. 

A  devise  was  made  to  \  At   i„  f 
•haUhe  ,a„d  sho„M  .e  s^d'',:::  Z^  ^'l  Vln'""  ^"^^^ 

in  three  ;  r^N  m""""  ■"■""■  "'"^  ''  '^  '"  "^  -'"  -•"'• 
of  twent^one  ^^  ^^  .I^^TTT  Tl  '  f  ^'^  "'"  ^- 
be  divided  between  V   Cl  '     Vm.  ""'•     """  P""''""''''  '" 

»ale.    Held  that   he.f./  1    '"""  '"''"^  "'  "■''  «""'  "'  «'- 

SCR.  497.  intestate.     /•erff„,,o„  v.  tWguw,,,  2 

Brfore  the  Act  an  accumulation  directed  to  he  m=^     , 

::  '^«" '-— .V-  f-  the  tctatot  death  :t  u"; 

"fW.    //«rn»on  v.  Spencer,  15  O.R.  692. 

Pol'ir  "'"'^"''''^  ^  "  *--K"  state  for  school  pur- 

«'  amount  rrd;  '"  ""'""""""^  '"^  '-'^-'  ""«"  « 
^»l.i.n rZ  it  wa^l  "  r?  """•  "™  "'"«-'^'  '"e  Court 
letormHeL^he  ;      r       T  "'  *""  '"'"''-^  ^"'"'  *" 
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ACCUMULATION. 


0»«j.  XLV.  After  the  ThcUusson  Act  was  introduced  into  Ontario,  a 
direction  liy  a  ti'stator  to  accumulate  lands,  money  and  mort- 
gages for  sixty  years  from  his  death  and  then  to  divide  the 
accumulated  fund  amongst  certain  persons,  was  held  to  be 
void.    Baker  v.  Stuart,  28  O.R.  4;i9. 

A  direction  to  accumulate  for  twenty-three  years  after  tln' 
testator's  death  was  held  void  only  as  to  the  excess,  and  tln' 
interest  of  the  presumptive  beneficiary  being  only  contin- 
gent, he  was  not  entitled  to  stop  accumulations  and  claim  pre- 
sent payment.    Harrison  v.  Harrison,  7  O.L.R.  297. 
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CHAPTER  XLVI. 

CONDITIONS   SUUSKQUENT. 
In  the  case  of    conditions    subsoquont,  if   tl,o    condition    i. 
■  .">  bo  a  g  ft   over  upon   non-rerformanco  of  tl.o  condition 

'  ' '  ''',^-  '';•    ■^''"^''■'^"  V-  J''c,>„r,/„,,  U  Eq.  000,    r,,/,., 

The  .™e  is  the  case  if  it  becomes  impossible  through  the 
of  God.     Lor  instance,  if  the  person,  whose  consent  to  a 
mornage  is  required,  dies  before  the  mamage,  or  if  the  del 

««W,  (190a,  1  Ch.  749.     See  C,.*,-,  v.  WU,,,  ^oli 

If  the  legatee  is  allowed  a  certain  time  to  perform  the  con- 
J.t.n  and  becomes  lunatic  before  the  end  of  the  time  the 
»c^.on  .    aischargcd,  though  there  ma,  have  bJa  'til 

The  fact  that  in  sucli  oases  tliere  is  a  gift  over  if  the  condi- 
I     if      '  ;    T'  '^  °:;  '"^'^"="-     ^''"'  »'*'  --  does  not 

asilte'lT  r'  "  "  '™"*"  """  "  "»^  ^^  ^P""^  of 
»«t.  Thus,  where  a  bequest  of  chattels  to  th«  nwn.-r  of  a 
''■'=  wus  toUowed  b,  a  direction  that  no  person  wa«"to  takfau 


'    Chap.  XLVI. 
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CONDITIONS  SUBSEQURNT. 


Clwp.  XLVI. 


ConditioQ 
^0CIui^in^r 
ctiuwnt  u{ 
srvLTal  pcr- 
HoiiJi  bc('<)^le^ 
iinjioHsible  by 
death  uf  8omt>. 


Consent  of 
gniirdiunH. 


Condition  not 
pcrfomied 
through 
igDoranrc 
takes  ctJ'ect, 


unlesH  the 
di'visee  is 
heir. 


Condition 
forfeiting  a 
legacy  if  not 
claimed. 


^ii. 


absolute  interest  till  tlu!  pxiiiration  of  twonty-ono  years  aftor 
tlio  ilcath  ot  all  persons  liviiiff  lit  tlip  tostator's  death  and  after- 
wards attaining  the  title,  the  direction  was  held  void  fur 
uncertainty.  In  re  Vixntniit  lixmoufh :  Viscount  E^monlh  \. 
Pnml,  2:i  CIi.  D.  108. 

A  condition  suhsequent  reciuiring  the  consent  of  sevivil 
persons  Ijcoomos  imiiossililo  and  is  discharged  by  the  dcr.tli  (if 
all,  or  even  of  one  of  them,  though  in  the  latter  case  i' 
would  seem  the  condition  is  satisfied  by  the  eonsoiit  ot  tli" 
survivors.     Pei/hii  v.   Bin//,  2   1'.  W.   C2.5 ;    Gnitif  v.    Jh/.,: 

2  Dow,  7:i;    Jones  \:  SiiJ/uH;  1  B.  C.  (J.  028;   AMobie  v.  J!,.r. 

3  Mad.  20fi ;  see  Dawson  v.  OUm-  .Uimei/,  2  Ch.  D.  70:!. 
Where  the  consent  of  guardians  is  required  and  the  tcstiit'H 

appoints  no  guardians,  an  application  should  he  made  to  tin; 
Court  for  the  appointment  of  guardians,  and  the  consiMit  uf 
a  guardian  appoiutcd  by  tho  infant  would  not  be  sufliei'iit. 
In  re  lhoiin\  ll'i//,  18  Ch.  D.  01. 

So  where  the  consent  of  parents  or  guardians  is  required  aiiJ 
the  parents  are  dead,  guardians  must  bo  appointed  to  give 
their  consent.     I^. 

A  condition  subsequent  not  performed  owing  to  the  ignorance 
of  the  legatee  of  its  existence,  nevertheless  works  a  forfeitiuv, 
whore  the  property  is  given  over,  whether  in  the  case  uf 
personalty  or  of  realty.  Frninicrs'  Cme,  8  Eop.  89  b ;  Porf'  r  v. 
Fri/,  1  Veut.  197;  Carter  v.  Carter,  3  K.  &  J.  017;  7/  >>' 
Trnstx,  l(j  Eq.  92 ;  Astlei/  v.  Fur/  of  E«.ser,  18  Eq.  290. 

But  this  does  not  apply  where  tho  devisee  is  the  heir,  who 
has  a  title  independent  of  the  will.  Doe  d.  Kenriek  v.  L»M 
Deaiiehrk,  11  East,  607;  Doc  d.  Toi/lor  v.  Criip,  8  Ad.  >'i;  K. 
778 ;  Miirplii/  v.  Droder,  I.  K.  9  C.  L.  123. 

So  when  there  is  a  clause  forfeii...g  a  legacy,  if  not  eliiinioJ 
■within  a  given  time,  the  forfeiture  takes  effect,  if  the  leyuey  is 
not  claimed,  though  the  lesatee  received  no  notice  of  tho 
legacy  or  of  the  death  of  the  testator,  and  though  tho  fiirleiture 
is  in  favour  of  tho  executor.  Iliirr/e«s  \.  Robinson,  3  Jler.  .  ; 
Titlk  v.  Hoiiltliteli,  lY.  &  J.  248 ;  Pirn// v.  Roirle,  18  E.^.  .'W; 
In  re  Leicis ;  Leu-is  v.  Leiris,  (1904)  2  Ch.  000. 

It  has  been  held  tk-it  the  filing  of  a  bill  for  the  admini.stratimi 


WHAT  fOVDITIONS  VALID. 

of  Iho  estate  befo™  the  time  appointo.!  is  equivalent  to  a  .hun 
by  ho  logaeos,  though  thoy  may  „ot  bo  ,,a,..io.  to  ,).„  .„it 
Tullim-  V.  Marriott,  4  Sim.  IIJ. 

But  when  the  gift  wa,  to  pn.,„„,,  ,vl,o  should  withu.  a  voar 
s  a  hsh  the.  t:tle  as  next  of  kiu,  ,.u  order  mado  shortly  ,  f 
0  tes  ators  death  on  originatiug  sun.mon,  directing  inquiries 
as  to  the  persons  entitle,!  was  hel.I  „„t  to  1„,  i„  ne.xt  of  kin  wl 
made  no  cla.m  within  the  year.     /„  ..  l[.,,,„.„ ;   st.Znl 

In  the  ease  of  realty  a  valid  eondifiou  subsorp.eut  is  eireclu,d 
:;?  -f-^^  '">'•«  -  "'  gift  over.     Cool.  v.  r„L,  U,  M.  &  ^ 

Ktmitmrl  y.  Etantmrl,  L.  \l.  r,  V.  C.  I. 

toilet'  '■/"•';";■■  *'"'™  "''  "  ^"''°^-"'  ''"'  *''"  ™-  »^™» 
to  have  been  decided  at  common  law  independently  of  the  gift 

And  a  condition  subsequent  may  operate  to  destroy  a  cou- 
hngen  ,  as  well  as  to  divest  a  vested  estate.     E.rrto.,  v.  fi„./ 

With  regard  to  personalty,  a  condition  subsequent  i.,  ,.|feclaal 
jn  hout  a  g.ft  over  except  as  far  as  the  rules  of  the  civil  1 
l.as  been  adopted  wUh  regard  to  certain  classes  of  condition, 

V.  Ilrm/;/,  4  Eq.  209 ;  4  Ch.  aO(i. 
As  to  what  conditions  are  valid,  it  has  been  sai.l  that  nothin<r 

not  be  made  the  subject  of  a  contract  or  wager  in  life  See  per 
ftoLo^j  Chief  Baron,  E.rrto.,  v.  ^„W  i,L,.„,„,  ,  ,,^1 
r.    .0.    In  that  case  a  condition  defeating  an  estate  if  Lord 

tto  title  of  Duke  or  Marquis  of  Bridgwater  was  held  void 

is  vtlff  T/"  '^"  "T  "'  "  ''""^°  "'  "''S'-'  l'^-  "-■  loo-tee 
i»TaUd.     JIoi/i/mH  V.  II„/jm/,  11  Ch.  V. '.).y,). 

Conditions  requiring  the  separation  of  husband  and  wife  are 
■>'>''l  (1,  for  instance,  conditions  decreasing  an  annuity  if  tlie 
;»"uitant  again  lives  with  her  husband,  o^  increasing  a  le.  l 
t«  «  h.«band  in  the  event  of  a  separation  from  his  wife.      ^Z 
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CONDITIONS  SUBSEQUKNT. 


Ohftp.  ZLVI. 


Condition  not 
to  disputo  11 
will. 


Computation 
of  time. 


V.  Gi-iffilhx,   1   Jur.  N.  S.   10  li ;  Carhn-iuhl  v.   Carl im<jlil ,  :i 

1).  SI.  &  0.  ns3 ;  iniii.'Mii  V.  niikiiiwii,  n  Ej.  co4. 

A  liinitation  to  caduro  d  ling  the  separation  of  husljaml  mid 
wife  is  wholly  void.  Jn  iv  Mmre :  Tni/fiinl  v.  Miin,,,,,,/,;, . 
;(l»Ch.  D.  ll(i. 

liut  a  limitation  in  favour  of  a  wife  so  long  as  sho  f-inlinu.- 
to  live  with  hor  husband  is  valid,  and  a  disjioaition  i>ro\  idin^ 
for  the  ovi'ut  of  the  limitation  coming  to  an  ond  by  the  sr]iiii-i- 
tion  of  the  siiousos  is  also  valid.  In  re  Ilnjir  Juhii^loiii  ;  II, u., 
Miii^luiii'  V.  llojir  Juhmtoiir.  li)"t)  1  Cli.  470;  see  7/.  \.  »'., 
:i  K.  &  .1.  :!.-<.'. 

A  condition  uut  to  dispute  a  will  is  v.did  in  law,  if  tlif  ull! 
is  un.siicccsstiilly  disputid,  though  it  will  not  avail  to  iiiuliu  an 
invalid  disposition  good.  Coula-  v.  Tiirmi;  15  M.  &  W.  7-7 : 
Jimiitiiret  \.Eriiiitiii-el,  L.  K.  0  1'.  0.  1  ;  titcecimn  v.  Aliiinr/",:, 
11  W.  R.  935;  see  Wm-brkl;  v.  Vnrli:/,  3(1  B.  3-17;  Z/'v"  v. 
Iiiteriiuliuiinl  Fiiuimial  Socii/i/,  4  t'li.  D.  3'.>7  ;  P/iil/iju  v.  I'/n/:,). . 
W.  N.  1877,  -XO  ;  Mm.li/  v.  notier-,  11  L.  K.  Ir.  4011. 

On  the  other  hand,  a  condition  not  to  institute  lopd  ini- 
coodings  touching  the  estate  and  effects  devised,  is  too  ^'ouri-i!, 
and  is  bad.     lUotln  v.  Mmirtll  IIUI  Land  Co..  2'J  13.  501. 

A  clause  forfeiting  an  annuity,  if  the  an  lant  should  ui'rr- 
fere  or  attempt  to  interfere  in  the  management  of  the  t^stii!  'iV 
estate, is  good,  and  takes  effect  if  the  annuitant  brings  an  a  ii  :i 
against  the  trustees  without  reasonable  cause.  A'/iiim  v.  .1 :''./, 
45Ch.  r.  42«;  (1S02)  1  Cli.  3(iJ. 

A  condition,  that  trustees  shall  not  pay  over  the  shiiivs  "f 
legatees  without  taking  from  them  bonds,  that  they  will  n  -i 
intermarry  or  illegally  cohabit  with  certain  persons,  will  )i"l  1'' 
enforced.     Poo/r  v.  Uutt,  U  lla.  33. 

As  to  the  rules  for  computing  time,  within  which  a  comUli.'U 
is  required  to  be  performed,  see  Lester  v.  Giirlaiid,  1 5  \  c.-.  'J  f  ■ 
Miller  y.  IF/iraWfy, 'iS  L.  II.  Ir.  144;  dukhmilh^'  Co.  v.  II-' 
Metro,  lily.  Co.,  (1904)  1  K.  B.  1. 


CoxnniONS  im  Eestkaint  of  M.^bruge. 
A  condition  in  restraint  of  marriage  applies  only  to  a  lawful 
marriage.     In  re  M'Lniigliliii,  1  L.  R.  Ir.  42. 


HESTHAIKT  OF  MAIiWAdi:. 
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■■'■'".>••  •/' « >-,  ./„„,., ,  (  J,  ,; . -7."";  ^■"'"'  "^  '■'"""'»  ^•■^■^"'^^ 

Is  J.;,,    .-,1,1  '■    "■    '■'•    ~'J;  Jliihirs  V.  ll,/l,iirH    ""''""("i-iH  In 

^  *   rewtniiiit  of 


liilt  siicli   ..   ,.,,,,,7;*:        ■         ..  marriiijfo  in 

'•  "s  'Viu,,-„a„t  to  (1,0  osl.l,.      /.•„.,         '>'"""'•>■'■■"'(  m  „„,„,„ 


■^^  *     '  t'>tutu  tail. 

'*  !■'  clnnr  (l,„f,  ;„  ,i,„  ,,,„„     ,. 

«''Iuo.,t    in   goncral    r-trainf   „,■    „-■'."  '™"'"''""  »"''-  •••-liti.m  m 

^;"  oon„i,i,„.  .,..ivi,.  ™  ;;;;f/ti::''t/:i:'''\;r''"--7^-'^' 

And  n  o,)ii.Iiti,,i,  in  r,  >(,.,;„.  ', 

B  feiuiu.     -"'"//y  V.  I-/,-,,/,,,,,,   v)  r    I,   T     , , 

And  it  seems,  that  ii  l,.^..,,,-       f      f    , 
Jim-ted  b^-  tlu.  testator  to  T,!,  /'        "  ^'"'"''"^^  "'   land  Lo^aoy  o„t  „f 

/  ''"  """■"'•'"l  WOuM  follow  tl,„  ™m      Pn«<3«uf 

e«o,;!tt  ;;iil;;rt- ''tti^ir  %  't  *■"  '"""'"S"''  ^™""«""" 

---  unn.a„i,.d,  and'nl  :,,  T, ^  T'"""  ''''''  '"  --"°" 

I"  sueli   a  case,   if    the   le<.-,(  .„  ■ 

'if^ti-,  even  with  his  eous^  ^I  ^iTT   '"   ""   *"•""'''« 

'■  CM,  0   M,   &    Cr     I4-,  ,       ,      ^'■-  '•" '  '™  ^■'"'"■o" 

^*.^.«v.a,.H^,Ch'j7*'"  '"  "  '"'"""^""'' 

':'  "'"^   ""^^   '^   ^''<'"^"    '«    ^'-    that    the   .narnage 
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CONDITIONS  HrnSEQUKNT. 


ch«p.  xvn. 
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inetfectual. 


Doctrine  of 
in  terrorem. 


contemplati'd  is  a  marriiipo  afhT  tlio  tnstiitnr's  (U-atlt,  ni  in 
Cooper  \.  t'oo/iir,  (i  Ir.  ('Ii.  ','17,  wlicio  tlun'  wiis  n  j^ift  to  ii 
lady  till  luarringe,  ami  tliu  ti-Hfutor  then  muiriod  tho  liidy  iinJ 
republished  liis  will  hy  a  codicil. 

('onditions  in  partial  rt'straiiit  of  iimrringo  aro  valid,  lintii 
with  rogard  to  realty  and  porsnnidty,  thouj^li  with  regard  to  (li<' 
latter  tlio  further  (juostiou  arisos,  wln-tlur  they  are  in  frri-<-)' <,< 
or  not. 

Thus,  conditions  restraining  a  widow  or  widower,  wlu'thi  i 
of  the  person  making  the  will  or  of  ii  stranger,  from  marryin;; 
again:  Evam  v.  JioiHfr^  '^  II.  &.  M.  II'O;  Xi-irfon  v,  M<ii\^-l 
2  J.  &  U.  ;ir>0;  Allvn  V.  Javkmi,  1  Ch.  D.  :J!)0  ;  "x  ro-juiiii!^ 
a  inarriago  with  consent:  Sitffon  v.  Jv/rkr,  2  Ch.  Ki'i>.  "k 
Alston  V.  A'^foii,  2  Vern.  4-")- ;  IhiHhirooif  v,  Lord  ltn//,r/ii/,  \'\ 
Yes.  2'\0  ;  Zfoyd  v.  ]hufnfoit,  :j  Mer.  lOS  ;  f„  re  Wliiflttfj\  S.iH.. 
mnif;  Whiting  v.  Ih  linfzn',  (l!>Or,)  1  Ch.  IHl;  or  rcstniiidi- 
marriiige  before  a  certain  age  :  Sfiu-fqutli'  v,  lirfnitnonf,  'i  Xt--^.  ■^:i, 
are  good  as  conditions,  though  they  may  bo  ineffootual  it'  ihiir 
is  no  gift  over,  on  the  prir  .iplo  hereafter  mentioned. 

So  coiiclitions  ngainst  marriage  with  ii  Sootehmun  {"].  or  in 
a  manner  not  in  acconlance  with  the  rules  of  the  (iuakcrs  /, . 
or  with  ..  Papist  (f),  or  a  person  not  being  ix  Jew  ((/),  or  iiut 
being  a  Protestant  and  of  Protestant  parents  (r),  or  a  doinpsti- 
servant  (./'),  or  if  the  legatee  marries  beneath  hcriy!.  iin' 
valid.  I'vrrin  v.  L//on,  i)  Kast,  170  {/() ;  ]fiiinjhtoii  v.  Jl'tii'jh'.;,. 
1  Moll.  Gil  (/>);  Vtnjgmi  v.  /iV%  10  Ir.  Eq.  20-".,  47-;  c-: 
Ilodg-soH  V.  JIaf/ord,  11  Ch.  D.  DM)  {(f) ;  In  re  Knox,  '2-\  h.  II. 
Ir.  54-J(r);  Jcnmr  v.  Tunm;  10  Ch.  I).  IHS  (,/■) ;  ann,r  v, 
Kirhvood,  (1895)  1  Ir.  130  (//). 

And  a  condition  determining  hfer  life  interest  if  the  te-t.toi'- 
"widow  should  marry  a  person  of  ample  fortune  to  maintain  iur 
in  comfort  and  affluence  is  valid.  lie  Moorc^s  Tr"^f^^  !HJ 
L.  T.  44. 

In  the  case  of  real  estate  such  conditions  are  effectiml  t'Y.ii 
if  there  is  no  gift  over.     Jl(fit(//ffo)i  v.  Ilatig/ifoiiy  1  Moll.  (HI. 

In  the  case  of  personalty,  and  possibly  in  the  cnse  '  f  really 
and  personalty  given  together  {Dudili/  v.  Grenham,  L'  Ij.  II.  Ir. 
443),  certain  conditions  subsequent,  though  good  in  law,  an-, 
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(■"NDITIONS  RlTIISKtniKN T. 

tlilrl  pi'iNiii   |i;ives  a  I('gnti>i',  who  lins  convpyod,  no  lii'ii  ii|.-ii 
till!  liiiiil  tor  tho  legacy.     /I,ii/,rr  v.  Jl,i,l,ii;  HI  Kii.  Vi'*. 

A  oomlitioii  of  fiirti'itiiro,  if  I'jfiitiTH  ('(msc!  to  curry  on  tlir 
testator's  l>u»iiio»s,  tiikon  cifi'ct  it  thoy  n:\l  it  to  a  coniiuiiy, 
nltl]ou(,'li  tlioy  Ic.Toiuo  nmimgiiig  ilircitor.'!  mid  in  xubatanri'  s nlf 
ehnri'lioM.Tii  of  tlio  (>iini]»iny.     //i  it  Snr ;  Hiiriint  y.  iiii.r,il 

L.  J.  t.'ll.  (WS  ;    (W  I,,  T.  Mill  ;     11    W.    It.  oSl  ;    .'l  U.  (iUS. 

"  W'licro  n  vested  i  stiile  is  to  Le  deteiilcvl  liy  ri  condition  on  n 
conlinjjeney  that  is  to  Impiien  iittcrwiirds,  tliut  uoudiliou  niii-t 
bo  smli  tliiit  tliet.'ourt  am  boo  from  llio  beginning  iproeisely  mA 
distinct ly  iiiioii  tbo  liiijiiicning  of  wliat  event  it  wiis  t]m(  (he 
imieeding  vestoil  eistntu  wus  to  deteiinine."  Climiiij  v.  A'/A-  „, 
7  II.  L.  7(17,  \\.  '-i-t. 

Ujion  tliis  iirincij.le  eondilion.s  ri.)uiring  n  bencliciary  lo 
"live  nml  reside"  in  a  mansion-liouso  («),  and  re(|iiir;iig 
clilldiin  to  Ic  eilinaled  in  Knffland  and  in  the  I'r,!,  Imt 
religion  yli)    liavo    been    held    too    nncertain   to   ho   ell.riiv,.. 

Fllliiiijhoiii  V.  lliMiil,,/,  T.  &  K.  -jIlO  (,/)  ;   Cliinniiij  v.  rjl! r 

II.  L.  707  (I,). 

Uutsueh  conditions  if  [leuued  with  snlHoient  imrtienlaiity  nm 
be  made  elfcclnal. 

A  condition  rccinirinj?  n  iierson  to  "  reside  aud  dwell  "  in  ii 
ninnsion-hoiiso  has  been  held  good  against  n  person  who  d.  i  limil 
her  intention  not  to  live  there  at  nil.  Diiiiiif  v.  Diiiiiir,  7  Ii.  II. 
&  Cr.  -Ml. 

A  condition  of  residence  imports  personal  presence,  Iml  it 
iiiay  be  satisfied  by  keeping  up  an  establishment  at  the  liuii>'' 
and  visiting  it  occasionally  without  passing  the  night  lliciv. 
Wolmt  V.  Ihilfuhl,  Kay,  "eM ;  Twjni;-  v.  Tiiijoir,  I  Ind.  Ajiii. 
.'!87  ;  In  ir  31oir  :  irniiiir  v.  Muii;  2'>  CIi.  D.  tiO-j ;  ne  U'./im 
V.  F/iMi.i;  -Jl  Ii.  CiO  ;    /«  re  WiuiM  :   Moll  v.  IhsoII.  ( IHori  1 

Ch.  •i.n. 

A  condition  defeating  an  estate  if  the  taker  refuses  or  iic;.'lp.ts 
to  do  something— for  instance,  to  reside  in  a  mansion-Icm.-o— 
does  not  ai>ply  to  an  infant  who  cannot  bo  saM  to  r<  tiiso  or 
neglect  to  reside.  Parri/  v.  Ituh<il«,  19  W.  E.  1000  ;  ft  nii  v. 
Malion-IIaijaii,  27  L.  E.  Ir.  3!ll) ;  !!l  Ih.  342;  T'^iifn'Jf  t. 
Pmiriihie,  (1894)  1  Ch.  3.01. 


"AVE  AND  ASHN  ri,..,fSlai. 
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T!.".(r.,.(  „f  „„.f,  .-,1  „,  , 

•"■>.iii;„„nf  r...;,i,.,„,, i,  ,1  ,,  „ """■'•  '-•*-•  "i"'"  «' 

-ohy  .1,.  i n„.         :;!'  V      "'r:'  '"'  "'"  '->■  -"  "-1  y- -.  M 

'-  if  I.  ...  „.„ ,  7    ';  "■""•'""•""•'"'."  •! n.iiii,„,  i.v:,"M 

/vr„..w^:::  .::;;;"; 'I';::- ;-^'^-  ^ ''"• 

Wtl,  r-f,™-,!   t„  „„,„„        , 

'    ".Wlin  ..IIP,  ..\,.,i  l„-n,|    I,  f      ,    ivitliM,,)  .,,,1.  i;  nrm«.l,u«,. 

I'l,.  (,.«ti(  -  ,       ■  n-Mim[,i,,„i   ,,  Slid,.,,, it    im], 

l.(\IM-0    llu.s    tli„    i,n„|,,    „l|,tl,.r    n.    .,       1     •  ,■ 

"--  or  a  surnam...     /, .,„.,  ,  /,,„,„,'  J';;;;  ;;^  •;.;l-<- 
If  n  surname  is  to  be  nssiiiii.  1   it  n,nv  1,„ 

^■^.«™,..  V.  ^,,,„„. ,  eii,  I,  ,„  ;!;:;:j::"'^;;""-- 

V.  .W/,/,««y,  (1900)  1  Cli.  (Mi.  ■      ^    ^'    •"''''"'■'.'/ 

Astofl^„o...i,„„o,i  wl,i,.l,  tl,.,   „«nio  i.t„  1,„  „.,„,  ,„,;,„ 

It  "ipears  not  to  bo  settl.,,],  wla.tl,..r  n   „  . 
-.  without  a  grant  from  „.  Her:     '  Co  ,  r'sJlrr"'" 

l-oe.  or  b.  Act  of  Parliament.  ^,%v::'.\'^  '"''''  ™-"™ 


('ruxoii :     Ci-ujroii   T. 


„  .,  „„  „_,  ,,  jrrunt  ironi  tlio 
l|<»nce,  or  bj  Act  of  Parliament 
t"im,  (1904)  1  ci,   .try, 
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Cur.  un. 


KiilKHng  OD 
ft  oatlliig. 


<c>Mi|T|((XH  HIIflHKgUKNT. 

I)ii>  nrmit  (jnintnil  urn  ii.it  llin  i.li'iiliiiil  nriim  of  lln-  (i..,t,it., 
Aii.trn  V.  r,Mi,i,  :,l  I,.  T.  lHi;i. 

J'lir  a  iircivUi.iii  r(«iuiriii;,'  a  iHiifllr'iury  to  ciilcr  on  a  ciillint 
•t'O  (Itllinii  V,  /lin/iii,  (1M)!)|   I   Ir,  .VIS. 

And  fur  a  (iinilitimi  ri'qiiirintf  u  chnrlly  In  oliliiiii  from  1 1, 
IiuMic  nil  nmouiit  njiuil  to  lli,.  h.^any  lift  hy  tiio  tii»tutor,  n 
/ii  /■!■  i//iil,h:  Ihiiiiiiil,!  \,  llii,in<,  (liPiMi)  1  ell.  :i:,(. 

A  lomlitimi  tlint  a  Xi'gnUr  In  imt  to  nKKoiiiiti',  ciinTKiii.tiil  . 
vinit  witli  tliii  t('»tutur'«  Hifii'n  iii'iilmwi)  or  iiiowD  w  voiil  f. 
unoertiiinty.     JiifnijH  v.  Jrffnij,,  «t  L.  'f.  117. 


RentrnintH 
upon  aliena- 
tiun. 


rcktrHint  on 
■liquation. 


%l 


IJkIM  OSANT    (.'oNinriDNS. 

Conditions  rqmgniint  to  tliu  usliito  provionsly  ),'ivi'»  iirr  \..i  I. 
Ill  If  buijMf :   DhiiiIiiI,'  v.  Ihi,j,liilr,.W  C'li.  IJ.  170;   Cml,,"  v. 

CV//<V^  j:U'.  I).  W,;  14  r.  U.  7. 

Tliuo,  conilitions  in  gi'iiiTiil  ri'straint  of  iilionation  iiro  li.i.l.  ii 
absoluto  intuiVBtd  hiivo  ken  gi\i>n  in  tho  lirst  |.lmi'. 

1.  WluTo  thci-d  i«  ft  ilevi.so  in  fi'o,  followi'il  liy  an  iili-.l  .:. 
restraint  iiimn  nlioniition,  tho  restraint  i.i  vuiil  fur  n'iiu);ii;iii.  \. 
Co.  Ijtt.  -i-il  b  ;  Ihml  y.  (Iijbiii.hi;  :\\  11.  .•,!;!. 

Hut  a  condition  that  tlin  IV'offi.i.  bIihM  not  alien  "to  mi.  Ii  n 
onp,  uaniiiiff  lii.s  nanio,  or  to  any  of  his  heircs,  or  of  the  issii. . .  f 
such  a  onii,  &o.,  or  tho  like,"  i.s  wiid  to  be  goo.1.     Co.  TJtt.  •.'.':  ;i. 

U|ion  tills  iirincliilc,  conilitions  not  to  soil,  oxi'i'jit  to  ii  -!  '  r 
or  sisters  or  their  elillilren,  and  not  to  sl'II  out  of  the  fiimilv, 
hiivo  been  held  \ali  1.  Dm  d.  (liH  v.  Vihi-mii,  (i  K;i,t,  IT;; 
Re  Mackuij,  s;0  Eq.  l.MU;  seo  Lmlhrn-  v.  Ihmhiiyij,  Vi  11  :;.,; 
BiUing  T.  I)  ffr/j,  I.  H.  G  C.  L.  8,S  ;  see  tho  principle  di-  i..-  I 
in  In  re  Umhri- ;  Itm/irr  v.  IIm/iit,  20  Ch.  1).  fOl. 

Hut  a  condition  not  to  sell  except  to  one  person  is  b:i.|,  ^i^^.■ 
a  person  might  be  selected  who  vould  hi-  certain  not  t..  |  ur- 
chnse.      Miixclmmp  v.  Itlmtl,  Briilg.  l.'tT ;  Allmler  \.  Alhr.il,,, 

18  B.  .'iao. 

And  conditions  tlmi,  if  tho  devi.^cn  in  foe  should  wi.sli  to  »\\ 
in  the  lifetime  of  the  testator's  wife,  she  should  have  the  .i[>li.iii 
of  purchasing  at  a  price,  which  was  about  one-fifth  of  tli.'  \-Aw 
of  the  estate,  and  that  upon  any  sale  the  devisee  is  to  pay  a 


'■"'"""•'^"VMI'.HI-.l.JKMnoi 


'"■■»".  Au//,«,„./.  V.   AW/,,,,,,/,  .,,,)  j^   J    ,,,  • 

..;:.:;: ;;:  :;'t::;::::,:tT-  ""■•"-■•  ••^-  -•- 

b..-l.      H7//,-,  V  //,■ ,-;•,',,'''  '■'"'^""  ■"■  "'""ft-K".  ■"» 

11.  .4  "r  -t^W    ■  '■■  '  "  •    "'"■'•  ^'  '•' l<» 

Juinimll  \,  At:lriwoil,  4;i  L.  T   75'  (4) 
'«  "■  I^oHer;    Co,,...  v.  C.^^.,  ^m)  ,  Ch.  481  '  ' 
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<*»F  XITI. 


IiiiiiNnI  in 
tiuu). 


Alii'iitttion  1)T 
f«r(iri.I„p 
'"rniof  con. 


r>ir.'ftion  Dot 
to  rttiMo 


tJift  OVfTof 

ili'iiatiun. 


Oift  OTCp  on 
alienation 
*H''<»re  time  of 
dLitributioD. 


iir." 
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CONDITIONS  SUnSKQUENT. 


bBnkruptcy. 

Gift  over  if 
Ippatce  dica 
iatestate. 


Chap.  XLTi.        2.  A  oondition  giviTi<»'  over  nii  rstaio  in  foo  on  liaiikrnjitcv 
Dc'fcuBanco oil  of  tlio  (i  vippn  is  Void.     //(   ir  Mnclin,  "21   Cli.  D.  H^iH ;    In   n 
Duf/dft/r  ;  Dii'jihh-  V.  Jhigihfv,  iiS  V\\.  D.  17(). 

n.  A  gift  over,  if  a  dovisoo  or  lopitoo,  ti>  ■\vliom  an  al)S'i]i!t.' 
iiitoroftt  is  jjivon,  docs  not  dispose  of  liis  interest  or  dies  iiit>  -:- 
tntc,  or  dies  before  selling  his  interest,  is  void  liotli  as  regiii^I- 
really  and  personalty.  (iiiNlrer  v.  Vii'f.r^  H  D.  "SI.  it  (i.  107,  n.: 
7/o/wr.v  V.  Goffmi,  8  I).  M.  i*i  (>.  1-V,>;  Jlarfo>,  v.  ]!fiifnn,  :; 
K.  &  J.  512 ;  Lliihfboiinif  v.  Oill,  '\  li.  P.  (;.  200  ;  Itr  :\Io,f!url,\ 
Tni.sh,  .3  K.  &  J.  45G  ;  lie  Yahh»,  1  \).  M.  &  G.  -W;  WoUciu. 
V.  in//iahi^,  3  l[ae.  &  Cf.  (J.'2  ;  UnuUrmn  v.  Ow^  2!)  13.  21'; : 
Pernf  v.  Jfrriff,  18  3^'q.  1"»2;  /»  jr  Jnkorh'n  S<((ki}i>  i>l,  I 
Ch.  1>.  220;  //;  re  JridUs  T^-?f«/x,  2:J  L.  11.  Ir.  102  ;  .SY/v'/-., 
V.  Fifz'jrniJil,  2'i  L.  R.  Tr.  -110,  400;  VamcU  v.  7%'/,  (iMUpi 
2  Ir.  571;  In  re  Du-oit ;  ])i.ron  v.  Churkmorfh,  [VMM  2  Ch, 
458;  I„  ir  ll'dJun-;/,  Ifaiih,,)-;,  \.  Fo^fcr,  (1!)04)  1  Ch.  410. 

So  a  <lireetion,  fidlowlng  a  devise  to  tenants  in  eoniinon  in 
fee,  that  if  no  distribution  should  bo  made  during  the  livi  s 
of  the  tenants  in  common  the  property  should  devolve  to  tluir 
children  Is  invalid.     Sliaic  v.  Foni^  7  Ch.  D.  OMt. 

Sueh  conditional  gifts  over  are  good  according  to  St'otch  liiw. 
Bantoiv  V.  Paftmji,  L.  II.  1  H.  I..  Se.  ;302. 

After  a  de\ise  to  A  and  his  lieirs,  a  gift  f)ver  if  A  sliall  di" 
without  leaving  lawful  issue  to  his  next  ]n'ir-at-la\v  is  \ni.]. 
In  re  Parri/  awl  J)'fff(/>ft  -31  Ch.  D.  1-iO;  see  (iuUinr  v.  ('""', 
8  D.  M.  ifi.  G,  107,  n. 

It  has  been  held,  that  a  gift  over  if  the  legatee  dues  iint 
dispose  of  his  interest,  does  not  become  valid  by  his  de;ith  in 
the  testator's  llft'timo.  UiifjhvH  v.  FJIi^,  20  B.  U);3;  ar,"t"i  v. 
Grntfitfj  2G  B.  021.  These  eases  wore  followed  in  In  re  Jiuliu.^' 
TriistSf  213  L.  R.  Ir.  102;  but  they  were  doubted  in  f"  n- 
Stringer,  6  Ch.  D.  1,  and  disapproved,  if  not  directly 
overruled,  in  //(  re  Loirmfin ;  Devenish  v.  Pester,  (l^JtO)  2 
Ch.  348. 

4.  A  gift  over  in  the  event  of  a  previous  gift  being  void  at 
law  or  in  equity  is  good.  Pe  Themminrs  v.  l)e  limnhoil, 
6  Iluss.  288 ;  In  re  Cntwshoif ;  Cran'slunj  v.  Criiicslm;!,  4'J 
Ch.  D.  615. 


Gift  over  if 
previouB  gift 
is  void. 


asrsT^iiflftif.^ 
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tl 


"   ft-iiiint  in  tail 
IM  wireciuiij. 


AI,s.>Iut« 
iiitiTi'ht 


I  Apji.  (',  .-,1  .  „„,  7/,//,,   ..  „    ,.  ,  '■  '•""'■''""A'/'',  L- Ii,i„„„„t 

.  laipo,    ,,    ,i,,„„.   ,I]m(,„g   fhrtt   t)       ;„,        .        .  <l,t,n ag 

-■ -^ ^  "-:to::';:;:;^?;t'',:,-™;'^ 

Ulldtul    to    ,.,,,.„,,    ,s    „„(    J  in(pr,.st    „-      ■        1  •  J"n'i'wtTo 

;«r;::.;;;:;;;:;:,;:-:::;>;~-£.s-™ 

tli»  ngc  of  tw,.nty-one  nro  void   „nl,.,^  1)  .  *  ™j"y..«.„t 

'•  A  iirovisioii  cufting  down  loTaeip,  ;f  t|,„  i„     , 


ii'"' 

it;- 

ST' 


Font 
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CONDITIONS  SUIISEQUKNT. 


Chap.  XL VI. 


Warrant  of 
attorney. 


Mortgage. 


Assignment 
on  truKt  for 
assignor. 


Income 
accrued  due. 


Gamiehee 
order. 


"  Do  or 
Butfer." 


»ra/  V.  Tiiriirr,  :>'■)  L.  T.  1!H  ;  !!■■  Il-irtr;/ :  Ej- juirlv  rUlfij  v. 
iriinri/,  m  L.  T.  710;  ■i'i  W.  U.  l>-'l» ;  see  Cooper  \.  U'l/all, -'i 
Mail  48-.'. 

But  the  prosontntLou  ol  a  petition  by  tbo  legatee  under  tli- 
Insolvent  Debtors  Act.  or  under  tlio  arrangement  clauses  of  tli" 
Bankruptcy  Act,  18011,  is  a  voluntary  alienation.  .S7»r  v. 
Jr<i/r,  Vi  Ves.  401;  lii-uii'lm  v.  A4uu,  2  Y.  &  C.  (J.  'Jl; 
CImnhill  V.  Marhx,  1  Coll.  HI;  Miiiiiu  v.  3['injh<iiii,  11  Sim. 
2:i0;  JMi/iiril  v.  Ihirkmaii,  !»  Ita.  \:'i;  In  re  Aui/i,r«r. 
Tnisis,  13  Eq.  4(>i;  see  Kr  piirlr  Ihutu;  In  re  Moon,  IT 
U.  B.  D.  ■■ili. 

Tlie  presentation  by  the  debtor  of  a  [letition  under  tli-:' 
Bankruptcy  Act.  188:i  (46  &  47  Vict.  <■.  .")2),  is  not  by  itself  au 
alienation,  but  if  followed  by  adjudication  it  is.  Ej-  p'irlr 
Diiices:  III  re  Moon,  17  (i.  B.  1).  -'7.j  ;  In  re  C'ofijnire  ;  J/yuo,, 
V.  Colijnre,  (WW,)  2  Cll.  70'<  ;  see  In  re  Iti'JiJi :  Ej-  pml. 
Lorell,  (MUl)  2  K.  B.  IB. 

Tbo  execution  of  a  warrant  of  attorney  for  a  debt  is  not  :i 
cliarging  within  the  moaning  of  a  forteitun.'  clause.  Cntl  v. 
Liimleji,  ()  II.  L.  072  ;  Acimi  v.  Ilulniex,  1  J.  &  H.  5:J0. 

Tossibly  a  mortgage  is  not  in  itself  an  alienation,  ./o"/  \. 
Miihler,  (lltja)  A.  C.  190. 

An  assignment  to  trustees  upon  trust  for  the  assignor  is  not 
a  disposition  by  liim  within  such  a  forfeiture  clause.  Lorl;>i:..: 
V.  Site,  51  L.  T.  502;  In  re  Tiincred'n  Helt/rnienl ;  Hoiinec'ii"- 
V.  Tiiiicred,  (1«03)  1  Ch.  715. 

Gifts  over  upon  alienation  are  directed  against  disposing  "f 
the  property  by  way  of  anticipation ;  they  do  not,  imlcss  \\ie 
language  is  very  clearly  e.\pressed,  apply  to  disposition^  "t 
income  already  accrued  due.  In  ir  Shih'a  Triixh,  4  D.  11. 1't  li. 
404 ;  Siillon,  Ciiiileii  i^-  Co.  v.  Goodrieli,  8U  L.  T.  705  ;  sec  le  n 
Sniiipson;  SnnijKOn  v.  Siiinpmn,  (1890)  1  Ch.  030;  Diirnni  \: 
Diirrtin,  91  L.  T.  187,  819. 

A   garnishee   order,   therefore,    which    only   affects  W'l 

actually  accrued  due,  does  not  work  a  forfeiture.      //;  re  (Iren- 
leoml;    tiideliffe  v.  Gledhill,  (1901)  1  Ch.  887. 

If  the  property  is  given  over  if  the  legatee  should '■  il '  "r 
suffer,"  or  "  do  or  permit,"  anything  whereby  tlio  pr.>iicrt.V 


FdHKKlTUKK  ON  ALIKNATION. 

woiiW  l,u  v,.st,.,l  i„  nnotlior,  tUU  in.lu.Ios  a  liostilo  I„mkrui,f,.y 

rC'h.  D.  u->. 

U«,lor  similar  wonU  tl„.  i.,ur  „f  a  writ  „f  .Mviutstraliou 
ag-iinst  tlio  1,-afoe  has  bo™  hold  to  w„rk  a  furMturo.  7;,>„„ 
\.  J,'un;  .),-,  L.  ■(',  ;-,|n. 

A  gift  over,  if  the  K-ate,  ,lo.,s  or  s.ifFera  something  wliorchy 
the  i,roi„.rty  wouhl  •■  beeomo  payablo  to  or  vostoa  in  "  another 
mcludea  a  roceiviug  ord.T  in  hankrni.tey  («)  but  nut  a  .Sc-.teh' 
soqneslration  (/,),  n<,r  an  a,ljndieation  in  bankruptcy  in  New 
Zealand  r "  a  domieile.l  Englishman  (,).  /„  ,■,  .VoVon,', ExMr  ■ 
.S.»-/w«  V.  S„r/ori.,  (ISll.')  1  Ch.  11  ;  see  /:,■,„„■/,■  ]),,„.  ■  I„  ,1 
yi"<>«,  17  (i.  B.  I).  ■.:.-,  f„);  y.„  ,/„,„,,.  rMM„,.k  V.  ,/„«,,,, 
fi-J  L.  T.  \.>\  (V,) ;  /„  ,.,.  lh„in„r.h,  ir.nimrd  v.  jr,„/,r,m/.  f  Is!!?)' 
l(1,,90.->(,.).  See  also  /„  ,■.  /;,■,„■,.■■..  ^rlf,r.„,„f :  M..;„„  , 
llliickiimn;  (li<!tG)  J  C'li.  .",():!. 

A  gift  over  upon  ineuniberiiig  takes  ellecl,  if  the  legatee 
exoeutes  a  charge,  which  is  aeeepted  by  the  incumbrancer, 
tl.mgli  upon  hearing  of  the  forfeiture  clause  he  disclaims  the 
Jiarg...  U,n-,t  v.  ll,„-,t,  ■>{  Ch.  D.  -m  ;  In  ,;■  lid;'!-  ■  Ikhr  Y 
Mrr,  (I'M I)  1  Ch.  l.JT. 

A  clause  forfeiting  an  annuity  on  an  attempt  to  sell  it  tu'  cs 
cilert  if  the  annuitant  petitions  f.,r  the  benefit  of  tlie  Insolvent 
llcbtors  Act.     Jf„rllu  v.  M„r,jliam,  14  Sim.  ^;jl^ 

A  gift  over  if  the  legatee  does  or  sulFers  anvthing  whereby 

lie  wr.uld  b..  deprived  or  liable  to  bo  deprived  of  the  enjoy. 

moMt  of    the   proi>erty,   takes   ell..et   upon   presentation   of   a 

kmkruptey   petition.     /,,   /■,.  L<,fl„..(H,v,„r.    ()l,r,„,   y    (,/„■„„ 

IVio)  •,' Ch.  ■2:».  '  ■       •  ./. 

A  gift  over  if  the  legatee  should  attempt  to  assign  or  charge 

ki'  legacy  takes  elFect,   if  the  legat,..o  executes   a  settlen.ent 

I'lirportrng  to  assign   it,  although   the   assignment  is  by  law 

■■iopcrative  {„, ;  but   it  does  not   take  effect  on  his  exeeufin., 

ji  Jneun,ent   purporting  to    be    an   e,p,itable  assignment    i"' 

1>«  had  no  intention  to  create  a  charge  by  the  document  («) 

J"   rr  IWUr:    C«„U„     V.    Cippn;    (m->)    :(    Ch.   481;   see 

»    rr    l„n,ml\    Scltlnm-iif ;   Smicrrille   v.    Tiiiim,!,    (l!)0.'i) 

"i-   ■1.5(«);    1„   re   Slmaml:   SImcml  v.    Hn„n,.    (WM\ 
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"  1'iiyut.li'  t(. 
or  vt'ated  iij." 
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CONDITIONH  SIJUSEQUENT. 


Clup.  XLTI. 


Anticipation. 


Tilkinjf  in 


DreJ  lit 
iiisjiLi'tur^liip. 


Lcjral  dis- 
ability. 


McanitiK  of 
iuHolvency. 


Marriagr. 


:l   C'li.   ■lO'.' ('■)  ;  SCO    /iV  S/mniirin  :    Spnirmitii  v.   Lmnidr.^,  x'. 
L.  T.  iVi-i. 

A  settlement  of  iirnjiorty,  to  wliiili  tlio  sotllnr  mW  bo  ontitl.  il 
iiii'lor  A'h  will,  will  not  inclmlo  a  lifn  ioterost  given  hv  A,  liiit 
Bnlijoot  to  forfeiture  on  attcnipteil  alio  mtinii.  Tii  iv  CrairJin'i : 
Wiilhr  y.  Cmirx/in:/,  (ISfH)  .'i  Oil.  ltd. 

A  gift  over,  on  nntiei]nling  n  life  interest  given  with  mi 
power  '.f  antieipniinn  does  not  take  effect  on  tlie  exocnIicMi  ■  I 
a  mortgage  iliiring  -lovertnre.  fii  iv  M'mi'iitU :  rrau!.-  ,, 
Miiznii.  4:if'li.  !>.  i;-'iil. 

A  gift  over,  if  tlie  life  intei-e.-t  of  tiio  lienefieiary  "slionll ' - 
liiken  in  exeriiUon  liy  any  jirocess  of  law,"  .npiilies  to  enniliil!  ■ 
e.\icution.     r.liirliwni  V.  F'/«//,  (ISIvi)  jj  cii,  oi);». 

Tlie  exet'Ulinu  of  a  (leefl  of   inspoetor.-^liip  U  not   witli'e 
gift  over  in  the  event  of  tlio  legatee  taking  the  benefit  of  ;.ny 
Alt  for  the  reli  -f  of  insolvent  debtors.     .Uimt'Jinir  T.  /■.'/-//,.  ■-  ', 

0  ]•:,!.  iio. 

As  to  the  meaning  of  alienation,  see  Ari'^nu  v.  //r/Av-  ..  1 
J.  &.  1[.  -Vin,  p.  ".to. 

The  expression  leg;il  disability  means  a  disabiliiy  ;n>\n'; 
from  net  of  li;w  anil  does  not  include  a  disability  arising  !i";!i 

the  act  of  the  legatee.     In  n    Cnmr  :   Cairn-  v.  C(in,r,  ih 

->Ch.  oil. 

Insolvency  has  no  technical  meaning,  but  means  inahility 
to  pay  debts.  Freeman  v.  Boicen,  :!.^,  ]!.  17;  Re  ]fn;it/.r!-l:i<. 
Job.  «Jo;  oc)  L,  J.  Ch    2S8;  .see  I)e   TaM  v.  /,-•  7'./-., ■„/,,. 

1  Kee.   Itil;  7W/.««  v.  Crofh,  )■>  Eij.   :U  t ;  Nijwi   v.  I'.",'. 
29  Ch.  D.  i:mi. 

A  declaration  of  insolvency  in  S.  Australia  is  ins  .Iviii'V 
within  the  meaning  of  a  gift  over  upon  insolvency.  J,;''.- 
Trmf.-,  \(J  Eci.  085;  see  In  re  Leri/'s  Tml«,  :!0  Ch.  H.  ill; 
III  re  BroiKjhlon ;  Peat  v.  IlrotiejMon,  57  L.  T.  8. 

A  gift  over  of  a  life  interest  given  to  the  testator's  iviilnv 
in  the  event  of  her  doing  anything,  whereb"  she  wmiH  1" 
deprived  of  the  right  to  receive  ♦ho  rents,  took  effect  tmilntlip 
old  law  upon  the  marriage  of  the  widow  without  makiu?:  aiiv 
settlement.     Craven  v.  llrathi,  4  Eq.  '^O!) ;  4  Ch.  'JlKi. 


FOhPEITUHE  ON  BANKRUPTCr. 

Tl,e  oxoeutlon  of  an  irrovo,..!^  ,„„u.r  „f  attorney  to  recivo 
-  an„u.ty  i,  .,,u,>  a  clause  „f   f,„,Wtun.   iu   the  e      ^ 

^rn^nr"""^- "■■-"'■■'--"■'■ '- " 

Wl.oro  the  property  is  (.iveu  over  ,ipo„  l,.„kr„pt,.v,  the  .ift 

;"■■■;";"'"/";"■  -'•'"•'^•■^  «  •-.l.r,,„oy  wUi,.,.  takes  p.ce  afte^ 

<l.    .I..to  of  thewiU  a„,l  is  sulM.ti,,,-  at  „.„  „.,,„,  r's  death 

.w,tsa„„^    ,,,,,,,,,,   ,,,„,.,^.       ^^ ^^^  t^ 

/'"-r,  1  I!.  &  jr.  :i(U  ;  M,lc„t/r  V.  J/,/,.,,//;-  (i.s.jj  ...  t,.,,   , 
A,.,    .t  has  leen  heia  ,0  inelucle  a  bankrupt.,-,  whij. 'took 
.       l..l.r,.  tlK-  ,1,,,..  ,,£  the  will,  „„,,  .,,  ,„,,.,„;„  „,  „,„ 

("'4;  -  Ch.  248;  see  »'„/  v.  m//i,a.s,  (181);,)  1  Ch    132 

Lut  the  same  eonstrnetioa  will  not  lo  „pplie,l  to  a  gift  over 
-™rr.„ge  w.thout  consent,  though  it  is  eouplej  ,vitl  bank 
ru,^andaW,o.     /--  -v  ««;..„;  .vi„  v.  «,,«:. 
(IWl)  1  Ch.  4.il,  afFnncl  C/,„ju„n  v.  Pn/^i,.,  (V.m)  A.  C. 

S...CO  the  object  of  the  gift  over  is  merely  to  preserve  the  ' 
property  from  going  to  strangers,  if  the  bauK^^pte/is         .,    a 
Wore  any  payn^ent  accrues  due,  the  ferfeitur    d  ,os  not  take 

W,40L.J.Ch   80;    j3j,,.,,,3^    .WW  v.  .V, ,12 

Oh.  J.  lo^  ;  .«ee  .»o*,„,  v.  Tfosc,  4:3  L  J  Ch   'fu  •   ;■  ;    , 

J*....aoch..^.;W..,i:;'-2V^^-- 

cli.2.33'  '''  ■^'"'^'"■'■'""■"■''•-   O'"".'/  V.  0^,v,y,  (18U.^)   a 

not^ll'"'  r?^  ""  '"",""'"'"'  *^'^''  "  "''1"™  "'^  forfeiture  will 
ot  to  effec  waero  the  .ankruptoy  is  annulled  within  a  year 
omthe  testator-s  death  if  there  is  no  right  to  any  payment 

This  principle  would  not  apply  if  one  of  the  terms  of  the 
Z^^^;^:^}^"^  ^Uvidends  accruing  up  to  that  til 
^^uU  ^be  pa.d  to  the  assignee.     /„  ,.  p„,„;,„„,.,  ^,,„,,_  jg 
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CONDITIONH  SrnsKC^TTKNT. 


Hanltniptcy 
ilnriu^  prior 
life  Ohtatu. 


Ch»p.  XLVI.  Tln'Sf  jiritii'Ii'lcH  Iitivp  no  nppllratinii  wlicic  tlio  fropilr)m  frnm 
biinliruptcyis  a  coinlition  jiriTi'ili'iil  lo  tin-  vcstinn;.  Cu.r  v.  Dni- 
hliniii>ii\  tJ  Ivj.  4S"J ;  seo  Sumurf  v.  Suuiiir/,  xnpnt. 

Siiiiilnrly,  if  flip  lif<'  interest  fjiven  over  rii  1i!nikni]it(y  i^ 
Piilijoct  to  ft  j.rinr  life  intirost,  tlin  fjift  over  tiiki's  cfroct  .m  ;i 
bankruptcy  diiriiij^  tlio  life  nf  the  ]>rinr  tcniiiit  for  life.  S/„i,-/: 
V.  (Wsfraf,  -20  ^^.   170;   Jf„;/!/>Yuf;/r'     Tnisfs,  Jnlnis.  i^. 

And  u  gift  over  iijion  hnTikruptry  will  curry  over  an  acmii  rl 
slmro  (lirectrd  to  ^'o  in  tlio  panv  mannrr  ns  tlio  original  t^]\:wi\ 
tlionph  not  iii'i-rning  till  nftor  bankrupti^y.  Jhrsfff  \.  liur.-'/. 
30  B.  'JoO. 

In  the  onsG  of  forfoituri'  by  Imnkrnptcy,  tlio  forfoitnro  takr- 
effect  as  from  tlie  act  of  bankruptoy,  and  not  as  from  ilu' 
adjudieatioo.     Monftjhn-  v,  GHulnlht,  (1001)  1  Ch.  43">. 

A  proviso  for  cesser  if  the  bonoficiary  "  should  by  liis  ipwh 
act  or  by  operation  of  law  bo  dejirivod  of  the  absolute  persnual 
enjoyment  "  of  his  interest  does  not  take  efTei-t  by  the  IcncdriniT 
beiDf?  convicted  of  felony  and  sentenced  to  penal  servitiub'.  ]i, 
Ihxsh  ,  Ihir/f'f/  V.  A7;*//,  ."i?  li.  T.  *J10. 


Date  from 
whifli 
f'trft'ihjre 
tukt'H  effect, 

Penal 
Hcn'ituilo. 


SkPARATK   l^sK. 


Separate 
e!itatc. 


Ijiider  the  irnrried  Women's  Property  Act,  l8iS"i  (■)•>  i\:  i'i 
Vict.  0.  70),  8.  ^*,  e\cry  woman  nuirricd  since  the  Act  may  Imld 
as  bor  separate  jiroperty,  and  dispose  of  as  if  she  were  a  hiui 
Hoh\  all  real  and  personal  property  belongin-  to  her  at  \\\c 
time  of  her  marriage  or  acquired  or  ilevolving  upon  lu  r  afti  r 
marriage. 

And  by  sect.  ^>,  every  -woman  married  before  thf  Ai  t  nmy 
liold  and  dispose  of  in  manner  aforesaid,  as  her  separatr  pM- 
perty,  all  real  and  personal  property,  the  title  to  which  ai  ciuc' 
after  the  commenceniont  of  the  Act. 

"Whore  a  married  woman  is  entitled  before  the  comment  nu'iit 
of  the  Act  to  a  reversionary  interest  in  property  whii.-b  falls  iutn 
possession  after  the  eommeneement  of  the  Act,  or  to  hnul  \\]\\'.\\ 
is  sold  under  an  overriding  power  after  the  commeinoniont  of 
the  Act,  her  title  does  not  accrue  after  the  commencement  uf  tin? 
Act  ('?)  ;  but  a  mere  apra  ^uccf:<^ir.ni-s  before  the  coiuuiciiOrriii-r:' 


SKI'AKAIK  USK. 
Kift  in  favour  „f  „„w  ,      ,  ■""  "'  "  '""'*■'  I">-'.  ">i,l.r  „ 

W^noMfit"::     ;t;:TT"^''!''""-■We. 
(5<i  &  .07  Viot.  0.  ;^-t)      /„   ,„   ,  V         ■■'"*'■''  ^"•-  ''"■'■■' 

•''•^i'D  1  ch.m-  }„      r    '"" '"'"'  ^""■'■'■■""«''v„./, 

The  Act  Joi.s  not  nffct  (li„  i,„  i       ,.      .  , 

•l-tl,,tolior,i,„li.,,os.S        .    h'""''  ?'"•""  '■'^-'^'« 
''V  thn    crtoM-   in    l,„;       '"""•'■• '"■'■''"^*-yl'i»  <>'.mn,.v 
tuno.M    ,n    hor    un.lisiiosed-of    r«il    ...tiif,.        ;       ' 

""■'"""  '•■  ^ri'"rion.  (mn)  i  q  b  4'ii  .  ir        ),         '  ' 

--n.iKMLo,.l,:X!,;    ;:~';^; -n.^onii, 

?"///«•  V.  Mrwl,    A  l)    3    t  s        -  '"''"'  "■""""'■ 

ai).  28S.  ■      •  '    '  ■  ^■'  :    ''""P'l-  y.  M„rl„i„M,7 

If  sl„.  disposeil  of  hnil  sfttlo.l  to  her  „.r,n,..,« 
I«.'.t.on  defeated  the  l,i,,,b,.„,rs  title  l.v    I  "'"'  ^"'  ''''■ 

'      "^  "'"""'^  """»■■"  a  lK„ver„f  disiiosition.  " 
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CONIJITIONS  SUB8KIJUENT. 


Ill 
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Chap.  XLVI. 


Kflict  of 
M'|jiiriiti'  UHU 
iiri  iiirtihjr. 


Chattels  rrol 
to  Hopurato 


(!iiattels  in 
pi  wMfSfiuu . 


What  wordfl 
create  a 
acpuratu  uao. 


If  till)  ninrriiil  woniiill  il'tM  mil  cNcriisi'  liir  jiowcr  ■( 
ili-lii-it!iiii  till!  BO[Kiralr  iiM'  i.i  i'\liiiu4i'il,  mill  ui«iii  Imr  iliiilli 
thi'  liii>b:iiira  lifflita  ii'vivi'. 

Tlii'ri'fi)rL',  ill  tlio  ciiso  ot  liiml  j,'ivi'n  to  tliii  w'iinriiti>  usi'  i.[  n 
iimnii-'il  wiiiuaii  wliii  ilifs  witliout  niuking  a  Jininisitiiiii,  tl,r 
huslnmil  ia  L'lititlcd  to  nil  iMtiitc  by  tin'  curtesy.  lli,l«H^  v. 
Jtijin//,  1  Atk.  (IU7;  1-o/Ml  v.  Ti/ni;  U  Sim.  Vi^>;  J/i/.Ww, 
V.  lli'ii/ri/,  S  lOii.  l:)U;  Ctiojur  v.  .V,in/i,iii(M,  7  C'li.  D.  l;^^; 
i.vuiTu'.iiig  llnd/e  V.  Gniiiliiuil;,  .'i  Atk.  liTi).  71'),  71(i-,  1  V.-. 
SfTi.  i.'iiS,  mill  J/w/i'  V.  U'lUln;  :i  Eij.  MT. 

The  aim  of  Ikiimtt  v.  7Mi/.«,  'J  1'.  AV.  :illi,  is  bonu'tiuir- 
titwl  as  nn  nutliority,  tliut  an  csiircss  dcclanition,  that  i'iiitr,-y 
is  iiot  to  iittiuli  to  liiuils  giwn  to  tlio  8c|iariiti;  use  of  a  iiuiiiul 
wimimi,  woiilil  bi!  olftn-tual,  wliero  no  disiiosition  is  mailo  "1  ih. 
laii.ls.  Tlio  iiuostion  iHil  not  arise  in  tlio  case,  as  both  hii»l  .iii^l 
ami  wif'i  wii-o  iilivo. 

Chatti'ls  real  bfloiigiug  to  the  wifo  to  Iior  .separatg  use  vi>!  iu 
tlio  hiisbauil,  Jiiir  iiinrili,  if  slio  (.lies  without  disposing  of  tlniii, 
Anhrr  V.  L(il(i»lrr,  I.  U.  U  Eq.  JM. 

And  it  seems  chattels  iu  possossion  bi'Iouging  to  the  wid- 1" 
hiT  fep:iralo  use,  and  not  disposed  of,  belong  to  the  Iiii-ImihI 
wilhoilt  the  necessity  of  taking  out  adniinislratioii  tn  llir 
wifo.  J/o/iw//  V.  luHiiiihj,  111  Sim.  -i'A;  JUnl  v.  r.'i'jnu: 
l:j  C.  D.  (W!). 

In  eases  not  within  the  Married  Women's  I'roiierty  .i.t. 
1882,  the  marital  right  will  be  held  to  bo  excluded  only  by  a 
clear  indication  of  intention  to  exclude  it. 

The  word  "  separate "  is  sufficient  for  this  piuiniSi', 
whether  the  legatee  is  married  or  not.  Airliii-  v.  /.''"'■'. 
7  Ir.  Eij.  478. 

On  the  other  baud,  such  words  as  "own  use,"  "iil.-oluti- 
use,"  or  to  pay  to  "her  own  proper  hands,"  are  not  iiiuiij:li. 
whether  the  legiiteo  is  married  or  single,  or  whetlier  tinslui 
arc  interposed  or  not.  l!i/cri>/t  v.  Clirixti/,  3  B.  iia8  ;  T:ih  r  v, 
Liihf,  2  K.  &  M.  iri;  Bhikluw  v.  Lam,  2  Ha.  4U  ;  T«:il"' 
V.  lilMidou,  -i  Jur.  N.  S.  C:il;  Willt  v.  S^ii/ii;  1  JlnJ. 
■iUl) ;  liuheiis  v.  Spim;  5  Mad.  491;  llialcs  v.  .S/'ih'''/-,  -' 
Y.  &C.0.  001. 


It 


skpahatk  vhe. 


fUl 


e"X-::rri:*::,'-'- ■'•---"-,... 

'"""/"•'■  V.    WVA,  II  j„-  TV  s  ,    ,  "'"'"  "  "'l""'"!"  us... 

I.  n.  (i  E,j.  411.  '   ^"  '■'■  -'/"^'/'"'"■«  /C^M,: 

The  snmo  liiis  hocn  Iirl.l  ,,1         ,i      , 

»»^'S;;:r:^:™«7;'V'"t""^"-^ 

'-if!x;^t^!r,:''^^r' '-'--'■^- "- ^ 

»»n>e  to  her  sepa     J  ,  ,      7*;"  """T'-^  '--"-"(  of  ,l,o 
'WiiDftand  the  lnr,I„n  r.t   '      ,  .  '''"■*''   inhnhnl  """l '■«.],  ■• 

'"'■  ^'"■'.  V.  li^L  VT"  ?'°"  "■'--•'— tit  ^^»;^';;;j: 

'■«•  1  Eq.  110;  L.  E.'4  n  I  ;«7-     ' '■  -"""'^  '■■  ^'^>"■'"■ 

I.lv. 


(ll'2 


(oMlirioNB  HUlWEliUKNT. 


Okap. SLTl.  a.  A  gilt  to  "A,  tlio  wifo  of  B,  for  her  »ole  u««,"  (Terilf! 
a  lepnroto  u»o.  Imjlifiild  y.  Coijhhii,  2  Coll.  247  j  Fiii-n't 
T.  Nmil/i,yV.  N.  1H77,  21  ;  In  ir  AmiW  J-:,t„h ;  Milim- \: 
Miliier,  W.  N.  1880,  10 ;  Minil  v.  Ihiim,  17  Cli.  D.  7!il. 

h.  The  «nmo  lia»  boon  lielJ  -./liero,  tliougli  tlio  l.'gat.o 
was  not  in  tlio  gift  to  her  rolcrroil  to  ai  marrioJ,  it  niipciirod 
from  otlii'V  parts  of  tlii'  will  tlint  «ho  wan  n  marriwl  woniiin. 
amii  V.  Urilln,,  1  D.  .1.  &  H.  lili);  Ihrtlont  \.  ]'.,„,,: 
1.  li.  2  K.i.  2IM. 

lint  this  is  imt  tliu  ra«o  if  tlio  logjt>'.'  lia  tlii>  testator's  "Wii 
wifo,  BO  tliiit  she  must  be  ilisio\i'rt  whi'ii  Itio  will  tako9  i-II.tI. 
(Illhirl  V.  Arv/,-,  1  1).  J.  &  S.  :iH  ;  (hrni  v.  .V.iridni,  1  Vr.  CID. 

r.  It  tlip  loRiitoc  is  unmiirni'il  at  the  tiiiii',  but  tlio  ti'stiitur 
sliows  that  Iiii  contemplates  lier  niarriiigi',  nml  oxprc*>ly 
wishes  to  f,'unr.l  against  the  el.iinn  of  a  future  hushann,  tlio 
same  eltect  will  follow.  7iV  jmr/r  Killlrl.;  :!  Sf.  D.  &  |i,.  il. 
4H0  ;  In  re  Tnm/r-  Trml,  I,.  11.  1  K'l.  "<«1  ;  see  JM.rr  v.  lur. 
11  I,.  IMr.  ■'!. 

(/.  So,  too,  if  a  trust  is  (.realoJ  coiiBueJ  to  the  partieuliir  (.-ift, 
and  no  other  motive  for  it  is  discernible.  A'/iimyou  v.  ^1/vi/ //•/;;■. 
iriVes.  41«. 

But  tlio  more  interposition  of  trustee!  will  not  give  tlie  wnnl 
the  force  of  separate,  if  the  trust  is  created  for  the  };rncral 
piu'poses  of  the  will,  and  not  confined  to  the  partii  ulnr  s;i(t 
M'Mr//  V.  Iloiren,  T-,  R.  4  11.  1;.  2SH. 


upon  antiii- 
pstioii. 


III 


I'KsruAiNr  n'(i>  Asridi'.vrios. 

A  married  woin m  may  be  restrained  from  anticipating  t!ie 
rents  and  profits  of  real  estate  and  the  income  of  per-onaltv 
given  to  her  separate  a^e ;  a  restraint  upon  anticipation  may 
also  he  imposed  upon  corpus. 

A  married  woman  cannot  get  rid  of  the  restraint  by  adiiiissini 
or  estoppel  or  in  any  other  way  by  her  own  act.  /.'"','/  /'"'"""« 
V.  Fiibei;  (189X)  1  Ch.  144. 

A  restraint  upon  anticipation  imposed  by  the  will  ef  an 
En"lish  testator  bind?  a  legatee  domiciled  in  a  oonntry  wIipk 


Hit  i  , 


HMTIMINT  irCoN  ANTlCirvnoV, 


l.'IIH 


/;,v,.,/,',„. 


J    Chip.  XLTI. 


B.  2IK. 

Jeath,  this  direeticu  doe,  n,  f  ^"  "'^'■"■'  ''"  ""^'^  •'«■• 

™-"t.     rv,«.,.  V.  .,/„,,/.„„.,  ,  ,,,,  ,:  ;;;"'■  '-  ''-ban,.-, 

•l/-'/„.„/,/,  ,,,,,,,       '     '''^  ""■''"'  '»  'te  corpus.      (■„„,„ ,■  ,. 

A  married  womau  entitled  to  real  ,sf«<     f      f. 
-parate  uso  without  i.o«.er  nf  „   *•         •  ^  ''^^   '"   ''"■ 

r^wor  of  disposition,  'Z^l:^^  ""'',"  '^■"'"""•""^ 

;e«^ofaue.aLr::::.t/~t-»,-- 
'■t'o;'::t:cr:.:;r:,r"ir -"^^ '»'''" -'^•- 

^^.l^^T^f-''  '"  "  ""'^'-^  —  '=--■' 

» «i"o  of  proceeds  o^   :ale  or    Ih    .otl  7""'  ""'  "  ^'"  "'      "" ""•'• 

':*-t  ...on  anticipation  bei,:  ho    '.'i™^  7-'  "'^^ 
-.auu  .neffectual  in  the  latter,    s'e/r        '"         '""""' 
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CONDITIONS  (tlllWEQUKNT. 

Kq.  lO!) ;  III  ir  rimiiilili.ii'K  Tiwh,  H  Ch.  I).  ■!£" ;  In  -     /''"'""  . 

siiiiiii  V.  .smM,  r.i  I'll.  i>.  ■.'";  /"  '■'■  <"/'"'.'■«  Tiiinii,n  (;ii.  n 

71(;  //I  ,;■  Till: I- :  Ai-mM  v.  A''//i«»,  411  !'•  T.  «0.j;  61 
li.  J.  eh.  7','l  ;  ;10  W.  li.  '*'<'l;  /"  '■'■  I'oniiil"':  Coouiln'  v. 
J'lirfilf,  W.  N.  lM*t.  lii:» ;  tiv,  loo,  /iV  «''!■'',  1  N.  U.  :WI ;  1" 
Jur.  N.  S.  nn;;  /.'.•  (.'././..V/'..  Ihi-li,  11  Jiir.  N.  H.  7WI:  /A 
,Sy/T,'  7'/W<, ',>  J.  &  11.415. 

This  iliatinctiun  is  now  ov cirulcl.  Tln'  tni.  test  in,  dcii'H  tli" 
tosliitor  iiitoii.!  Iho  {unJ  to  bo  |iaiil  to  tlu'  married  woman,  i.r 
iloci!  hu  iiit.'ii.l  hiT  to  injoy  it  only  i»  t'"'  »1"»P»  "f  '"'"""■ 
//)  IT  llimii :  (l/l,il/r'i;ni  V.  /u)///,  U7  Ch.  1>.  111. 

II.  Wli.Tc  a  fimJ  is  t-'i*'"  immoJinti'ly  to  a  legntci'  witli 
a  direction  to  pny  it  to  her,  tlio  diivution  to  fny  oveiTi.Ics  ii 
rcstrniiitou  nntifii>iitioi).  /»  rr  f//r//'»  .Selllniinili :  Jm«.«  >. 
Giitiiinml,  :ll  Ch.  1).  8.">,  Tl'.'  (im  to  tho  1,.VP0/.,  which  y.M  iiul, 
howoviT,  Imforo  the  Court) ;  /"  re  I'f'ii-oii :  lIulMiii  v.  .'/",■/".. 
■(••.  AV.  11.  •.'■)•-'•.  UiiMill  V.  Lniidii;  (IHOI)  1  Ir.  ■M». 

b.  lint  wlipro  n  fund  is  nivtii  on  trust  fur  a  logiitc...  a 
restraint  on  iintitii«iliou  will  ho  etti'ctmil ;  nud  thr-  fiut  that  :li.' 
fund  ia  nivi'ii  after  a  life  inti^rest  or  a  iu'viod  of  urciuiinlati  ,,i, 
docs  not  of  itself  show  that  tho  restroint  on  anticipation  wu-s 
meant  to  cease  when  tho  fund  fell  into  possession.  In  ir  './,;/■ 
Siltlriimiti,  iiijn-a:  In  ir  TwdU  ami  2\i'nl>u,iM\<  Conlml.  .'iT 
Ch.  D.  414  !  Re  Jloliiien  :  Ifnlhin  v.  Jlulmen,  07  L.  T.  '^^'i ;  sue 
/;,  re  Ciiriri/:  Gibson  v.  Jl'";/,  ■1-  Ch.  1).  :i(il. 

In  tho  case  of  a  reversionary  interest,  tlie  restraint  may  li^' 
intended  to  opply  only  until  it  falls  into  possessi.ni.  /.-  r^ 
lloini :  O'lliitlumii  v.  KiiiiJ,  -'7  Ch,  D.  411;  Re  Milniml :  S,vl. 
man  v.  llohdaij,  ST  h.  T.  4711. 

AVhere  there  was  u  direction  to  accumulate  tho  income  A  a 
fund  and  the  rents  of  realty  during  the  lite  of  an  annuitant 
and  after  her  death  to  stand  possessed  of  tlie  fund  and  reallv 
with  tho  accumulations  in  trust  for  a  married  woman,  whnin 
the  testator  restrained  from  anticipation  during  the  annuitaut's 
life,  it  was  held  that  the  restraint  was  effectual,  and  the  marri.J 
woman  could  not  stop  the  accumulations.  In  re  .^r'l"'""' 
T/inmnn  v.  Sjinirer,  30  Ch.  1>.  18:!. 
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iucume  due. 


ApportioiR';l 
part  III  t 
iisfliguiiblc. 


Costs  out  of 
property 
Bubjwt  to 
restraint. 


But  if  tlio  gift  in  ilefault  of  nppointniont  i«  followcil  bj 
a  roecipt  datise  njiiilicil  to  tlio  samo  rents  ns  tlioso  slio  has  powor 
to  npjtoint,  tlio  restraint  upon  anticipation  will  extend  to  tli^' 
wliolo  gift.  .Viioir  V.  Jfiore,  1  ( 'oil.  "it ;  Hmii;i  v.  lliliiiliinl, 
1  I'll.  Ci-'O. 

A  restraint  ii]ion  anticipation  ilocs  not  alfect  income  wliiili 
has  aocruoil  duo  tliough  not  paid,  llooil  Iiiii'r>i  v.  llinut^  (ISiiiif 
A.  C.  174;  overruling  Cms.  IIihiuI',  (18111)  I  Cli.  1117;  //-«»/ 
llm-rx  V.  CdHiiort,  (WW)  :.>  (J.  B.  "i-jil ;  I'illvr'i  v.  Eilmnls  71 
L.  T.  788,  BO  far  as  ruidiii. 

A  judgment  against  a  married  woman  restrained  from 
anticipation  can  therefore  he  enforced  against  income  du(!  :ii 
the  date  of  tlio  judgment,  hut  not  agains-t  income  afterwards 
becoming  due.  In  rr  Liimle;/,  (ISOf!)  i  (.'h.  ti'M;  Wlulelr,!  \. 
Eilicnnh,  (18i)0)  2  (J.  B.  18;  Solif/,o  tf  Co.  y.  (lhU,>j,  (lln-, 
A.  ('.  !I8. 

But  a  married  woman  restrained  from  anticipation  cannot 
assign  an  apportioned  part  of  the  income  arcruiiig  at  the 
date  of  the  assignment.  She  can  only  assign  what  ]i:is 
actually  become  payable  ac<ording  to  the  iiistriinicnt  unili  r 
which  it  is  payable.  ///  re  Bntllr ;  Julhiinh  v.  JInn/.N.  ■_' 
D.  J.  &  S.  79. 

Sect.  2  of  the  Man-ied  AVomen's  Property  Act,  1893  (-".0  \  .:7 
Vict.  e.  C3),  provides  that  in  any  action  or  proceeding  instituted 
by  a  woman  or  by  a  next  friend  on  her  behalf,  the  Court  nuiy 
order  payment  of  the  costs  of  the  oppo.site  party  out  of  prop'rty 
subject  to  a  restraint  upon  anticipation. 

The  section  applies  to  an  appeal  or  an  application  for  jud^'- 
ment  or  a  new  trial  by  n  manied  woman  who  is  plaintiff  in  the 
action  (r/),  but  not  to  an  appeal  by  a  married  woman  wli'>  is 
defendant  in  the  action  (i).  I)me/  v.  E//i\  (190.J)  1  K.  II. 
574  (a) ;  llooil  Barn  v.  Cathcnrt,  (1894)  3  Ch.  376 ;  Ilfwl 
Sam  V.  HcriW,  (1897)  A.  C.  177(4).  See,  too,  CridiH  \. 
CniM/,  (1902)  r.  177. 

The  order  is  not  a  matter  of  course,  but  the  onus  ^'os  on  the 
married  woman  to  show  why  the  order  should  not  be  made. 
The  mere  fact  that  the  husband  is  a  co-plaintiff  is  not  a  rciisoa 
for  refusing  an  order.  Viudc;/  v.  Pairki/,  (1905)  1  t'h.  -jy-i . 
.Wiir/iioiic.-<.s  ofllmlly  v.  Giidrll,  (1900)  2  Ch.  Cull. 
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"I'lilion   !;,„t  ,.     pay,.,.rtai„  logaWcs  ch.p,  XLVI 
'  ■■  ""'d't'""  ■^ubsequont.     /,„„J,y  v '. 

To  par 
loiracies. 


T"  pay  debts 
"t  another. 


A  devise  to  A.  on 
within  a  certain  time 
Malonejj,  n  C.P    143 

A  devise  to  A,  "f„r  which  he  is  to  nav  f 

.. ...  p.«  iXTr;  'ii'ifr  r  -'■•"•■ 

onnveyed  to  B     A    „      i,  ,j  executors  havinj; 

j-tu  10  ii.,  A.  was  held  ent  t  ed  to  redeem      r 
Carson,  6  Gr.  368.  reaetm.     CarsoH  v. 

If  a  condition  subsequent,  as  to  maintain  \    ),„ 
«iWe  by  reason  of  A  's  death  the  ^^7      u    i'         ""^^  ""P""-  ?rffl'""°- 
B"""",  9  O.K.  481.  *      "  "''''''"""•    '^™*''»'  V.  -°""""'- 

A  devise  on  condition  that  the  devisee  nav  off  „  c.,^  ■ 

7^"""  "'s  "fetime,  the  dev  se  is  abioliito     iu.b-- 
Lundy,  21  A  R  ."ifin     Ti,     •  j  aosoiute.    McKmnon  v. 

— i^lc;:rfc:::::^^s:^r^- 
.ldr,ln::sr:e:ai:!l?  "" "  T'""  •"'-  -"— . 

isnot  forfeitedif  part  ofThe       1  '  ""^  "'""''  "'='="?''"«■  ST'"-"' 

."rv  authority     «  " Lit  ^r"  ^^''"P"'"^''  '""'er  statu-  S""""- 

farmer  working  the 'Ind  ,n         ^  ',''"''°''  ™''^""'-^'  "■• 
breach  ot  the  condition  a.s  to  a.ssisting,  but  a  re- 
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When 
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required. 
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tion not 
broken  by 
temporary 
alMcnce. 


When 

ooiidltlon 

unnecessary. 


To  occupy 
and  maintain 
others. 


<luost  for  aiiai.stance  must  first  be  shewn  before  failure  to  assist 
becomes  u  breach.  Doc  tlrm.  ilycrs  v.  BaiiHcau.  11  N.B.R.  8!l. 

Where  a  condition  subsequent  is  broken,  the  estate  given  on 
the  condition  does  not  terminate  until  the  party  next  entitleii 
does  some  act  to  avoid  it.    Leech  v.  Leech,  16  Gr.  .j72. 

Liberty  to  occupy  land,  provided  that  the  licensee  support< 
the  testator's  widow,  re<|uires  performance  of  the  conditinii 
to  support  only  in  ease  of  occupying;  and  there  is  no  breach 
if  no  occupation.    Bonijherty  v.  Carson,  7  Gr.  31. 

A  devise  to  A.,  with  the  right  to  B.  "to  have  her  own  fnv 
will  to  stay  on  the  premises.  .  .  .  and  fur  her  to  have  a  (|iiii  t 
bom.'  and  maintenance  as  long  as  she  may  think  good  to  hcild 
to  the  same  privilege."  is  on  condition,  and  does  not  beeimic 
absolute  by  B. 's  not  continuously  residing  on  the  land, 
Ilesp  v.  Bell,  16  Gr.  412. 

A  condition  that  A.  shall  divide  other  property  than  that 
devised  to  him  eqtially  between  himself  and  his  brothers  aiKt 
sisters,  is  not  broken,  u  liere  A.  for  a  time  received  all  the  rents, 
and  the  brothers  and  sisters  were  found  to  be  equally  entitliil 
with  A.  without  any  act  of  his,  and  sold  their  shares.  Mm- 
donald  v.  Macdonell,  2  E,  &  A.  341. 

A  condition  annexed  to  a  devise  in  fee,  that  if  the  devisee 
will  not  come  to  live  on  the  land  the  rents  should  be  givm  t" 
another,  is  void.  Hamilton  v.  McKellar,  26  Gr.  110;  and  sec 
Ferguson  v.  Ferguson,  1  A.R.  452. 

So  is  a  condition  that  the  devisee  shall  reside  on  the  lanil 
during  his  natural  life,  though  there  is  a  devise  over  in  lasc 
he  does  not  come  to  reside  on  the  land  within  a  f\\n\  litiu' 
after  the  testator's  death.    lie  Koss,  7  O.L.R.  493. 

But  a  condition  that  devisees  shall  remain  on  the  land  iiiid 
maintain  their  mother  and  sisters  is  good,  and  is  broken  li,v 
their  selling  the  land  without  providing  maintenance  l/r- 
Isaac  v.  McLeod,  7  N.S.R.  232. 

A  devise  to  a  daughter  in  tail  male  "provided  she  continues 
to  bear  my  name  through  life"  does  not  prevent  the  teiKint  in 
tail  from  barring  the  entail  and  conveying  to  a  pure)i,i>.'r  in 
fee.    Be  Brown  d-  Slater,  5  O.L.R.  386. 


RELIGION. 

It  has  been  held  that  it  is  a  good  eondition  annexed  to  a 
dev.se  ,n  fee,  that  a  wife  make  a  will  in  favour  of  two  ehild- 
ren  named  by  the  testator,  there  being  a  provision  tliat  it  she 
should  fail  to  „,ake  such  a  will,  the  estate  was  devised'to  the 
two  ehddron  instead  of  to  the  wife,  lio  Turner,  4  O.I.  R  578 
Though  this  ease  was  treated  as  a  devise  on  condition  it 
would  seen,  rather  to  be  a  ease  of  a  devise  ui>on  trust. 

A  beqaest  to  a  widow  absolutely,  "however,  with  the  ob^er- 
v-at>on  that  should  she  marry  again  then  she  shall  receive  one- 
th,rd  part,  and  the  residue  shall  be  equally  divided  between 
children,  ,s  a  gift  of  two-thirds  on  condition  of  not  marrying 
again,  and  is  valid.  Re  Ddhr,  C  O.L.R.  711,  And  see  V 
dem.  Livingstone  v.  Corrie,  5  N.B.R,  450. 

So,  a  bequest  of  an  annuity  to  a  son 's  widow  as  long  as  she 
remains  unmarried  is  valid.  Cowan  v.  Allen,  26  S.C.R.  292, 
Where  there  i,  a  gift  to  a  child  provided  he  marries  with 
the  consent  of  executors,  but  there  is  no  gift  over  for  non- 
compliance, the  condition  is  in  terrorem  onlv,  and  the  gift 
absolute  on  marrying.    Re  Hamilton,  1  O.L.R.  10. 

A  condition  precedent  to  the  vesting  of  a  legacy  in  favour 
of  good  morals  is  not  in  terrorem  because  there  is  no  gift  over 
Re  Quay,  14  O.L.R.  471. 

A  bequest  to  a  society  for  the  promotion  of  agriculture  for 
he  purpose  of  providing  prizes,  contained  a  condition  that  no 
treemason.  orangeman  or  oddfellow  should  be  qualified  to 
receive  a  prize.  y«<fr.,  as  the  validity  of  this  condition.  A7„- 
seu  v.  huisey,  2G  0,R.  99. 

A  devise  over  if  a  devisee  embraced  the  doctrines  of  the 
<  hurch  of  Rome,  and  at  any  time  after  his  ma.joritv  aeknowl- 
e<lged  himself  in  connection  with  that  Church,  is  a  double  con- 
ri.t.on   and  is  not  broken  by  the  devisee's  belief  in.  and  prac- 

'" *  !'"'  ''"''''«  "f-  ♦'"'t  Church,  if  he  did  not,  in  fact,  after 

h..s  ma.,orit.v,  acknowledge  his  connection  with  the  Church 
Um-rencc  v.  McQvarrie,  26  N.S.R.  164. 

A  condition  annexed  to  a  legacy  that  the  marriage  of  the 
lct',i  ee  shall  be  according  to  the  rites  of  anv  Church  recog- 
n.^<'.l  by  the  law  of  the  province,  and  that  the  legatee  shall  be 
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ca»p. ILVI.  educated  according  to  the  teachinKS  of  such  Church  is  valid. 
Ucimud  V.  Lumothc  32  S.C.R.  357. 

On  a  devise  to  the  widow  for  life,  remainder  in  fee  U  the 
son  of  the  testator,  condition  that  "if  ray  son  shall  die  and  shi' 
shall  marry,"  then  over,  the  death  of  the  son  must  occur  bet'ui-.- 
the  marriage  of  the  wMov.-  in  order  to  divest  the  remaiiidi'.- 
Snell  v.  Davis,  23  Gr.  132. 

A  condition  annexed  to  a  devise  in  fee  simple  as  to  ilisposinj; 
of  the  land  is  repugnant  and  void.  Thus,  a  gift  of  real  iimi 
personal  property  to  a  wife,  "her  heirs,  executors  and  iid 
ministrators.  for  her  own  use  and  benefit,"  condition  that  in 
the  event  of  her  not  having  dispo.sed  of  the  property  durio;! 
her  lifetime  or  by  her  will,  so  much  as  remains  "in  respect  nf 
which  she  shall  have  died  intestate"  to  be  paid  to  others,  is 
an  absolute  gift,  the  condition  being  repugnant  and  ,hi 
attempt  to  control  the  devolui:ion  of  the  land  on  an  intestacy 
Bowman  v.  Oram,  26  N.S.R.  318. 

After  a  devise  in  fee  simple,  a  devise  over  if  the  devisee  ilj.' 
intestate  is  void.  Farrell  v.  Farrell,  20  U.C.R.  632;  Kerr  v 
Leishman,  8  Or.  435. 

A  condition  that  if  A.,  to  whom  lands  are  devised  in  fi.- 
simple,  shall  die  intestate  and  without  issue,  the  land  slurl! 
go  to  other  persons  named  is  void.  The  condition  a,,  fo  im.  v 
taey  standing  alone,  would  be  void;  and  the  condition  as  t. 
dying  without  issue  being  coupled  with  it  and  not  sevfralili 
therefrom  is  also  void.    Re  Babcock,  9  Gr.  427. 

The  result  of  the  cases  in  Ontario  is  tha*  a  partial  restraint 
on  alienation  contained  in  a  devise  in  fee  simple  is  valid,  lait 
a  total  restraint  is  invalid.  The  cases  range  themselvis  in 
three  classes,  viz.,  (1)  restrictions  as  to  the  time  during  \iliii'li 
alienation  may  or  may  not  take  place;  but  a  total  restricli..i]  is 
not  valid  merely  because  limited  as  to  time.  (2)  Restririioiis 
as  to  the  mode  of  alienation.  ( ))  Restrictions  as  to  per.v.iis  in 
whom  the  land  may  or  may  not  be  conveyed. 

The  following  restrictions  have  been  held  to  be  partial  ami 
valid : — 

Not  to  sell  during  the  devisee's  life,  but  with  lihnrty  to 


Ah  to  dying 
inte«t«t«.  and 
wlthoui  iesue. 


HK^SK-ft^ar^SW-MP  '■MIW 


•^Af        W 


REIMHNANT  CIlNDITlOX-l 

..'c::;: no!K"3;r" '"'-' » •■ 

Not  t()  nlion  ,jr  inciiml»T  iimil  „,„.  „f  ,„• ,    i     ■ 

O.K.  107.  '''"'"  '"  '•'"'''■•™-     "'  ■^■"n/-™^..  18 

•Vot  to  bp  sold  (luring  (h,.  ileviNP,.-.  i:f  .• 

^_^  Not  duHn,!,.  lifetime  to  .ort.a..  ,..,,.    /,.;-„,,,.„ 
None  of  the  devisees  to  hm,..  ti,        ■    i 

»"«nmnaKcment,  the  exeeu  or  to    "™*7' *"'''' ""  "eoo,,,,,  „f 
•h-  Martin  eatat       k7       Z  rf  »  "  ''"""^'  """'"'  "> 

^^«::rt:r;=- ;-:■■-; 

«»r.i ..;..«,;;  1  T  '*' '""  '"■ """""'  ■■■ 
'■.*:r;r.:  ■:::-,:::  «™^^ 

restraint.  "mitat.o..  as  to  time  is  not  partial 

'""'tuition  of  the  estate  °,  ''™'^'--  Th,s  was  treated  as  a 
«'-ati„n;  and  tCh'ld  th  ,  ■■'  "  '  ™"''-"™  "^"■-^ 
-"''^■^-  to  A.  .„  fee.    «...„  r^^        f^  ;--  "ves,  re- 


646/ 


CONDITIONS    SUBSEQUENT. 


Oh«p.  ZITI. 


ToUl 
restraint. 


Without  power  to  cliarKe  or  alii'ii  except  by  will.  Ilr  Hill. 
30  O.K.  :!18. 

Not  to  sell  "to  any  one  exeejit  to  persons  of  the  name  ■: 
O'Sullivan  in  my  own  family."  (t'Siillifaii  v.  Fliclnii.  17 
O.R.  ":)().  This  juilijnient  was  afl.-rwi'nls  set  aside  for  want 
of  narties.    14  P.K.  2'H{ii). 

Not  to  sell  or  clispo.se  of  it  to  any  person  e.xeept  to  one  or 
more  of  the  ehililren  or  cranilehililren  of  the  te.stator.  A'to;iv- 
siiii  V.  Caiiiphill.  1(1  O.L.K.  748. 

Xot  to  be  assigned  to  any  person,  except  a  son  of  his.  Inr 
twenty  years.    Pennijman  v.  McOrogan,  18  C.P.  132. 

In  Karla  v.  McAlpiiic,  6  A.R.  145,  a  condition  not  to  ,vl! 
or  transfej^without  the  written  consent  of  the  testator's  wil'. 
was  held  to  be  valid.    .See  the  next  case. 

The  following  have  been  held  to  be  total  and  void  :— 

A  condition  that  the  devisee  should  not  sell,  mortgage,  ti-adi' 
or  dispose  of,  or  encumber  the  land  without  first  obtaininj;  Hi.- 
consent  of  the  testator's  sister,  was  held  to  be  total  and  nij. 
limited  as  to  time  and  void.    McHaf  v.  McUne,  30  O.R.  .")4 

That  the  devisee  will  never  make  away  with  it  by  any  mnm. 
but  will  keep  it  for  his  heirs.  Ke  Watson  ct  Woods,  14  o  fi. 
45, 

That  the  land  shall  not  be  disposed  of  by  the  devisees  l.y 
sale,  mortgage  or  otherwise,  except  by  will  to  their  lawful 
heirs,    IleMleslone  v,  lleddlestone.  15  0,R,  380, 

That  none  of  the  devisees  shall  either  sell  or  mortgage  tlii' 
lands  devised.    Re  Shaiiacij  A  Quinlan,  28  O.R.  372. 

After  a  devise  in  fee  simple,  a  condition  that  the  land  shnnkl 
be  held  only  during  the  life  of  the  devisee  and  then  to  hvmwK 
the  property  of  their  heirs,  with  a  restriction  on  any  aliena- 
tion.   Re  Casner,  6  0,R.  282, 

Have  no  power  to  make  sale  or  mortgage  .  .  .  but  tn  2o 
to  their  heirs  and  successors.  Re  Thomas  <&  Shoniion.  :iO 
O.R.  49. 

Devise  to  three  sons  as  joint  tenants,  condition  not  tn  sell 
any  part  except  to  each  other  and  so  descend  to  their  licirs  to 
the  third  generation.    Gallinger  v.  Farlinger,  6  C.P.  itVl. 
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Clap.  XIVII. 


ClIAPTKH  XLVII. 

UMHATIOXS   nv   WAV   oK   K.MA.N„KK-„,VK.SUNO. 
I.-WmaT   ('AN.Vn.    „K    (i.v^,,-    OvK,,. 

Iv  »o.e  things  nothing  ,e.s  th„„  „„  „,„„,,,  ^^^^^^^^  ^^^  ,^_ 

legal  interest  in  tho  L^l  t  T         '  """  '"'"  "-^  ^•''"'''      """■ 

life,  and  after  his  deatli  to  ]!  or  to  ,h^  !^  ,  7?  *°  '^  '"■ 
i».-t  passes  b,  .ay  of  e^e^to ^  visf ;  "l'  "'  ^'  "'°  '.'■^"• 
-lor  the  win  on  the  death  of  the  te"  ,  t    .   '  :  '■""7"""-;' 

J/«.w  of  Liin;,ool,  I,.  ]{.  lo  (i.  y  j^i        '^'  '  ■^'"■""""  v. 

In  some  cases  the  nature  of  tho  property  i.  .„,.!,  ,.      .  , 
allow  of  suceeisive  limitations;  thus:-  '""  '" 

Things  (,,„.  ,),,„   ,„„  roimmmilm-  ennnot   ),„   „• 

.less  they  fom,  «,rt  of  a  stoel-in.t™  ,        l '".  ?."""_  ''-^'  c„„,„..„. 


St;::"::^.''™,"^^'  of  a  stoeU,n.t™de.     7.,„„^.v.7?„„.;^  j.S;=„. 


3  ITor.  m  ■  Amirrw  v.  J«/,.,„-  I  Coll  690  ■  r 

Bttt  a  gift  of  so  mueh  „f  the  torfa*-  •      • 
^-oosumeinthehouseisetfeetuaU^ddrrrft 


L'  Kivcn  uvir. 


IT  11  ''   .-Mimi^mr  ^  xn^iM. 
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LIMITATlONfl  ItY  WAY  OF  IlKMAINDEH. 


cbftp.  xmi 


TJicP.'  t;in  bo 
iiM  I'l'iii'iiriJir 
nftcr  tin  iibno- 
lute  inti.'1-eat. 


Oift  nf 

pcrsi.iiiiUy 

lifter  !ily^O- 

lut.>  -/lU. 


Oift  over  of 
CO  much  us  a 
li'tfntee  doea 
not  dixposc  of 
iH  void. 


Lifi!  interest, 
with  power 
to  appoint. 


II 


legatee  abwilute  owner  of  the  wine.     Iti'  Ciili/cr ,  Millilihi  \. 
Siiillni;l,-M  L.  T,  :Ul. 

Absolute  interests  enn  of  eourse  not  be  liniitod  over  by  way 
of  leniiiiniler;  tlui»  a  Jevine,  if  A  dies  witliout  heirs,  after  ii 
prior  devise  to  A  in  fee,  is  void.  Tilbiirii  v.  Tiirliif,  •)  Atk. 
U17  ;  1  Yes.  Sen.  88. 

And  in  the  same  way  absolute  interests  in  pGrsoii!il;y 
ennnot  bo  given  to  several  persons  in  succession.  B;/'nj  \. 
/,()/■(/  S/iviffbri/,  o  B.  o.j8  ;  see  In  ir  rciri/ ;  Perc;/  v.  i'c/v  ■/, 
24  Cb.  D.  CIO. 

But  if  personalty  is  ^^iven  to  A  and  tbe  heirs  of  his  body 
with  remainder  to  B  and  the  lieirs  of  his  body,  and  A  dies 
before  the  testator,  B  takes,  though  he  could  have  takni 
notliiufif  if  A  had  survived.  Tii  ir  Loirmnn :  JJeirnkfi  \. 
ri:it,r,  (18l),j)  2  (,'h.  .3-18  ;  overruling  dicta  in  lli(rm  v.  Ihr:^, 
1  Coll.  41(1;  //«?//«■.,  V.  7i7//»,20  B.  IDIi;  and  Grmtiilv.  (ii-nl^'l, 
2G  B.  C21,  so  far  as  cinilni. 

It  would  seem  that  a  gift  tt  consumable  articles  to  A  for  life, 
remainder  to  B,  would  not  lapse  by  A's  death  in  the  testat'ti's 
lifetime,  notwithstanding  Aiiilnit  v.  Andirir,  1  Coll.  6!l0. 

There  can  bo  no  gift  over  of  so  much  as  a  legatee  docs  nei 
dispose  of,  where  an  absolute  interest  has  been  given  to  the 
legatee.  H'llkiiix  v.  Williiiinx,  3  Mae.  &  (r.  Gi'i  ;  IfriiilrisKu  v. 
Crim,  -J'.)  B.  '.^16;  lloiirr  v.  (ins.Wf,  ','7  L.  .T.  Ch.  24!) ;  (i  W.  U. 
8;  III  re  Joim  :  llbhimh  v.  Joim,  (181I8)  1  Ch.  4^8;  1«  iv 
Wiilkrr;  IJuiidy.  Tmnhj,  (1808) il  Ir.  5. 

Such  a  limitation  is,  however,  valid  in  a  settlement,  [nrutr 
V.  Cmilfivhl,  7  L,  R.  Ir.  347, 

Nor  can  there  bo  a  gift  over  of  what  remains  after  payment 
of  the  debts  of  a  legatee,  to  whom  an  absolute  interest  is  given. 
Vevrij  V.  J/ee/vV/,  18  Eq.  152. 

The  case  is,  of  course,  different  if  the  true  construction  is 
that  the  legatee  takes  a  life  interest  only  (see  aiitr,  p.  .314),  anJ 
if  a  fund  is  given  to  a  person  expressly  for  life,  with  a  power 
of  disposing  of  it  during  life  or  by  will,  a  gift  of  it  after  tlie 
death  of  the  donee  of  the  power  is  good,  so  far  as  the  power 
is  not  exercised.  Snniiitii  v.  Sifi'iiuin,  5  Mad.  123  ;  Pcni/ork  v. 
Peiiiiod;   13  Eq.    144;    In   re   T/ioumii's  Eilalc ;    Ilrrninj  y- 
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lliimir,  Vt  Cli.  I).  Ill;  11  ,/,.  -20^ 
a/imc  V.  Joiirs-Fon/,  (i  (jh.  ]).  ]  .  j/„, 
-'06;  /«  „.  Will.ittH:    fnihll, 


III    ir    Stliinj,.,\   y;V/„^.,. 

\ .  I-yiilliiilt,  1 1  I,.  l(.  Ir 
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L.m.tn  ions  (excluding  i,„„,e,l,W  !i„,i,ati„„,  „f  ,,„„i..ul„, 
-fatos     fall    ,„„4    natumllv   into    li„.i,,.„i,„„    ,,;,,,!,„;,;" 
...«.„  whi,.h  p„riial   „r  c.o,„i„go„,  i„„„st,  LAJI 
rr,.v.oa»ly   g,ve„,   ,,n,l   li„.i„,i.„„   varying   „„,]   „..„„.„„„!„, 
I'rcvious  (hspositiniis.  """f-iHo 

A  legal  romainJor  „t   frcoUold  mu.t   b,.   s„p,,„rtoa  by  a  i      , 
,.rov:ou.  es  ate  „t  feohoKl.  ,„l.,,.„i»  it  ea„  onh  'be  s„  ,!  ,od  'S'"..- 
as  an  executory  devise.  "  '         ^  anJ  fxccutMry 

An.l  a.  no  I.m,tat,o„  ,.„  1.  „  ,,„„,,.j,,,  f„„„,,. 
otate  l,.ss  than  an  estate  for  life,  so  no  linutation Ca  ,  ul 
:rr'T-  *°"- ■>«  ^r-  ■'  1et-n.inabl„  fee,  or  anyg.  te 

Ana  a   hmitafon   folio    :„g  „,,„„   „„   ,„„,„„„;  ,.      ' 
n.ust  .self  be  executory  and  cannot  be  a  rcainde'.     Z::, 

Where  an   estate  can  take  ,.ff„et  as  a  remainder,  it  uill 

48-' ;  Smith,  Ex.  Div.  71. 

The  death  of  the  testator  is  the  tin.e  to  ascertain  whether  a 
imitation  .s  a  contingent  remainder  or  au  e..ecutor/d^L 
T  us,  under  a  devise  to  A  for  life,  and  then  to  the  first  Z 
other  sons  of  B  in  tail,  if  A  dies  in  the  lifetime  of  the  tel W 

.«    B  has  no  sons  living  at  the  testator's  death,  the  de     e 
to  the  sons  of  B  will  take  effect  as  an  e.eentorv  lil'Z 
U«t,kim  V.  Ilopki,,,,  Ca.  t.  Tulb.  44  ^  l'm.tat,„„. 

Where  there  is  .  gift  to  A  for  life,  with  remainder  to  such 
f  her  chddren  as  before  or  after  her  death  attain  twen tout 
'"«  dense  must  be  construed  as  executory,  as,  in  the  case  ol 
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l.lMlTATlilNK  IIV  WAY  OK  KKMAINDER. 


Incidf'iitM  'if 
remaitidtirtt. 


Oktp.XlVli.  cliildnn  uikUt  twonty-oiu'  at  tln'  ilcath  nf  A,  it  could  not  lake 
I'ffcit  m  a  ri'iiinindor.  Ik  rr  Lirhmrrc  ^-  f./oi/d,  \H  Ch.  IJ.  524  ; 
.1/(7f«  V,  Jnim,  31  Cf  I).  (i:t:l ;  Dmii  t.  Doiii,  (IHOI,  ;i  Cli. 
l.<0;  overruling  on  tliia  point  llindriilniri/  \.  lliliboiit,  2  Ch.  I>. 
417;  III  ir  Wri'jiiimn :  lln/llr-Wiiij/itwii  v.  Tlnninis,  (l(HII) 
2  Ch.  95;  tec,  too,  .%,«,.  v.  Siium,  (\mf,,  1  Ch.  it,'. 

And  tlip  snmo  j.iinriiil''  hn«  Iiccii  ojiplicd  to  n  divitc  in 
idiinindcr  to  cliildnn  who  uliould  attain  twentyono,  wImiv 
there  wn»  a  nininli  niinee  iluuee  to  take  effect  after  tlio  death  of 
the  tenant  for  life  n»  regards  any  niinorH'  then  preBiimpliK' 
.'hares.     In  ir  Iloiiiiir  ,■  Iti/mrr  v.  llni/i/ri/.  56  Ij.  J.  ( 'h.  jiiO ; 

i(i  L.  T.  a8s ;  ;t.5  w.  «.  ;).-.9. 

Contincent  remainders  lan  no  hnv^i-t  foil  by  forfeituiv, 
surrender.  ..■■  merger,  but,  exeept  in  eases  within  the  Contingent 
Denioinders  Aet,  1877  (10  &  1 1  Vict.  c.  33),  they  will  fail  by  llie 
failure  of  tlio  jinrticular  estate  of  freehold,  before  the  remaind.r 
is  ready  to  eomo  Info  posseffion.  Ji/iot!i.i  v.  U'/iili/mi'/,  ■,' 
Dr.  &  Sni.  532 ;  I'lm  v.  lln//,  ■',  Erj.  3!»'J  ;  Pmirn/  v.  Vmin,/, 
9  Eq.  3H<;;  Ilrmhiihiin/  v.  Gihbom,  i  Ch.  D.  417. 

Contingent  remainders  of  copyholds  are  liable  to  fail  in  llie 
same  way  by  foiluro  of  the  particular  e.itate  before  they  Inivo 
vested.  Lfiiir  v.  rnuinl,  1  I!oll.  Rep.  238,  317,  438  ;  l-'er.rno, 
C.  B.  310,  32(1. 

If  ti'.o  legol  estate  is  devised  to  trustees,  or  is  outstnn(llii<:, 
for  instaneo  in  a  mortgagee,  the  remainder  is  not  ft  renmindir 
in  the  strict  sense  of  the  word,  and  the  rules  as  to  contingent 
renuilnders  do  not  apply,  llniildm  v.  lln\ikim,  1  Atk.  oSl  ;  hi 
re  EiIMh  Trmls,  1 1  Eq.  559 ;  ISm-y  v.  Beri-i/,  7  Ch.  I).  «-"<7 ; 
Aitlci/  T.  MkliMliimit,  l-j  Ch.  D.  60.  See  Dunning,  (one. 
Prec.  218,  n. 

The  fact  that  otter  the  death  of  the  testator  and  after  tlio 
passing  of  the  Contingent  Remainders  Aet,  1877,  the  mortg;i;.'fi' 
recouveyed  the  legal  estate  to  the  uses  of  the  will  was  held  not 
to  render  the  remainders  liable  to  destruction  by  the  terminiitiuu 
of  the  life  estate  before  they  vested,  lie  Firine ;  Fynuc  v. 
Loijmi,  (18!)1)  3Ch.  167. 
rereooalty.  The  rule  does  not  of  course  apply  to  personalty. 


Cupftiuldfl. 


Kquitahle 
rumainder 
io  land. 


R^'oonvpyance 
of  legal 
estate. 


I.IMJIATIi.N.s  m.sl|M.I'|.s]||;|i 


The  Contingent  li 

i«lct  out,  (lull-,  p.  .'ll') 


"■I'Ts  A.t,  isrr  (Id  A  11  Vi,,. 


ill,  Clip  xini. 

'"*  II  Vi.l. 


An  o,ta.o  nmy.  „nc  .r.ll,,^  ,o  |1,„  ononis  ,l,„i  1,,,,„,,„„  ,  ,    ■,, 


Iliu 


,r\l. 


•■  •         -  -""H    I''   III! 

»  remamclov  or  un  cxoeutory  ,|,.  i.,      ,.■„,  ;„„„„„     .^  a„  ,.  ,„. 

;:^::""'^"  "  "  ••;--  '■'  ■■'"'■'-'  ia  i.'o.  nn,l  if  „,  ^  ,„  ',  ,        S'X,. 

0  nn,  ,0,  ,lov„oou.,  i„  ,,,  „„„,  ,,,,,.  „^  ^,  .    >  '  •>- 

t.       II    1,.,„)1;    /y,„,/,„„„  ,,  ,y„„y/,,  |„   li    ,.   ,., 
rl^lr  "  '■"    " '    ''""'""■■    """■'■'    '"*""    ■■■' 

,     ,,,.,..       ■'  ■'   '"'"      ""IS   whore   nn  est  if,.  „f '''"'"'("'W"" 

Inchold  IS  limiteil  after  a  term   il  i.     -,1  /,  "f   r..m„„ 

,         ,     .  "rm,  il  IS  ,.,i|„.r  n  vested  isl,,!..  „r ''"""'Imtn 

™  oxorutor^- (loviso.      Forinsl.mee  „.lev!„t     »f  '"  v,,t,.,i  ,.,.,„ 

.    o„gerth,n,e„l„,,,™,,„,„l  tl,e  freohol.l  wo„l,l  thererro 
^^  m  ..po„se.I„ri,„.   the   remainder  of  A-s   life.      „,? 

Wever,bo„nhol,lti.atJM,,ke,,.  vested   interest,"  tr! 
!r  P"-'"'"^ /'-t  ..  life  in  l,oin.  „,a,.  ...dnre    or  el 
jear,  to  conio  does   not   amount    to  „  decree  „f  LI         \^ 
*ient   to  constitute   „   eontineene;.'^!":,::!.  T'TZ 

fet:i;^:t;;jr'"'^'*-^^*^-^-^---v: 

Tl.is  upplies  however,  only  "  ^vhere  ,he  life  cannot  exeecl  the 
t™,  and  the  term  must  determine  with  the  life  "  Tf  7  ? 
'H'ly,  for  iustanee,  where  ,ho  term  is     'if  .     "'  ""' 

'W,yv.7A..„./,,^,,,Vern    ni  ^    '"'  ^'^*>-  ^^"»- 

nV  .en.  14. ;  .eo  .  Colh^u^  S  '    'J^:^"„  ^^"1  """ 
Jf««-«  V.  /-„,,„, ,.  T.  L.  K.  407;  10  T  L  ir^il  '  ""' 

■■■'-. -...n..\ea,t:fr::;;;jzspH^ 

UoiitationH. 
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Cb>>. XITII.  iiiti'iijnl  ("  |in)viili' fcir  tliii  IMS.'  of  (irinr  lontiiiK.'nt  lini''nli.,ih 
nut  Inking  ••(Ti'il.  In  tho  f..rnii  r  can;  it  niiy  "I  (lii.  nit.  r. 
iiiciliiil.>  liniiliiti<m«  uro  void,  llio  remainders  fiiil  ttith  ih.-ui. 
in  tho  latter,  the  liniitiitimi-i  iire  gnod  if  the  I'venti  upon  whi.  ii 
lliey  nro  to  tnko  clfeet,  lininien.  Jlnnleuf //  v.  7;7«v«,  1  Ku-I, 
•l-l',';    (VoM/ifV.  lliliinii;  I  Ves.  (iM|. 

Tlnm,  in  ii  devise  lo  A  f"r  life,  then  (n  Ilia  llret  «nn  f..r  linv 
nnd  iiftor  his  deeonse  to  the  first  and  othir  nons  of  nuh  lii-i 
«on  iuecoMivi.jy  in  tnil,  nnd  in  defiiult  .if  issue  .if  A,  or  in  ra-.' 
of  )iis  not  hnvin^f  nny  nt  liis  ilerenie  over,  if  A  lw»  m  ».,i, 
and  pnm.lson,  ill.'  .h'viso  ..Mr  in  d.lault  ..f  issuo  of  A  i. 
ilisiiositi.in  hy  way  .it  remain.l.T  of  lom.  thinfj  not  iire\i.„i-i\ 
disposed  of;  while  the  d.'vist    'm  caso  ..t  his  not  having'  :iii\ 
i»8un  at   his  dcooase,  is   an   alternativ.i  lontingent   liniituii.  ii, 
dispfisinj;  of  eomethinj;   iin^vi.>usly  ili«pose.l  of,  in  tho  ewnt 
of  that  disi..isillon  failine'  in  a  parti.ular  way,     .1/wo//.i««./ \ 
Dcnjui,  \>  1).  M.  A  (i.  I4j  ;   />,„■  d.  AV.r.<  v.    CliiMt,  18  H,  II 
2.'4  i  7  II.  I<.  r,:n  ;  I'eirlnil  v.  riirivnl,  I)  I'^i,  :1SG. 

And  tho  sanio  limitation  may,  according  to  the  e\.-ul-  iha' 
happen,  he  a  ilisposition  lo  tako  effect  after  tho  fnilur.'  .)f  liiir 
limitations,  or  a  suhstitutional  limitation  inlcndo.1  lo  m..  I  tl.. 
caso  of  prior  limitations  never  taking  eflect  nt  all.  For  instiiiiif, 
n  limitation  in  .lefault,  or  for  want  of  persons  to  lake  aaJtr 
jirior  limitations  for  life  ..r  in  tail,  takes  effect  either  in  d.  limit 
of  persons  to  take  tho  prior  estates,  .ir  after  the  determiuati.iii 
of  their  cstiit.'s.  (UmlriijM  v.  Juhik,  4  Man.  &  S.  ss ;  /,,,(., 
d.  Oi-mmul  T.  Wiilon,  0  East,  :i'16  ;  see  J)w  y.  Vmn,  1  B.  .^i  1', 
L'.JOj  HT.  11.  112. 


A  gift  whioh 
u  given  over 
in  certain 
event!  ia 
divested  if 
those  eveoti 
happen. 


III. — DlVKSTlNO. 

A  Tesle.1  interest,  which  is  given  over  in  certain  .'v.iits,  is 
divested  if  those  events  happen,  tliough  tho  gift  over  may  b.' 
void,  or  though  tho  legatee  to  take  under  the  gift  ovi'r  .lies 
before  the  testator.  Boe  d.  lllomJicM  v.  Kj/re,  5  C.  li.  7 PI: 
ItMmoii  T.  Il'ooil,  6  W.  1!.  7t.'H ;  27  L.  J.  Cli.  72(i ;  (l'}M,»'3 
T.  lliinMf,  h.  K.  7  II.  L.  388;  Uiii-Kt  v.  Jliirsf,  21  Ch.  D.  ■JTs: 
Dom/ioc  v.  Mooucij,  27  L.  11.  Ir.  20.     In  Jmhmi  v.  XMr.  '.' 


I'lVKSIIMl, 
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..  t  ill: '''"'rrr^' ''■'■" ''^^ " '''■"-' ''' -■'t-' living 

'■.■!■  -N-';  .1/™,/.  >.  /■,.,./,,-,  Mniik)  1  ir  ;-,,i 

;"-"j  ^;-....,  .ook  „,.„,„„,,,  ^j'j:;;f':;  ^i' 

/>''"",■.  //,o/,r, -J  tVll.  1..J.  '■■'■  '  "•   '"■ 

'"  *'"^  ™™  of  H  fiub»(ituli„„al  irlft  t„  ,,.v,.r„l  ■    , 
«'!'  "f  .l.em  „.,  ,„„,.  s„niv,..  „,„  tl.,„    ,    1         ,'',       '"•  '""'  ^HSr"^-" 

w.,>„.„„.,  ,^      ,^,^ .n>.,..„.„i; 

1.  .46;    J/M^r.  V.   W,,,  1;|  j,.  y,, .    p,,,;„     ; 
"W/-«,  (l!)0O)  A.  C.  (i'j,s  ■ 

^,..,W.H-f      .  ?™  """""  8'"  '"  "«">">-!. -lass 

tJl«.ng  Vm  V.  i'toXW^  4  B  -.08  ''         '   ""' 

i.  j  i,,di«^rent  wh,.,I,or  tl.o  gift  is  i„  the  si.p.o  ^,r„,,  ..,„ 

■  ''""'"^'"^-'  '"  »"*'■'"  event..  a„,l  „  gift  „ver  of  ^fc,1„ 
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DIVKSTIXO. 


Cttp.xivn.  a  portion  of  tlie  prior  interest  iu  ccrtiiin  events.     In  the  latt.i- 
certain  pvcois  ease  the  prior  interest  is  divested  only  so  for  as  is  necessary  to 

of  the  whule      „-.       n     t  i     x^         -f, 

give  eilect  to  tlio  gift  over. 

Thus,  if  there  is  a  dcviso  in  fee,  followed  hy  a  gift  over  tn 
another  person  for  life,  if  the  devisee  dies  without  issue,  the 
devisee  in  that  event,  nevertheless,  fakes  the  fee,  suhjeet  only  li 
the  life  interest,     (luleuhn  v.  Monjaii,  1  {J,  ]3.  D.  UX-J. 


and  of  a 

partial 

Interenl 


J    I 


Oiftfl  over  on 
two  diiferent 
events  to 
different  per- 
sons wlioro 
both  events 
happen. 
The  exact 
event  must 
happen  in 
order  that  a 
gift  over  may- 
take  effect. 


H'llo  in 
J'liin  V, 
Vealcoiith. 


IV. — The  Coxstrixtio.n  of  Gifts  Ovek. 

When  property  is  given  over  iu  one  event  to  one  person,  mid 
iu  another  event  to  another,  and  both  events  ooeur  simultaiieou.-Iy 
tho  original  gift  is  not  divested.  Onmml  v.  IMi/,  \>  .(ur. 
N.  S.  112.     See  Umiiiaii  v.  Aiii/mr,  W,  L.  J.  Cli.  1. 

When  there  is  a  gift  o\er  upon  a  certain  contingcmv,  il  will 
not  take  effect,  unless  tho  exact  contingency  hr.ppens.  Tliib. 
if  there  is  a  gift  to  A  with  a  gift  over  if  he  dies  in  the  testalnr's 
lifetime,  and  A  dies  siiuultaneously  with  the  testator,  the  gilt 
over  does  not  take  effect.  Viiif/  y.  Amjmir,  8  ILL,]!-:!: 
Elliott  v.  fimill,,  ■>■>  Ch.  i).  2-M;. 

There  are  here  two  distinct  and  independent  events,  in  whirli 
the  gift  to  A  will  lapse,  death  iu  tho  testator's  lifetime  anddealli 
sininltnueously  witli  tho  testator,  one  of  which  tho  testator  lias 
contemphited  aud  the  other  uot.  No  doubt  it  may  be  said  lliat 
the  gift  over  might  bo  read  as  equivalent  to  "  if  A  does  ii"t 
survive  me  to  B";  but  this  would  be  making  a  will  fov  tlio 
testator,  since  tho  event  that  has  happened  does  not  inclu.le  tlie 
event  contemplated,  and  it  cannot  bo  said  that,  if  the  <;ilt  "Vor 
was  to  have  effect,  if  A  died  iu  the  testator's  lifetime,  «  /..,//»,; 
it  was  to  have  effect,  if  A  died  simultaneously  with  the  tcjtnlnr. 
Tlie  most  that  can  be  nffirraed  is  that  it  tho  testator  couM  Ik- 
consulted,  ho  would  probably  say  that  the  gift  over  was  M  liino 
effect  equally  in  either  event. 

There  is,  however,  a  class  of  cases  where,  thougli  the  exait 
event  upon  which  the  gift  over  is  to  take  effect  does  not  liiiMU'ii. 
the  gift  over  must  A  fortiori  have  been  intended  to  take  ellerl  iu 
tho  event  that  haiipens. 

For  instance,  if  there  is  a  gift  to  a  child  of  which  the  l.-stator 


fo.NsTiarcnov  ok  gikt.s  ovkr.  g.g 

or  thoro  never  a.  „„v  el,iU.e,fof  .lel   "^I  t'r     """'"' 
theless  fakes  effect.     J„„rs  y    IrT    >■,',        ^      "™'  """''- 

V.  .'>Vw//,  2  M.  &  K.  a  14.  ■'•  '  *^  ''^  Ji-  U I ;  .Vmi„,m„ 

I 'nder  this  head  loines  n  n.;fn  , 
"-^.and.„„.j^:£'-~;^J^o..W..he. 

take  effect  as  regards  one ^f<r  """""'od,  was  held  to 

.aowiU  an  iotatt  r;:!    Id     1'"''^^" '■'-'»*'' "^ 

f.*j.^««;  sec /.,,.„„  ..ri/'';'.f^;:;^7-' 

(My  settlement).  '  ^^-  "'^  (''  ^"'i"'- 

e'^ct.if  »^  legatee': :":,:":;  ::;'^  ^'«  --  *»t-  i!;:^:^. 

the  testator,  or  if  the  sift  fn  th  ■         "'"'  "''  •"'"  ^"f""' 

legatee  is  n'ever  a  ^       e^t  7  'T'  '"''  '"  '""^  ""■ 
fiV,  1  Salt.  ,>...;  Fearno  I.'  l';""  "'"■■•     '''>'"'-'•«-/  v. 

«0;  7^«  0,re„:  IC,„„,,  ,' j^,  &  «  J.      '^  r"  ''  '"'"''  '  ^'^^■ 
H.  L.  4'>0.  '    "  '"■'■'"  ^-^  '•'"''"".  !i 

Thesame  principle  is  illu.,(r„(oJbyeifui„d..f.„l^    f 
»mt  under  i.oners  "yg'",indcfaiiU„f  .aiipoint.  oifum 

fpi  .        .        *  di'f.iult  (,f 

"»',  a  gift  in  default  ,.f  ai.nointment  t  i         „  «PI».intmmt. 

tif  donee  of  the  no«-er  „„,''''"'"*"  ™'  ^^^<^^  offeet  though 

■^■'"""■".'/, 2 Do (f  fs  >4'  nr';.'" '"'"'''^-  ^■"^"'■•'-• 

"PP»>"tto  Lis  issue,  appoints  to.!       f      ,','"'""?  PO""'  t' 

"  -"  son  V  wu/:^;:^  rr'^s  't;:') '"""'"''- 

ft        ,  1.1    T\itn    romaiuder  to  such 


Its- 


•-ir«.  BRt 
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DIVESTING. 


ciM]^.  xim. 


Gifts  over  in 
default  of 
appointment. 


Court 
considfrs 
what  the  con- 
tingeupy  con- 
templated IP. 


Construction 
of  gifts  over 
upon  death  of 
the  legatee 
under  a  given 
age. 

Case  where 
the  legatt-e 
dies  before 
the  testator 
under  the 
given  age. 


children  as  he    appoints,  or  with    remainder  to  a  class  of 

persons  not  being  objects  of  the  original  power,  as  he  appoints 
with  a  gift  in  default  of  appointment,  tho  power  given  to  the 
son  cannot  he  exercised,  but  yet  the  gift  in  default  tak<^s 
effect.  WM  v.  Smi/er,  8  Ch.  419;  WUIimmon  v.  FanvcV, 
•Vi  Ch.  D.  12S;  h>  ve  Ahhoff ;  Peacoch  v.  Frigovty  (18!):;) 
1  Ch.  54. 

"Wliere  there  is  a  power  to  appoint  and  a  gift  in  default  of 
appointment,  subsequent  gifts  over  are  to  bo  read  pviim  ftifh 
as  affecting  only  the  gift  in  default  of  appointment,  and  not  an 
appointment  made  under  tlie  power,  lie  Simmons;  I)fiihiso.i 
V.  Onmii,  87  L.  T.  004. 

Tliero  is  another  clnss  of  cases  in  which,  though  the  con- 
tingency is  penned  in  such  a  way  ns  not  in  terms  to  inclii'Io 
the  event  which  happens,  yet  the  Court  will  consider  wlmt 
was  the  contingency  really  contemplated  by  the  testator,  nnj 
will  give  effect  to  the  will  if  that  contingency  happens.  For 
instance,  if  there  is  a  gift  if  all  but  one  of  tho  tcstatuv's 
chihlrcn  die  under  twenty-nne,  or  a  gift  if  tliero  should  bo  not 
more  than  two  cliildren  and  there  are  no  children,  the  gift 
tiikcs  effect.  Min-raif  v.  Jonm.^Y.  &  B.  ^(13;  Wilkinson  v. 
ThonihiU,  (il  L.  T.  30*2. 

On  this  principle,  a  gift  if  the  testator's  wife  should  die 
within  twelve  months  of  his  decease  took  effect,  though  she  died 
before  him,  tho  contingency  contemplated  being  the  wifo  not 
being  alive  at  the  expiration  of  twelve  months.  iJiiri-'-s  v. 
Dariex,  -10  "W.  U.  918. 

If  there  is  a  gift  to  a  per:jon  with  a  gift  over  in  the  ovunt  of 
his  deatli  in  a  particular  manner,  as,  for  instance,  to  A,  ami 
if  he  dies  under  twenty-one  to  13  : — 

1.  If  A  dies  under  twenty-one,  in  the  lifetime  of  the 
testator,  tho  gift  over  takes  effect.  Darrd  v.  Mokxirorfk  '-' 
Vera.  ;i78  ;  Wim„o  v.  Bainc,  2  Eq.  Ab.  545,  pi.  32 :  3  V.  W. 
115;  Kc/Mt  V.  70'fHi,  I.  K.  5  Eq.  298.  In  tliis  case  the 
failure  of  the  prior  gift  is  due  not  to  lapse  merely,  eince  if  A 
had  survi\'ed  the  testator  the  gift  to  him  would  not  have  l)ecii 
indefeasible  tintil  he  had  attained  twenty-one. 
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Ciap.  XLVZI. 


..  1  It,"  v^'"  '"  '^ ''" '"'"  "'"1  "■<"' '"  '"-^  i--.  with 

gft  overdoes  not  tnke  .l^rf.      in/Kn,,.  v.  r7„V/y,  .'i  \'„  .-,,,.  '•'-'■",7  "■- 

I..  R.  Ir  -.nr  Ji-c„i/;,,,  ,-.  j/-r,„My,  .■;  t^uu.r. 

In  this  oaj  sin,.o  A,  if  ho  had  survive,!,  would  have  hkou 
n  mdo  eas.bo  iutorcst,  the  f.ulu,,,  of  „,„  ,Ut  to  l.i.u  Tdu 
lap.  only,  wluoh  tl.e  testator  cauuot  bo  ,u,,,,„„„j  ,„  ,  '  "     '" 
.™l  ated,  a..d  the  event,  on  whieb  alon.  tl™      a  Ws  I 
the  elaimant  lias  not  occurred.  ^ 

Where  the  prior  gift  is  to  a  class,  the  following  rubs  mnv 
e  laid  down;  suppose  a  gift  to  children  as  a  clL  iLZ, 
V  a  gift  over,  if  they  die  under  twenty-oi.e-  ^ 

g.tt  „,er  takes  effect  on   the  principle   already  stated    „«/,■■  ^i"!',  fj"  "v.' 
ulflled     '„      i  "°  """  ""■  ^"■"'"'"■'  -  -0-  'i'-    '"— '- 

;:=^=i:c::yt™v::r^----^ 
:.-;^::;i:;:tli;:i™^ert'^''^^^«"^^^^  ■ 

;  -..  the  gift  over  will  take  e«.ct.  and  .  Jl    :i!::;  ^  Sr!'" 
.u  .ent  that  the  condition  ,s  in  fact  literally  fulfilled      It 

l:  f  rr:  °'  ■""'"  *''^'  ''"  «'"  °™'  '"^^  '^'f^^ 
tholift  „v  ^  r  "•  ^"""'™  '""^  ^""™d  '"^0  '-t,itor 
i    etpX;      J  '"??  "^'^  ^°"^  -  '"^  -"'^  '•'■'t 

'^:!^^iB:;;::^-^"^'^^-^^^"^--'^ -^• 

^i"  l:::^'  'y  :iTr  ."f  7;  "^  ^"^  -^^^  ~- 

ft,^,  J.'iiimci,  V.  Jiiibue/.-, -i  L.  J.  Ch    12')-  n»t uij.u.r 21. 
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Chftp.XLVn.  stiitr*  tin!  nilo  more  gonomlly,  If  all  comlitions  aro  fulfilloil 
which  wouM  ontitlo  tliosn  taking  undor  tho  prior  gift  \n 
indcfeflfiblo  interests,  supposing  thoy  hnd  purvivod  tlio  tostiitnr, 
if,  in  other  words,  tho  fivilure  of  the  prior  gift  is  duo  to  laps.' 
nnd  lapsp  only,  tlie  gift  over  does  not  take  cifect. 


Gift  over  in 
ciise  of  the 
letratee's 
death. 


V. — Gifts  Ovkr  vroN  Dkath  Tiif.atkd  as  a  CoNTiNfir.N  i 

E\KNT. 

1.  If  tliero  is  an  immodinto  gift  to  A,  and  a  gift  over  iti 
case  of  his  doalh,  or  any  similar  expression  implying  tlu>  'li'atli 
to  ho  a  contingent  event,  the  gift  over  will  tako  effoet  only  in 
tho  event  of  A*8  death  hofore  the  testator.  Lord  lilvlmi  v. 
Ear!  of  Suffolk,  1  P.  AV.  5)6;  Titrurr  v.  Moor,  T.  Vrs.  -Vii;: 
Cauihrnige  v.  7i*o'/\  S  Yes.  1'^  ;  Criijan  v.  lioiucs,  7  Sim.  4i>: 
TnijJur  \\  Sf(n'»fon,  '2  Jur.  N.  S,  084 ;  Tiigham  v.  Ji>;//ri)», 
I.  11.  11  Kq.  101;  In  rr  A'wv/^  ^'.s^^^*',  7  L.  11.  Ir.  ;!I1; 
mhff  V.  Swif/,,  '22  Ch.  D.  2;in;  In  re  Bourse's  Trir-f.^,  "j: 
L.  R.  Ir.  573 ;  see  iratson  v.  iraf.-^on,  7  V.  D.  10. 

This  rule  applies  though  the  gift  over  may  bo  to  pcrs'-'iis 


(Jift  over  at 
the  lejffttec'R 
deatli. 


il.L 


l^-     :|1 


r.ntter 


TriW««isl'i™<'li 


"then  living,"  or  to  siirvivors. 
78 ;  Xiiiij  V.  Tai/liir.  r,  Yea.  800. 

So,  too,  a  gift  to  pcvortil,  with  a  gift  ovor  in  cnso  of  iln 
death  of  either  in  tlie  lifetime  of  the  others  or  other,  was  .-mi- 
fined  to  dentil  lieforo  the  iestiitor,  the  death  of  one  bcfoiv  tlir 
other  being  a  certain  and  not  a  contingent  event.  Jfmninl  v. 
IloimnI,  21  B.  550. 

It  makes  no  difference  that  tho  gift  in  case  of  A's  dcatli  is  tn 
liis  children.  SImte  v.  Milnn;  4  Mad.  U4;  Sriiriicl,-  \.  ./,'//»», 
4  K.  &  J.  40.5. 

And  this  construction  has  been  adopted  wliere  tlio  gift  "Vfr 
was  "in  case  of  his  decease  or  nt  his  decease."  Aillmr  v. 
Iliiflhcs,  4  B.  506. 

B>it,  as  a  rule,  when  there  is  a  gift  to  A  imli'fliiidl.v. 
followed  by  n  gift  ill  his  decease,  A  will  tako  only 
interest.  Constable  v.  liiiH,  3  De  G.  &  S.  411 ;  ""Ar-  i 
Wiiln-n,  2C,  L.  J.  Ch.  (124  j  Aclaim'  Trmt,  14  W.  E.  18 ;  /"■'• 


lifi' 
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Jlr.wii.  — — ' 

^'^'■'i  amoral 


OTFT  OVRR  m  OASR  OP  DKATir. 
V.  ^™«oW. :.  M,  &  K.  110,  /,v,vv,  /,.,./,■.,-,  ,,,,,,, 
■"  1^-  i.  ^-'!» ;  7.V  A'„«v/,  0:.  l  -p    - .,, 
2-  A  gift  over  "in   cnso  of  fl,„   d„nth   of  A"    h„s   b , 

".  m.r.ihogifti,oni      f„,if    .  .    ,      aftlrA-f'"' 

'-.Where   .ho  tostafor  h„s  given   ,he   al.oh.te  interest  in 

as   r.ov.d%    only  „g„,n.t    ,„,,„.       rnv//,,,    v.    .M-,,,.    I, 

t],n,.\„t       A  >°  cnso  ot  (loath     refer  to  doath  at  anv  f""""'"-" 

time  before  the  vest  ng  in  po«'!l-=sI„„  «.i,  .i       i   ,.  ^  I<wtee', 

tbc  testator      /;■  ■"  I'os.css.c.n,  wliether  before  or  after  ;lmth.fu,ra 

restator.     //^.rcfy  v.   M'Lniinl,!!,,,   1   Pr    -'(U-     7.;  Wointerct. 

A*-,  S  Jur.  750.  '   ""''  ""'  "^"""'■'  '■■ 

.ll  rr;  ""'  "  ^'"'  "'"'^  "  "f"  -'--'.  to  ceontors  for 

^^•rz;:!f^:rr  r:!:'- " «.« of  pa^  .he .,,.., 


Jft  over  may  refer  to  the  latt'er.     /„  ,,,   Croflo,, 
.  ir.  ^(  J ;  see  Bourfri,-  v.  Boumie.  2  Ph.  .I^lfi 
D  u  2 


^  I  «.ifr,     i    payment. 


jj--- 


«i  •  ^ei'.laMkJR  . 
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Chip.  XITII.       ">.  In  (lio  cusu  "t  realty,  a  ilovise  to  A  6im]>ly  in  a  will  bofim' 
(iitti.v.Tot     the  Wills  Alt,  iind  in  lusu  ut  liis  Ji'utli  over,  would  rorlmi.>  I- 

rpuUy  ill  oaso  ,         jiri-,  ii.         ,■,• 

uf  thudeuth     coustiiicd  US  to  A  lur  lile,  anil  iiftor  his  death  over.     Jlomi,  v. 
uftl.»d.,u«,.  iv„,-,r.;/^2  y.  &  C.  Ex.  G40;  see,  however,  in-nj/,/  v.  Sl,j,!„„, 

4  1!.  &  Aid.  .)71. 

On  the  other  hand,  if  the  devise  {ri\es  A  the  fee,  a  gift  ovt. 

iu  cise  of  A's  death,  will  bo  hold  tn  refer  to  his  death  hefori'  lli  ■ 

to.'^tator.     l!i'!/ni  v.  Itoi/ei",  7  W.  1!.  oil. 


Conveyancing 
Act,  1882, 
■  .  10. 


Gift  over 
npon  death 
withoQt  issue 
ia  not  con- 
fined to  death 
before  the 
testator. 


The  fourth 
rule  in 
Udmardt  v. 


VI. — Gifts  Over  i  po.\  Death  coipi.ed  with  a  Contixokn-  \. 

Sect.  10  of  tl.u  (,'oiiveyancing  Act,  188-,'  (4.)  &  40  Vict. , .  ■■:'.'  . 
enacts  that  "  where  there  is  a  jierson  entitled  to  land  for  iiii 
estate  in  fee,  or  for  a  term  of  years  absolute  or  detormiiia'ile  :,n 
life,  or  for  term  of  life,  with  an  executory  limitation  over  .n 
default  or  failure  of  all  or  any  of  his  issue,  whether  within  or  ril 
any  Bijecified  pen  id  or  time  or  not  that  executory  liiiiit.itirii 
shall  be  or  become  void  ani  incapable  of  taking  cffoet  if,  :uiil  a- 
soon  as,  there  is  living  any  issue,  who  1ms  attained  the  nge  ut 
twenty-one  years,  of  the  class  on  default  or  failure  whereof  tli 
limitation  over  was  to  take  elfect." 

Tlio  section  applies  where  the  executory  limitation  is  contaiiicil 
in  an  in.strument  coming  into  operation  after  the  31st  DccemlnT. 
188'J.  It  will  be  noticed  that  the  section  is  limited  to  loi'l. 
See,  too.  III  ir  Dont/i :  Phhanl  \.  Ilootli,  (1!)00)  1  Ch.  7i;s. 

In  cases  where  the  Act  does  not  apply,  the  following  nili- 
aro  dedueil.'le  from  the  eases  : — 

If  there  is  an  immediate  gift  to  A,  and  if  he  dies  leaviii;:  i.--uo 
or  without  issue  over,  the  gift  over  takes  effect  npon  tlie  dealli 
of  A  with  or  without  issue,  as  the  case  may  be,  at  luiy  lirj'', 
whether  before  or  after  the  testator.  Fnrlliiiig  v.  A/Ini,  ■-'  MaJ. 
:!10;  •,'  .Tarm.  1.590;  Siiiil/i  v.  Stimirt,  4  Do  a.  &  S,  i-ii; 
Cvttuii  V.  Cotton,  ■>:i  L.  J.  Ch.  489  ;  JSoim-s  v.  Boimv,  S  Eij. 
38.'i ;  ;j  Ch.  -'44  ;  li/ne  v.  E/sr,  Vi  E^.  100  ;  Viir/c;/  v.  innii,  i 
K.  &  T.  70.) ;  Woulroqfrv.  Woorironfe,  (1Sfl4)  1  Ir.  -'OO;  DiifiU 
V.  Duffllt.  (ion:))  A.  C.  491. 

Similarly,  if  the  gift  is  future,  as  to  A  for  life  and  then  to  B, 
and  if  B  dies  leaving  issue  or  without  issue  over,  the  gift  over 


4^,: 


l«iiSiiSK%SIHVVj^gM£  i'LS^'..Ti  A&«.. 


'"^AT.,,x„T,.,aMvnHA,.oxnv„KXCV. 
Will  takooftoot  up™  thoaoatbofl!  „,„„.,.         ., 

And  similarly,  a  direction  f,',  s,.'fl„  „  I 

or  before  tbo  legatee  attained  tu-o^.tv!  Z  "^  ''^^■""■°' 

<l.au  tbo  deatb  of  tbe  le-^^      J         /^""^  *"  ^'""°  ^"■•''-  'in- 
«W  on  tbo  a,abori!;r:M;;:;;:';7;    ««-  ^^^  '^o  ea.. 

''ilf:S.™tr-  "--   "^    -'o    -n,U..d    . 

1.  Possibly,  wbero  tbere  is  a  frift  over  If 

'■-Jiowithout.issuo,totbos,ir;       ^r'™'"'"-'^'' 
f*<t.  If  at  all,  before  the  fi™„      i  "        ''"■  ""''*'  '"ko 

«rt:u„od.  ""''  ^''™  "'«  «»"-ivors  aro  to  bo 

^  Cfc,  ,  y^„,,/     ''^  *';      ■--  ^f"-  il.«  t..na„t  for  life. 
'"""''•*"«/'»<"',  (in07)  A.  C.  49-1. 
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Oklp.  XLTII. 
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to  tile  time 
iif  lUstribu. 
tion. 


UlVESilNU. 

•i.  If  the  fuiiil  i»  vested  in  trustees  who  are  directed  to  dis- 
tribute it  ftt  n  certiiin  lime,  .ho  thnt  the  trusts  then  detevmiin', 
and  tlio  legoteos,  who  are  to  dike  niion  the  death  of  ini'T 
legatees  without  issue,  arc  eoiiteni[ilated  ns  tuking  througli  tlu' 
meilium  of  tlie  sumo  trustees,  there  is  priiiit't  /ni'ii'  reiisou  I'nr 
restrictii";  the  death  witlumt  is-^uo  to  death  witlioiit  is.«iiu 
before  ti.e  time  of  distribution.  (Iiilluml  v.  Lvontinl,  1  Sw. 
Kil  ;  WlirMf  v.  1l'illiei:i,  Hi  Sim.  olio;  Blaarih  \:  AV/iv,,-/-, 
l-j  13.  :Jo7  J  Ihctloii  v.  nartnii,  ,'7  13.  Il!» ;  Dean  v.  JlniiM :i.  J 
11.  &  M.  Wioj  see  Smil/i  v.  Ce/«i»/i, 2"<I3.  217 ;  Inn ILi;iin,,.l . 
Cirri-!/  V.  Liiigiwoil,  1!)  Ch.  D.  47(1;  In  iv  Lmldi/ ;  PnirJ  \. 
Mui-tou,    a-'.    Ch.    1).    394;    Lewiit    v.    Killey,    13    Ajip.    r. 

7.S3,  r.  0. 

But  words  directing  payment  or  distribution  at  a  cei-t.Liu 
time  will  not  confine  the  contingency  to  that  time,  if  lli" 
persons  to  take  upon  the  death  without  issue  of  a  prior  leyatvi' 
are  not  treated  as  taking  through  the  medium  of  the  .~!imr 
payment  or  distribution.  (IosUikj  v.  Toinixluiii/,  17  B.  ■-'ij; 
2  W.  E.  2  3. 

3.  And  if  there  are  no  trustees,  but  payment  or  division  is 
directed  at  the  death  of  the  tenant  for  life,  and  all  thi>  subsi- 
queut  disiiositiona  are  made  with  reference  to  the  same  piymrat 
or  division,  the  death  without  issue  will  be  confined  to  siuli 
death  before  the  time  of  distribution.  Olimiit  v.  U'n:ili',  1 
Ch.  D.  340;  Re  T/ioiii]mn  to  Ciii-zoii,  62  L.  T.  4!IK;  siv  1!' 
Amtirc,  23  B.  135 ;  VnmiiKH  v.  Penriimn,  33  B.  394. 

So,  if  there  is  a  life  tenancy  and  then  a  gift  to  a  class  to  \if 
paid  when  they  respectively  attaui  twenty-one,  and  if  "dv  ilii' 
without  issue  to  the  survivors,  to  bo  paid  at  the  same  time  as 
the  original  share,  death  without  issue  may  be  limited  to  smli 
death  under  twenty-one.  lie  Johmoii's  Trmh,  10  L.  T.  4iJ; 
7iV  7/ffy/»'.s  Trmts,  18  L.  T.  16. 

Similarly,  if  the  gift  is  to  A  if  living  at  the  death  of  tin- 
tenant  for  life,  and  if  not,  to  his  children,  and  if  he  dies  without 
children  over,  the  ultimate  gift  over  is  confined  to  the  lifitiiu" 
of  the  tenant  for  Ufo.  Amimcs  v.  Lord,  8  W.  E.  405  ;  C  Jiir. 
N.  S.  S6.j ;  see  Wovd  v.  Wood,  35  B.  387 ;  In  re  im'«  Tni'l-. 
12  Eq.  302. 


I'UKIOU  OF  DEf-EASlUILITV  UMliU,. 

referred  to  death  before  the  testate       T,  "'"''  '"' 

Bruce  V  n    ,„f      J       ,     ,.  '  "  ^'- ■'^'-  '■''  :  hut  kiNL'ht- 

to    he  ?      ""'  "^"™"""  """  "'"  »''""  ™«  to  "  r.tun.  " 

lit  ThTVr-"""":  ^^^'"■"'^  -^»  «■"'  -t".:"  n 
HA'i;rri::^':;^:;:i;r'-''VLord 

-JuJthe  "tere  t  ,0      n       T'"'^  "  ^"'^  "'"^  '"  <^'f-' 
neuiion.     6-o.v/,,,,  y.  Toiemheml,  -J  W    ]J    ..o,     ' 
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DIVhXriNd. 


Chap.  XLTII. 
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7.  I'Zvon  if  tho  gift  over  is  upon  n  singlr  contingency,  ri- 
upon  (Iculli  witliout  iwuo,  it  niiiy  bo  limitod  to  dooth  without 
isfiuo  before  a  particular  tinip,  If  tho  intention  is  clear  to  frivc 
indpft'rtsiblo  interests  at  tliiit  time.  Itrof/it-rfoii  v.  Dun/,  18  11. 
«*>;  irfurv.  }nifsoH,7  D.  M.  v^  Q.  'J48;  Jir  Amdce,  2:1  It 
l-'io  ;  Cltnk  V.  Jivurif,  1 1  K.].  Ill ;  (I  Ch.  5H.S  ;  iwrlmps  Ihn-ln 
V.  Coih^  {\  n.  ft-J,  (ind  D'tern/un-f  v.  Itis/mpp,  ',»  Y.  it  (I  ('.  l*;'!, 
('(inio  undor  this  Iiond. 

H.  Tf  tliM  gift  is  contingent,  as  tn  A  at  twonty-onn,  thiTr  i> 
Bonu'  rcnson  for  restriitiiig  a  gift  over  upon  death  coiipleJ  with 
a  (nntinp-ncy  to  sm.li  lU-ath  uadcr  twenty-one. 

This  rnnstrudion  has  been  adnjited  Avhere  there  wiis  a  fritt  f.. 
tlie  testiitor'rt  n'eies  if  tliey  Bhould  attain  twenty-ono,  with  ,i 
gift  in  case  a  nioee  fhonM  die  leaving  cbildrci.  to  lier  (blMnn. 
as  ollicrwise  tlio  i-biblreu  of  a  niece  dying  under  twi-nly-iuc 
would  Imvo  taken  uotiiing.  Jfo/Hf  v.  J'/f/'iiix,  'J  M.  &  K.  ]■>; 
see  L.  It.  7  II.  L.  p.  ;i;i7,  and  (lOOl)  1*  (^i.  'Hi  ;  (l!Ul-,')  l  Hi. 
ii4l  ;  lifthf/ffe/'/ V.  liaitifivhf,  S  II.  I..  H'k 

The  ^ift  over  upon  death  without  i.isuo  cannot,  Iiowcm  r,  U- 
rcstrieled  to  the  timt>  of  vesting,  where  there  is  an  express  fjift 
over  upon  death  moroly  before  the  time  of  vesting.  M'lrfimiK 
V.  Ji(>f/n:s,  8   J).   M.   &  a.   ;i-,>S;     see,  too,   Suiifh  v.   Sj.uh-,,. 

(J  I).  M.  &G.  r.;ii. 

!l.  If  what  is  given  over  is  the  share  the  legatee  wouM  imvp 
tiiken,  this  confines  the  gift  over  to  tho  testatoi'a  lifetinif.  //^ 
ir  Jfdt/H-f/rd ;   Ciro-;/  v.  Liiifjtrooff^  10  Ch.  D.  470. 

10.  Where  there  is  a  gift  to  two  persons,  and  if  eitlur  <liVs 
under  twenty-one  without  issue  to  the  survivor,  and  if  bntli  dii' 
without  le  over,  tho  defeasibility  may  be  rostriotivl  to  ihc 
age  of  twenty-one  if  there  is  a  direction  to  convoy  nt  Iwiity- 
oue,  or  any  other  indication  of  intention  that  tlie  iiitrn^t 
Wits  to  beeome  indefeasible  at  twenty-ono.  K)d-/i"fi-nl.  \. 
Kifpatncl;  Vi  Ves.  476;  ir/ieahh  v.  THVAc/'a,  iCi  Sim.  ^14; 
Thiichray  v.  Hamjmn,  2  8.  &  St.  214;  see  E/y  v.  /i"/". 
13  Eq.  196. 

11.  When  there  is  a  gift  at  twenty-one,  or  upon  niarrin;:'^ 
with  consent,  a  gift  over  upon  marriage  witliout  cnnsrnt  liiis 
b-jtn  ("Onfined  to  fbn  nge  of  tweuty-rmR.      Jhsibn'.lu  v.  l<>."/'''/l''- 
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iT.Eq.m.  '     ■  "":':'""  y-  AV/y,  lo      — 

"•^;  It  iim,-  bo  „„tioo,l  ,I„„  ,vl,r.r«  thcr,.  i,  „  „if,  , 

■'-'■«•" '■■''i^'-LoZo:;:;:'';'"'^?"^™' 

<"..■>  of  ,h«  ,„„„,„r.    ,,,„.^,,  ^,  '7    ■  7''  '^;"l'  ...  tho  lif.. 
'•/Ml  V.  ^/,7,/,y^, :)  Jr.  ,v  jc.  7,     '  '  '  ^  '  *  ^''  f^'-  "'-' : 


VII.— A.vHn;.)   .Smakks. 
riiiiisos   in   n  will   disnosii,™  „f   ,1        , 

» «-.<i  time.  ^,.  ;„,.;;;; ''7 ;;"';:;:'  ?-  *^  i-  ".- 

^' "-::.:*:  ri^^r  ;,r  ■:■";'"* '-"'--•-''- 

»"-ive  to  Ih,  other"  „,.:'r    "'i'"^-""^'  "'"  •''"'™  -  to 
'•*•»-,  the  original;      llr,,      '""'"  '""'^•^-""^  '"'f-  <'■" 

"'  "'0  one  who  ,lie,l  ,ir.t      1/         'TJ      ''""  ""  "'"  '^™"' 
A.'.n,oa  «I,„r„  „i„  ,„  ,  .         V  .'""*"""■"'.  13  Sin..  s,S. 

7-y.p..e.,rt:;:;:;::;rr''"^^'^'^---" 
-— r:^si:;r- --«>-. oi„, ho 

Ui  ■     !/■■;  .  ""..res.      f  ,,1-Hhilm  v.   X,;rl,in,l    o   Ti 

^".^.^:t:r:Lri;rr  ^'t  "--  --  ^- 

Ja  tW>  «,n.      '        "'^*''^»'>D,  tor  instance,  timt  thnv  am  fa  * 
18  no  occasion  to  carry  on  any 
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ttUI) 


niVKNIIMI. 
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Ci"kp^JttTlI.  w>inirutii  utiitmnt  of  t!io  orijfimU  (tlmro  from  tlio  aL>ertio<l  ihiirc," 

Mini  botii  will  [niB,s  umlcT  tlu'  wunl  '•  (tlmit'."     /.'<■  I!ut>hinHu„,  "i 

•1.  If  "  liU  or  lior  fliuri)  or  (tluurs  "  an*  spnkuii  of,  wIutu  only 
uiiH  ori|;iiml  slinro  lius  Im^i'U  itroviou.>ly  givun,  ho  tliat  th«  worU 

rilllliot    lin    H(il  isilixl  rn/tfmifo    ninifuhl    ^imju/iH,   tin    liliglit    \n>   tli" 

cast)  if   tln)  wonls  wito  "  hi»,  hor,  or  thfir  olmro  or  uliuri'-." 
flfuruL'tl   »lmn'8  will    b^  rarriuil   o\or.      M'iluiolf  v.    F/nrif/,   ].', 

Ami,  iip|nin'iitly,  '' i»liuru  iiml  Hhari'S  nml  intcr'-Ht "  \\i<n\[ 
varvy  lu'iriiril  wliiin-s.     lininjluH  \.  Jut/trux,  \\  li.  :U7. 

\.  Ai;rrui-<1  tiliiiri'8  will  [ulss,  whi-ro  tlm  ti'«tfttor,  thimj^h  In' 
HpculvB  uf  iiiUiviiluiil  .shares,  yet  -sbowji  that  ho  looks  on  i!i.> 
fuu'l  us  existing  at  tlio  tiirio  of  ilihtributioii  as  an  njfgrrjFui,, 
uud  proviously  undivided  i'uiid  Ity  siK'aking  of  it,  for  iiiwtaiK  f. 
as  tho  trust  fiiud.  U'ur/ii/>jt  v.  C/iiurfii//,  ;»  It.  C.  ('.  liii; 
Lnmiiuj  V.  Shrnttt,  2  Ila.  14;  SMH-  v.  Jtuot/i,  1  Y.  it  (',  C. 
I'Jl,  7at*;  Jitirkn-  v.  Am.  T.  A  It.  41:!;  ///  >r  Allan  ;  Ii,.,r  v 
Cm'sdif/i,,;  (VMi-i)   I    Ch.    'JT*; ;  m-.-  //<   rr  llnnUr's    Ti-ii^f>*,L.  \l 

1  K-i-  •,'!).'>. 

So,  wboru  tho  wholo  fund  is  given  to  a  eliiS'S,  with  bcnrfil  nl' 
tiiirvivorship,  tho  words  of  tsurvivorshiii  apply  to  tho  wlml-'. 
uctTuud  as  well  as  original  bharos.  In  rr  Cmif/i>i//'s  Tm-t, 
S  D.  M.  &  U.  48U ;  ',>  Jur.  N.  S.  81»2. 

■'i.  And  a  gift  over  of  tho  wholo  is  convincing  evidenct'  uf  tiif 
same  intention.  In  sueli  a  ciiso  "whan^  must  have  been  iti<':iLt 
to  iuL'luJo  every  interest  aerruirg  as  well  as  original,  i'ur 
otherwiso  tho  estate  would  go  away  from  the  issuo  pit'ctiatiil ; 
whereas,  it  is  ob\iou.H,  nothing  was  intended  to  go  (j\er,  Liit 
that  all  should  go  over  at  onue  on  failure  of  tho  issue  of  u\\  ih' 
ehildreu,  as  if  all  but  ono  had  died  without  issue  ulii  wib 
intended  to  take  all."  Uoc  d.  C/;//  \.  lUikhifnly  \  K\.  U'l; 
Doiifffm  V.  AuihriiH^  14  B.  '347;  Dittton  v.  Croia/i/^  '4'-i  1>  ,*7-'; 
L<niijlci(  v.  Lfiiuj/ct/y  it  L.  11.  Ir.  277 ;  see  Sitthii  v.  ^ '/''"(', 
yoL.  U.  Ir.  JOl. 

i).  And  if  the  bequest  is  of  residue,  the  presumption  a,L'';iiii>t 
intestacy  will  assist  the  Court  in  passing'  accrued  with  origiual 
sliares.     (toodman  v.  Goodmuu,  1  Do  U.  &  S.  <iU-"(. 


(lift  (iver  of 
tin-  whulo 
fund. 


\\'hfrr>  the 
^ft  in 
n/4iiluftry. 


7.  A,.,.ru,.,|  ,|,ar,.,  „r,.  .i.,„|„riv  „,„  |i„|,|„  ,„  ,,, 
l.nwd  ini..nti„„  „,  ,„  .„.,..,.,  ,,,  '  "  '■l'''"'l.v  ..x 

Sin,.  .«n;»w.v.;:;:;'nM':, /';::''"' r^"'-' •• 

r-- -::"-:::.  ::::;;;vv;;"^'"' 

"■  '*"  •"  ""•  r-P-ut ,„.„.,i„„  „,■',.':'"■' 

."*.«o„v.y„„o,J„h,L.4«,  l""'t,.ti,„„,  ,,, 
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•\lo»t«t»r,k.vi,..d,,i,  ,,„„,„,, 
III  iiu-  «/»>',...<.   ..;  I    •.    .  '"""rill,. 


• <■-'■"- .nan!*,  .h/  :;;;,;'  ■; ":""' "■'■'"- 

"'".or  d.vi,„  «,,h,„„  if  ;;,;■■  ■" " t  „f  „... 

""■  'lealh  or  marri«„o  ,  f  T  '    ,  '"'"  '"  '"'  ""I''  "f-^ 

--«.t  brothrr : .  ::;t  .:'f  ;•-  t--^-  -"vi..ed 

""■  land  to  be  pre«,rved  for  h          .  *"■•    "'"  ''  """^  'i^-^ 

'"  «"ived  at  .went"    e     He  d  "th  Z  '"''"■    '""  '""""- 

"-■uto  on  ,he  death  of   he  "  1  '  ,'  ."  '"<"'  "  '""  »■"""» 

"•"  iHsue  meant  dyin^  with     .  "'  """  ''>'"«  «""- 

•^ -ndthatthrdevi:oov::'th:::  '■  "";."''■"""■ "'  '^^ 

'■«-«</.•«  V.  Scolt.  22  Gr  426  "  ^     ' '""  '"^'-  '"^-■•■ 

^l-nrrd:.^:^:--^:^ 

;   ""■  Jaughter  died  under  twolty  !  ;  ""'"•-•'->"  '"«.  fCV^' 

^:-  widow,  it  was  held  that  thrielr;   "  "'"  '"  '" 


over  on 
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Cliap.ZLvn.  and  passed  to  her  representatives,  although  she  died  under 

twenty-one.    He  Boiinj,  21  O.K.  361. 

DaTiM  over  In  »  somewhat  similar  ease,  viz.,  on  a  devise  to  A.  with  ii 

SSVtifei?''"'  devise  over  to  B.  in  ease  A.  died  under  twenty-one.  it  was  hel.l 

oSupB."""'     that  the  devise  over  eould  only  tiike  effect  if  the  death  of  .\ 

occurred  during  tlie  lifetime  of  B.,  and  B.  having  died  before 

A.,  who  died  under  twenty-one,  the  estate  was  absolute  in  .\. 

and  passed  to  his  heirs-at-law.     I'arkes  v.  Tnisls  Corpn.  "I 

Oiilario,  26  O.R.  494. 

A  provision,  on  a  devi.se  in  fee,  that  if  the  devisee  die  witli- 
out  issue,  and  leave  a  widow,  she  shall  have  a  charge  on  tlie 
land,  which  is  in  that  event  to  pro  to  other  devisees  on  a  liko 
condition,  does  not  mean  death  without  issue  in  the  testatm's 
lifetime.    Comni  v.  MUii.  26  S.C.R.  292. 

So  also,  where  the  devise  over  is  upon  death  without  iviiic 
or  unmarried.    Fraser  v.  Fraser,  26  S.C.H.  316. 

A  devise  to  A.  JI.,  with  a  proviso  that  if  A.  'SI.  should  cm- 
brace  the  doctrines  of  the  Church  of  Rome  and  at  any  tiiii' 
after  his  ma.jority  acknowledge  himself  in  connection  with  Ili;it 
Church,  the  property  devised  should  go  to  another.  maU.^  :i 
double  condition,  and  the  devise  over  is  not  effective  \iril.ss 
both  events  happen.  Laurence  v.  Mc(fiiarrie.  26  X.S.R.  liU. 
Die  before  Where  legacies  were  given  to  children  at  a  future  dale  iiiid 

"™"  "'■  there  was  a  provision  that  "in  case  any  of  my  children  dir 
before  any  or  all  of  them  have  received  or  become  entitl''^  1" 
their  several  shares  or  portions,  without  lawful  issue.  :m] 
before  such  child  shall  have  attained  the  age  of  thirty  yi.;ir<, 
then  I  give  such  share"  to  survivors.  Held,  that  n  ■■\M 
attaining  thirty  years  of  age  become  absolutely  entitled  in  a 
vested  interest,  though  the  time  for  payment  had  not  iinivid. 
viz.,  the  death  of  a  life  tenant.    Re  Clark,  18  N.S.R.  Hi; 

On  a  devise  to  A.  when  he  arrives  at  twenty-one.  with  .i 
devise  over  if  he  died  "before  receiving  the  share."  it  «»< 
held  that  he  took  a  vested  interest  subject  to  being  div.  <tid 
if  he  died  under  twenty-one.  Re  Dennis,  5  O.L.R.  46. 
And," "or."  On  a  devise  to  A.  in  fee  with  a  devise  over  if  he  sh.mld  dif 
before  the  testator's  "brother  and  sister,"  the  sisi.'i-  dieil 
in  the  testator's  lifetime.     Held,  that  "and"  could  n"*  '"' 
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W«,C  31  0.7:98"'  ''•  '"'  "  '"  ''"•"^  "'-■""'■    ^'«-  V.  C..p.,xm 

J  O.L.R.  660;  33  S.C.R   305  '^  "''"'"' 

no  presumption  of  survivorship.    Where  severaTonrjI  ''^"''^°""'° 

of  them  couW  11/     '"""•'  '""■"'"'  "'"'  ""'■•^f''^«  »"  °''e 

•leath;  nor  coair)  „  he„,,  ?  '"*  "'  ""^  ""'thT's 

'Ivin.v'ho't  Lvir         """■ '"  """'  '''"''  ""  ••"'  -♦h-'^ 

»  <'"ul  which  she  »1  '■''«";'ff™t  as  an  appoi„,„,„„t  of 

•» '^Hi^ra:  :::h'rr  ^""  "■"""■--""•  ««- 

-«t..v  must  be  tak  n     ""^, '';"•."'  "'-*-».  ""<1  that  the  i„. 
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CHAPTER  XLVIII. 


SUBSTITL'TION. 


I. — What  is  a  Sibstitutional  Gira. 
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The  simplest  form  of  substitutional  gift,  introduced  liy  tlir 
word  "or,"  as,  for  instance,  to  class  A  or  class  B,  generally 
involves  the  relation  of  smaller  to  larger  class,  or  of  ancestor 
to  descendant. 

A  simple  gift  to  A  or  B  may  be  substitutional  or  alternativ.v 
and  it  must  be  determined  from  the  whole  will  which  \v;is 
intended.  Corey  v.  Carey,  6  Ir.  Ch.  255;  Longmore  v.  Hrium,. 
7  Ves.  128;  MWer  v.  Chapman,  24  h.  J.  Ch.  409;  Maiidr  v 
Maude,  22  B  .  1;  In  bonis  Bradford,  72  L.  T.  267;  /«  r, 
Delmar  Charitable  Trust,  (1897)  2  Ch.  163. 

The  substituted  legatees  may  be  intended  to  take,  only  if 
none  of  the  original  class  come  into  e.\istenee,  so  that,  if  any 
come  into  existence,  they  take,  whether  they  are  living  ii!  the 
time  of  distribution  or  not;  as,  for  instance,  where  thi'  siift 
was  to  two  daughters  for  their  lives,  and  after  their  deaths  to 
their  respective  children  or  legal  representatives.  In  v 
Roberts;  Percivnl  v.  Hoberts,  (1903)  2  Ch.  200. 

A  gift  to  A  or  B,  or  to  A  or  his  children,  as  C  may  ap|miiit. 
is  not  substitutional,  and  in  default  of  appointment  it  i;ocs 
among  all  the  appointees  equally.  Penny  v.  Turner,  i  I'h 
493;  White's  Trusts,  Joh.  656. 

A  gift  of  100!.  apiece  to  each  of  the  children,  grandchildren. 
or  other  descendants  of  A,  includes  all  the  descendants.  .^'"Il.ii 
V.  Solly,  5  Jur.  N.  S.  36. 

When  the  contingency  of  surviving  the  time  of  distrilmtiim 
is  applied  both  to  the  original  and  substituted  clas  ;  if  for 
instance,  the  gift  is  to  parents  or  their  children  liviiii-'  at  rh<- 


:  l^^r2ff§" 


"OIJ"  liKAD  "and" 

rLBVV"""""' '"  "■  '"■■  '• "  "■'-'■■  ■'■''-'.: 

ui.  loau     ana.       IiwImnhoK  v.  ,S>,„„„   i  ]>  \y    ,.,.. 

«.th^,ut  co„s>ae„ng  any  superiority  or  elJorAin  wl.ato  ^    '' 
hoe  6/w/,,/ V,  AiVW,  19  B  :)10  wnattur. 

.itsenphoa  ,f  the  per8o„,  to  take.     Sr«,v/v,  yy,W,v,  ■.'  clx   'Vi 

^0  lm„      ,  (ho  testatrix  s  decease,  or  the  issue  of  su.h  of  them 
s  should  be  married.  "  or  "  will  bo  read  "  and."     //„  "  ,  !  " 

Upon  the  same  principle,  a  gift  to  ehiMreu  living  at  the  time 
f  .Us  nbutjon,  or  M.V  issu,.,  will  be  construed  as  .Lift  ^      i 
Jren  then  hvn^,  and  the  issue  of  those  then  dea.f      , .     t 
-uo  of  those  dead  at  the  date  of  the  will,  but  no  ,  .t  w      j 
-m,  of    hose  who  wcr.   dead   I„.fore  the  testator  w„,  bo 
A™,v  v.  Ct.;„rhn,l,  4  Do  U.  &  ,1.  irr  ;  PI,;,,,'  „-,„  7  K,     iT 

'<"*;  hmi/  V.  II011//011,  ■>■>  Ch.  D.  o]-.' 

i.wng  before  tho  tm>e  of  distribution,  must  bo  ,listin.ui,hed 
fro,u  an  executory  gift  over  intended  to  .  .ko  eif...t  at  any 
Thus,  a  gA  to  ..hildrou  living  at  a  p,u-ti.ular  time,  wi,lf„       t 
er,>f  any,,,./,  children  die  leaving  issue  ,0  their  i..su,  is" 

"1" ;  Uowen  V.  Hrrrmg,  1  M'Cl.  &.  Y.  29.5.  ' 
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Chap. 


On  the  other  hnnd,  if  the  gift  is  to  children  living  at  the  tini.> 
'if  (li.-trilintinn,  with  a  frift  to  their  issue  if  any  such  chihlr.ii 
(lie  before  becoming  cntitlml,  the  gift  to  the  issue  will  !«■ 
construed  as  substitutional,  since  children  living  at  the  time  ot 
distribution  could  not  die  without  becoming  entitled.  Jri/e"  v. 
Saraije,  10  Ch.  555 ;  see  C///.w  v.  Giles,  8  Sim.  360. 


II. — Legatees  Dyino    nEFOUE   Testator   after  Date 

OF    Wl!.!. 


tl 


If 
St 


1.  Original 
k'j.'nt.cc  a 
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ff.  Dirert  gift. 

*.  Gift  after 
life  intLTOBt. 


2.  Original 
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a.  Gift  to 
children  nr 
their  iraue. 


If  there  is  a  direct  gift  to  a  named  person  or  his  children  timl 
the  named  pcrsou  ilics  in  tlio  testator's  lifetime  leaving  children, 
tlio  children  take.     Gittiiirix  v.  Mclkrmoll,  2  M.  &  IC.  i«. 

The  result  is  the  same  if  there  is  a  life  interest  and  thoninw  1 
person  dies  before  the  testator,  leaving  children.  In  re  Porln'^ 
Tnisf,  4  K.  &  .1.  188. 

It  makes  no  difference  that  the  gift  is  not  in  the  simple  form 
to  A  or  his  children  after  a  life  interest,  but  that  there  is  a  j.nti 
to  A  witli  a  direction  that  in  case  of  his  death  or  in  case  of  his 
death  before  or  in  the  lifetime  of  the  tenant  for  life,  or  in  en=.' 
of  his  death  leaving  issue,  the  legacy  is  to  go  to  his  children. 
I,e  Jfiive  V.  Le  Jcmte,^  Kee.  701;  Tir  v.  King,  IB  B.  t'i: 
Asliliiig  V.  Kmirlm,  H  Dr.  59-'i;  IMffen  v.  Jfen/e,  U  Eq.  4^<. 

Cases  where  the  original  gift  is  not  to  a  named  person,  hat  tn 
a  class  followed  by  a  substitutional  frift,  involve,  in  some 
respects,  different  considerations. 

For  instance,  if  there  is  a  life  interest  and  then  a  gift  t"  liiil- 
dron  or  their  issue,  and  a  child  dies  before  the  testator,  leaviii? 
issue,  it  seems  the  issue  do  not  take,  as  the  child  did  not  heconn' 
a  member  of  the  original  clnsB.  ">•  Ihlietmit :  Tliliel«jn  v. 
Ibbehon,  88  L.  T.  4G1. 

On  the  other  hand,  though  the  gift  is  in  form  substitutional, 
it  what  is  given  to  the  issue  is  an  original  share,  issue  ot  a  ihilil 
who  dies  before  the  testator  may  take  if,  for  instance,  the  gift  i^ 
to  a  class  living  at  the  death  of  the  tenant  for  life  or  the  issuf 
of  any  then  dead,     AU:rno,l  v.  Al/ord,  -2  En.  47!l. 


T 
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If  tho  case  i,,  not  thn  Mmplc  one  of  n  pift  to  a  clas,  or  tlinir 
.«»uo,  but  there  arc  ,!i.v,.,i„„.  ,|,„t  tho  issue  of ,,  momhor  ,h-inff 
are  to  take  his  share,  the  lauRuage  of  tho  Jireetiou  affords  a"l<,.v 
to  (lio  construction. 

Tho  broa,l  distinotion  api-ears  to  be,  that,  if  what  i.s  given  to 
l,e  ..sue  ,8  "  the  sharo  "  of  a  member  of  tho  eht8s,  the  substitu- 
.nn  does  not  operate  a,  rcf-ards  a  person,  who  died  before  tho 
testator,  and  therefore  never  took  a  slmre.  On  tho  other  hand, 
.f  wha  ,s  given  to  tho  is.sue  is  the  .hare  a  n.ember  of  the  class 
would  have  t,iken  if  ho  ha,l  lived,  (ho  substitution  op,.ra(e,  as 
regards  a  pcr.son  who  dies  in  the  testator's  lifetime  after  the 
itito  of  the  wdl. 

Thus,  if  the  gift  to  the  class  is  after  a  life  interest  with 
-hrc,.t,onthat  the  children  of  tho.se  dead  should  stand  in  the 
1  ace  ot  their  parent  or  should  take  their  parent's  share, 
-Inldrcn  of  a  parent  who  dies  in  the  testator's  lifetime  do  not 

(IWM  2  Ch.  30.  These  cases  are  in  aceor,Iance  with  the 
opnuon  e^tpressed  by  Lord  IJorailly  in  /,.  v.  Ki„g  K;  li  v, 
•'■I;  King  T.  Clnmhiml,  L'G  E.  :^(i,  .'il.  ' 

Again,  if  the  original  gift  is  to  a  class  living  at  the  testator's 
'l""th,  or  at  son>o  other  time,  and  tho  substitutional  gift  is 
"prcssly  conaned  to  the  children  of  such  persons,  the  snb- 
station  can  have  no  effect  with  regard  to  those  who  never 

«»me  members  of  the  original  class.     See  .%n;„.M  v.  ll„,„„. 
l-i  Ves.  3,0;  Smill,  v.  Fan;  3  Y.  &  (.'.  E.x.  :|-,'S,  ' 

On  the  other  hand,  where  tho  gift  was  immediate,  and 
H  re  was  a  d.rect.on  that  if  any  members  of  the  class  should 
J^e  before  the.r  shares  were  payable  leaving  issue  the  i.,ue 
.  oald  take  the  share  their  parent  would  ha^  been  cSiti;;;;: 
.ving  the  .ssueof  a  member  of  the  class  dying  before  the 
*tor  took  lus  share.  Corl  t.  WM,;  1  Coll.  -l-.)  where 
Wever,  the  Viee-Chaneellor  seems  to  have  thougbl  Jhat  the' 
language  of  the  gift  over  referred  to  death  bcfo.e  the  testate   ■ 

tiled  after  the  date  of  the-  will. 
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Tho  same  conf^tniction  was  followed  when  tlio  gift  was  (o  thi 
tostntor's  cliildren  liviujj;  at  the  deuth  of  his  widow  \\\x\v  t 
proviso  that  if  any  of  liia  ehildi'on  who  should  die  in  tlio  lili- 
time  of  his  widow  should  have  left  issue,  such  issue  should  li-; 
entitled  to  the  share  tlieir  parent  would  have  hecn  entltird  tn  II 
living.  Umith  v.  Smith,  8  Sim.  IJ53,  where  tho  hf-ad-nnl.  is 
inaccurate.  The  ease  is  oxpluinod  in  In  ir  Ilannant ;  Uwl-I-  '  -y 
V.  Jltnotfim,  (1897)  2  Ch.  -'ii),  4;J. 

There  may  be  other  evidence  of  intention  to  show  that  tltr 
substitution  was  to  take  effect  upon  tho  share  of  a  nionibir  >l 
the  class  dying  before  the  testator.  See  Joiutt  v.  Firmn,  V! 
W.  K.  ;J(J9;  :l  N.  li.  415,  where  tho  original  gift  ^\;!^ 
apparently  held  to  be  a  gift  to  persons  named;  and  Jfahrr-jl-i^-' 
V.  Rklihalyh,^  Eq.  390, which  was  in  substance  a  case  of  ten:iii! 
for  life  and  remainderman. 


III. — Legatees  Dead  at  the  Datk  of  the  AVh.i. 
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pcrEons. 


Where  the 
origioal  gift 


Gift  to 
parents  then 
living,  and 
the  iHMue  of 
those  then 
dead. 


1.  When  there  is  a  gift  to  several  persons  nominatiin,  ^^it1l 
a  substitution  of  their  issue  in  th.e  event  of  their  death,  iho 
fact,  that  one  of  the  pei'sons  so  named  is  dead  at  the  diito  "f 
tlie  will,  will  not  prevent  his  issue  from  taking.  Iloiwh,,  \. 
Simms,  2  De  G.  &  J.  101  ;  lee  v.  King,  16  B.  40;  llul..i,,>  v, 
Ncdlc,  11  Eq.  48  ;  see  lianics  v.  Jvntiiitgit,  L.  K.  2  E'j.  U'^. 

2.  If,  however,  the  original  gift  is  to  a  class,  \\\X\\  a  sh';- 
stitutional  gift  to  issue,  the  question  is  whether  tho  issue  taL- 
a  share  whicli  has  been  given  to  a  parent,  who  is  cnutciiipLitiil 
as  capable  of  taking  under  the  will,  or  whether  thty  taL.'  :i 
share,  which  has  not  been  previously  given  to  tluii'  laniit. 
In  the  former  case  issue  of  parents  dead  at  the  dalf  A  llie 
will  will  not  take,  in  the  latter  they  will. 

a.  If  the  gift  is  to  parents  and  issue  in  one  conliinious 
sentence — as,  for  instance,  to  children  then  living  and  tlie 
issue  of  those  tliou  dead — tho  issue  of  parents  deceased  at  t!i'' 
date  of  the  will  take.  A  direction  that  the  issue  arr  to  take 
only  the  share  their  parent  would  have  taken  if  living'  Joes 
not  alter  this  construction.     Tyfhcrleitjh  v.  Harbin,  0  Sim.  -l','!'; 
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;f..^v.  ftM-r,8  Sim.  l.:i;  KM„„  y.  AV,/,™,  .'t  iJr  .„:•  /„,■,. 

PMjf  Will, 7  K,.  m ,  jf,,.,„„„ ,.  ^.,,,„..„,  -  j^^|_  ^,.    ;,,^^^ 

;;■  """!•  ''"•  *  ^^-  ''•  -""y  ■'"'  i-"  o-y  t»  r-™cii.  with 

(hc8o  authorities. 

It  seoms  the  issue  of  a  i.aront  wlio  died  before  tho  testator 
was  born  wouU  not  take.     m„,,M/ v.  »7«,///,W,  !,  Ch   ],  ,;.„ 

In  some  cases  a  diroetion   that   the  i.su'e  are  to  take'thei;  :..„„.„ ^k„ 
parents  share  winch  unph-es  a  parent  capable  of  tJ:ing  under  it*^'-''" 
l.eml    ha,  also  been  held  not  to  exclude  issue,,,  .  „are„t 
dead  at  the  date  of  the  will.     But  those  cases  are  of  d.'ublfnl 
authonty      JIM  v.  J>,rl.„i,l,,  -J  D.  tm  ;  Co,m,„,l  v.   r„r„r 
io  U.  4--'l  ;  Itr  Fmlilhi,/.,  Trmt,  2(1  ]!  -'m 

oflhV!!'"'V';'?; "''''"','  ""■■■  """-•'""'  ""'^■•■"''■■™  «""-""- 

01  such  of  my  mul  ehiMren  as  shall  be  then  dead/'  the  testator  "■""'  "•°"'" 

lyusmg  the  tern,  "said"  children  shows  that  he  is  eontem- 

platmg  a  class  of  children  living  at  the  date  of  the  will,  and 

»pablo  of  taking  under  it,  and  therefore  children  of  those  dead 

at  the  date  of  the  will  will  not  bo  admitted.     11,.  m,„j„„.', 

f;';"'  ''I;  ""f'   '  D-  M.  ..  G.  280;   see  P,rl  v.   cL„„, 

Tnuii  "■  ^''"''"''  '^'  ^-  ^^-   """  "■   ^fo'li'll,  ■y.> 

^-  'I.  Cn.  106. 

Oa  tho  other  hand,  if  the  gift  is  to  the  brothers  and  sisters 
I'vmg  at  a  partl.ular  time,  and  the  ehildr...  of  such  of  tho 
™d  brothers  and  sisters  as  should  have  died,  and  the  testator 
ta  only  one  brother  or  one  sister  living  at  the  date  of  tho 

temlU„d  chddren  of  brothers  an,l  sisters  dead  at  the  date 
»f  the  wUl  will  be  admitted.  Ite  Jonhm\  Tr,,4,  •>  N  E  'u  ■ 
ft«  V.  Gil,.,  8  Sim.  3«0 ;  see  J,m-h  v.  Pond,  U  Siu,  o4!l  '       ' 

whoare';  '"'f""  "^  r'""'''^  to  bo  the  children  of  parents,  Oi,uo,„, 
whoa     beneficiaries  under  the  will ;  if,  f„r  instance,  the  be.p.es    ;^-.»."'["f-0 
to  "my  daughters  and  their  children,"  the  children  of  ,!    ''""'""""■ 
^ughter  dead  at  the  date  of  the  will  take  nothing.     P«,.^.  v 

IT'  r,'^-  ^-  '*'  •  ""  ^'■'^'-  '■  '""'"''''  2«  l"  J-  Ch.  30»  i 
b«t  see  C%  v.  Pnwi,>!,toH,  7  Sim.  370. 

i.  When  the  gift  is  clearly  substitutional,  as  in  the  case  of  a  When  the 
fttoaclasa  or  their  issue,  issue  of  members  of  the  original  SSo^r""- 
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dead  at  the  dat«  of  the  will  will  not  take.     Congrr 


tho  fiimplot 
'  form. 
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Chap. 
XLTIII. 


T>  Jicro  BUi'Ii 
of  thooritfii  al 
lefratcGH  iiNuro 
alivu  at  thi- 
(lute  nf  the 
will.laiutt 
wttiufy  thu 
wordd  of  gift. 


Gift  tn  the 
Bubtttitutod 
lefTuteeci  in  nn 
iniU'pfiiiU'Ut 
B(.'iitt'iic:o. 
Directiou  that 
tlie  I'l/iirit  of  a 
parent  Hhoitld 
go  to  hlD 
childrc-u. 


Ib'UO  to  htand 
in  til';  [)laco 
of  their 
^areots. 


'i'-\  V,\\.  I).  7;(7.     Tlio  priuci|ili'  Bccnis  to  Imvo  beni  aclmittcil  in 
[i>  ir  Sif,/n/'.s  Trusts^  'i  Cli.  1).   101. 

If  tlioreisiiiiytliiiig  touMsist  tho  construction,  i«8Uo  of  iin'iiil  rs 
of  tlif!  class  deail  ut  the  date  of  tlio  will  may  bo  let  iii.  Tliii>,  if 
none  of  tlio  mciubers  of  tho  orif^innl  rlusa  are  alive  at  tho  diit-  .l 
till'  will,  or  if  tho  original  clasH  is  lirothers  and  sibters,  and  lli<' 
te.stator  has  only  ono  hrothi-r  living  at  the  date  of  tho  will, 
children  of  those  then  dead  will  come  in.  Ootr/imj  v.  Tlmmi'^'-i, 
11  Eij.  '{no,  n.  ;  Beo  lUtftinliff  v.  T'txxr/f,  11  l']^\.  >'Ai'-]  ;  Jf(i->;.-<  \. 
Poiiif,  \)  Sim.  54f) ;  fn  fr  StUi/^  Trmh,  5  Ch.  D.  tDt ;  U',/.f, 
V.  lil'iifH'if,  Ml  L.  li.  Tr.  Ml). 

r.  AVhero  thi*  gift  to  tho  issue  is  in  nn  iodopcndunt  chiusc,  tli^' 
(jui'stion  is,  wlif'ther  the  intention  is  to  add  fresh  members  tn  <■{■ 
substitute  them  for  tlio  original  class. 

If  tho  gift  is  to  children  living  at  tho  testator's  deutli.  ulili 
a  direction  that,  if  any  should  Iiappen  to  die  in  his  lifetime,  tli^' 
"  legacy  "  intended  for  such  child  should  be  f'-;  his  issue,  tli" 
word  "  legac-y  "  shows  that  the  testator  meant  to  substitute  nnly 
issue  of  parents  who  at  the  date  of  tho  will  were  capaMe  of 
taking.  C/irisfop/ifmm  v.  Nayloi\  1  Mor.  1120;  Jfiiti''r  v. 
rhfKhiro,  H  Ch.  Tol ;  AV  i)jfihr  ;  iiffihr  v.  Offihr,  8;j  L.  T.  7->. 
It  may  be  doubted  whether  l*/i'//ij)H  v.  Vfiillips.  \'-\  W.  \\.  17''; 
10  Jur.  N.  S.  117;j;  and  Parsom  v.  Gn!/i/or</j  10  Jur.  X.  .S. 
2-Jl,  can  stand  with  these  authorities. 

The  same  rule  applies,  if  tliere  is  a  direction,  that  isjiuo  of 
parents  dying  are  to  stand  ir  llic  place  of  their  jiareiit^,  or 
to  tako  their  parents'  share.  Jiaf/cr  v.  Omuiancf/,  4  Ilu^-s.  71 : 
Grai/  V.  (rantian,'^  Ila.  208;  Afkiiison  v.  Atkinsoi},  J.  li. 'i 
Eq.  184  ;  lie  Uufc/diWs  TnUs,  8  Eq.  643  ;  Jhhvfjh'im  v, 
Hhlfhah:^'.  1)  Eq.  aOo ;  Krlscn  v.  Kilh,  :J8  L.  T.  471  ;  //(  r, 
Barhi'i' ;  Anqti it h  \\  Sac il/t;  47  h.T. ']H;  In  re  Mnxtlur :  Ufo'-'^ 
V.  J/H«//i(r,  43  Ch.  1).  £.09  ;  In  re  lirown ;  lirotrn  \.  Jii--'H,'j^ 
L.  J.  Ch.  420;  ;J7  W.  U.  472,  not  following  In  ,r  .V//</M"- 
Tni-sfs,  0  Ch.  D.  497,  u. 

The  inference  from  the  use  of  the  words  "  legacy  or  >\inio  of 
the  parent "  cannot  be  drawn  where  what  is  given  to  the  issue  U 
not  the  parent's  share,  but  tho  share  tho  parent  would  iiav 


ii 


Chip. 
XLVIII. 


mVK  OF  PABKWT  DMD  AT  DATK  OK  WILL, 
taken  if  living.     ^,,,.,^  ^   j.  , 

morolifoi„toru»t,aro  given  to  d,iM,.on,  witl.  ,.  ,li,v  ,:„,. 
tbt  upon  the  a,,,tl,„f  „,,ild  lefor,.  or  „f,  .  „,       .       ,'  , 

'.ccbUJ    ,  to  go  to  hi,  chlM.,.,,,  i,  i,  „ill  mor,.  lim,„H  („ 
.uri««e  that   the   WMur  i„t,.,„h.,l  to  b,.„,.|it    ,.1,M 
ohiM,Ieadatthod,Uo„f  th»  will      /'r  t  " 

Where  the  ffift,va.,  to  .,„.h  of  ,ho  child.-en  of  the  testato,-', 
"•'  "  "■'  *»">'l  «""ive  the  tenant  for  lif,.  f„ll„„,Hl  iJ  ,    , 

;-|Mi„ea.e„n,„f.,H.,,i,,,,_,::,;':,:,',f^:: 

^      or.  deee,.„,e„vin,i..,.e,  .,,,;_,,,,,,,, ,.„,,,,,,,,       ^ 
the    UeeeuseJ  parent,  the  i.s,,.e  of  a  chil.I  ,„,ul  at  the  dae  , 

tau  taken  ,f  l,v,„„,  „,„  ^„,j  .,^,,,,,1  .Ulldu.. 

lll«'7)  A.  C.  aw.  "'"«"'"'«'/'■,    Gon;H!,rv.a„nh,,/,; 

M  d.o     are  not  used  n,  a  sirietly  future  sense  ;  for  instance 

„ .  r  ;:'"• " """ "  ""^  ^''"''^™  "•■""  ■•-  '-in.  ehi,d  e ; 

Lr.  ;    °    •'"'  ''™™"^''  ''"-"  ^«™''l  I'-o  taken  if 

.™ie  rb :  t'T'™' "'  *'^™'^-™"'  »"■""  •■»«  '-■ 

:  ™^. ..-..«,  ,4  Kc,m;/„,.x,w„-,virch.L: 
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IV. — TiiK  HimcT  or  Sviwtiti'tionai,  Oikts. 


1.  Original 
IrgBtee  a 
Darned 

peraon. 

a.  Direct  gift. 


»    out  after 
lifo  iutercat. 


2.  Original 
legatcca  a 
claaa. 


3.  Subitituted 
claHa  nefd  not 
bo  living  at 


1.  In  tlio  case  of  ii  Jircct  gift  to  a  uamci]  perun  or  Iiia  iMuo,  if 
tlio  imiiipil  [lurson  survives  tlio  t(i«tntor  lie  tnki-s  nbsolutuljr.  Tin' 
Biibstitiition  lias  no  further  operation.  MihiIhiih  t.  Xiicrlln,  \ 
Uuss.  1<;.J;  C/iijicliase  v.  Siiiip'on,  18  Sim.  4H.') ;  SnlMiii-'/  v. 
r,H:/,  :!  Ha.  .'*();    n'/nMnr  v.  /•.«/.//,  !1  Ii.  177. 

If  tliori'  is  a  lifo  interest  ami  tln'u  u  j,'ift  to  a  nniii^l 
por»nn  i-i'  his  children,  tlio  lubstitulion  tiikes  elfeot  if  tlio  nnnn.l 
person  dies  leaving  cliililren  after  tho  testator  but  before  tli  - 
tenant  for  life,  (/in/lnfoiif  v.  Dor,  'J  Sim.  '220  j  Jiiv,,l,^  \. 
/«,■«/..,  16  Ii.  j.07;  III  ir  Cnimi,  '.':)  IS.  3:|.'! ;  S,(/M«,y  v. 
/•,'////,  :i  IIu.  8(i;  Jli,lillia  v.  J/i//;/in;  :!t  B.  1X0. 

If  the  uaineil  pnrion  dies  witliout  children  after  tho  te. hit  ir 
but  before  the  tenant  for  life,  ho  takes  absolutely.  Suiiff"  r  v, 
Willoch,  9  Yes.  i.':i:i;  Urrtcy  v.  M'L'WijhIiii,  1  I'r.  2  A: 
fiiilMiirij  v.  refill,  •■!  Ila.  SO. 

If  tho  named  person  survives  tho  tenant  for  life,  he  liikfs 
absolutely.  The  substitution  ceases  to  operate,  i^fv/"/  v. 
Penkij,  U  B.  547;  Si>(irl.„  v.  IMnI,  U  B.  218;  Illu.l.ll  v. 
Chapmnii,  ■&  B,  fi4S. 

2.  In  the  ease  of  gifts  to  a  class,  for  instance,  to  cliildnn  or 
their  issue  after  a  life  interest,  if  a  child  dies  after  the  te-!;it"r 
but  before  tho  tenant  for  lifo  leaving  i-ssue,  tho  is.sue  t.iki'. 
Tiiniii't  V.  Sfad/witnc,  27  B.  4^14 ;  Fiii/ason  v.  Tiif/urk,  li 
Kq.  25S. 

AVliero  the  gift  is  not  in  this  simide  foiTO  but  tlief  is  .1 
direction  that  the  Issue  of  a  deceased  child  are  to  take  his  >hiiP'. 
the  direction  operates  as  regards  the  sharo  of  a  menib.T  (if  tin 
class  who  survives  the  testator  but  dies  before  the  tcimiit  f'>r 
life.  Ire  v.  Kiiii),  Hi  B.  4(i ;  Hr  Uilbtrt ;  BaiM  v.  M^'llkii'. 
54  L.  T.  752 ;  Rr  Milrt;   Miles  v.  Mile»,  01  L.  T.  Zm. 

There  may,  however,  in  such  a  case  be  a  context  which  limit; 
the  defeasance  to  the  testator's  death.  In  re  Dmm'  TrmU, 
4  Ch.  D.  210. 

3.  In  the  ordinary  case  of  a  substitutional  gift  to  a  person  or 
his  issue  or  to  a  class,  such  as  children  or  their  issue,  after 


EFTECT  OF  SUIISTITUTIONAL  OUTS. 

a  "'fo  intcrcet,  it  ia  not  iieii>.smiry  tlmt  tlm  issue  in  ..r.l,.r  to  Uih< 
Mioiild  bo  liviiiff  at  tlio  di'alli  of  tho  tenant  for  lifo.     .V„./,,-,  ^■ 

S,;i/,;,  Vi  D.  (iU;   /,,.  V.  Ki,,,,,  10  ]).  4«  ;   .V„„y/,  y.  /•„/„ ,  r 

Ha.  2-'!»i  /.mip/mr  v.  Jliicl,  •,'  Dr.  &  Sm.  48^;  7,',  r«/«,,-,  J 
Hr.  &  Sm.  .')0l  J  /„  ,.<.  iiriiii,il\  I  <:,/.;  :)  K.  &  J.  'jsii;  /„  ,-,■ 
3fr,r,;r»  Tn,.4t,  1  K,,.  :a\:  Itul.,,,,,  V.  ,Vf«/r,  U  K,,.  .|.s;  /„  ,v 
l\„lln;l.,j',  Tm.l.,mw\)  1  Jr.  (lUO;  Hr  hy,.,r,r ;  M„tl„.„ns. 
(I.mf,n,i,,  (:■>  L.T.  (i*r.  Tho  or,l,.r  in  /•,,„.,„„  v.  .V,/,/„„,  .-, 
1!1.  N.  8.  a();l,  is  I'onsidcrud  in  /.'(/(/,//«/■  v.  /;<«•/■,  :)(  I,  J  ci, 
iiM,«09,  and /fc /'■/„«,;■. 

I.  Hut  tho  i»8uo,  in  or,l,T  to  tnko  by  Hibstitulio.i  for  thiir 
liarcnt,  mn.t  not  i.roloceaso  tlio  piiront.  7V«,;„,  v.  ShiMmm; 
-T  n.  Ill;  I.fiiipliler  V.  Ihuk,  2  Dr.  &  .Sni.  JSl ;  /.',.  7'„,-«,r,  2 
Dr.  &  Sni.  .-(11 ;  /„  ,e  Il,iui,ll\  Tn„/,, :!  JC,  ,<;  ,J.  oso;  i\, ,'„',. 
V.  (Vv-r,  1  J.  .*i  II.  iOT;  //,„■,,,  V.  Jfuny,  ]l>  K,,.  lilll. 

Tho  issuo  n.Tcl  not  survive  tlicir  jLirHit  if  llu.  ^-Ilt  („  thcni 
lli"iigli  in  form  eubstitutioiml  is  in  substuncc.  an  indciirn.U-nt 
pill;  for  iuslanco,  if  tho  gift  i,  f„  ihildron  then  livi,,- or  tho 
Usuo  of  thoso  then  dead.  U„j,/,;,r  v.  Ilm/.;  a  Ilr.  A  ,Sra.  IH I ; 
h  i-r  }fmll,!i;  ]\'.rin,il,l  v.  M'nM;/,  (I'M])  'i  CI,.  ','  llj' 
cxiJaining  /„  ,r  .V,mH'\^  rni-,l:<,  I  lO.j.  O.jl. 

■"'.  It  thoro  is  a  gift  to  rhildrou  or  th.'ir  issu.;  and  tlior,.  nro 
iliilJron  and  childnii  of  tlio.^o  cliildren  living  at  tho  linio  of 
Jislribution,  grand.liildren  cannot  take  in  coniiiotiliou  witli 
tlicirown  parents.  JA/,v/,/,.„„  v.  J{„//,  KlJur  N  S  ,S!)  •  /„,•,. 
m„„l\  Tn,.h,  7  L.  U.  ir.  Tt  ;  A'.  /,„„,/■,  S. iL.ri.l : 
Hhiijiihl  V.  luiiir,  SI)  Ij,  t.  80(i. 

C.  In  the  .'ase  of  a  gift  to  several  namod  persons  or  tlieir 
tluldreii,  if  somo  of  tho  nanird  persons  die  l>eforo  tho  time  of 
distribution  leaving  ehildron,  and  others  surv  vo  that  time,  those 
who  survive  and  the  ehildren  of  those  who  are  dead  tiiko  shares 
Pi''y  V.  LoiLlifi,  (1  It.  I,so. 

Tho  same  ia  ordinarily  the  case  wliero  the  original  gift  is  t.i 
bo  divi.led  among  a  olaaa-for  instance,  children  or  their  is..<uo. 
' '  ■  '■    Ili'Mi"",  »  Ila.  App.  :|-,' ;    Fiiilmon  v.   T.illod-  i)  K.i 
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Cbap. 
XtTUI. 

tiini>  •>( 
iliotributiuD. 


i.  Hub.lituU.l 

ilOIII-  tllllHt 

hirruv..  tlnir 
JilO'  lit. 


r. t 

■  .Iii;iiuilj(itl 
tu  inniii.'. 


•■.  ."uMilulcd 
.liil.lr,  ,1 ,1„ 
iM't  tdko  with 
tin  ir  own 
I'  laiit. 


6.  Livinf^ 
pur.  ii(«  iiii.i 
•'l<IMn;u  of 
clcci'Sfseil 
Jurinbt  in;iy 
t.il.1..  tojfotlicr. 


li'iiniu 


it: 


a«*'l 


-■j8 ;  Xiihon  v.  Monro,  27  W.  E.  'J.JB  ■  /, 
'-'!i.  D.  194. 


Sibki/'s  Triiil'. 
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HimHTITr'TION. 


Oil  (li(i  oilit  r  Imnil,  if  tlio  jfift  t^  "imply  to  rliildron  or  (rmii'l- 


'      (Oiililti'h    living    ut    tho   iimo  (if    (liittributiiiii,   witlioiit    WM|lI^ 

Wlit'ii  thftwo    ,        ..  I-   ■  •  »■<  .1  1-  #        1 

oUmph  nn)        U''Hotiiip  uiviKinii,  f'limlity,  or   tiin  (Ti'iiti'in  of   a  tcniiiicy  m 

I'inluiiivv.        T'lmni'in,  tlin  n-Miit  niny  Ln  tlmt  tlm  two  rlanfM'K  nrc  iimtinlly 

I'Xi'liiFtJvis  fo  thnt  chili1n>n  of  n  i1<>r>eii»>i1  rhild  cuiiiiot  tiikr  if 

tlMTf  nre  nny  cliililrt'ii  livinff.     //*  *r  Voltij  i   (iif''"in  v.  ('>'■  ••», 

(liml)  1  Cli.  40;  niK»  Ammn  v.    /Air. -^  |!»  B.  'JlO  ;    Ihff'i^'/ \. 


M 


!^., 


V. — WllKTllKK   ('()NTINOKN(  V    of   OkUUNAI.    AI'ITIKS    In 

Si'imTiTVTKn  Cr..\>!», 

WliPthcr  'flit'  cnsf^R  liItliiTto  (lisou^scd  li«vn  boon  onflps  of  9im])]<>  fuli>li- 

o^oruSitti''     tuti'Hi,  Hiicli  giftH  ns  tr)  sovcrnl  or  thfir  cliildn'n,  or  to  ii  'I;i>s 

applies  to        nr  their  children,  where  no  rontiiipt'iu'V  wns  in  tcnns  intrn.iii.--.l 

»ub«titut..l       .  .  '   .  ^    ,  .   .     ,     ,  . 

cUw>.  into  tho  t'on»titvitnm  of  tho  on^'uml  I'lass.     A  very  cnrmii'tn 

foriti  of  gift  U,  h'lWfvcr.  n  gift  to  a  class  living  at  tlio  tinn'  "i 
dibtribiitinu  and  thi^  issut;  of  tlioso  thon  dead.  In  surli  r.i.i^ 
tho  |i;irt'ii(!»  can  only  tako  if  thoy  tire  living  at  tlu'  time  "I'  dis- 
tribution, and  th(!  question  arises  whcthor  this  contingency  iiiiist 
bo  importo*!  into  tlio  gift  to  tho  issue.  It  is  now  settled  t!i;it  it 
must  not  unless  there  is  sometliing  inoro  in  tho  context.  J/'irfin 
V.  Ifnhjiiti;  Ij.  U.  1  II.  L.  175,  njiproving  Lyon  v.  Co-mnf,  11 
>Sim.  L>87;  AV  MlMmnnx  Trusts,  1  J.  &  II.  2!)0;  Ihidn-  v. 
lhrkn\  5  Do  O.  A  S.  7.j:i ;  Wtmmrt  v.  UfttroiiH,  2ll  L.  J.  Vk 
536;  Efrh'<  v.  i:MirM,  :J  Dr.  417;  fn  re  Pf/l's  Trust,  ;{ 
v.  F.  .t  J.  --.'itl  ;  fn  re  Orfo,t\  Tru.^f,  It  Kq.  'iTo,  and  overruling. 
except  in  so  fur  ns  tlK*y  can  bo  sui>[Htrted  by  a  speciiil  cniitcxt, 
Jlciiinff  V.  JIcrrifiKin,  (j  IS.  ;t(JO  ;  Mfiri/rnjor  V.  Marr/rcijor,*  Cnll, 
Id',';  Pi'nii!/  V.  Cl(frf.r,  1  I).  F.  i*c  J.  4-J.5 ;  Kirhman^  Trust, :) 
De  G.  &  J.  VjS. 

Tho  same  rule  applies  if  tho  gift  to  tlio  issue  is  nmd"  ly  ii 
Bepariite  olauso  providing  that  if  any  of  tho  parents  :n'e  tlnii 
dead,  leaving  issue,  the  issue  shall  take  tho  parents'  .^liaiv, 
Mnrtin  v.  Hohjnte,  L.  K.  1  H.  L.  17"». 

In  thcso  cases  tho  gift  to  tho  issue  is  an  original  or  iinlq'on- 
dent  gift.  It  is  not  therefore  nceeswiry  that  issue,  in  ohIit  to 
taltf>,  should  Rurvivft  fbeir  own  paront  (??),  even  tliough  tlie  gift 


WHITUM  tllNTINUKNlV   AM-IJKK  Tc.  MIWTITI  TKI.  ll.ASW, 

i«  to  pBri'iilH  thwi  liviriK  »n.l  llw  i>w f  ihiw  th.-i.  il.a.l  Irav- 

inif  iwur(6l.     Ilaremirl  v.  Ilanmirl.  L>(l  |,.  J   di   .Vlt;.  /,„„. 
M»T  V.  ««,t.  1'  Dr.  &  Sin,  490.  /«  r,    »■,»»,„.•  ir,„m,,/,';  v    ' 
H,.„Hfj/,  (l!.o:t.  L'  Ch.  2(»«i,     Humirr,,  v.  //,»„/,,  7.  L'  Dr.  4 
Sni.  4!).   m  n.it  n.n«i»t..nt   with  th™.  n,itli(,riti,„  ,1 1.     /„  rr 
Himlh'i  Truil),  7  Oh.  D.  6(i.'){i). 

Upon  niimilar  principl,.,  uikIit  h  (lift  in  .-itIh., 
■Ia»s  aiKl  th..   i«Hu..  (if  mvh  (if  then  ih  nh.  II   tl . 
mcnihe.™  of  the  clam  dyinR  withoiil  imue  '«  f...-. 
hupiwn  take  a  nhafe,     Elchc,  v.  Hlrhr,    .;   Hr 
lliW;  .Uoori!  V.  Hailiij,  29  W.  R.  171  ■  f, .. , 
1  !><■  0.  &  J.  675. 
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SUBSTITUTION. 


CANADIAN  NOTES. 

iivm.         ^"  *  ^'^^  ^  daughters  living  at  a  certain  time,  but  in  .-as. 
otft.  wh.n       ^^^  ^^^^^  of  a°y  of  tfaem  then  to  their  children,  the  ehihinn 

les^tM  dead       j.       .         , 

.ttofotwiu  of  a  daughter  dead  at  the  time  of  making  the  will  do  not  t^.k,.. 
Taylor  v.  Ridout,  9  Gr.  356;  Be  Williams,  5  O.L.B.  345;  He 
Fleming,  7  O.L.B.  65| 

SSrtS'i       ^  devise  to  A.  absolutely,  but  if  he  die  then  to  B.,  means  it 
m«jd«th    A.  die  in  the  lifetime  of  the  testator,  in  which  event  B.  i»  s„l.. 
stituted.    Re  Walker  <S-  Drew,  22  O.B.  332. 

After  a  gift  of  real  and  personal  estate  to  the  testal,.r'» 
widow  for  life,  he  disposed  of  hi..  ,vi,ole  estate,  to  be  divi,l,,l 
between  the  children  of  two  brothers  and  two  sisters  or  il„.ir 
heirs.  It  was  held  that  all  the  children  took  per  capita  in  the 
first  place,  but  if  any  of  them  died  during  the  life  of  tlio  t™. 
ant  for  life,  their  heirs,  by  which  was  meant  issue,  t.i.ik  in 
their  place  by  substitution  and  not  by  descent,  fie  Gani,f,  r.  i 
O.L.R.  343,  and  see  Harrison  v.  Spencer,  15  O.B.  692. 

?hrirh.Cu°'      ^  '*'"'*''  '"  ^-  '">  have  and  to  hold  to  him,  his  h.iiN  .nd 

fulwtltutional.  „  ... 

assigns  forever,"  is  an  absolute  gift,  and  lapses  if  A.  .I.rs  in 
the  testator's  lifetime.  Mealey  v.  Aitkins,  27  Or.  .')(;:i  lint 
8  gift,  after  the  death  of  a  tenant  for  life  of  person^iliv.  I.j 
A.  "or  his  heirs,  executors  or  assigns."  is  substitution;! I.  and 
the  next  of  kin  take  on  the  death  of  the  legatee  duni]!;  the 
life  of  the  testator.    He  Wrigley,  32  O.B.  108. 


"or."  "and.' 
On  a  device  to  A.  in  feo.  with  a  devise  over  if  he  should  di, 


fi79/. 


,    ,  -  — -  ...r        Chap. 

before  the  testator',  "brother  and  si.ster."  both  events  must  -^--V 
occur  before  the  gift  over  can  take  effect,  "an.l"  not  bein,  "°"'  ""'■ 
equivalent  to  "or."    /,,//,,  y.  Willh,  :!1  O.R.  198, 

See  Doe  dem.  Forsyth  v.  Qmckenbush,  10  U.C.R.  148, 
Forayth  v.  Oalt,  21  C.P.  408 ;  22  C,P.  115 
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CHAPTER  XLIX. 


SL-RVIVOKSIIIP  AND  SL:RVIV0RS. 

I.— Survivor  as  a  Word  of  Limitation. 

XlS;       ''""^  "'"'''  ■''""'™'"  "»>>■  '»■  '■it'i'"'-  a  word  of  limitation  of  ,hi 

_  estate,  denoting  the  interest  certain  persons  are  to  take  or  it 

f.TworiSr'  ""^y  d<"iot''  a  dass  of  persons. 

limitation  of  tti^^  ■    „»  ■  ,      . 

•n..t.t,.  J- or  instance,  in  a  devise  to  A,  B  and  C  a.s  tenants  in  cmi- 

mon  for  life,  with  benefit  of  survivorship,  the  word  survivor 
ship  refers  to  the  extent  of  the  estate  and  not  to  the  class  „i 
persons,  and  upon  the  death  of  one  the  remaining  tenants  ii, 
common  take  the  whole  estate.  Iladdelsey  v.  Adams,  ->•>  li. 
266;  Taaffe  v.  Conmec,  10  If.  L.  64;  see,  however,  Wil,,i  v, 
Chanteperdrii,  (1894)  1  Ir.  209. 

The  word  cannot  be  a  word  of  limitation,  where  absnl  . 
interests  are  given.  Maherley  v.  Strode,  3  Ves.  450:  r„l, ,,  , 
Oallagher,  2  L.  R.  Ir.  389. 


Sorrlvors 
denoting 
pvniODito 


A  flingle 
■urvlror 
takes  under 
afflftto 
sorvlrore. 


II.— Gifts  to  SimvivoRs. 

The  word  survivors  is  more  usually  employed  to  il.n 
class  of  persons  who  are  to  take,  and  in  such  eaivir  it  m„,i 
its  natural  meaning,  which  is  to  outlive;  that  u  V,  mv   : 
alive  at  and  after  the  happening  of  a  particular  event  ..<■ 
death  of  a  particular  person,  which  event  or  person  th. 
is  to  survive.    Gee  v.  Liddell.  L.  R.  2  K<\.  341 :  we  Rr  c; 
Estate.  .3  D.  J.  &  S.  111.  where  •'survive"  was  h^  i,. 
merely  "  live  after. " 

A  divesting  clause  in  favour  of  survivors  orier»tcH  m  i' 
of  a  single  survivor.     Uearn  v.  Baker,  2  K.  &  J.  W.3 ;  //,.,. 
V.  Currall.  2  W.  R.  328 ;  Bouyer  v.  DuugUus,  W.  X.  1»T.;  i 


wiri:x  suHvnoiis  ascehtained.  ^i 

Tho     rrincipal    difficulty    with    r..furf.i.,.o    (,  •       ^- 

-^-  eo  .e.tai„  to  ^.t  ,,j^n::.  :l  z^  ^^^^ 

thorn    „r  '„  „    T  ■"•"  /""   sunivors   or    tlio  survivors  of  """T"' "■■  "w 

tliem,  or  lo  a  class    doscr  bo.l  as  sur^i^^.l,.    >.,„1,  •  •       '""""•" 

diildrfii   nr  *„  1  '•unnin;;,  suili  as  surviving  "tir.  to  tl,o 

tliUdron,  or  to  several  or  a  class  with  b.Ticiit  of  „„-v;v  ,.,1  ■  'j!"'"' 
urwith  bc,...lit  of  survivorship  bct.cou  tl ,  'f  7"," ?"'"''-  ''"•™''- 
^^^"  -tied,  that  survivorship  is  to  ;:  l^ZTtfZ: 

li  licit  ^'  '"  "'"  ^''""''"''>-  -  "'f-*  "f  tl^es! 

Jiruc.it    cprossions.   sec    iru.y   v.    a„.,„„,,„,,    („,,„  ^ 

"  Sm-vivorshij,  is  to  bo  referred  to  tho  period  of  division      If 
tl-re  IS  no  previous  interest  given  i„  the  le!,.icv  then  .  •    , 

of  a..ision.thodeathof,,!;  testator.  aill^Zi:::^ 
ath  wil     ake  tho  whole  h.,a,,,     i,„,  ■,  ,  ,.,,  ^ 

g.eu,  then   he  period  of  division  is  the  death  of  ,!.,.»«, 
"g.u-y.       t '■'/■/«■  v.  «  w-/toC(',  4  Jfad    II 

Pn^co^.^^.  independent  of  ,..  direction.     u:^I ^ 

,«./.  .%o..  J.,  L.  K.  t,  ,^;,,,     ^  '^'■''  ^ '""""'■■  -£> 

Tl,e,^ore  a  dir.et  gifr  to  s,..veraj,  or  to  ,.«  .urviv.r,  ,,,.,  „         -, 
fc  .lu>se  who  surviv,    the  ,,.,ator.     ^6v,.,„.   ,    /-/ vli  F      --'-"" 

If  llieroisan  imraedi.fe  gif.  ,„  „,„,„,  ,,.„,  j^ 
■v-  ip.  payal,  .  at  twe,„,.„ne.  survivorship  may  b    ,1:   i 
MUat  age,  so  that  tho  sliai.  of  „„„  ,,„•„,  ,.„,,„■:  ,^^,^„   '  J 
.'«    .tho  survivors.     fe-v„«Ar  v.  &„,//,,  a  Ir  Ch   7(. 
It  Ihero  is  a  life  interest  those  who  survive  the  leuant  for 

I'ls  t.ke  the  whr.lo.      r,.,„-   V     )/7„/,„„/,      -I  I(  ,  >.       „  'iift  «fl.Tlife 
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Gift  tr.  clikM 
Wh    n      |,„ 

Toim^'Ht 
atltiitiM  ::! , 
witl.  l,«M.«t 
of  Miirviror- 

8ll4<. 


Ill  lifo 


Oift  aft.  r  life 
inttTost  to 
liiirvivora  to 
t*"  paid  at  21. 


.    /Irrrr/n/,    1    C„ll.    lOS; 


r,7/,/,  8   D.   y\.   &   (>.   -ISn  :     Tin/In. 

Jit  11} ;i  V.  Jl:i/.i'i;  J  K.  &  J.  ;is:i ;  /„ 
lli-'t ;  Xii;//,,!-  V.  JIiJmm,  :(t  ]!.  .-,71. 

'llii'  result  is  the  mmi'  if  tlio  I'sprpssion  used  is,  if  any  .ii. 
to  tlie  siirvh-ort,  wlion  the  cln.tlh  referred  tn  must  be  ileni! 
liefor-  tlie  t>«siit  f.,r  life,      imtfoii  v.  /VrW.  '.1  B.  :i(i8. 

If  t!ie  tenant  for  life  dies  li(.f..n  tlie  testator,  tbose  ul;,, 
BRfvive  the  testiitnr  take  the  whole.  ,S/,»;vv '/  v  S/,i,iTr//  1 1 
Ha.  0». 

On  the  .sime  |iriiiiiiile,  it  there  is  a  frift  (o  n  chis.o,  when  •!„ 
youngest  attains  twenty-one,  with  henrfii  of  survivorslii]),  tli  -, 
li.infr  when  the  v.jimgest  nttnina  twenty-one  arc  eutiti-  1. 
('«•/(//  V.  Iti,liai;Uo:i,  8  1),  Jf.  &  li.  I'.'d. 

It  there  is  a  gift  to  a  tenant  for  life  «ith  remainder  to  his 
ehil.lren  who  attain  twenty-one,  ami  it  ihero  are  none  in  a 
elass  of  surviv,  rs,  the  sur^i^•ors  ore  ascertained  at  the  ile.illi 
of  the  tenant  for  lil.>,  or  when  his  last  child  dies  una.r 
twenty-one,   whiehc\er   last    liaprons.       Cnrm-   v.    //,„•„,..    7 

I).  i[.  &  G.  no. 

If  there  aro  several  lite  tenancies,  the  survi\ors  arc  asu  r- 
taincd  at  the  death  of  the  la.4  surviving  tenant  for  lifr.  /,■, 
/•e.f'.s   Will,  V,  B.  \M;   Uuminlv.  Culllm,  5  Eq.  3411. 

It'  the  gift  is,  after  a  life  interest,  to  survivors  tn  he  jiiiirl  at 
twenty-one,  or  some  similar  direction  as  to  attaining  a  givwi 
age,  the  question  is  whether  the  survii-orshiji  refers  I '^  tli.' 
death  of  the  tenant  for  life  or  to  tlie  attuiiimcnt  of  the  ;,-;,,„ 
age.  /''v/mi  /;„7e.  it  reter.s  to  the  former.  Pnj,,' \.  Il7,ii<<„iil,<, 
3  liuss.  l-.'t ;  Jfnjmi  v.  //„l,l,,ir<l,  l(i  B.  079;  Tiiriiy  v.  7«,„.,,' 
15  Sim.  1;!!) ;  /.///  V.  /,///,  -J-l  B.  44(i ;  fl/,„«-  v.  ,S7,««-,  -J.",  L  It' 
Ir.  :j(l. 

But  the  «,)rd.-  of  survi\or.shiii  may  he  so  conneiL.I  uitli 
the  direction  for  payment  at  twenfy-ouo  as  to  show,  lln.t  liv 
sun  Ivors  ar.  meant  those  who  attain  •  ,vcnty-oue.  For  in-tance, 
if  after  ti  life  interest  the  gift  is  to  a  elass  with  hcn^  lit  cf 
survivorship  upon  their  attaining  twenty-one  or  (o  i  ,•  ],;iil 
upon  llieir  attaining  twenty-ono  with  benefit  of  suniM.rslii|: 
among  them.     Kui\//if  v.  KiimH.  2'>  B.  Ill  :  Mn-i-i,  \    l!,w«i. 


sfo  Cm:;,!' 
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iitcntitiu. 


111.    interest,  (o  suniviiif,- 
niny   mean   living   at   the 


f.IPTS  TO  SITRVIVORS. 

-'  Br.  &  S.  1 ;   r,,y„.  V.  jV,,./,,,,,/,  -,  i)„  f.  ^  g  .,3,, 
V.  /„/„,.,  4  ]>„,,.  ;j,,,,,  _,^„^^.^,^^.   ,, ^^  |,^  i^'  ■__^ 

In  such  casts  a  u-ift  ,,vit  if  .,11  11.     1 
".0  tenant  ..  lU,!; .„.:;:t.        ^l^fZ'  ""i  ';•^■■■' 

--.,ip.r™,,,ti,ej..,,„nLt™a:;t ;  r:;!'!^^^ 
-:tt:r^"'-;~::;TV'r--^^^ 

-'/-;v,  1  Jur.  K  8.  ion  („)  ;    *,/,-,.„,.;  ,    J'j  " 

An.b.  :i,s:);   ifo,,,,,,,-,,  ,,  /fc„„,.„.  2  n;  njn. 

Thorom«yb„«„r,iri™,   ;„„.„„,, ^ 

'■^''e,  survivor.!,,,,  does  not  n.f..,.  ,„,),„  ,,„„     .....       , 
~.,i,e  otl.cr  time.  '  ■•■ns,on,  )„,;  ,« 

i'oT  instance,  if  i|,„  gift  ;,^  .^ft,,^. 

liruthers   or   //,.,;■   i.„„^,   sur%ivin.. 

And  in  a  s,„,ilar  ease  a  gift  tr.  surviving  ehil.lren  or  tl.ein 
"■■™  ""d   .-i..,s   ..how,    ,1,.,   „,,   ..hil,lre,:,ver  ,.,  ,. 

^n:j.ch:^f   ■ '"  -  ^'"""""'^  * 'v 

-.''■'out  oTh    '"   ;"""■  "■'•™-^'"--   ■-"'-nt   to   take 
'.      out  of  the  ordinary  rule.     So-  7,W,-.,  v    T,,,,-.;     o    i 

..^^,,wev..,„.,ti,.a.,,,T.l,,,-i::;:;^';:; 

v:,t  ':'V-  """"v  ^^"-  '""•  ^"-  ^^^^  V.  *.„.; 

.,    °  :,'''•  ^'"''^'     ""'%•  ■'^  11.  &  Cr.  SUl 
-;  it  tl>e  gift  ,9  not  Bim,,l,>  to  several  „r  fl,„  ,.,,,.:....„^    f,      ,. 
■  ■'■'-  .ute^st,  but  to  several,  and  if  any  die  beW  Zl^lZ  IS 
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for  lifi,  to  the  survivors,  the  case  is  dilfcrcnt.     It  ia  then  n 
question    of    construction,   whellicT    survivorslup    is    intonJwl 
bctwi'en   the    Icfratcos   or   whether    it   refers    to   the  time  of 
(listriliution.      Not  mucli  nssistance  can  ho  got  from  tlio  eiisis. 
If  the  gift  Is  to  the  survivor  of  them,  this  indicates  8urviTori-hi|i 
between  tlio  legatees  (-,)  ;  if  it  is  ■  ,  (j,,,  survivor,  his  exccut,.r.., 
ndmiuistrators,  and  assigns,  this  indicates  that  the  survivor  was 
to  tnlie,  thous-h  Iio  might  not  survive  tlie  time  of  distribution  ('.i; 
or  again,  it  the  gift  is  if  any  of  (lie  legatees  die  before  Iho 
tenant  for  life  to  his  children,  and  if  none  to  the  surviviir-,  ii< 
the  children  are  to  be  aseertainol  at  the  death  of  the  legatn 
dying,  so  are  the  survivors  {,■).     SrnrfirN  v.  lloiiri,  :i  ]!.  C.  I' 
1*0  (r,) ;    mile  V.  llidrr,  2  J).  F.  &  J.  5j  {/,) ;    /,-,.  v   K;,,.,   p, 
B.  46,  .-j7  (r). 

On  th9  otiier  hand,  it  the  gift  is,  after  tlie  death  of  a  teniat 
for  life,  to  seven  |.evsous,  to  I)e  divided  slniro  and  share  alikr, 
the  share  of  eai-h,  who  shall  haiii^en  to  die,  to  be  cfiually  divl  lr,l' 
among  the  survivors  m,  „r  to  two  legatees,  and  it  eilli.r  of 
theui  shall  be  then  dead,  to  the  survivor  (/,),  the  time  of  di>i-iuu 
or  the  deatii  of  the  tenant  for  life  seems  to  be  the  leading  id™ 
in  the  lesfiitor's  mind,  and  those  then  living  take.  Ciml.n.h 
V.  JioK-.  o,:  B.  4(111  («)  ;  Li  ,:■  Pirlnn.rt/,  :  Simith  v.  I'Hrl.u.S,,,. 
{WM)  1  ('h.  (!4-,'  (A)  ;  see  1^,„„  y.  Jlr,lmj,,:i  Atk.  78;  L,H!,,Jn,. 
V  Iluw/wM,  -'1  B.  L'!) ;  Marriott  v.  Al^/I,  7  Eq.  478  ;  /„  .  //,. 
I„  CliiijiiiKin,  -a  W.  K.  .-70  ;  54  L.  J.  Ch.  .Oito. 

In  Uriijhl  V.  Uoiic,  ;j  M.  &  K.  yiO,  where  the  portion  of  aiii 
child,  who  should  dio  before  it  should  become  pavable,  «,i< 
given  to  the  survivors  and  the  share  boeamo  iiayable  on  tl- 
father's  death,  it  was  held  that  on  the  death  of  a  child  Uiot- 
the  father,  his  share  went  to  those  then  living. 

y.  If  the  gift  to  survivors  is  not  simply  upon  death  before  tin 
time  of  distribution,  but  upon  death  before  that  time  wiilimit 
issue  or  under  »  given  age,  tlie  ease  is  nuiri!  complieadd.  TliO 
question  is,  does  the  survivorship  refer  to  the  time  of  lYiAn- 
bution,  or  docs  it  refer  to  the  d.-ath  without  issue  or  nirler  -.-.^r, 
as  the  case  may  he. 

The  former  is  n"  doubt   the   more  Kuivenient  cousti  i  ::   . 
It  the  other  is  ai-pted  and  the  class  is  numerous  ther.   ijy. 


OHTS  TO  SIIRVIVOIiS, 
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irrrtr  '^°  -'"""  -^  ^--  --.. ... 

A  b  «.o  (a  Seot.l.  ,.aso),  uj.on  similar  word,,  "surviv„r,  "  «ns 
e  .  ,„  ,ea„  thos.  iivin,  at  »,„  ,;,„  ,f  „,,,^,.,J'    ^    ; 
too,  i.„j-  V.  r/./wr;,/,  :j()  ij.  ry.j 

l»ime„t  t,>   (1,0  „suo,  and  ■£  not  to  <he   survivor.-,  th.ro  is 

■i-  If  tho  gift  to  survivors  is  not  limited  („  tho  period  of  „  r-, 
^   ^.-,,  but  is  to  ta.e  o„.t  n,.on  „.e  Lap^^S':  ':  „    ^^^^^r 
^U.  survnors  must  bo  ascor.ainod  .l.nov.r  Ih.  event  ".'n^nf^. 

Tims,  if  tlicre  >  a  dir.vt  ^ift  f ,  .,  v.r.i 

rj' "»■  ■;'■ -..-;-::::■',,:;'::;;,;;; -f 

r™r;~,:'7-i-y--..-^ ;. 

]l',Si„,«M,  •  >-^.    J.-..,    /.«/,.//  V.    (,W/, ,„„,,/, 

A.d  it  would  seem  that  an  in.meJiate  ^irt  ,o  several  with 
ten  C  of  survuorsh.p  if  any  die  without  issue,  could  not  he 
-^to  death  without  issue  in  the  te.a,„rs;,hW.,i 

•Ma,  ^.ij,  n„trn  V.  lioKcn,  !j  (,'h.  o(| 

'  ;ne  ^ift  to  .urvivors  is  upon  death  without  issue,  and  there 


It . 
■*  t  ■  1 
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SURVIVOKSHIP  AND  8UBVITOB8. 


Cliup.  xiiT.  is  It  life  iiitorost,  thougli  tin)  gift  over  is  not  in  terms  limiteil 
to  ilfuth  without  i«»iio  Ijaforo  tlio  louant  for  life,  tliuro  may  Ir 
circumstances,  such  a»  nu  intention,  tliiit  tho  legatees  are  to 
have  control  of  their  slmres  at  tho  time  of  distribution,  wliiili 
show,  that  this  is  the  duo  eonstmetiou.  Jfiimir  v.  Jiiioiii;  |o 
Ves.  ■")«•-' ;  Cliirt  V.  Jlciiri/,  (i  Ch.  588  ;  JImiiit  v.  Cuj-,  G  Ch.  li 
604. 


Gift  to 
Bevoral,  and 
if  niiy  die 

Withuut  IHBUO 

til  the  dur- 


Oifta  to  bo 
paid  at  2 1 , 
with  a  ttitt 
over  if  all  die 
under  21. 


SurTirorship 
between 
tenants  in 
tail  referred 
to  the  etirpt'8. 


i'l- — WlIKN   Sl'KVIVOKS   MKANS   OtUERS. 

1.  If  ti.iro  is  an  absolute  j;ift  to  several  persons  with  n  frilt 
to  tho  survivors,  if  any  ilic  withuut  issue,  "survivors"  inii»t  Ij' 
construed  in  its  ordinary  sonse.  C'roiciler  v.  Sfiiiir,  :i  iiiiss, 
^'17;  It.iiicliiijli  V.  Jliiiii/-i'j/i,  -J  M.  i^  K.  441 ;  .'il,wl  v.  P/,il/.  |s 
It.  50  ;  (irrenicoud  v.  Pi-rri/,  ^G  IJ.  572. 

2.  Wiiere  there  is  a  gift  over  to  take  iilnce  only  in  case  ih,' 
event,  on  which  tho  proiiorty  is  liniitoil  to  the  first  leijali  r?, 
among  whom  there  is  to  be  survivorshiii,  fails  to  hapiieu  in 
rosiiuet  of  all  the  legatees,  "survivor  "  will  be  con.«truod  "  other," 
so  as  not  to  cause  an  intestacy.  Fur  instance,  if  tho boijuists iiro 
to  A,  IS,  and  C,  payable  at  tweuty-oiio,  and  if  either  die  uielrr 
twenty-one,  his  share  to  tho  survivors,  and  if  two  die  uihIit 
twenty-one,  the  whole  to  tho  survivor,  and  if  all  die  mi',  r 
twenty-one,  then  over ;  the  share  of  ono  dying  under  twraly- 
one  would  go  to  ono  who  liad  predeceoseil  him  but  atiiiiiiii 
twenty-one  and  to  the  survivor  equally.  Wilmot  v.  U'i/iiK,/,  S 
Ves.  10  I  III  re  JarUoiin  Trmt,  1 1  Ir.  Ch.  472 ;  followed  in  lu 
re  ConiiplhiiK  Trimt,  l(i  Jr.  Ch.  524,  though  there  was  no  uil't 
over,  but  qii'vir. 

3.  Where  there  is  a  devise  to  sons  and  the  heiif  ••  ■  .i  ir 
bodies,  and,  if  any  die  without  issue,  (n  the  surrirors  »nd  'hi' 
heirs  of  their  bodies,  and  if  all  die  witlmut  issue  ot«-  su^•^i^"l- 
ehip  will  bo  referred  tn  tin'  stirpes  and  not  t.i  tln'  lirst 
takers,  and  the  share  of  a  son  dying  without  isnae  »il  ,"i 
among  tho  issue  of  a  son  previou.sly  deceased  and  the  siM")'.:r; 

sons.     Diie  V.    Wniiinrrnilit,   5  T.  E.   427;    timilli  v.   '<• 

(i  11.  L.  :i7H. 

lu   such   cases  the  tcststor  lias   eii>n-5o«l  his  intcntiiii  ■■■'• 


WHEN  SUHVIVOHS  MEAm  0TIIEB8. 

!::;t?;;:;i:::;;::;rr''"T"''^'''- "-■ 

-".argo  the  „u„„i„g  „(  t|,„  ,,„,^,  ,„^^  .^.^,^  •  '"  '" 

In  such  a  0080  tlux...  „..^.  b.  o.ioukI,  i„  ,1,„  win  ,,  ,|„„,  „,, . 

sumvo.  „,o«„,  ,,l,o„,   even  wi.l,,,,.,   „   ,;„   „,;(:,'' 

without  u.„o.    ;(•////„„„  V.  J,,,.,.,  ,„  w  li    ,„o    «  ;, 

'!..■  without  i,,uo,  then  if  h  tomu.t  f„r  lif„  ,|i     , 

mgnen  with  romaiujur  to  the  issu ,  „f        f 

•I-  i«.o  or  ,o  the  :„rvivi„.  (.„      ,      ,         i^   n  "'"'  "'™  '" 
M-v  "f  i«u..  of  „U  the  toL      'f        ,;  '  ;'"■"""•';■"  -or  on 

f^;/".-7.«.AAiD:;:Vs''  :.'z:;t^V''"■ 
^'•^.™,/,,,v/vw-,7vAn  JO/,    ;,-'/''': '• 

.'Ch.  lx:il8.  '■         •   ""'■■y-  V'tmli, 

It  matter.,  not  whether  the  wor.l,  usoJ  n,-    -         •        .. 
«ich  08  survive  ■'     /„  ,.    t,      -    '''■    '""''  "'"    'survivors "  or 
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Clisp  XUX. 


Gift.  f„r  lif,., 
rtiiiaiinlcr  to 

i-HU^i,    ill 

ij.  fault  ta 
tt'llllHlH  fur 

Iifo. 


S" 


'>"  the  question  whether  in  such  .L  ^^L  ni^f  „„. 
-H  ..  ,.e«on  or  in  tssuo  taking  „n  inte.st  under  tl  Cm,  "o" 


Hiirvivorq 
mcaiiif 
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AURVivoRAinr  and  survivobb. 


Ohtp.  ZUZ. 

■urvivlnif  in 
pTMon  or  In 

ituok. 


Whetbra 
flift  over 


Not  m<itcrial 
whctber 
shares  Hcttled 
c»prewly  or 
by  rcftrcnco. 


tliat  tho  Usiu'  of  tht»  first  teimnt  fnr  life,  who  ilios,  onnnot  Uxh\ 
if  tlioy  all  tlio  iM.-foro  tho  *I«'ufh  of  tliu  rt'cond  tenant  for  life,  llir 
cases  nro  oimfHuting.  Scu  Lucvita  v.  Lnccua^  7  Ch.  D.  ','.'i5,  J7"  ; 
f/Iin.n  V.  fyjirifh,  (iHEiti)  -J  Ir.  {'tO  ;  /«  re  /?/Mrtr/*^  ;  Jh'<li'h.-i„ 
V,  Ilif/,  (V.m)  *J  Ch.  l(;!l;  /**  (V  Fn'mrrH  Sfft/vmntt ;  Cof,  y. 
A/frof,  (inO(i)  1  Ch.  47. 

In  similar  oases,  however,  if  nomo  of  tho  shares  nro  sttllnl 
nnj  Borao  nro  given  absolutely,  survivors  will  bo  conHtrmd  a> 
ethers  nnJ  not  as  surviving  in  person  or  stock.  Lmni'i  \, 
Lucrmt,  7  Ch.  D.  2-j5. 

In  tlioso  oases  tho  gift  over  shows  that  t!io  fuml  is  to  g  i  uv.  r 
as  a  whole,  ami  only  if  there  is  a  fiiiliiro  of  issue  of  nil  l!i'' 
tenants  for  life  ;  yet  if  Burvivr)r8  wore  read  strietly,  if  u  tinani 
for  life  died  leaving  issue,  find  thn  Inst  tenant  for  life  died  mIiIi- 
out  issue,  tho  gift  over  could  not  take  etfect,  as  there  has  nut 
been  a  total  failure  of  issue ;  nt  tho  eamo  time  the  issue  nf  tli<' 
tenant  for  life,  who  tliod  first,  could  not  take,  so  there  would  \»-  an 
intestacy.  If  there  is  no  gift  over  survivors  must  ho  sliidlv 
construed,  unless  there  is  sorao  other  evidence  of  int<iili>ii 
to  give  it  a  different  meaning.  In  n-  Ilonurn  F^tafe ;  Pominl 
V.  Grahoni,  19  Ch.  D.  180;  //.  re  livnu  ;  Bonn  v.  Ih>,u.  -JH 
Ch.  D.  H:ii);  Han-iion  v.  Uamsoii,  (lODl)  2  Ch.  l:J(l ;  (nir/-nrl 
V.  Snii/t/t,  (1904)  1  Ir.  a5. 

It  can  make  no  diiferonce  whether  tho  shares  given  n\.r 
to  the  surviving  tenants  for  life  are  settled  by  express  liinit.i- 
tions  or  arc  only  settled  by  reference  to  iho  limitation  ^  nl' lli' 
original  shares;  for  instance,  by  a  direction  that  they  !in'  l  ■  \n- 
held  in  tho  same  manner  as  tho  original  shares.  M.I-"i.i  v. 
Amh-if,  6  Voh.  4(j.j ;  lUrhirith  v.  Bichrifh,  46  L.  J.  CIt.  \>: :  J'- 
"W.  II.  CS'^  ;  'MJ  L.  T.  r-*H;  Jftirn'-son  v.  IffOrUoH,  (VMW  .' r!i, 
13G ;  I„>/rnrhk  v.  T,i(c/ii//,  (19U1)  2  Ch.  7.'J8  ;  (IHOH)  A.  ( '.  iJ'. 
overruling  tho  so-caUe<l  third  rulo  in  In  ir  Ihx-man  ;  ]ri;/'>'.i  // 
T.  Bou/foii,  41  Ch.  1).  -V,';"). 

The  cases  of  Jfoihjr  v.  Imt,  -W  ii.  ^MO  ;  In  re  ArnohCs  Trifle. 
10  Eq.  252;  Ii'  ro  Wnlkcr'i^  Estate;  rhntrh  v.  7>/r/v,  VI  Cli- 
D.  20">,  see  19  Ch.  J).  1  HO,  are  not  consistent  with  th--  litiT 
authorities. 

There  may,  of  course,  bo  circumstancos  to  phow  that  c;;rv!v!:r?. 


WIIKN  gUHVlVOllS  MKAXS  I'UiDiw.  ggg 

i.uol  us.„|  l„  u  »t,i,.t  .,.,,„..      //.„■/,„„,.    //„„„„,/„,    I,;  Sim.    Ch.p,,lIX. 

iw  :  /„  n  Ji,r!.\  yv,„^,  i(i  w.  It.  |s:i.  

li.  /.,/'■.  V.  J/,„-w,„,  »  M.  &  I'r.  -...tl,  tlh.  v..,i»t,„rti.,n  «■„.  if*"'. 
|.™..  .'^l  \.y  tl,„  f„c.t  th„t  tlK.r..  «•„»  „  (filt  ,„  «r,„„l,.l,il.ln.n  "'"''"■ 
livuiffut  ll„.  (,..,tat,„.'.,I...,..l,,  with  „  ,.,.t,,  „„,,„.,„  „f  ,,a,  ■„„„, 
a.Ml  a  1„.,,„„.  j,a,  i„  ,,„,„  „„j,  ,,,  ,1,.,  „r,n,  l.l,il,lr,.„  ^l.nuM 
J.,  botoro  t!„.ir  nhar...  ,1,.m,1.1  I,,.  ,,„^-„blo  l,,,vin(.  k,,.,.,  ,l„  ,-.,10 
.<lmuU  tako  tl„.  »lmn.  tl,.  ,,:„v„t  w„„l.l  Inn.,  lukc,  if  tl„.« 
I'Miig.  There  wu,  (l.ou  a  gilt  over,  ii,  ,,,»o  on,  of  the  Kraiul- 
•liil.lren   should   ,lie    without    heaving    i.,u„    l„.f,„„   l„.,,„„i„K 


vir     ■     ii'li'leJ  t.,  receive  their  fthnre.s  (11 


|iaiil  at  1 


lio  Niiue  time  iiuU  in  Ih. 


;  gran 


ihhihir 


.tube 


a  ''rrmihliil.l. 


shares.  The  i«.<iie  (if 
uniler  tliu  earlier  el 
pBrent  woul.l  have  taken  if  livin. 


banie  uMiiner  a»  the  oriKirial 


ili.l  nut 


:luae,  us    Ihev  Were  (.,    |:i 


Igl 

eaine  in 


■'■>,r/l\  Tn,.h,  Jii 


'!'■'•  \Vo...l,  V. 


If  th 


li- 


re is  no  settlement  of  tin 


ling  without  i.Hsue, 


'  rs  of  leniints  for  life  \..v , 


For 


'uivivoi-8  nlll^l  be  (,,n.-iiue.l  »lri-tly. 


fnr  life  wit  I 


in.-lanie,  as  retranls  ri'.iltv.  if  tl 


li  remainchT  to  ll 


vi.ses  to  nieee- 


f.f  tl 


le  nieces  ll 


life  hut 


ie  wilh'jut  l.-sn.>  to  tl 


lieir  isMie  in  tail,  with  a  gift  if 


any 


in  tail  lu'  iu  fe 


le  surMMiig  nieces,  not  for 


snrvuiny 


though  thero  is  a  gift  over,  if  all  tl 


..t  I, 


ul   <.th( 


ISSUl'.       /,,,■ 

J^;i;  31,1,1,, 


Sl,„i,-,  1  Kx.  (Jr  I  ;    T„ 
T,.,/!,.,;  V,  I..  ,1.  ( 


10  tenants  for  life  diu  without 


>/    V.    Il,,l„it,    OS   J^.  X. 


'h.  oilii;   AV 


'.'/  V 


|'|i.  (J.  olS;    SCO  Cu.jui-  V.  M,l,;l„i,.-I,l^   |(;   j.) 

be   same   ai.i.lie.i   in    the   case    of    .similar    li.nitatio 


/•■/■.-»/,  l.j 


Tl 


l«r.^ malty  to  the  surv 


of 


tllc 


'  (")  or 


iving  tenants  for  life  al,s(,lutelv,  whether 


tlie  I'Mumts  for  life-. 


,ot  Co 


'i,ii„j  V.  Sill' 

■>'.n  (h). 

iir  can  surviviu-s  he 


;ift  over  iu  default  of 

'■/,  r.  K.  1  K 


^  all 


.  II, 


■un,i\U.  H;  li,.c,„i„tl\  1 


,1.  :iSf, 


'rich  (the  residue). 


read  others  where  the  gift 
■viving  tinants  for  life,  but  to  the  child 


t"  tile 

livin- tenants  for  lif,., 

■'<!! ;  U,-  U„hl,n 


Hilly.  \\\ 


(i.  I 


'liarea  of 
T.w, 


lh,,tl,rii\   Tr„^l 
,;,il,-\>h.  T.  :!!:] 


over  IS  not 
ri'U  of  the  sur- 
!l  r..   K.   Ir. 


n  some  cases  the  (iue.sli(,u    has  arise 


dauglil 


i  are  setilud  and  the  shares  of 


•n    whither,    if    the  S,,.,,,^  .luro. 


sons  not,  and  otlu 
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SIJUVIVOKSllll'  AM)  .SUHV1V0H8. 


Whether  lant 
Burvivor  takes 
abaolutely.         to   sovoral    for   lifo. 


Chap,  XLIX.  tlio  JiiuglitfTs'  shares  in  dol'imlt  of  tliililrcn  aro  given  to  the 
surviving  sons  and  daugliti'is,  <lii;  dauglitcrs'  accniing  i^lmn  - 
being  Fettled  as  before,  sur\iving  can  bo  read  other.  It  oiin 
be  so  read  if  there  is  an  iiUimato  gift  over  on  a  tot;il 
failure  of  issue  («),  but  otherwise  not(^).  Liicnm  \.  Liircii". 
7  Ch.  1).  L'i-j  (n)  ;  !),•  (/tlniijiio/  v.  I.iiiriM,  Sv!  B.  (iOS  ;  /,■, 
UhUiIh;  ;i5  13.  ;):!8  ;  see  Jnclimi  v.  SimrU,  .38  L.  J.  Cli.  70  I'. i. 

7.  It  was  at  nw  time  suiipospil,  tlint,  wlien  tliero  were  gifl< 
with  reniaindiT   to   their   children,  and  it 

any  died  without  eliildrtn  to  tlic  surviving  tenants  (or  lil'.' 
absolutely,  tlio  last  tenant  for  life  dying  without  children  link 
his  sliare  absolutely  us  the  longest  liver,  thc>iij.'h  lie  diil  nut 
survive  the  event.  But  this  eonstructiou  is  now  oierrHlid, 
and  the  .«haro  of  the  last  survI\or  dying  without  ehildivu 
goes  oxer  an>l  either  falls  into  residue  or  lajises.  Xnill  \. 
llnihhim.  -iA  B.  .■,jl;  111  i;-  Mi.rlhiirr ;  Giiffilln,  v.  .Mmiin'r. 
'i->  li.  T.  ■!'-:;;  .VI  L.  J.  Ch.  411;  Adrir  v.  Adnr,  r,^  1,.  T. 
47-.';  o7  L.  J.  C'li.  «■,'!!;  :i(i  W.  li.  (i-'O  ;  Kin;/  v.  /V..,-/,  1. 
App.  C.  J48;  Uiiiiilntih  v.  Itumhyh,  il  W.  U.  54!);  ;J  1!,  ■W,; 
Ollihi-t  v.  Olphat,  (11(03)  1  Ir.  yjC ;  overruling  Huh n  v. 
Twjhi;  15  L.  J.  Ch.  561);  Dimdmn  v.  Kiiiipfiiii,  18  Ch.  1),  Jl:;; 
III  re  Hope r :  Momll  \.  aUsiiiii,.i].  Ch.  ]J.  411!);  In  re  IIiiM,i,i'. 
10  L.  E.  Ir.  'ihj. 

8.  Under  a  gift  in  default  of  children  of  a  daughter  to  tlie 
others  or  other  of  his  children  by  name,  equally  between  llinii 
if  more  than  one,  the  word  others  will  not  bo  read  as  siu\i\Mis. 
Ill  re  IIiKjiiin  Triixlg,  45  L.  J.  Ch.  Otio  ;  see  In  re  Chn~U'p : 
Chnstoii  v.  Seaijo,  18  Ch.  D.  ^'18. 

Nor  under  a  gift  to  a  son  by  name  and  the  survivors  ot  tin- 
testator's  daughters  is  it  necessary  that  the  son  sliould  survi\ <-in 
order  to  take.     In  re  Biiten,  1 1  W.  1{.  7(J8. 


"  Others  " 
not  read 
survivora. 


SURVIVORS  INTER  SE. 
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CANADIAN  NOTES. 

A  testator  devised  lands  to  his  wife  for  life,  and  thereafter       oh.p 
to  the  children  of  a  brother,  naming  them,  or  the  survivor  or      "«■ 
survivors  of  them.     Held,  that  the  word  survivor  related  tosurvivo^or" 
Ihe  death  of  the  tenant  for  life,  and  not  the  death  of  the  te,-  ""'""""""'■ 
tator.    Peebles  v.  Kyle,  4  Gr.  331;  Smit;.  v.  Coleman,  22  Gr. 
o(t7;  healing  v.  Cassels,  24  U.C.R.  314. 

On  a  devise  to  trustees,  on  trust  to  pay  the  income  to  a 
widow  far  life,  and  what  remained  to  children  at  her  death, 
with  a  provision  that  in  the  event  of  the  death  of  any  of  the 
children  without  leaving  lawful  issue,  his,  her  or  their  share  or 
shares  should  revert  to  the  residuary  estate  and  be  divided 
amongst  the  survivors,  it  was  held  that  the  survivors  were 
those  who  should  outlive  the  widow,  and  not  the  testator.  Re 
Finlayson,  5  B.C.R,  517. 

A  gift  upon  trust  for  support  and  maintenance  of  a  widow 
and  children  until  the  youngest  attained  twenty-one  when  it 
was  to  be  divided  in  the  proportion  of  two-thirds  to  the  child- 
ren and  one-third  to  the  widow,  and  at  the  death  of  the  widow 
the  one-third  to  be  divided  between  the  surviving  children. 
Held  that  those  surviving  at  the  death  of  the  widow  took  the 
one-third.    Re  Soules,  30  O.R.  140  M 

10  u.  w.  and  S.  R.  D.,  and  at  his  decease  to  divide  share  and  '"""'- 
stare  alike  all  moneys  in  the  hands  of  the  executors  between 
0.  W.  and  S.  R.  D.,  or  the  survivor  of  them."  S.  R  D  died 
fet  then  G.  W..  and  during  J.'s  lifetime,  the  Court  held  that 
»■  W.,  being  the  survivor  of  himself  and  S.  R.  D  took  the 
whole  surplus.    Allan  v.  Thompson,  21  Gr.  279. 

Where  a  testator  devised  land  to  his  two  sons  or  the  survivor 
»f  them  when  they  attained  twenty-five,  with  the  provision 
y  If  they  died  under  twenty-five  without  lawful  issue  their 
share  should  go  to  the  survivors  of  the  testator's  children  liv. 
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ing  at  that  time,  and  one  son  died  under  twenty-fivi'  withoiU 
.  issue,  and  the  other  attained  twenty-five,  it  was  held  that  li  ■ 
took  the  whole  fund,  the  period  of  survivorship  referring  nui 
to  the  death  of  the  testator,  hut  to  that  of  the  two  sons.  I;. 
Mcintosh,  13  Gr.  rf09. 

A  devise  to  two  sons  for  life,  and  "if  either  should  die  imt 
leaving  heirs,  the  issue  of  his  own  body,  his  surviving  brotli.r 
shall  inherit  his  share,  for  the  time  being,  and  after  th.' 
decease  of  both  soas.  the  land  shall  be  sold  and  the  prooe,  .is 
equally  divided  and  given  unto  their  respective  lawful  heirs 
then  surviving  them."  Held,  that  the  persons  who  should  !«■ 
found  surviving  both  sons  at  the  death  of  the  survivor  of  tli.m 
took  a  fee  simple  in  remainder  after  the  death  of  the  two  s.ms 
Haight  v.  Dangerjidd.  .'>  O.L.R.  274. 

A  devise  was  made  to  R.  and  J.  of  different  parcels  with  Ih.. 
provision  that  should  either  die  without  issue,  "their  shaivs  ■ 
should  be  equally  divided  amongst  the  surviving  children  .1 
the  testator.  It  was  held  that  each  son  took  an  estate  tail.  N" 
other  question  was  mooted.    Little  v.  Billings,  29  Gr.  H-'j:!. 

In  Ashhridge  v.  Ashbridge,  22  O.R.  146,  a  devise  in  gen.r»l 
terms  of  a  farm  to  two  sons  to  be  equally  divided  between 
them,  was  followed  by  a  provision  that  in  case  either  of  the 
sons  should  die  without  lawful  issue  of  their  bodies,  then  his 
share  should  go  to  the  "remaining  "vor."  One  son  .li.'d 
leaving  issue,  and  afterwards  the  ol  lied  without  issue.  It 
was  held,  that  the  first  son  took  an  estate  in  fee  simple,  iiml 
that  the  surviving  son  on  his  death  left  no  survivor,  and  «as 
not  within  the  words  of  the  will,  and  therefore  took  in  tee 
simple  also.  In  this  case  there  was  one  parcel,  and  the  share 
of  the  one  dying  without  issue  was  dealt  with.  I'lK'.er  the 
circumstances,  a  decision  could  have  been  supporte.l  that 
there  was  an  intention  to  benefit  the  line  of  issue  w.tli  tte 
whole  land  devised,  and  that  the  share  of  one  who  die,l  with- 
out issue  should  go  to  the  line  continued  by  issue. 

This  case  was  not  followed  in  Nason  v.  Armstrong.  ilO.R^ 
542,  affirmed  21  A.R.  133,  reversed  on  another  point.  2..  s.C.R. 
263.    In  this  case  the  devise  was  of  separate  parcels  to  two 
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daughters,  with  the  provision  that  if  cither  .it  them  died  with- 
out lawful  is.suo.  the  part  and  portion  of  the  deceased  slioul<l 
revert  to  the  surviving  daughter,  and  in  case  of  both  dying 
without  issue  then  a  division  was  directed  liy  the  exeeutors 
and  other  living  jiersons.  The  Court  preferred  to  follow 
Little  V.  Billings  rather  than  Ashhriilqe  v.  Ashhridge.  in  so 
far  as  the  question  of  survivorship  was  coneerned ;  l)ut  lield 
that  as  failure  of  issue  required  a  division  by  living  persn,,, 
the  testator  must  have  intended  a  failure  at  the  death  of  the 
devisees. 

A  testator  devised  land  to  trustees,  for  and  on  behalf  of  his  Deri«.„„t 
two  sons  W.  and  J.,  "and  any  other  son  or  sons  to  he  here-  ."rviror-hip 
after  lawfully  begotten,"  and   provided   that   "if  the   two""""' 
boys  now  presently  existinj;  were  those  only  left  by  me,  and 
in  ease  of  the  death  of  either  without  leaving  issue!  his'  right 
and  title  shall  fall  and  belong  to  the  .surviving  boy  e.xelu- 
sively,"  A  third  son  was  born,  who  died  after  the  testator  but 
before  the  period  of  distribution.    Held,  that  his  share  pa.s.sed 
to  all  his  hrotb»rs  and  sisters,  as  his  heirs-at-Iaw.  and  was  not 
within  the        .le  as  to  .survivorship.     Dobbic  v.  McPhcrsnn, 
19  Gr.  262. 

Where  a  testator  gave  legacies  to  each  of  three  grand- A=cni«i 
children  to  be  paid  to  them  at  majority,  and  provided  that """' 
"in  case  of  the  death  of  any  one  of  my  said  grand-children 
the  bequests  and  legacies  to  them  shall  be  divided  among  and 
«o  to  the  survivor  or  survivors  of  them,"  it  was  held  that  an 
accrued  share  which  went  to  survivors  on  the  death  of  one 
of  them  passed  to  the  survivor  on  the  death  of  a  second  one. 
the  words  "bequests"  and  "legacies,"  in  the  plural,  signify. 
iiK  more  than  the  original  legacy.  Clifton  v.  Crawford,  27 
A  R.  315. 

A  testator  set  apart  a  sum  to  be  invested  for  hi.s  two  daugh-  8p«,i.i 
tcK,  and  left  the  residue  to  his  two  sons,  and  provided  that  in  ~°'"""'°°- 
case  of  the  death  of  either  c-  both  of  the  daughters  without 
issue,  her  or  their  .share  should  become  part  of  the  residue  and 
1^  divided  equally  among  the  survivors  and  the  issue  of  any 
child  who  should  then  be  deceased.     On  the  death  of  one 
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daughte-r  without  insue,  it  was  held  that  her  share  was  divis- 
ible ai.iimgst  all  the  surviving  children,  and  not  betwi  n  the 
sons  only  as  entitled  to  the  residue.  He  Mackitilay.  38  N.S.K, 
254. 

On  a  bequest  to  a  son  for  the  benefit  of  his  mother  for  her 
life,  and  himself  and  any  more  issue  she  might  have,  with  n 
proviso  that  "in  the  event  of  the  death  of  the  mother  or 
her  son  leaving  more  issue,  the  principal  to  be  equally  divided 
among  them ;  and  in  case  of  the  death  of  the  mother  and  her 
said  son  leaving  no  issue,"  then  over,  it  was  held  that  the 
reference  to  issue  was  to  issue  of  the  mother  and  not  the  sim. 
and  that  if  any  issue,  including  the  son,  survived  the  mothir. 
the  gifts  become  absolute  in  them  and  the  gift  over  did  not 
take  effect.    Kerrison  v.  Kaye,  2  N.B.  Eq.  455. 
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I— Gut  OVKK  WHERK  Uo.V,KK  I),KS  „KK 

As  n  gcnoral  ml,.,  ivlicie  Ihci 


■OUK  TUSTATOK. 


h  a  sift  ov..r  if  .1     r  '\  '"",'■  ''  "  "''''  '"  "  ''-■S'""''  f"'"'»™''      »"P- 1- 

tliorc  ,.,„..  I  •  "  ™"  '"  ""-'  ''fi'tim,.  of  tlio  testator ;  but  "',""«"»■.» 

-    .a  -bo  „,.  „,t„  ,,„    ,,,,„.,,,,  ;,,  ^,,^  ,^.„  ^^,  .^^_  ^  u.e.  *,.,  « 

on.  jT'cr  ,   r  f  •  "  ^'"  '"  ^'  ■""■  '*  '"^  ^-  -dor  twenty- 
r       ■:  t  t^:^1i^^^*''  »':  '"-'"^  ^-- W  -,  ana  A  I. 

ll:ii„l-    u,  I-    -^  '  '  ^-  *"■  •'^»;    "•■''''"y  V.  limiie,  3  I'.  W. 

''';'"''''•  V.  Owvr,  .'i  B.  C.  C.  210  (,).  *  ■'  ■ 

The  .ame  rule   an.lios  where  iliero  is  a  gift  over    if  tl,e  ,<; 
.».  does  not  e..i.  ,,3  legae,  within  „  gi^^  ^^a  !,  t  ^^^ 
J-   «■  ore  the  testator.     AV  6V.V.  iV„.,  1^,.  ,,  g^.  "g         "'•'"«'■ 

."^  :S:T;r  £  r:if  i::^  s;^^'°'"  ---^'  ''— 

-"""/  \.  Jolmsoii,  8  ^im,  ;j.jO,  n. 
v^sted  interest  (i),  and   A   dies   before   (he  testator  bavin- 
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^•»- ^  nttiiincd  twcuty-onc,  flif  jjift  ever  iievcrtliclcw  tukes  ufT.'ut,  r..r 
tlio  gift  caiiiiot  Ik-  i.iiyubU;  or  Ictomo  vested  in  (lie  ti*lat(ii'^ 
lifc'tiinc,  ll'ii/l„r  v.  J/„iii,  1  J.  &  W.  I  (tlin  sli.iru  of  Mmy 
Main,  wlio  liad  ntt;iinc(l  twenty-oinO  ;  /«  /•,.  (IdiUhl/'s  TikJ  , 
Vi  Eq.  .'JSli.  Till,  oases  of  Mlllir  v.  Wiinrii,  2  Vern.  W,  ; 
Itukr  V.  n'aijii;  2  V.  W.  a28i  SuiM  v.  0/,V,r,  11  13.  Ill  I, 
cannot  now  bo  considered  gooil  law;  see  Jtc  O mil's  Enlul.. 
1  Dr.  &  Sm.  CS,  7.J. 

The  rule  is  the  same  if  the  li-gncy  is  not  given  until  aftir  tlic 
death  of  a  tc^mnt  for  life.  M'lilhr  v.  Miiiu,  1  J.  it  W.  I  iilue 
and  imyuble)  ;  llnnqihrriiK  v.  Iluim,  \  It.  &  M.  (i.39  ;  /;■,■  v.  K:,q, 
10  B.  40  ;    »7«Y/«  V.  HVM/A,  7  Hn.  :iH. 

In  tlie  cate  of  a  deferred  legacy,  however,  the  ndo  lias  iint 
been  ni.i.lied  where  tlie  gift  over  was  in  favour  of  the  e.\eeiilnrs 
or  administrators  of  the  legatee  himself  as  part  of  his  e>tat. . 
lioiie  V.  Conk,  Hi  Pr.  y:i-> ;  ll'Clel.  KiH. 

A  gift  of  the  legacy  of  a  child  dying  before  the  legary  >liall 
have  vested  in  him  in  favour  of  his  issue  may  bo  sullieiciit. 
where  the  child  dies  before  the  testator,  to  carry  to  his  issue  lait 
only  his  original  .share  but  also  an  accruing  share  whirl.  \v 
would  have  taken  under  a  gift  to  surviving  children  if  he  Imil 
been  alive  at  the   time  of  survivorship.      Withtli  v,    II'i/nIIi, 
7  Ila.  as. 
t       The  gift  over  cannot  take  effect  if,  though  tlie  legatee  .li.s 
before  the  testator,  the  circumstances  of  his  death  do  not  sali-fv 
the  hinguage  of  the  gift  over;  for  instance,  if  there  is  :i  gift 
over  if  the  legatee  dies  under  twenty-one  leaving  ehihlren.  ml 
the  legatee  dies  before  the  testator  leaving  children,  but  liaviiig 
attained  twenty-one,  or  a  gift  to  a  .son  on  his  comiilcting-  his 
aiiiirenticeshiii  with  a  gift  over  if  ho   dies   before   he  air-iiu- 
jilishes  it,  and  ho  dies  before  the  testator  after  coin|ili  tinf;  it. 
Uvo  V.  ilnilidii  ,  3  13.  C.  C.  31»;i;  4  T.  1{.  700;  1  V.  c*i  1!.  -1^:1; 
Ilidiilienloiw  V.  Sliiiiitoii,  1  V.  &  13.  385. 
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"Will  f,KFo„K  u,OM  i:n.vn.,,. 
I^-G.nOvKu,,.,.i..,,„„„ ,,^^^,^„^j. __^ 

in  fonnor  (,I,ti„„,s  of  Ihia  book    f  li      •        '"""""'• 
!'■  l«2:i,  it  «™  l„i,i  ,lo„,/    "  •    ""°"'""  •^''"'"'°.  ^ol.  ii.. 

-'  *'.ko  off..,,  if  ,|L     :  1 ''"*  ":  ■'";■'',"  ^-o  »'"•  gift  ovor  did 

«- ..  peculiar ::;:';?  r""'^  ^"^^  "■" '-«"«-. 

"<"H„g  the  who.:;; ,"    ;  1^"    st'T  T/'"'""  "*  "P- 
I  I"™-Iia'o  gift,  ■irae  of  payment  appointed 

«.o  ^r  f^zt:  "r^  ^"^'  r  ^^ «-  '^«--  ^^e.,  wf„. 

■•■  IJilt  after  a    fo  iiiforest  no  t,-m„  c 

j-'thiseasothe,iftr;r::tf^r;T"r 

"*■  *^'"  oftfr  a  lifu  interest    wliorn  tl,„     -f.    • 

■'''it:r;;;^;7sr;::^'•■7n' "•'■ 

^^^  ^^^''^  -  to  tL  t^:z ::  r/r'  ^^  *"^'  *-- 

effect  unless  the  l.<,atc.  n  ^"^  *''''  ^"^*  ^^'^^  ^akes 

tenant  for  life.         '  "  '"^"^^'"'^^  "-*  -"-ives  the 
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PayaUo 
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for  paymi'iit, 


In  dm  i'a-i>  of  tUiiinii^'M  M.ttliT.ionl^  wIut.'  ili.'  luiliiro  (,f  tl,,. 

iiHlruniciit  I-mU  to  t\v  |]r.<siiiii|,ti.iii  lli.i!  tli.'  iiitriitinii  is  t  , 

|irovi.|..  fi.r  III,)  iwnn  (if  thi'  nmrilu;,'!)  iit  tli"  tlriii'  wIumi  tlii\ 

want  llmir  i"irllciii»,  iriini-ly.  lit  twiMil\-mw  or  iMurringr.,  n  iiil  ■ 

of  conslriiitiun  linn  be™  I'stnWiNli,,!  tlint  iiiulir  n  gift  omt  ii|i  ii 

tho  (Will  of  nny  of  tin'  issim  of  tlio  niiiiTiiigo  b.^fon.  tb.'ir  sb.ir.  - 

nro  imyaWo,  tlm  cximssioii  imjnblr  is  to  b.'  rctiiri'il  to  tlm  fliii. 

wlipn  tlin  iir.ivisi.iii  is  wiinti'il,  iiiinicly,  twi'iity-nnn  or  nmrriii).N, 

unlnss  tlio  liiiiguugn  is  m  elm  ns  to  iiuikc  tlmt  coiistriirti.,!, 

inijiossibb..     Tliis  rulo  niijilios  to  voluntiiry  eiltlcniTOts  ami  n]-.. 

to  wills  80  fur  ns  tb.y  iirovMo  for  iliiblri'ii  or  remoter  issii- ,,i' 

the  testator,  or  for  persons  to  whom  ho  hns  plaenj  liiiusflt  .,. 

lin-o  l-iirnlin.     See  niilr^  p.  odl. 

The  sim]ih'st  cnsn  i    whc^n  tlio  ]inrtioi:s  nn-  to  bo   ]«iM    it 

tivouty-onn  in  the  <>nsii  of  ninlcs,  nml  iit  twonty-oii')  or  nwnii-r. 

in  the  case  of  frnmb's,  ami  no  other  time  of  payment  is  meiiti'  n  ■! 

or  eontemplateil,  with  n  gift  over  if  nny  die  before  the-r  porliuni 

are  payable.     In  stieli  n  case  the  gift  over  nmy  bo  refenv.l  in 

tho  tirao  when  the  portion  is  expressly  ilireeted  to  be  paM. 

Eiuiwror   v.   IMfi',  1    Vi's.  son.  '.JIW  ;  PmiI^  v.  JlnnMf,  !i  \.<. 

■>2H;  lliilllfiij-  T.  nilmii,  Ui  Ves.  1118  (will);  Monithi  v.  /,...'-, 

f)  Sim.  06;  Joiin  v.  Jmim,  V.\  Sim.  oiil  ;  l[,ii/fluii  v.  /i'..-.',  \'i 

Eq.  2H ;  l',„tii,fy,'  V.  7%/m,  ir  Ch,  I).  x:i.-.. 

The  case  is  more  diiliciilt  where  tho  portions  are  ninde  p.T\  :i'l' 

ifteppareoS'  at  twenty-one,  but  there  is  a  provision   that  if  nny  cliiianii 
deatli.  li  •      ^1    ,  .       ,    .  . 

attain  that  age  in  their  parents    lifetime,  then  the  portion>  iii' 

to   be  paid  after  their  deaths.      Tho   sam(!   eonstriietion  li.i-, 

however,  been  adopted  in  sueh  eases.     C/m/iiiiiiu/e/ii/  v.  JA ///■■.!. 

1  Ed.  77;  ;!  B.  C.  C.  i.J4,  n. ;  Sc/inir/.-  \.  L,;jli,\t  Ves.  :iii"; 

In  re  Williitmn,  12  B.  Ml ;  Fnj  v.  Lord  Slurborne,  3  .Sim.  Jl-;; 

Ciirrie  v.  Lrtr/anx,  1  13.  J.  &  S.  -M.j. 

Tho  rule  has  also  boon  applied,  though  tho  only  time  nf 
payment  mentioned  was  a  time  after  tlie  death  of  the  p;uvMt.-. 
Jf/Trei/s  V.  Rei/iiom,  (i  B.  P.  C.  :)!»,S ;  iri//ii  v.  ni7/i.i,  :i  Ves  M  ; 
Hope  V.  Loi-il  Clifilen,  6  Vos.  491) ;  Bii/lmcori/i  v.  //'//■;.  ■/.  '■< 
B.  130. 

It  has  also  been  applied  where  tho  gift  over  was  upon  .lo.itli 


Payment 
postponed  till 


Entitled  in 
poaeeealon  and 


before  "  becoming  entitled  in  possession  "  (a),  "  entitled  to  pay- 
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nKATii  ni-KoRi;  i.K.;Arv  r.wAnr.r. 


'li.  f  )ri'       ChAp  L 
""   tlicir  KimiLir 

./  V. 


If  tl,„  pft  ,„  ,r  iHf  „„y  ,i;„  ,vitli„„t  is.,,..  l,„f,  ,.    ,     ■      , 

-0  ra,„,,,„,  i,  ,,„„„„,,  „„;„  ,,.„.. ,_,^      ;;     ',;,::;"  '--- 

'-.-  ..nl,.s  .ho  w>.r„  „.an.i,,l,  /,,,  „f,„,  Cl    h  "  ■"'"*• 

l-'.v""--      /%  V.  AW,.///A,  :j  Vh   D  ,  -,     ,  1  '■'""° 

ontr\f:::r:;:;r  "'";'• ''•■'-''''■' "•---t •■• 

lifitirac.  (ho  ,1 M  i„ii.l,f  ,i:„  „„,    ,  J      •-  '•'  1"  imrunts    mn„i..ri„ue 

.."i.ani,a,l  f„r       -  '  ,'"'""   '"""   ^''"'  »•""''•  bo  ■""-«'•"• 

I^  W„v..r  ,,„„,.,or  i«uo  a..  ,,.,vi,l,,l  U  i^  .hVov,.,,,  „f  . 
Ami  tho  mst.unii.|it  nmy  c'loarl-  sl„nv  tl„i(  ♦!,„    -f* 

to  oto to ;:; T ""  ''^^■"""' "-^-^eL: ; 


fin.) 


M 
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Oktp.  L. 

III.  Vntlllf 

refi-n  tu 
vmtlntr  In 

iStCTCHt. 


TMK  IO\KTHl,(  rii>.\  iiK  cilfTS  OVF.R. 


II[— OiKr  i)\Kii  1  r(i\  Dkaui  iii-;n>ii|.;  Vi 


A  Rift 


<r  upon  tlm  dcnlli  of  tlio  liputii'i)  bi.fnro  ultn 


n   vontfil   iii(iTi»t    ivfcrs 
in  iiifcrt'Kt 


l^riiiiii    rim,'   to  ili'iilli  bi'fn 


Tills   ix    till,    casi'   wliitliiT    till'  ffift    bo    immc'ilmti' 


liniliT.      Pilriiii  T.  Iluihjhl 
lUliilr.  WW  1).  l(i:i.  /.>,;■/„„■,/. 


iwy/,   I")   Sii 


When  tlio 
gift  liver  lit  til 
perminit  liviiijf 
nt  ttiH  time  of 
diHtribution, 


linriUftii    V,  /'( 
If,  lloWI'VlT,  tlll>    (fift   OViT  111'   to  piTsoni  li 


III  •'.  11.   \.  S.  :s 


dUtribution,  (Iiorn 


ing  lit  tlio  ti; 


i.s  n  Btronjr  Mrgunii.nt,  tliiit  the  woiil  \o,.|r<I 


"  Veiled" 
uied  an 
equivalent 
to  "  paid." 


lis   n«c.l   m  ot|iiiviilont    to  vostiil    in    jk 
Itoliirl^iiii,    \    lfii(.||.    ,(I  I  ;    M    J 


V, 


N.  S. 


".'/ 


Ililln,  '>  V.  &.  I).   17. 


So,  if  tho  l..p;ii,i,.a  would  lio  \ostod  in  iiitovo.«t 


dctttli,  nnd  tlio  uitt 


■Tuhtil'ih 


nt  llio  tc'slii 


).'itt  ovor  is,  if  nnv  of  tho  li^mit 


tho  tostiitorV  lifo  or  nftor  his  do 


'giitooH  dio  diiriiii 


,  withont  iittnliiin 


IK  vo>li. 


intcTosts,  vostod  iiiu.Ht  nioim  vostod  in  |ii,sw8sion.    A7 
a  Uc  O.  &  S.  '.'.v.'. 

And,  in  tho  sumo  way,  tho  tostnt.ir  nmy  slonv  tliiit  ho  ii-.-l 


'  vostod ' 


ith. 


gilt 


i  oqiiivnlont  to  "  i);iiil,"  if  tl 


OToris,  if  nnydio  h.'foro  tholi- fhiiv  sh.iuld  h, 


snid,  whon  only  diroofions  m  to 


,rift 
vostod  fn  al"!''- 


]iiiyniont.s  lia\o  boon 


provinu-!y 


given,     aillh-h  v.  limtli,  1  Y.  >t  i\  C.  I'.'l,  lo(i. 

If  the  tostator  oxjircssly  provides  for  tho  doath  of  ili. 
logntoos  in  his  lifetiino,  n  gift  over  upon  death  before  vo-tin,' 
refers  to  vesting  in  possession.     In  n  Mnrrii,  ft  W.  It.  \-i-l 


IV.  Moaninf^ 
of  entitled. 


1\'.— Gift  Ovkr  irox  Dkatu  iiekouk  Emiti.kd. 

The  word  ■  ontitlod  "  has  no  sotth'd  legal  meaning.  ■\Villi"iit 
explanatory  eontext  possession  appoiirs  not  to  bo  part  of  il- 
eonnotation.  Its  primary  meaning  is  entitloil  in  iiit,r.-t. 
What  a  man  is  entitled  to  is  often  used  in  contrast  to  what  I). 
has  got.  However,  witli  a  eonto;:t  the  word  may  mean  oiititl.  J 
in  possession  ;  it  may  also  mean  entitled  to  a  vested  a»  o|  l"i^,a 
to  a  contingent  interest. 


M\ 


Chnp.  t. 

H-l„i,  ii 

.mill.,!  1,1 
Kit.  riHt. 


«-|„„  i, 

intill„||., 

v.1,,1 

iiiliri'-(. 


WJ„.,i  it 

liii-.'Uin 

nitiil„l  in 

iHmi-BMJuil, 


'in  ovi:iMr..N  i„:v, io„i:  knt,  ,,.«.. 

In  .-■vrral  (■„„.,  «|„.r„  ,|,        |       , 
li»"  inter..,!  or  nt  ,.  f,..,„.     •  .     .  *"       ''•''  "'"  "'•'■f  " 

•'■■'■ ■■'—::;;;  :.r:tc^^^^ 

n         ■    ■  l''f.'iiti<'  who  Minn.., I  fl„.  (...(  . 

If  llu.  ,•„,„,.,.,,  "f  tl..wm,m.,|,„.r„„.,  ,■,,,,„.„.  ,, 

;c:::ti:::,;';;tv:r''''' ' ---■"'-::-: 

--'""i.^';;;:::':r::,!:'^■''''■ "'r'"^ '■■■■'' 

^;:'-';  •'"'■' -' --••n:.'!, ':;::;'::;:;;::•;'' 7-' 

"ft.T  tl„.  (o,(„(,     „  ,i„,„|,       ,  N"  .l.i-nm,  l,„l,„„, 

^■•■■"■"^/ ..A J  Jzv^ rf"-'' 

'■"' n,,  I.  1;.  s  ].;,,.  ,„,..  •  •'-  ''  '™  ■"'"''■  V- 

.;4"™M;:,;;':;:.:i'::;;:',:;r''r'r;"-=^» 
srtrrSr  "-■-«--" 


iir 


tro 


;:n.jr. 


Death  bLforo 


'"  TIIK  COXSTHL-CTIO.V  OF  filFiS  OVKR. 

Ci.p.  I.  division  of  my  es-tiito,"  tl.o  gift  ov.t  fakes  effect  upon  tbo  slinros 
of  lc-n::iti.ns  ilyiiijr  witliin  n  yoav  from  the  testator's  deatli.  /// 
;■■•  CullUoi, ;  Voir,,,,,,  V.  li,„l,r,;  \l  ('1,,  1).  «;J4  ;  /„  ,.,.  J)V«-,„,  .- 
.S;«/«o-  V.  DiifUo,-!!,,  18  Cli.  D.  (i:il.  See  ///  ,«  Pc^/,  .- 
llnnhij  V.  f'uinilnhi,  W.  N.  18S4,  10(i. 

:!.  Where  the  beqiit at  is  after  a  life  interest,  with  a  gift  o\er 
on  death  before  tlie  lefjatee  reeeives  his  legacy,  tho  gift  over 
does  not  take  effect  if  tlie  legatee  survives  tlie  tenant  for  life. 
Ill'  Duilijx„i,'.s  T,;ist,  1  Lirew.  11(1 ;  Wl,;tii„j  v.  Fui;v,  'i  ]i.  ;J7I  ; 
WIII;h  v.  II(i„„M,,;  m  Ch.  D.  r,\->. 

Although  there  can  be  no  jiistifieation,  except  that  of 
ovoiding  inconvenience,  for  construing  "received"  or  "paid" 
as  equivalent  to  "  receivable  "  or  "  payable,"  yet  there  is  more 
phuisibility  in  saying  tliat  receipt  by  a  trustee,  where  tli,. 
cestui  iju(!  trtist  is  absolutely  iititled,  may  be  treated  as 
equivalent  to  receipt  by  tho  cestui  q\ie  trust  liimsclf.  S.v 
Jfhiorx  V.  Jliillisoi,,  1  App.  C.  4l.'8. 

4.  Where,  however,  the  gift  over  is  in  tlin  event  of  deatli 
before  the  legacy  is  actually  paid  or  received,  or  other  words  aiv 
used  which  import  tho  transfer  of  property  from  tho  exeiiitoi'  ,,r 
trustee  to  tlie  legatee,  the  eases  are  in  appearance  dUIicult  i.. 
reconcile.  The  distinction  between  the  effect  of  sucli  gifts  over 
in  the  case  of  a  residue  and  iu  tlie  casi'  of  a  pei^uniary  le",H  y 
does  not  appear  to  have  been  adverted  to;  but  it  will  be  f  luiid 
to  justify  most  if  not  all  of  tho  decisions. 

/,.  Whoro  a  share  of  residue  is  given  to  a  legatee,  with  a  L'ift 
over,  if  tho  legatee  dies  before  actual  receipt  of  Ids  sharn,  it 
cannot  be  ascertained  at  any  given  time,  whctlier  tlio  gift  civer 
will  take  effect  or  not.  Tliere  is  no  ground  for  treating  a  ^-itt 
of  residue  as  limited  to  the  residue  capable  of  realisation  within 
a  year  from  tli(3  testator's  deatli ;  assets  may  fall  into  it  luaiiv 
years  after  that  time  ;  and  an  increase  of  tho  divisible  rc-idiie 
after  the  legatee's  deatli  would,  if  the  gift  over  is  strath- 
construed,  bring  it  into  operation.  Sueli  a  divesting  clause, 
therefore,  is  void  for  uncertainty.  1Ii,IiIi,„h  v.  JIi,,,,,,',,'//;,,. 
1  Vos.  Jun.  3t)6 ;  4  B.  C.  C.  491  ;  3r„rtin  v.  Jlar/ii,,  L.  If.  •-'  Ivj. 
404 ;  Minoi-s  y.  Battison,  1  App.  C.  428 ;  Biihb  v.  Pu,hri,k.  V-\ 
Ch.  D.  517. 


Aetuul  pay- 
mcnt  or 
rcfieipt. 


U  If 


Chap.  L. 


DEATH  KKKoiiK  AcrUAL  W;CKIPT. 

oModio„o„t,;^ttr  rl'''■"''■''';^'''^^^^^■''■°- 
"-7  aff,„.d  a  reason  for  co„   ; .:;  V  o         ,     ""  "'  '''^  •'"'"''"' 

^l.»"oo,  l,as  i„J„oe,l   tI,o  C     .^  '         ""  '''■''™''  "'"'" 

<i™ovo„towo.*nat.  lU-       :/;  ''"^  ■'"■™  ""-  «"-"■- 

■■/- £::rz:r  r "i r*T  f "  -  - -.- 

Cl    74  1  imifl-h   y,     !«„/,,    49  1       t     M,cnti„„„, 

Pft  ov„  of  „,e  ,,,„„",  '2       !    '";  ";"  *-'.■•*-■»  ol,il,,roo,  „ 

-f- to  death  d,.;ri;:'^'"";'""'"^""  ™^  '"■■"  *" 
•*o;i.o  co„,,,Mo  eo„v„.r:;'r2:/ r  ;v° 'r'' 
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THE  CONSTKL'CriON  OK  GIFTS  OVUIi. 


Oliap.  I. 


VI. — Gifts  Over  ipiin  Death  Unmarried  and  without 

IssIE. 


I     Ih 


Gift  over 
upon  (lenth 
uniiiametl 
and  without 
issue  when 
vested  intc- 
rests  are 
given  upon 
mairiftgp. 


Unmarried 
may  refer  to 
a  second 
marriage. 


Gift  over 
upon  drath 
unmarried 
and  without 
issue  after  a 
prior  gift  to 


1.  In  a  gift  over  upon  doatli  unmarriod,  without  any  oxplnnn- 
tory  contoxt,  unniarriL'il  moans  novor  liaving  boon  niarrifl 
Drfh'fmph'  V.  ILiU,  IG  Ch.  D.  7l"»;  seo  niitivlrll  y.  !),•  FuP'O,  ■>: 
L.  J.  V\\.  ."(J;   "(H  L.  T.  (i2l  (marriage  fivttloment). 

2.  AVhore  vested  intorosts  are  given  at  twonty-ono  ir 
mnrringo,  a  gift  over  upon  deatli  unmarried  and  without  i'sn.' 
will  moan  ni'Vcr  linving  heen  marriotl.  Uvijimnii  v.  Hri/ivo'- 1, 
29  ]i.  9  ;  Prnft  v.  Mxfhm-^  8  D.  M.  it  G.  h^'Z  ;  <!o,niv  v.  Co..!.-.. 
lo  \V.  It.  r>:i). 

•S.  And,  perhaps,  tlio  same  constrnotion  would  he  adopt r  I, 
where  tlio  gift  is  to  A  s>iniply  and  if  ho  dies  imniarrioil  imd 
without  issue  over;  the  iirgumont  in  favour  of  the  construrl inn 
Ijoing  tliat  A's  interest  would  then  bo  indofcasiblg  upon  his 
marriage.  St-o  llvijivootl  v.  Hiiiirood,  supra;  In  re  Sfinn'f' i'-' 
Tni.^f.%  ;j  K.  &  J.  1-V2;  Ro'lford  v.  Willi",  7  Ch.  7;  Lohh  v. 
Znne,  17  L.  R.  Ir.  11;  Rohi-rh  \,  BiHliop  of  Kihmre,  {VMri, 
1  Ir.  :J:i:J. 

Tlie  case  of  Dor  d.  Bahhriu  v.  RftmUmi,  2  B.  &  Ahl.  4ll,  is 
not  opposed  to  this  view,  sinco  tho  donee  there  left  a  hnshiiii! 
surviving  her,  so  that  upon  no  eonstruction  of  unmarried  ■■>m\<\ 
the  gift  over  take  effect.  Tho  point  did  not  arise  in  B<fi  v. 
Phi/n,  7  Yes.  400. 

4.  Of  course,  if  the  legatee  were  married  at  the  date  of  tlif 
will  this  constrnotion  would  be  impossible. 

In  Cro.sfliH'iiifc  v.  Di  .<,  5  Eq.  24o,  a  gift  over  of  a  funl  in 
case  the  legatee  should  marry  or  die  unmarried,  when-  tli'' 
legatee  was  married  at  tlio  date  of  the  will  and  of  tho  testiiloi's 
death,  but  her  husband  was  believed  to  be  dead,  was  hoLl  I" 
refer  to  a  second  marriage.  Seo,  too,  Lrpitie  v.  Bkii>,  h*  I'-'i- 
100;  Smith  V.  C/wK  ];J  W.  li.  224. 

0.  If  tho  gift  h  to  A  for  life,  remainder  to  liis  ehildnii,  mil 
if  A  dies  unmarried  and  without  issue  over,  unmarried  will  U 
read  as  eqnivnlent  to  not  having  a  wife  at  his  death.  To  reinl 
it  as  never  having  been  married  would  increase  tho  chaiue  •>( 
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n  est,,  ^,  s,„oo  m  that  ea.,  if  A  n,.rrl,.,l  „„,,  ,„„,  „„  ,,,;,,„„„,      ,,.,  , 
th.  g,f    ovor  wouM   not  t«kn   oftoct ,   „„,!,  n^ain,  the  word    .    —    " 

fW.    CT™/  v.  i™o„,   (Ifloo)  o  ch.  ;il.5;  ,eo  AV  K'l,„j  ■ 
S>iM,„ry  V.  7;,V/„,,  G'2  L.  T.  789.  ' 


vir.--"AN,,' 


(U.AXGKD    INT,,    "  OK  "    ,v    GlFls    OviCK. 


1.  If  tl,n.o  ,s  a  ,Iovi.o  to  A  in  foe  and  if  ho   di.s  under  Bevi„  ,„  a 

-nO-o,.,,  and  without  i.,„e  over,  "and"  will  not  ho  r™    f  -  ■'"^> 

or.       1„  do  so  would  havo  tho  olf,.ot  of  ,livo.tinj  a  prior  '■-•«"." 

-.so   .n   o,™t»   othor  „„,„   „,„3„   ,„,„,.,„^,,       j^  ™ti,,„o„vc.. 

^;^<'^«,  ai  B.  2«  ;  fw™  V.  /^„,,  3,  13.  ;h,  .  ,  1,,  J.  ^  S; 

And,  sinnlarly,  a  gift  to  A  for  life,  and  then  to  hor  children, 
»ud  If  she  dies  „nd,.r  twenty-ono  and  without  cluldren  over 

tluldien.     Kri/  v.  7wy,  1  Jur,  N.  S.  ;jr-,>. 

J.  If   tho   devi.e   is   t„   A   in   tail   and   if  ho    die.    under  D.vi«  ,„  a 
tv>en3.ono  and  without  issue  over,  "and"  will  not  ho  read  ^'f' •""]•< 
•  or."      Grr„  v.  7V...„,  a  II.  L.  «.,  and  I>,.  d     iS'v    -  ""^""i" 
;/.-y.,    1-i   East,  -88;    overruling  Ilro,n,..,vr,/  v.   A",/,,,,,,/,    o  "■"^— '■ 
es.  ben.  ■  J;),  so  far  as  it  is  an  authority  on  this  point.     In 
.ease    here  ,s  reason  for  contending  that  the  devise  over 
ought  to  be  read  as  equivalent  to  "if  he  dies  under  twentv- 
0..0  or  at   any  time   without   issue,"   sinee   the  estate  would 
Aeeffee   as  a  remainder  after  an  estate  tail;  but  this  would 
eiTive  the  issue  of  any  benefit,   if  the   devisee   died   under 
u  y-ono  leaving  issue,  unless  the  devise  were  read  under 
«  t,.one    without    issue,   or    at    any    time   without    issue 
mv.lv.ng  a  very  considerable  alteration  of  the  words  of  tho 

Tliis  latter  eonstruetion,  however,  would  perhaps  be  adopted 
f  tI.o  original  de™e  m  tail  were  made  contingent  upon  tho 
dovisee  a  taking  twenty-one  or  having  issue.  'b,.oJ1^. 
'^   '■'''■■"•■,  ~  vos.  Sen.  'i4:i. 
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THE  CONSTRUCl'ION  OF  OIFIS  OVER. 


Cliftp.  L. 

Gift  over 
upon  two 
eventx,  ono 
of  which 
includeH  the 
otiier. 


XJnmarricJ  if 
poHdible  will 
mean  nut 
miin-idl  itt 
the  death. 


If  unmarried 
muKt  mean 
never  married, 
"and"  will 
bo  chmi}foil 
into  "  or," 


Gift  over 
after  absolute 
iiiterci^t. 


Gift  over  after 
an  ab»olute 
interest,  if  the 
legatee  dicH 
before  niar- 
riajre  and 
■without  iflfluo. 


•I.  A  different  question  arises  where  the  gift  over  is  Mynm 
two  events,  one  of  wlii^-li  includes  the  othor,  as  "  if  A  dies 
unmarried  and  witliout  children." 

If  tlie  gift  is  to  A  for  life  nnd  then  to  his  children  absolutely, 
so  that  if  A  marries  but  has  no  cliililren  there  would  be  nn 
iutt'stncy,  there  are  two  possible  (-onstrucfions: — 

(f.  If  possible,  luimarried  will  bo  held  lo  mean  unmarried 
at  tlio  time  of  death,  and  it  is  tlieu  niinecossary  to  ehan;.''r 
"and"  into  "or."  Doe  d.  JiaMain  v.  Ii>iir(fi>H/, '2  B.  &.  Aid. 
4-U  ;  Do,'  d.  Jurrvft  -  OW.r,  7  East,  ^GH  ;  fn  re  XaUr^' 
2'riixf.-,  L.  It.  1  l]q.  (JTo  ;  see  finh',  p.  700. 

The  same  is  the  case,  if  unmarried  means  "not  married  Iv 
consent."     J)i//on  v.  If(fm\4  131.  N.  S.  G:?!. 

/'.  If,  however,  it  is  clear  that  unmarried  must  mean  never 
having  been  married,  it  seems  doubiful  whether  "and"  will 
not  bo  changed  into  "or."  According  to  the  earlier  (;ims. 
there  is  no  doubt,  that  the  change  would  bo  made.  U'i''-i'.i 
V.  lilt!//!/,  y  B.  r.  C.  li'O;  ILpirorth  V.  Taylor,  1  Cox,  liJ: 
Mahcrlfij  V.  Strode,  '6  Yes.  4oO;  lUll  v.  /'////;/,  7  Yes.  Ao-'j\  h-v 
Loiiij  V.  LfUic,  17  L.  R.  Ir.  II. 

These  cases  are,  however,  of  doubtful  authority,  since  tlie 
term  "unmarried"  would  probably  now  in  all  similar  cax- 
be  held  equivalent  to  "not  married  at  the  death." 

The  question  in  Urtif  v.  ''<'((r.\o>i,  (>  11.  L.  CI,  wa^  so 
different  that  it  can  hardly  bo  said  to  have  any  beiuinj: 
upon  this  point. 

If  the  gift  is  to  A  absolutely,  and  .f  ho  dies  unmarried 
and  without  issue  him  surviving,  iinmarricd  will  be  rt-a  !  as 
equival'  *:  to  without  leaving  a  widow,  and  "  and  "  will  nut  V' 
changed  into  "or."     Carolin  v.  Cttro/i/i,  17  L.  li.  li.  '2'),  n. 

And  if  the  gift  is  to  A  absolutely,  and  if  he  dies  In-fore 
marriage  and  without  children  over,  "and"  will  nut  be 
read  "or,"  as  to  do  so  would  bo  to  increase  the  defeasibility 
of  interests  already  completely  disposed  of  in  all  cvoat^. 
Scicombc  V.  Eihvards,  28  B.  440;  Stien  v.  Sh'oi,  1.  1!- 
GC.  L..8. 

Where   hmd  was   dfivised  {a  A  absolut'dy,  with  a  g't^  ^^'-'^ 


CHANGE  Ol-  "  OK  "  ,nto 


'  AND.' 


^"""■.  irL.  ij,  I,. ,,.  *°"«'"'  '■""  """••"   /-«.'/  V. 

■«  ui,on  death  i„  ,he  te,s,..f„V      r  ''''™  ""'  6'"  -or 

™y  benoflt.  y„  „, ,,,...,:: ;,  ';"r' ""'  '"'"'■"  -""■".. 

"■•■ison  f„r  c.lmi,m„„   ..,,„,,,.    .   ,  .     ''""'^'  "'"ro   can   lo  no?'',""""' 
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VIII,_C'lr,l.NCK  OF  '•,„[" 

'■  If  (hero  is  a  Joviso  to  A  i„  fco  if    ,      ,. 
«»o,  Lut  if  J,o  ,11,..  „„.,  °  '^  '''"'  *i'»  loa 


IN  Gins  Ov 


i-»^.  l"t  if  »ho  ,!i..      ;„  ,    ^^  '"  ''•"°  'f  ^''-^  Jh.,  loavi 

■'-•■  -ill  be  roaa  "  J!" '^^  '^^  "^  ^""'-'  '-^'"1  i-.o  ov.r,  ^^>^ 


ving  lawful  IJitt  otor 


'«■ "  willhe  roaa  "  nud  "      /, 

'  lawful  iMiie, 


-■  If  tho  d(;visf!  is  to  A  iii  f 
""i'  or  without  issue  over  '<  J''  "„,  '*  ''"  '"«'''  '""l"''  f-vont;- 

;P;.'  death  under  twLt,.o      r;,;:;  "f'.  "">  £'"  -or  .as 

«»'»  cannot  have  intended  L"       \  "'    ™"""8'^-     ^ho 
««<™  should  die  under  Iwent    ?7":'^  '°  »°  °^-  '*  tho 

;  f""'"'//".'.  Mi.:,..,     c"if  ^^''  ^f  ^.  »  Ir.  Ch.  70,   /. 
|«-VJ8».3,148.  '•    ^''-    ■*"'     '^'V.^  V.   J/„,,„„, 

■  If  the  devise  is  to  A  for  lift,  ■    , 


or 
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OHftp.  L. 


(Jift  OV<T 
iiIH>n  fuiliirc 


taoiiii'  utliiT 
event. 


Peviiio  to  A 
in  tJiil,  un<l  if 
hf  dies  miller 
'J  I  ur  wittiuut 
iNWiie  over. 


Gift  over  in 
cutse  of  (leuth 
of  the  deviwee 
or  fuiluro  of 
Ilia  iHsue. 


"  Or"  read 
"  und  "  in 
the  gift  over 
when  the  gift 
itt  vested  in 
one  or  other 
of  the  two 
events. 


Gift  over 
upon  death 
hefore  the 
tenant  for 
life  nr 
under  2* 


o.-tT,  it  is  (IduWfiil  whitlifi-  "i.v"  WDiilcI  Im  road  "ami." 
Aftiirclini,'  t.)  the  ciiiliiT  iiutliuiitiu.s  tlio  fliiingc^  w.pulj  liu  niiul.'. 
JIii»li('i-  V.  ,S:<lhii,  I  Ding.  OOl  ;  9  J.  B.  Moo.  J  ;  but  »co  Ci>U, 
V.  Minhiime,  'ii  15.  27. 

4.  AnJ  wlii'iv,  aftur  a  [ivior  abauluto  gilt,  tlio  gift  ovfi-  is 
upDu  ftiiluri:  of  isbuo  or  some  otluT  o\fnt,  .siu-h  as  not  iiialviii;; 
11  will,  '•  or  "  will  lio  read  "  ami,"  though  the  gift  over  iiiay 
tht.Teby  becoruo  void.  Incorjioniti't  Socir/i/  v.  liichftrih^  1  \).  Oc 
War.  'J-JH  ;  Umilcil  v.  (ir  tied,  W  li.  ()-21  ;  Girrti  v.  lliiir,//,  1 
Ha.  l-iS;  aintlon  v.  Fitz'jcruhl,  •-':!  L.  11.  Ir.  lilO,  MM. 

•").  If  tho  dcviso  is  to  A  in  tail,  and  if  ho  dies  tinder  tweiitj- 
ono  or  without  issue  over,  "  or  '*  will  not  bo  construed  "  and  "  : 
though,  on  the  other  hand,  it  secnis  that  if  the  dovi.-eo  dic-J 
under  twenty-one  leaving  issue,  the  gift  over  would  not  be  lieH 
to  have  lalieii  effeet,  so  that  tho  devise  would,  in  fact,  ho  c"ii- 
strucd  as  equivalent  to  "  if  A  dies  under  twenty-one  willimit 
issue  or  without  issue  at  anytime."  Moftitiwr  v.  Ihtiih'ijy  tJ  Ii\. 
47  ;  :i  De  0.  &  S.  :!lli ;  HoiiUc  v.  Geninl,  Cro.  Eliz.  J-Jo  ;  »'""/• 
mini  \:  UlnJ  /,-,  U  Vern.  088  ;  and  Lord  St.  Leonards'  judg- 
ment in  6'/..  1.  i'™/'.w)",  6  H.  L.  UI.  The  devise  over  ill  tliis 
en.se  takes  effcet  as  a  remainder  after  an  estate  tail. 

0.  It  the  devise  over  after  an  estate  tail  to  A  is  in  rase  nl  llie 
death  of  A,  or  want  of  his  issue,  "  or  "  must  ho  read  "  and  '  in 
order  to  preserve  the  prior  estate.  Monlhoiinc  w.  Mi>uhh<j!'-','-i 
Sim.  119. 

7.  "  Or  "  will  be  read  "  and  "  when  a  gift  is  given  upon 
either  of  two  events,  as  upon  attaining  twonty-one  or  nianingi'. 
and  there  is  gift  over  upon  death  under  twcnty-ono  or  unmar- 
ried, the  gift  over  being  otherwise  inconsistent  with  tlie  prioi 
gilt.  G ni II I  \.l)!/ei;  2  Vow.  S7  ;  Miikoliiiy.  VCuUmjIiaii^'oct. 
t.  Brougham,  7ii ;  Thompson  v.  Tniljii,  'ii  L.  J.  (li. '.'i;; 
Tliaditraij  v.  Ilamjmii,  2  S.  &  St.  214  ;  Griimhaiie  v.  i'/r/"/'.  '■' 
Sim.  r,<n  ;  ColIM  T.  CollM,  8o  B.  312. 

iS.  In  some  cases,  where  there  has  been  a  gift  contingent  ufcr. 
attaining  twenty-one,  subject  to  a  life  interest,  und  a  gilt  "Vir 
upon  death  hefore  the  tenant  for  life  or  under  tweuty-oiio,  "or 
has  been  read  "  and."     Miles  v.  Dyer,  5  Sim.  435  ;  8  .'^im.  '■''■>')  ■ 
Beiltlrii  v.  Meeeh,  20  it.  1!I7. 
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IX.-G.KT  Over  upo.n  IJkatm  witi.oit  CnMnuKN. 
1„  many  ca,o,  where  an  estato  in  fe„  is  given,  f„ll„„.n,l  ly 

■»«.<..      z>„,  ,1.  6«„M  y.   rc;w„v',   1   ]!.  &  AM  7 1:)-    n„. 
,""'"""  "■-■  ^'"'J"">".  5  .S...770;   4  K„«   y  V  ■irt'.    /,     ' 
lSlr«mly.  Si„„m,.,  ;)  If  .t  Gr  ')-)  •   /  r.        '  ' 

l:t  C    IS    V    4!    en     ^..,  ■*■•'■'■"•''"'■'""■'''  V.  7AmV 

l^'^C.   li.  X.  .S.  Cd,   KM;    6ee  .W,M,„.,  v.    f,-„,,//.,,,   ,;  j 

^  And  the  same  constru,.ti„n  -.vouW  p^rhaji,  b.  pu*  „„„„ 

■"""  ■«  T-'".'/,  •!  Ir.  c;h.  37!) ,  see  »,„„.  v.  .V«„/„,  .  ,si,„.  Urn. 


"riiiM.,.,,' 

ill  ii  ::1(  .IV. 
ti|...i.  .I.iil, 
with..  It 
>:liiMl<  11, 


X.-G.FTS   Ov,.;r    tpO.N    DeAT.I  WiTHOLT  ,,KAV|;        „„ 

iiAVixo  Issii:. 
«    .  ,««./„„.  means  leaving  issue  living  at  the  ,leath   but  tC  '-'-'■'  '■' 

.oL'ilirn'^rf  'm^'™  ''^^""'  ^  sift  after  his  aoath  A  .H... 

T.IV, 

z  z 


TOi; 


TiiK  (MNsinrrriox  fn*  oirr.s  ovku. 
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Dentil  wii}i- 
uiit  It'aviii;^ 
rhililri'ii 

(turviviijff. 


Ndt  npplir 
to  vest  ciiii 
tiug'ent 
iutercHt"". 


J 


Gift  over 
after  absolute 

iiitcrcJ^t. 


Tlie  rule  oi>plio»  tliough  tlio  gift  to  the  cliildrcii  may  be  liiilil" 
to  bo  tlivosted  by  a  powrr  of  ftjuHiintniPnt  given  to  tlie  piirriit. 
Jinrhcorth  V.  JJftflntift/i,  7->  L.  J.  Cli.  7"il. 

The  coustrui'tiou  in  iwt  iiltcroil  by  thi'  fuel  lli;it  it  apiioavn  on 
tlie  face  nf  the  will  that  A  has  a  chiM  living.       ///  ir  ('iMi,l,l 
C'Mo/il  V.  Lairhii,  (19IW)  2  f.'li.  ■,'«!!. 

The  sumo  coiislnii'lion  wms  ailDjiti'd  where  the  gift  wiis  to 
chililron  who  attain  twi'iity-onc,  nml  tlio  gift  over  was  if  tln' 
ti'nniit  fur  life  should  die  without  Living  "  issue,"  but  it  inu-t 
have  been  eu  the  gmund  tlmt  i^sue  nieiint  6urh  issue,  /,.  , 
children  wlio  attain  twenty-"ne.  /"  rr  Itrmni'n  Tn'^f,  hi 
Kq.  '.'.'ill. 

2.  This  construction  eniiuot  bo  adopted  where  the  gift  "\ii 
is  on  tho  death  of  the  toiinnt  for  life  without  leaving  iii.v 
ehildrcn  at  his  death,  or  without  leaving  any  ehildn-n  liim 
surviving.  Yoiniij  v.  Tiiriin;  1  ]!.  &  8.  u'jl) ;  In  ir  llninl'i : 
Sfrphni  \.  rilniihiijlnliil,  W  Cll.  D.  IKi  J  \V.\  Cll.  1).  •*.'«. 

And  it  does  not  apply  where  tho  subject-mat  tvr  of  the  gilt  is 
an  annuity,  imcl  the  testator  (onlemplatos  pcr.sonal  enjoymrat 
by  tho  legatees  in  remainder.  In  rr  Jfriiiiiir/iriii/ :  Jmi,, .  v. 
Dnimon,  45  Ch.  D.  4  J3. 

3.  The  Court,  however,  will  not  depart  from  the  onllnaiy 
meaning  of  the  word  leaving,  in  order  to  vest  interest.^,  wliii  li 
were  not  vested  before. 

When  tho  gift  is,  for  instance,  if  the  tenant  for  life  li'iivr- 
children,  to  all  such  children,  with  a  gift  over  in  the  excut  "i 
his  death  without  leaving  children,  tho  word  leaving  mu.st  h,ivi' 
its  ordinary  meaning.  In  these  cases  the  condition  of  surviviiij 
X\\i'  tenant  for  life  is  part  of  the  original  gift,  and  there  i-  im 
question  of  divesting  a  prior  gift.  Sliifflrht  v.  Kninrll,  'i',  li 
■Ml ;  4  ]Jo  G.  &  .1.  593;  Jh/tlicuca  v.  J);/tlirvii,  IT  Jur.  M'r.  Jl 
];.  J.  (Jh.  1004;  Vouii,/  v.  Tiinici;  1  B.  &  S.  S-JO;  see  //-  .' 
Jriilsoii'x  Trust,  10  Ktj.  30,  and  the  comments  therein  iii'in 
Jlri/i/cii  V.  Witlell,  7  Eq.  47-.' ;  Jri/rs  v.  Stiniffc,  10  Ch.  5-Vi ;  nii'l 
see  Ue(/,/n  v.  ILirpiiv,  3  Do  O.  &  .T.  ISO;  I,i  re  Tmhn^  Ti-«'. 
1  Dr.  204. 

4.  And  wliere  there  is  a  gift  to  A  absolutely  and  a  gilt  ""'' 
on  his  de.ath  withottt  leaving  children,  the  word  "  lenvin<r '  will 


lit-'  ■  r 


DKATII    WITllOl  T   IIAVINd   Cllll.lWKN. 


TOT 


»(**,  4(1  Ch.  1),  n.  ovorr..!,.,^  ll/„7,  v.  Ill,,hl.  12  Ch   D  r,l  ■  ' 

57TT"r82''  '*'■'"""'"•  "  ''•  "•  ''■  '''■■  -^^  '■'"'■'  '■■  ^"'"^ 
coLlrr  ""■  "7""  """•'""'  '"'^'"''  "">■  '"''''••  ""•>■  ""  --" 
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Sec  cases  cited  in  notes  to  Chapter  XLVII. 
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CHAPTER  LI. 


■!         il 


Ok*p.  XX 

Old  OTor 
upon  death 
of  thefteTlne* 
without  Imua 
hoforoK 
M\rta  tim*. 


EflT'ict  of  the 
flith  Moot,  of 
the  WIllB  Act 
upon  Kitln  in 
dofamt  of 


OIFTS  OVEH  UPON  DEATH  WITHOUT  ISSUE. 

When  there  is  a  (;i'''  o^''''  "P""  ""'  death  of  A.  without  issui 
L>efore  a  Kiveii  time  the  gift  over  takes  effect  upon  the  failur 
nf  issue  of  A,  not  n»>eea«aril.v  at  his  death,  but  at  any  time  dor 
ing  the  given  period,  whether  the  will  is  before  or  sinee  llir 
Wills  Act.  Croudcr  v.  Stunc,  3  Russ.  :il";  Jarmau  v.  Ijc. 
L.  R.  2  Eq.  784. 

It  is  not  (piite  clear,  whether  a  devise  upon  failure  of  issoi 
to  such  of  certain  named  legatees  as  should  be  "then  livmi.'.' 
which  would  in  a  will  before  the  Act  have  b.en  held  to  tali' 
effect  upon  failure  of  issue  of  the  aneeslor  at  his  death,  or  at 
any  time  during  the  lives  of  the  surviving  legatees,  would  wm 
be  held  to  take  effect  only  upon  failure  of  mm  of  the  ancestur 
It  his  death.  See  ilurraij  V.  Addenbrook,  4  Rush.  407  ;  (In  ■  «- 
wood  V.  Yerdon,  1  K.  &  J.  74. 

By  sect.  29  of  the  Wills  Act,  words  "which  may  iiiip"rt 
either  a  want  or  failure  of  issue  of  any  person  in  his  lifelinn'. 
or  at  the  time  of  his  death,  or  an  indefinite  failure  of  his  isMi.: 
shall  be  construed  to  mean  a  want  or  failu,\'  of  issue  in  lli 
lifetime,  or  at  the  time  of  the  death  of  such  person,  and  ii'i  in 
indefinite  failure  of  his  issue,  unless  a  contrary  intention  sliall 
appear  by  the  will,  by  reason  of  such  person  having  a  prm- 
estate  tail  or  of  a  preceding  gift  being,  without  any  impliiiitun 
arising  from  such  words,  a  limitation  of  an  estate  tail  tn  ■<w\\ 
person  or  issue,  or  otherwise:  provided  that  this  Act  shall  iw\ 
extend  to  eases  where  such  words  as  aforesaid  import  if  tih  h*" 
described  in  a  preceding  gift  shall  be  born,  or  if  there  shall  l* 
no  issue  who  shall  live  to  attain  the  age  or  otherwi.se  .in^",r 
the  description  required  for  obtaining  a  vested  estate  by  « 


KKt'EIiKNTIAI.  (  ONM'lil  <  llo.v. 

rro.odinK  ^.ift  to  m.cl,  i„u,..-    S.o   /„  „    rv„„„„,,/.   /.,,„, 
I  I'.  It.  Ir.  2!I0. 

Tim  word.  .Ijring  without  mul,.  ks,,,.  will,  „n,l,.r  tl.i,  .„.ction 
bo  .■o.ln,.t,>J  to  mul,.  i,„„o  li,i„>,  „t  the  ,I,.nll,  ,,l  tl,.  „„,.oMor' 
Vplon  V.  //„r,h,„„,  I.  „.  ,,  ,.;^.  ,-..    ,„  ,.„  ^.^^^^^.^^      ^.^^^^^^^^ 
V.  hhnirih.  (IMIM)  :l  ( 'll.  tJ-M. 
Thin  ipftiou  dops  not  iij.ply;  - 

1.  Vnm-,-  tl,„  words  u,„l  „rn  h.ir.  nf  tl„.  l,„dy  ,„>,1  not  \mw 
Ihrn.  V.  7>„-,.,,  1  c.,!!.  41,,,  /..„  .s„«.,,,  ,,  ,,.  c^.  .,,„; 
Jl'li'iinii  V.  .S'wn//,  0  C'li.  (;."il.  ' 

-'.  Whoro  the  fuiluro  of  issu,.  would  n„l  lK)for,.  tI,o  Act  linv.. 
been  ..unstruod  to  iu.port  an  ind.finil,.  fuiluro  of  Umo  V„n,\ 
V.  .Vui-n\  17  li.  I  OS, 

o.  Apparently  it  would  not  npply,  wl,..,.  ,,„o  h  u  gift  of 
P'raonulty  to  A  nnd  tl,o  !icir«  of  Li»  W:,-,  f„l'„wc.,l  l,y  a  cilt 
ov<.r  n,  d,.f„ult  of  his  i.H,o.  At  any  rnt",.,  it  d.,,.  no.  wifor., 
realty  nn,l  personally  nro  given  together  in  uil.  a„n,  y. 
(Ir  „  :)  ]j,.  (},  .^  s.  !,«(,;  s,.,.  (Innma!/  v.  (l,-ni,mi,,,  2  J)  V 
>V  J.  l:t,  ;   6V,v/,  V.  6V/,..,  5  Jr.  CI,.  •,'.-,. 
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JiEFKKENllAI,  foNslU,  ,  ,|„x  „h  (JlH>  OxvM  ,  roN  DmiM 

1.  niKii'T  Issi  1:. 

Tho  eonstruction  of  gift,  over  in  default  of  i.sue  k  not 
affected  by  the  Wills  Aet,  wh,.re  tho.e  words  are  eon.trued  .0 
mean  default  of  issue  to  take  under  the  preeeding  limltalions 
It  becomes  necessary,  therefore,  to  e„n..Jer  in  what  eases  tl„. 
retereiitml  eonstruction  has  been  adopted. 

A.  Where   the   words   are   for   default   of  .,«./,   i.ssue,  they 
Mturally  refer  to  tli  3  issue  before  mentione.1. 
1.  This  is  clearly  the  case  where  the  prior  lin>it„fi„„s  are  in  Oi(.  „>„  i„ 
ll.    Vor  d.  PhipiM  V.  Liinl  .Vii/,/niir,  r,  T.  ]{.  .(Jo.  '''f»"li  "t 

-'.  So  where  the  prior  limitations  are  to  children  and  their  "f'™'rh',','it',.. 

iT'Ii^'  '"V"  '!'T "'  ™^''  ^'"^  "^""^ '"  *'"""'  of  ^'-'"-''■- 

«mh  children.     Doe  d.   Combn-lm/,  v.  Pmyn,  3  T.  It.  484  •  ''""■' '"  '«■ 
•"'J'  V.  McirijunH  of  Shflonl,  7  Kast,  S'.'l. 

But  if  there  is  anything  to  .show  that   th...  children   were 
'"■•onded  to  lake  estates  tail,  the  words  in  delV.at  of  such  issue 


tail 


no 
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Chip  II. 


AftiT  liiiiiht. 
linj-  for  Uff. 


Aft.  r  Hi 

itu- 

fimt  win 
intcrt'ttt 
and  the 

iiijr  a 

tHil. 

i<-\ 

Inaccurutu 
u»o  of  tho 
word  "But;!!.' 


nmv  1mi  rofiTriil  t.i  tin'  wui-J  lioim  »■>  us  t.) .  iit  down  tin'  i'»tat(w 
t.i  i'«tiitc»  tuil.  Tliu»,  whiiv  Ihu  lirnitntloii  win  !.>  tlio  llr»t  uiul 
otlicr  »iiii«  mill  their  hi'ii»,  u  nitt  "Vit  in  dcfiiult  of  iii'h  in-iu 
wn«  nfcrrej  to  tlii>  word  liiirii,  tlio  intrntioo  k'ing  thiit  th.- 
MonK  wt-ro  to  take  in  HiiccoPttioii,  f,inli  il.  Ontinml  v.  U/l^^^ 
tl  Kiint,  3:i(i. 

Ill  /liMii//,/!  V.  /,<.»,  K.  II.  A  K.  -'WP,  iho  iiilciition  to  t!i\i- 
futiiton  tail  win  a|i|iiircnt  from  llu'  utiit'liiij,'  (liiiiw'. 

:l.  And  I'vcn  tlh)u(?li  the  liniitntioii  !»■  to  cliildrcn  Miiiply.  s., 
timt  tlii'V  would  only  tiiko  for  lifi',  n  (lift  over  in  dcfiiult  of  «ii'  li 
irwiiM  will  111' con»trui'd  rotiTi'iiliuUy.  /A'// v.  Knil  iif  ('orml, :,. 
:i  T.  It.  M ;  hn,H  <1.  IlirM.n  V.  I'litii;  ^  T.  U.  N7,  n. ;  11  K"-i, 
tiO-l,  n. ;  A-li/r:/ V.  .Ii/i/rv,  li  Him.  :i")H  ;  llii<ty<i- w  Uiimini/,  \» 
llu.  :ijn  ;  AV  .Uiinl,l\  ]<>tiit:;  M  IS.  Hi:). 

4.  On  till'  other  linnd,  wliore  there  '  a  limitiition  to  a  tir>l 
8011  without  more,  followed  by  limilMtionn  in  di'fuiilt  of  Mirli 
issue  to  tlio  othor  sons  in  tail,  the  ( 'ourt  will  lay  hold  of  siiiiill 
C'irciiiiisliineen  to  give  the  first  «oii  ulno  an  nstiite  (nil. 

Tliiw,  ill  Ivami.  Ilrmkc  \.  A"//'!/, '-i  lliirr.  I-MIO,  tlleiv  w.is 
the  eireumstanco  that  Iho  testator  referred  to  the  earlier  1mi:i- 
tatious  as  including  tho  "  jiarent  and  his  descendants." 

In  ('/«/»'«/«  V.  /'f(,«/.r,  3  Doug.  .'Ill,  tho  limitation  to  the  lir,<t 
son  won  referred  by  the  word  "  likewise  "  to  other  limilaliens 
in  fee. 

And  see  Dm-  d.  /Iiini«  v.  Tin/hi;  l(t  U.  B.  71.-<,  winch  m:n 
rerhaps  be  supported  on  tho  gi-oimd  that  tho  words  "  I'l' 
elder  of  such  sons  and  the  heirs  of  his  body  to  take  before  tlu' 
younger,"  applied  to  the  first  on  iS  well  as  to  the  etlnrs. 
Bee,  however,  llarnaclt'  v.  Niijlitinijali;  14  Sim.  4"i(i ;  ami  «' 
Gallt',  V.  Ihiiiiiijlm.  'i  Uing.  :)H7  ;  In  re  l)n>ii;/'ii  KhUiIi:  I.  1! 
8  Eq.  487. 

5.  Tlio  prima  facie  meaning  of  the  word  "  such  "  is  to  n  fit 
the  word  witli  which  it  is  coupled  to  earlier  worus,  so  that  tiic 
latter  word  is  only  a  compendious  statement  of  the  c[irli'T  j 
limitatioiu;  it  may,  however,  have  tho  converse  effect  if  thcp' 
is  anything  upon  the  will  to  show  that  tho  testator  u.-.d  tl:' 
earlier  word  in  tlio  sense  of  the  latter ;  and  tlii^  word  '■  s'.itli 
may  be  rejected,  if  the  term  with  which  it  is  coupled  and  UM 
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children  living  at  the  diifn  of  tlio  devise.     Hoe  Dof  d.  ToM  v. 
Tiinliiiri/,  S  M.  &  W.  "iM,  commented  on  in  4  E.  &  B.  730. 

2.  If,  however,  the  prior  limitations  ineliide  less  than  the 
whole  number  of  sons  the  referential  construotion  will  not  \r- 
ndopted.  Laiirjlii)  v.  lialilmn,  1  Eq.  Ab.  1S5,  pi.  i>9,  cil. 
1  P.  W.  70ri ;  A.-(l.  V.  Untloii,  1  P.  W.  753 ;  3  B.  P.  <J.  -■, ; 
SIdiilii/  V.  Lriimnl,  Amb.  35o ;  1  Ed.  87 ;  Kii/  v.  Kf/,  I 
1).  M.  &  0.  73. 

The  referential  eonKtruction  ismore  readily  adopted  where  lli.' 
limitations  are  to  some  of  the  issue  at  twenty-one,  and  there  is 
n  gift  over  in  default  of  issue  who  attain  twenty-one.  Sdmhr^ 
V.  AMnfd.  '.'S  B.  con. 

3.  AV'lien  the  limitations  to  issue  are  contingent  upon 
attaining  a  certain  age,  it  seems  the  referential  construdinii 
would  not  he  adopted.  Doo  d.  Hew  v.  Liicrdfl,  1  M.  &  Sc.  T.-', ; 
K  Bing.  3S(I;  />„„/,  V.  I'rlc;  6  Se.  710;  5  Bing.  N.  (,',  :;? ; 
3  B.  18-,). 

4.  In  wills  before  the  Wills  Aet,  where  the  devi-:e  to  ehil'Iioii 
is  without  words  of  limitatirm  so  that  they  only  take  estates  for 
life,  the  referential  construction  will  not  be  adopted,  but  tli" 
])nrent  will  take  an  estate  tail  in  remainder  after  the  life  estatci. 
I'arr  v.  Sirlinli'lU.  4  Buss.  283.  Jlrniiett  v.  Loire,  5  II.  it  I'ai. 
48.) ;  "  Bing.  03),  is  not  inconsistent  with  this  rule,  since  tli'- 
gift  over  was  not  upon  an  indefinite  failure  ot  issue;  and  IIV//,/ 
v.  L(ii//i,  \'i  Ves.  5(;4,  which  conflicts  with  the  latter  hrnmli  of 
this  r\de,  would  probably  not  now  be  followed. 

i\  Similar  rules  apply  to  personalty. 

I.  Thus,  in  a  bequest  to  A  for  lifo  and  then  to  his  chiWmi 
and  if  A  dies  without  issue  over,  the  gift  over  refers  Ui  ili' 
failure  of  the  objects  of  the  prior  gift.  Doe  d.  L^'/(/e  v.  L'/<l<, 
I  T.  1!.  .'■)II3;  Sa/keMv.  Vernon,  1  Ed.  (i4  ;  liri/nii  y.  Mmimi., 
•")  De  G.  &  S.  737;  Robimni,  v.  Ifniit,  4  B.  4-50  ;  /)/  re  U';/,,'/- 
ltilm'.s  Trm/'<,  li.  E.  1  Eq.  '.'UO. 

'■  If  there  be  no  child  there  can  bo  no  other  issue,  mn\  if 
there  be  a  child,  the  child  will  take  the  whole,  and  there  will  If 
nothing  to  limit  over."  Per  Turner,  L.  J.,  Priilr  v.  /«/■, 
3  De  G.  &  ,1.  ••r,-l 

Where  family  plate  was  settled  on  A  for  life,  with  rem.iinJer 
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one  and  without  issue  to  tkllntlZj"''  ""''"  '^^'''''' 
-mo  .ay,  and  in  d.fauU  of  o, ,  of  3  w'^T  "^ '■" ''''' 
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f"i'n.-e  of  tho  class.       f      '  hfL       ,  t't'      T'  T"'  """"  ■-■"''""'"" 
;v-  not  to  take,  the  ,ift  over,  th!  ^  :t;^:  "    '"»  ^'^  Sl^^I^^" 

failure  of  the  whole  class  will  h  ,  '^    "'  "'""'  "'»  «''"'<•  »'»«>. 

'"^  f^i'«o  of  that  ^^  rs :; """  "''^^  "'^™ 
^-  void  for^e™ot:neri :::;:- -7-;- "- 

members  of  which  are  1,Pnefif„  1    T     ,  "'"  "'"'*  »""'° 

•^f-e  class  as;c::£:r:h^^t^'f'"«o-i^ 

children  in  each  case  or  issue  in  eacVc  se      T,  !     ,       'Tr^' 
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Chap.  LI.  daughter  jiud  attain  tweuty-oiie  they  shoiiLl  take  thoir  iiureut's 
nlwro,  folhiwed  by  a  general  gift  over  if  there  should  be  no  ehild 
or  none  who  should  attain  twenly-one,  or  leave  issue  who  should 
attain  that  age,  issue  in  the  gil't  over  was  limited  to  ehihlreii 
who  should  survive  tlie  daughter  and  attain  twenty-one.  Trtrkr;/ 
v.  Trich'!/,  :i  M.  i>c  K.  ."jliO. 

And  where,  uncler  a  pjwer  iu  a  marriage  settlement  to  apjtiiiMt 
to  issue,  the  wife  appointed  by  will  to  a  daughter  for  life,  then 
to  her  cliildron  born  in  tlie  lifetime  of  tiio  testatrix,  with  a  gilt 
over  if  the  daughter  sliould  die  without  leaving  ai^  ehildren, 
ehildren  in  the  gift  over  was  hehl  to  mean  eliililren  born  in  tho 
lifetime  of  the  testatri.\.  Jliifcftfmon  v.  Tvttiiihttin,  (1?<!)8)  1  Ir. 
4U.i;  (isnn)  1  Ir.  ^44. 

And  where  there  was  a  limitation  to  sueh  issue  as  A  shouM 
by  will  appoint,  and  in  case  A  should  dio  without  issue  over,  tlie 
gift  over  was  limited  to  the  deatli  of  A  without  issue  at  his 
death.  Tui-gd  v.  Guiiiit,  I  P.  W.  \M;  HlmUi/v.  M,nil„,i,  1 
Ves.  Juu.  14:i ;  .'i  B.  C.  C.  82  ;  Liniiiiii/  v.  Slin-nill,  >  lla.  1 1 ; 
JLtiiftu  v.  ]>n'u;  10  Ir.  Eq.  'V-i-i  ;  Eii>tticooil  v.  Avit^oiiy  L.  1{. 
4E.N.  141. 

The  same  rule  wa.*  also  applied  where  tliere  was  a  gift  t)  X 
for  life,  then  to  such  ehildren  she  may  happen  to  leave  at  Iicr 
decease,  and  in  case  she  should  die  without   issue,  for  such 
persons  as  she  should  appoint.     In  re  Merccroit'H  Trimlx  :  />/■  . 
v.  .¥(■)■(■<■/■(/«,  4  Ch.  D.  18','. 

The  referential  construttion  may  be  assisted  by  other  limita- 
tions.    Maho/iH  v.  T,(!//oi;  2  1{.  &  M.  41(i. 

4.  If  when  the  earlier  gifts  are  in  favour  of  jiarents  and  tli-ir 

ehildren  tlie  g'ft  over  is  not  merely  upon  the  death  of  llio 

leajing  i«8ue    parents  without  issue,  but  upon  sueh  death  without  leavin"  i>sue 

liviuj^at  *    _  _  _  ^ 

d^ath.  living  at  their  death,  or  even  without  leaving  children  tiifii 

living,  the  referential  construction  will  not  be  adopted,     .lirlnf 

v.  JFanl,  1  Kuss.  2(i0  j  Greene  v.  ir»ri/,  1   Uuss.  2&.>;   Wiilh/ 

v.  Monrr,  lU  B.  iitij  ;   Weattcoiid  v.  SvHf/iei/,  "J  Sim.  N.  S.  II*.': 

J)i  re  WniiigliiimK  Trast,  1  Dr.  &  S.  3.58  ;    In  re  liiroii,  1  1..  li. 

Ir.  '.i.JS ;    III  re  Ethrunls ;  Jones  v.  Jones,  (1906)  I  Ch.  ■'>'"  di- 

approving  Kidnmn  v.  Khhnnn,  40  L.  J.  (Hi.  '4')). 


Gift  over 
upon  death 
without 
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A  an,l  her  ehild;.,       t     "".!  ■•"""""  »™  '»  J"i"'  tenancy  to  S^i^ISinr- 
ren  wlT  '      """'"  ""'  ""•'^'"^y  "'^'"-'l  '•'•  whether  ehild-  ^r-^-E-A 

Death  without  Iss,e  BEroRE  the  W„.ls  Act 

rPKiirds  the  renlh,   1,  .      »  .,  '  ""'"^  """'re  of  issue  as  riuwt.n 

burus  ine  realty,  but  a  failure  of  issue  at  thu  ^^  ti  inJenmt, 

gards  the  personalty     Forth  v  r,  .  '  '*''  '''•■■       '"'■ 

W.  R.  530.  '  *«"'/'"•''  V.  Chadunck,  2 

^'2r;:;^r:^X^;--.whieh  the  question 

'0  failure  at  the  death  ofThe  .    ''  ™"'"™'-'i™  be  limited 

VMlls  Act.  the^e  oa.es  are  omitted  as  obsolete. 
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share  alike. 


CANADIAN  NOTES. 

Before  the  Wills  Aet,  where  an  estate  was  devised  in  geiiiTiil 
terms,  or  in  terms  to  give  '.  fee  simple,  to  a  devisee,  with  ,i 
devise  over  if  the  devisee  die  without  issue,  he  took  by  implii-j- 
tion  an  estate  in  fee  tail,  the  failure  of  issue  not  being  liinitnl 
or  restricted  to  a  definite  point  of  ti 

Thus,  on  a  devise  to  A.  and  his  heirs,  but  it  he  should  "di" 
leaving  no  legitimate  issue,"  then  over,  A.  took  an  estate  tinl 
O'Reilly  V.  Corrie,  11  U.C.R.  577;  and  see  Travers  v.  Guslm, 
20  Gr.  106 ;  Heron  v.  Walsh,  3  Gr.  606. 

And  the  rule  was  the  same  where  there  were  several  devises 
and  the  devises  over  were  to  the  surviving  devisees.  Littt'  v, 
BUUngs,  27  Gr,  352.  Aahbridge  v.  Ashhridge,  £;2  O.R.  14C.  to 
the  contrary  is  overruled.  See  Nasun  v.  Armstrong,  22  OR. 
542 ;  affirmed  21  A.R.  183,  and  on  this  point  25  S.C.B.  26;. 

The  rule  also  applied  though  there  was  a  difeotion  that 
the  issue,  if  any,  were  to  take  "share  and  share  alike."  Thus. 
on  a  devise  to  two  daughters  to  hold  during  -.heir  lives,  aid 
after  the  death  of  either  of  them  her  share  to  be  equally 
divided  between  her  children  share  and  share  alike,  and  "in 
case  either  or  both  shall  die  without  leaving  legal  issue,  "then 
over,  the  daughters  took  estates  tail.  Sisson  \  Ellis,  19 
U.C.E.  559. 

And  so.  also,  thoujrh  the  first  devise  over  was  a  lift'  lstat^^ 
■  Thus,  on  a  devise  to  a  son.  his  heirs  and  assiigns  forever. '  ■  if  hf 
should  die  without  leaving  lawful  heirs,"  then  to  the  di  visce's 
wMow  durante  vid:  'date,  and  on  her  marriage,  sale  and  divi- 
sion of  the  proceeds  amongst  such  of  the  other  cluldriMi  "f  thi' 
testator  or  thoir  heirs  as  should  then  be  living,  it  was  held 
that  the  son  took  an  estate  tail,  notwithstandiiijr  tli'-  de- 
vise to  his  widow  for  her  life.    Dale  v.  McQuinn,  15  Gr.  101. 
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to  mZ  ':;t:e  ?:  v '  --""^'^  -""  "«■  —^  - 

»t  the  death  of  ,„y  son    "havin  •'  '"""■"'""  "■"' 

f-  simple  wiThl  T""  '""'•  """  "■""f-"  he  took  a 

635;  22  A.R.  307;  26  S.CR   345         ^^    ''  '''"''•"'  ''  '^■«- 

hold  the  same  at  the  death  of  ,h        T\  ,';         ''"'"' '"'''  '" 
■'■  t"ok  a  fee  .Ur,2 ..hT  ^^     "  ^"^  ^'^^  "-at 

"-"ford,  2  S.c7431        "  """""■^  '"'^^  "-^-    «™J'  '; 

.vLtTf::  simp,/:ir "  "^  "^^  "'•"^'-."  «>-  ove. 

.ithout  leavL  an  vehnd  "  """'"^  '''''^  "-'  ™  '•^-8 
"»«.  30  OR  49  """"'" "'"■    *^  ^*-- >£•  **"« 

-ithout  ,e,Ulmate  'Z  hi  aha/:  S.  1^7  t^*^  '''^ 
>«t-.l  in  the  other  «,„  „„ited  «•  th  h  ^  ""''  '"™""' 
"*."the  restricted  eonsrlr  '"  ""^'  "^^'•''^''id  ''«- 

"f  i^sue  referred  0  2  T"  ""  """P'^-^  '""  '"e  failure 
O.R.  646,.  2I  AR.  131      "™"'-       '''""--«  V.  /'..rf,,,,^,  07 

--^epersoua,a:^.s::t^--^^;;»~ 
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Chap.  LI.  that  the  testator,  when  referring  to  failure  of  issue,  means 
failurt'  in  the  lifetime  of  his  executors,  and  therefore  at  th.' 
ilcllth  of  the  prior  devisee.  I!r  Cliinliohil,  17  (fr.  40:1;  6'/ii.<. 
Iiolm  V.  Kmrnj,  18  (ir.  467.  See  also  Xason  v.  Armstrong,  'I'l 
O.R.  5  2;  21  A.R.  183;  2.5  S.C.B.  263. 

And  where  the  devise  over  on  death  without  issue  was 
upon  the  condition  that  the  devisee  over  should  come  and  tulo' 
po.ssession  within  six  months  from  the  prior  devisee's  deatli. 
the  restricted  construction  was  adopted.  McMillan  v.  .1/- - 
Millan.  27  A.R.  209. 

The  rule  is  tho  same,  though  there  is  a  prior  life  estnt-'. 
Thus,  after  a  devise  to  a  widow  for  life,  the  testator  devisiil 
the  land  to  his  son  in  fee  simple,  "should  [he]  die  leavinj;  m 
children,"  then  over,  "should  any  of  my  children  be  dispnsi'd 
to  sell  .  .  .  the  property  bequeathed  to  them,  I  desire  tiny 
give  the  preference  to  one  of  tho  family."  It  was  held  I  hat 
notwithstanding  the  prior  life  estate,  and  the  subsequent  pni 
vision  as  to  sellinf;,  the  son  took  a  fee  simple,  with  an  exi  u- 
torj'  devise  over  on  death  without  children.  Vanlurtn  v. 
AUison,  2  O.L.E.  198. 

In  a  very  badly  drawn  will  where  there  was  a  directimi  ti 
sell  and  pay  legacies  if  a  devisee  in  fee  simple  should  "dif 
without  heirs,"  it  was  held  that  he  took  a  fee  simple  with  an 

executory  devise  over  if  he  died  without  issue  at  the  ti il 

his  death.    Bateman  v.  Bateman,  17  Gr.  227. 

"Die  without  issue"  may  be  equivalent  to  "die  without 
children,"  as  where  the  issue  are  elsewhere  called  ehil  In-ii. 
and  there  is  a  reference  to  the  prior  devisee  as  the  father  or 
parent  of  the  issue.    Stinson  v.  Stinson,  21  Gr.  116. 

ivuliAot.  I5y  Ihe  Wills  Act,  "in  any  devise  or  bequest  of  real    i-  \«''- 

.sonal  estate,  the  words  'die  without  issue,'  or  'die  wit!:i>nt 
leaving  issue,'  or  'have  no  issue,'  or  any  other  words  wliioti 


.-^viirwH^u 


EPrECT   OF   WII.I-S   ACT. 


"I.V/ 


™pc,t  either  a  want  .  failure  of  i.uo  of  any  person  in  hi,     c..p.„, 

'f^t.n,e,       at  the  Ume  of  his  death,  or  an  in.leflnito  failure  of 

^«  .«ue  ,ha„  be  eon.,trued  to  n.ean  a  .ant  or  failure  of  i  J 
m  the  hfe  ,me,  or  at  the  time  of  the  death  „f  ,ueh  per«,n  and 
not  an  .ndeflnite  failure  of  hi.,  i.,..e,  unle..  a  eon.rarv    nten 
..on  appear.,  h,  the  „,„  b,  ,,,.,„„  „,  ^,.„„  "       J" 

-est„te,ail.orofapreeedi„,,if.„ein,,lithout«n       : 

o™ehper.ooori.„e,orother.i.,e;hut,hi.,Aet...„n 
".extend  to  ea,e,  where  sueh  words  a.,  aforesaid  ,„,por,  if 
.saue  d^crihed  in  a  preceding  ,ift  he  born,  or  if  t  ere  l^ 
0  .aaue  who  live  to  attain  the  a,e,  or  otherwise  answer  th^ 

»!),  .,.  29.  "  "■  ^"'  '■  ^^'  ^•^••'"■•S-  0- 

Since  the  pasaing  of  this  enactment,  the  failure  of  issue   if 
-definite  in  terms,  will  be  referred  to  the  death  of  the  7  '- '""' 

if  there  is  no  intention  to  the  contrarv    H  '  ¥''^'''  '" 

-t  out  in  the  enactment.  '       "°  '"  '"^  ""'""'^- 

C^tthTh'"  ""'""'  '"^  "^'^  "^^''^^'^  '"'--'  '^ 

.„;  "^'"'   "■"  Poy™'"''  of  onerous  sums,  the  contrarv 

In  1/^,/;,,  V.  CliaiKller,  26  O  R  SI    .1,0  t    . 
...1  ".  -u  \j.a.  »i   the  facts  were  neeniiar 

-.^«^  held  that  the  fi„t  devisee  too.  an  estate  r:: 

n..t  the  purpose  of  the  statute  is  to  correct  errors  supp„.,„  , 
°  ^-^-^  ".sen  from  the  use  of  the  word  "issue  •'  and  if         fP^% 
m  intended  to  annlv  t„  '*  "'^^  """"""'^ 

„^j  applj  to  eases  ,n  whieh  the  word  "heirs"  i.. 
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OIFTS  OVE>  ON  DEATH  WITHOUT  USUI. 


Chtp.  LI.        ThuH  on  a  deviHe  to  J.  L.  B.  ' '  to  him  and  his  heira  forever, 
but  in  the  event  of  J.  L.  B.  "dying  without  leaving  any  law 
ful  heirs  by  him  begotten,"  then  over,  it  was  held  that  tin 
enactment  did  not  apply,  and  that  J.  L.  B.  t<»k  an  estate  tiul 
Be  Brown  it-  Campbell,  29  O.R.  402. 

The  statute  applies,  also,  only  to  cases  where  there  is  a  prior 
estate  by  implication,  and  not  by  direct  limitation.  Re  fVn.s.  i 
<£■  Bell,  21  O.R.  455. 

There  must  also  be  a  devise  over,  to  make  the  statute  applii'- 
able.  So,  where  there  was  a  devise  to  a  daughter,  with  tlir 
provision  that  "in  the  event  of  her  dying  without  issut'  iil! 
her  interest  in  my  estate  shall  lapse,"  and  there  was  no  dcviM 
over,  the  devise  was  held  to  mean  without  a  child  biiTjp 
born;  and  on  the  birth  of  a  child  the  estate  became  absciliii' 
Re  Johnston  <fc  f-nith,  12  O.L.R.  262. 


Nova  Hcotia 
entated  tail 
•bolUhcd. 


1  :i 


D«t1m  over  to 
one  who  niny 
behe  f. 


In  Nova  Scotia  estates  tail  are  abolished,  and  uU  <'siiit«'>. 
which  would  have  been  adjudged  estates  in  fee  tail  ar<'  to  U 
adjudged  estates  in  fee  simple.  S  nee  this  statute,  where  tifn- 
is  a  devise  without  words  of  limitatun,  with  a  devise  ovir  <>n 
failure  of  issue,  such  failure  i.ot  limited  to  the  lifetime  of  tin 
prior  devisee,  the  prior  devisee  takes  a  fee  simple,  and  the 
devise  over  is  void  for  remoteness.  Ernst  v.  Zwicktr,  2" 
S.C.B.  594. 

But  it  is  apprehended  that,  if  the  devise  over  should  bi^  nii 
failure  of  issue  at  the  death  of  the  prior  devisee,  the  di  viv 
over  on  failure  of  issue  vould  be  a  good  executory  dtvis.-. 

Where  there  is  a  devise  to  A.  and  his  heirs,  but  if  h'-  'iii' 
without  heirs  then  over  to  one  who  is  capable  of  bciri^r  ! 
heir,  the  estate  given  to  A.  is  cut  down  to  an  estal-'  ts 
Tyrwhitt  v.  Dewson,  28  Gr.  112. 

But  on  a  devise  to  B.,  "after  the  decease  of  A.  if  li'"  d 
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without  heirs,"  u-hcrp  n    ;.  „  . 

i.r.  JUb,  /fe  McDonald.  6  O  I,  R  47g 


■"Vik'Tr-aiBiifl  r*>  i/.fTiHciBRnt«a~Bfk.i««*bfjiH^HerMBB#..&d*KgiM>L> >:.!,%'■ 
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CHAPTER  LII. 


SUIVTINQ    CLAUSES. 


Ok*p.  UI. 


Life  eaUte 

oomlnf  Into 

In  avent 
upon  which 
the  ■hiftlnv 
OUUM  U  tu 

take  effect. 


PoHeMlon  or 
aettled  MtRtw* 
primJ  fncie 
ref  en>  to 

poMieHlon 
under  the 
settlement. 


Where  estates  are  given  hy  will,  and  there  '\n  u  elaune  sliit't 
ing  the  lands,  if  the  devisee  eomes  into  possesKJon  of  estm^s 
previously  settled,  the  estate.s  ((n  over  if  the  event  happiri^ 
Cope  V.  Earl  de  la  Warr,  8  Ch.  982. 

And  the  shifting  clause  will  operate  upon  the  life  interrst  >! 
a  tenant  for  life,  though  his  interest  is  sueh,  that  if  he  I'nin-^ 
into  possession  of  the  settled  estates,  his  life  interest  undiT  th. 
will  must  at  the  same  time  come  into  possession;  so  that,  in 
effect,  the  (jift  of  the  life  interest  is  nugatory.  Lambarth  v 
Peach,  4  Dr.  55;J;  on  app.  sub  nom.  Turton  v.  Lambai'h .  1 
D.  F.  &  J.  495. 

When  estates  devised  by  will  are  directed  to  shift  on  th'' 
devisee  coming  into  possession  of  settled  estates,  the  prpsiiiii|i- 
tion  is  that  the  testator  means  a  possession  under  the  stttlr- 
ment;  and,  t^e^efo^e,  if  the  devisee  eomes  into  possession  «{ 
the  settled  estates  not  under  the  settlement,  but  under  an  tn 
tirely  new  title,  for  instance,  under  the  will  of  a  tenant  in  tail, 
who  had  barred  the  entail,  the  shifting  clause  will  not  ink' 
effect.  Taylor  v.  Earl  of  Harewood,  3  Ha.  372;  Wand(sf"nh 
v.  Carrick,  I.  R.  5  Eq.  486. 

A  fortiori,  where  the  shifting  clause  is  to  take  effeet  <iii  the 
devisee  becoming  entitled  to  other  estates  under  any  existini; 
or  future  will  or  settlement  and  he  becomes  entitled  by  disii'iit 
from  his  father,  though  the  latter  took  under  a  will,  tin-  de- 
vised estates  will  not  shift.    Walmesley  v.  Gerard,  2!)  ii.  "i-l 

The  term  entitled  would  in  such  a  clause  mean  entillni  in 
possession.  Chorley  v.  Loveband,  33  B.  189;  Umbers  v  -I'lg- 
gard,  9  Eq.  200;  see  GryU's  Trusts,  6  Eq.  580;  In  n  I'nivh 
Abbiss  v.  Burney,  17  Ch.  D.  223. 


I      V-^      .  ■rl»"W  ,1     I 


A  sh.fi,,,^  ,ittu™  wl,i,.l,  „|f„,(,  ..„„„  ,„,._  ,  ,.  „     ,. 
<Ii'rinR),isnii,i.,rilv      /,»/;..   /     /  '         '"  '"'"■'''''•■" 

.."".;:::;  ;s:t:.;tt;,;':::- '•'"■;•-.■ 

mmmm 

'■"■     '""■^■''""'■'"f  V.  .Vi,i/Mir,„f,  4  (■   U    \   H    -.,„ 
V;|7W,.  V.  *,.,,»„,  2  Con.  &  La..'48l.;iol  "     '   ■"■" 

'-  J-  t'h.  156;  i>  ^Y.  R,  lof/r,  '    ^*'''  '•  ^"''^'■'  ^-' 

I     -^*'°"'«'ei'oatea  operation  of  a  shifting  clause  see  /..    , 
^'■'•"y,  2  IJ.  M,  A  G  ,4.,    -^  '        •  '^  ^-  ^'  ^»' '  'T^<"W"'««,y  v. 
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I'l'WHXwiuii 
tlW»I  lint  Nl 

Woeflilul. 


Whi  tlirr  .1 

ileviwp  tttkinir 
"<"1.-J  ,..,„t,, 

rL'wtilfiiicnt 
"liiftiiiif 


O|irra(ioii  ..f 

cltiii-*e  where 
n  devijH^  Jian 
•ml/  rt-nntiii- 
dtT  in  Hpttlel 

CMtatcK, 


".  THi'T-ir^TRii"'^ 


ri« 


HIl.rllNd  (Hl'HlS 


M-i 


I 


Clup  UI 


In  wliRt   'Rac 

(limtitl  to 
Rhift  to  llm 
nt'xt  rt'iiiiilii- 
drrmnn  wilt 
If.  I..  itH- 
trutlw*  til 
prtnt-rvi'. 


Who!-. 
entitltNl  to 
the  iDtL>r- 
mediatt-  rrtitx 


Kstiitr 
directed  to 
■hift  iiH  if  tlic 
devixcu  were 
dead  without 
iiwuf. 

la  fiidi  r;i-ii> 

trUMtt'CM  ti> 

prestTve  will 
nut  titki'. 


It  t(>omM  n  shifting  cIhum'  wou1»1  not  nvnM  jointiiiVH  aii"! 
l>nrtiniiH  ]«rnpi'rl_v  chBrj^t'il  upon  tlic  pdtiitt  h  pn-vinui  to  tlwii 
HiiiftinK-     lhlm<x'!'ih  v.  W'oif,  M  K<|.  'JMit. 

WInTo  an  r«tut«  dtvimil  l»y  will  i»  ilinntrtl  upon  tho  ili'\olii 
tif)n  of  w'ttliil  "stait'H  to  tin*  tl*'\iM,'o  t"  pi  nvor  to  tin*  np\f 
Tonmiml»'rniiin.  n*  if  tlm  i<'unnt  for  lifo  wciv  lioail,  tho  i-j-tiiic 
will  nliift  to  truBtfi's  to  iirt'strvo  rniitii)>;rii(  ifnunrnlt'tt  wli.  n- 
thiTti  aro  continp'nt  rontainiU'i-.H  to  unborn  Horn*  of  tho  tfnuiit 
for  life  wlinm>  lifn  pKtato  has  e<-u-i>il ;  tlmu^^li,  >tri('tly  ipt-akiii;:, 
if  tho  tfhimt  for  lift*  woru  dcail,  tho  e»tatu  of  tho  trustees  \'> 
pri'scrv"  WMulil  nlwo  bo  iit  an  mhI.  lii'o  v.  U<ninijt\  4  T.  U.  l! : 
(toe  thu  opinion  of  Knirne,  ( '.  U..  App.  Xo.  (i;  Sttm/ri/  v.  Sfn,,/.  >/, 
K;  Vcd.  HH  ;  Motrin-  v.  hitnjhnm,  1 1  Sim.  •,'(iO ;  I'J  Sim.  01-'. ; 
ami  Mi'O  II  CI.  &  r.  *«17;  Lniuhavlr  v.  PfW*,  4  l^r.  .lO;!;  -m 
iipp.  sub  nom.  Tin-fun  v,  LninfiunU\  I  1 ',  K.  <^  J.  K*");  get'  /."  ' 
A'('/(//^  V.  Karl  of  ]t,i{!ci;  ijl  B.  587. 

As  to  whether  tli<?  hoir  or  rcmiiinJerman  is  entitled  to  ili-' 
rents  during  tho  ;t"ri  ^  tictnver  the  .shifting  of  the  estate  tn  ih.- 
trustees  nnd  the  hirtli  ot  issue  to  tuke,  it  hconis  that  u  diin  '. 
that  thf  rents  may  b<'  iip|)Ucd  for  tho  nuiintennnce  <A  a 
remHinderniau.  even  during  thi'  lifetime  of  u  tenant  lor  lif^', 
would  be  MifHciont  t*.  show  that  the  rents  were  not  to  go  to  ili" 
heir.  Tmtoii  v.  hmih'iff',  I  T).  F.  it  .T.  40"»  (judgmi-ii!  nl 
Turner,  L.J.)  ;  jyj-j/iiromf  v.  (ir'Unrii,  ■■ft  It.  ;it). 

On  the  other  hand,  in  the  (ibaence  of  some  such  inteiitinn. 
they  would  go  to  the  heir.  Shin/e;/  v.  Sianliff^  lli  V»'^.  I''l : 
nnd  see  jier  Kindersley,  V.-( '.,  T.nmhni-'lf  v.  Pcmh,  4  Dr.  ■"»''!. 

When  the  ilovised  estate  is  directed  to  go  over,  uh  il  tli" 
person  hoioniinfr  entitle.l  tn  the  Fettled  rstiites  were  Ac^\ 
without  issue,  tho  next  remainderman  takes  on  the  iv.ii! 
hapiieuing,     Morn'ri-  v.  ryniffiuni,  S  M.  ii.  W.  1!I4. 

And  in  such  a  case,  if  the  next  limitations  in  remain 
eontingont,  the  estates  will  not  go  to  tru-steea  to  presi-r^ 
tingeut  remainders  during  tho  life  of  the  person  froTU 
tho  estato  is  shifted,  since  their  estate  wouhl  in  any  evdil  I"' 
inadequate  to  support  eontingent  remainders  limited  upon  ;i 
failure  of  issue  of  such  person  after  his  death.     Oii'r  v.  IJir' '':' 
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CIIAPTEIJ  LIII. 


('linHi-l«  til  go 
with  a  title. 


rilFTS    HY    Jil-.FKRKNCK. 

Cliip.  LllI.    A  HEni  KST  of  fliiittcls  to  a  iici'sou  ami  liis  heirs  or  piiccessors  to 

(liiiitel.givin  go  according  to  the  limitations  of  real  estate  or  as  heirlomiis 

tcj H  ptrnon  to  yj,j(g  ,|lis(,lut(,lyr  1,1  the  iKTSoii  named,  whether  such  wonls  as 

luuma.  "  so  far  its  the  rides  of  law  and  equity  permit,"  or  "  to  bo  enj(iy<d 

and  go  with  the  title,"  lire  added  or  not.     The  Court,  in  fact, 

refuses  to   treat   siieh   a   bequest   as   executory.      lion-htm!  v. 

^Vo/'yffH,  (i  llii.  4(i!;  2  I'li.  "(U  ;  In  re  Jii/H,4im  :  CorkenH  v. 

Kiirl  nfE^xr.r,  20  C'h.  D.  -"t-'iH. 

The  ea.se8  of  lluirer  v.  Groitnioi;  Barn,  ui  ;  'i  Mad.  S'-i'. 
and  TrnfthnI  v.  Tivffurd,  3  Atk.  347,  so  far  as  they  exfive.i~  a 
contrary  opinion,  are  overruled. 

In  the  same  way,  a  ji;ift  of  chattels  to  such  persons  as  sliouM 
from  time  to  time  bo  the  holders  of  ii  title,  so  far  as  the  rules  ul 
law  ])ermit,  vests  absolutely  in  the  first  holder  of  the  title  alter 
the  testator's  death,  though  he  may  have  been  horn  at  111- 
testator's  death,  and  could,  therefore,  have  been  cut  down  t"  a 
life  interest.  Tollrmdchc  v.  Comifri/,  2  CI.  &  K.  6U  ;  H  Bl.  X.  S. 
•)47;  Til  re  Vivoiiut  JCxiiioiitli ;  Exmmifli  v.  Prrm't,  23  C'li.  Ii. 
1.38 ;  III  ir  Hi//;  Hi//  v.  Hi//,  (11102)  1  Cli.  SOr. 

A  gift  of  personalty  as  heirlooms  to  the  persons  for  the  liiin' 
being  entitled  to  real  estate,  so  far  as  the  rules  of  law  ml 
equity  permit,  vests  absolutely  not  in  a  tenant  fur  life  "t  III' 
real  estate,  but  in  the  first  tenant  in  tail  at  birth,  whether  \v 
comes  into  possession  or  not.  Trt'/fbrd  v.  TrafTon/,  3  Atk.  34. : 
Vniig/mii  v.  Jliir-'m,  3  B.  C.  C.  101  ;  Folei/  v.  Ihiri,,//,  1  Ii.  C,  C 
274 ;  4  B.  P.  C.  319  ;  Carr  v.  Loril  Errol,  14  Yes.  478  ;  /."i-' 
Scdrtsdii/e  V.  Ciirzoii,  1  J.  &  II.  40  ;  In  re  Ju/imoii'i  Triixl,  L. If- 
2  Eq.  710;  In  re  Futliergi//'x  E«Me ;  Priee-Fut/iert/i//  v.  I'rio, 
(1O03)  1  Ch.  1411;  see  Mi//er  ^    Staii/r;/,  12  "W.  11.  780. 

There  seems  no  reason  to  doubt  that  the  chattels  will  vest  in 
a  tenant  in  tail  if  he  is  within  the  description,  thougli  his  estate 


ChattclH  to  f?o 
as  hcirluotna 
with  realtv. 
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CHATTELS  SETTLED  AS  IfKIKLOOMS. 


-'^-° '" '°- ta- X?  T  "  '^"" '"  '''^«  "■'■''•■■  ^"■'-  -p-  -«■ 

"-t5t:i:u\;:;r::;.;:;:~--- 

that  the  ponso„al,y.l,all  b.long       l^o  ", '      '       "'''*-'' ^'''       "'""""'"°' 
fi^t  attain  t>.n,-„,.  an,I  beZriil;  t  rX,,;   'i' 
possession  in  the  real  osfifo  tlm  „,     i    ..  •  "  '" 

'l.e^lthSellt'/f'Tr'^VV'"''"^™"^'™"^--^^ 
fr,..l,nT  1  "''  "■■ '°  *■'''  P-^"-'"-'  ««'^d  of  the  actual  ""■'"  '■"«»- 

If'  "'""''"  ^"'"'^-^  "^  f-*"l'l  -  possession,  oi-  ,her    ™  '""°- 
l.er   lear  worJs  refomng  to  actual  possession,  a  t  .„ai  t  i       ; 

;-;-..«.-..,(i8».).ch.8«;,;,;:;;^-  -^^ 
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sliould  ffi  over  as  if  tko  toiiiiut  in  tail  woro  dead  witliout  issui'. 
it  was  lii'ld  that  till'  cnil'liticin  (if  di  foasanco  aiijiliud  to  a  tenant 
in  tail  who  had  harrc-d  tlie  entail.  .'«  re  C'liriiuiillis ;  Coi-imlli-< 
V.  Wiil;rl„im-V'irt!„,  -.v:  Ch.  IJ.  :(«•<. 

A  declaration  that  no  person  in  existence  at  tlie  testator's 
death  or  Lorn  in  dno  time  aftorwanls  should  have  more  than  ;i 
life  interest  in  tlie  ehaltels,  and  so  that  no  [lerson  should  aequiiv 
an  absolute  interest  till  the  exjiiration  of  twenty-one  years  atli  r 
the  decease  of  all  jiersons  in  existence  at  the  testator's  deiitli 
ami  afterwards  attaining  the  title,  was  held  to  be  voiil  fnv 
uncertainty.  In  rr  Vi^roitnf  Knnuitth  ;  Exinoitth  v.  rrntti,  S\ 
Ch.  II.  loS. 

Where  chatlels  are  given  to  the  person  or  pi'rsous  in  actual 
possession  of  land,  to  go  as  far  as  the  rules  of  law  and  eqiiil\ 
jicrniit,  but  so  as  not  to  vest  in  any  per.son  becoming  enlitlc'l  t. 
an  I'ftate  of  inhcritanee  who  dies  under  twenty-one,  and  tli' 
Hist  tenant  in  tail  in  possession  dies  under  twenty-one,  it  si  cms 
doubtful  whether  the  chattels  are  carried  on  to  the  next  owmi 
within  the  limits  of  perpetuity,  or  whether  there  would  be  a 
lapse.  See  the  opinion  of  Lord  (,'airns  in  favour  of  an  intesta  v. 
and  of  Lord  "Westbury  in  favour  of  the  transmission  of  the  I'ln- 
perty  within  the  limits  of  perpetuity,  in  Ilnn-imjioii  v.  Jinn;.- 
ton,  L.  It.  3  Ch.  :>M  ;  Ih.  r,  II.  L.  87  ;  In  re  Dniirell :  Ilu-fi,  v, 
Dti;ir,n,  (I'.t'vM)  -2  Ch.  4!)«. 

A  gift  of  chattels  to  the  person  entitled  under  a  deed  of  eiilail 
to  the  possession  of  a  house,  where  t'le  deed  referred  to  li^d 
never  been  executed,  was  held  to  pass  i-^  the  person  in  fact  in 
possession  of  the  house.  In  re  JInrtjnew  t.f  Iliite ;  J/r/r/y" ^^';' 
Hufr  V.  Hi/tler,  27  Ch.  D.  197. 

When  a  bequest  has  been  made  to  several  persons  as  tenants 
in  common  for  lite  with  remainder  to  their  children  and  lip  n- 
is  a  subspqueut  gift  to  the  same  persons  in  the  same  hKiinnrni 
the  prior  bequest,  the  second  bequest  will  be  subject  to  the  sanii' 
limitations  for  life  and  remainders  over.  Jliboni  \.  A«-h:i.i 
Yes.  4(J5;  Kmies  v.  Amtee,  .3:i  li.  -iCA;  Smith  v.  Gnr„l,;il,  H 
W.  K.  UIJ ;  Gi/cs  V.  Me/.iom,  L.  1!,  6  H.  L.  '^4. 

In  Siceeting  v.  Priiieniix,  i  Ch.  U.  413,  a  subsequent  gift  U 
the  life  of  the  legatee  only  "in  the  same  manner  in  cvorv 
respect  and  subject  to  the  same  control "  as  the  prior  gift,  wis 
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45L  T  air  '         '"'"'■  ^'""';'"'"'v.  r/,.,j./;„, 
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g.ft   mo  ,  a  ...hsoquont  gift  to  b,.  I,,.],!  .  ;„  „,„  ,„,„^  ,„„         ?; 

A  gift  to  A,  subject  to  tlio  con.litf.ms  i„  tl.o  '„.;ii      ' '    , 
Tho  referential  words  ma\-    Imn,., i 

When  tliero  is  a  gift  to  a  einss  of  persons  livi,,,.  „t 

-w;yn,,,,,,orift;;;;;i7;.i;:;s»:,r"' 
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GIFTS  BY  EEFiiKENCE. 

would  not  bo  s\ibii,t  to  dinrges  for  jointures  and  portions 
actuiilly  cri'atoj  ut  th.>  dr;itli  iinacr  tlio  jiowors  in  tlio  settle- 
ment. He  Bmm-i;  BirmrM  v.  Oi/virf,  (i7  I..  T.  84!) ;  41 
■\V.  R.  188  ;  3  11.  13:3  ;  see  In  re  Illdjio/i'H  Miirriiitjc  Seltlcmnil : 
Tliommi,  V.  Wolpoli;  (ll»03)  1  Ch.  !»-'8. 

An  aiipointmcnt  under  a  special  powor  'o  tbo  uses  of  a  settle- 
ment or  sucb  of  tbcm  as  are  capable  of  taking  effect  may  be  f" 
construed  us  to  cwlude  uses  wbich  cannot  take  effect  as  reganl. 
the  appointed  property  bccau.se  they  are  not  within  the  power 
or  aro  otherwise  invalid.  In  ri-  Finch  nml  C/n-ir,  (IDU^l 
2  Ch.  480. 

As  a  general  rule,  where  a  fund  is  directed  to  bo  held  upnii 
trust.s  similar  to  <jr  tlie  same  as  ihe  trusts  declared  by  iinntlur 
instrument,  the  elt.^ct  is  that  tiio  fund  is  to  be  considered  ;is 
held  under  a  separate  settlement,  but  the  language  may  be  su.  h 
as  to  show  that  the  fund  is  to  be  an  accretion  to  the  n'Ul'<\ 
fund  and  to  become  part  of  it.  AV  Norl/i ;  Mmlrt  v.  Binhuf,  Til 
L.  T.  186 ;  Emtace  v.  Robinson,  7  L.  E.  Ir.  83. 
a  When  property  is  given  upon  the  same  trusts  as  otUt-r 
property  which  is  subject  to  a  power  to  raise  a  definite  sum, 
the  property  so  given  by  reference  is  not  subject  to  011 
additional  charge  of  the  sanve  amount,  llimlle  v.  T«///w. 
5  D.  M.  &  G.  577,  599 ;  Boyd  v.  BoijJ,  9  L.  T.  N.  S.  160; 
2  N.  n.  486  ;  Bashilt  v.  Lodge,  23  B.  138  ;  Ircw  v.  reri>et«'il 

Tniitee  Comjuiu;/,  (1895)  A.  C.  ■2fi4 ;   see  Sambournc  v.  linrni, 

I.  11,  11  Eq.  140. 

But  if  the  power  is  to  raise  a  charge  not  exceeding  a  certaiu 

proportion  of  the  value  of  the  property,  the  power  to  charge  is 

increased  in  proportion  by  the  value  of  the  added  properiy. 

Cooper  V.  Mnedonnlil,  10  Etp  258. 
Il  may  be  noticed  that  a  bequest  to  persons  "  before  iianioil 

n'ay  refer  to  personr.  before  mentioned,  and  will  not  without 

more   be  conflned  to  persons  expressly  mentioned  by  name. 

In  re  Iluinm,  1  Ur.  321;    Bromle;/  v.    IVrii/rd,  7  Ha.  3:14; 

Seak-llai/ne  V.  JodreH,  (1801)  A.  0.  304. 

A  gift  "  amongst  my  relations  hereafter  named  "  where  none 

are  subsequently  named  is  void  for  uncertainty.     CrainpiM  v. 

Wise,  5S  I..  T.  718. 


725 


OIIAPTEU    LIV. 

KXICCUTOKY  TIUISTS. 

KvERv  trust  wl,i,.l,  ro.i„iros  a  fiituro  .onvornncc  „r  settlement     <*"■  "»• 
.»  so  fur  exocton- ;  b„t  ,l,e  m.r,.  faot  tlmt  tl.e  t,.t„tor  oontom-  ^™.n,r^ 
I'lates  a  future  s.-ltlornent  will  not  ju.lifv  the  Curt  in  puttin-  '™^J"«"«1. 
u,»m  the  w„r,ls„f  a  testator  any  other  than  their  legal  meaning 
niien  the  testator,  though  .ontomi.latinR  the  exeeution  of  a 
future  n,strun,ent,  declares  the  trust,  uj.on  whieh  the  ,.rorerty 
.s  to  le  hehl  by  reference  to  anothe:  instrument,  those  trusts  are 
lookcl  upon  as  iuco.-poratej  into  the  will  and  must  have  their 
ordinary  h.j-al  nieaning.     r/„vV;,.  v.   Il../;,„j,  L.   1{.  1   U    J, 
■-'.«;  see  V,..ro,n,l  Il„hn,„l„l,-  v.  //',,,/.  L.  u  ;;  j;,j    ^- ^ 

If  tne  testator  himself  .leclares  the  trusts  to  be  inserted  in  the 
oontemi>lutod  settlement,  the  ,,nestion  then  ie  "whether  he  U, 
een  Ins  own  eouve/ancer,"  in  wl.ieh  ease  the  trusts  de.lnred  bv 
buu  must  be  literally  tollowe.l.or  whether  the  trusts  declared  by 
hun  are  merely  the  headings  of  a  future  settlement,  in  which 
use  they  will  be  .so  carried  out  as  to  effectuate  his  intention 

f  i-f ';;■  .7  ^■•/":' "'"""'""'' '  "■  ^-  '•  -'i"  •  ^""''"  v.  ?>./&,, 

I  Ld.  .i(,l;  Arab.  :i-(i;  li„„H,  v.  /W/„«,  D™,  t.  Suo   OTl  • 

Prin-otr.  43  Ch.  D.  ir4. 

Thus  ,  direction  to  purchase  lauds  to  be  held  on  the  trusts 
'l.'olnred  w.tb  respect  to  other  lands  must  bo  obeved  by  literally 
»J"I.tmg  those  trusts.     J„.i,,,  V.  T,.,/.,-,  I  Ed.  ml  ;  Amb  ;!76 

In  mamago  articles  the  purpose  of  the  instrument  is  itself  n-  ,•    .• 
^..ffinent  to  indicate  the  settler's  intention,  that  the  property      ^^^  " 
to?o  ,.  strict  se.tlen.ent,  but  In  a  will  au  intention,  that  words  Sof:„, 
;.ro  not  to  have  their  strict  meaning,  n.ust  appear  from  the  """■ 
matrument  itself.     Therefore,  though  the  trust  is  cccutorv,  a 
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ditoctiou  to  fettle  iirnperty  on  A  and  the  licirs  of  liis  botly  : 
Siiih  V.  Hiiili;  1  r.  W.  -i'.n  ;  Samiiil  v.  Hdimicl,  U  L.  J.  Cli. 
^2^i^i  ;  !l  Jur.  'J-'2  ;  nr  ii  Joviso  in  tniat  fur  A,  with  a  direction  to 
iniikc  11 1 "-oiicr  ontiiil  to  tlio  male  liiir  liy  hint,  will  not  ■■iit  down 
A  to  li'sa  tliiin  an  cstato  tail.  Jl/nrkl/nrii  v.  Slu''le»,  '-i  V.  &  B. 
1107 ;  Himtapiile  V.  Hiiuhii,  2  Vorn.  oiiU ;  J/nrriiiiu  v.  iV«///w-, 
■J  Cox,  ^'47  ;  Riiii'liitl  v.  Diiiiie//,  >i  li.  1!):J ;  Miir-iliidl  v.  Ituii>:flrM, 
2  Mad.  UJti;  and  boo  Jirvoisi'  V.  Diikr  nf  Norlhiiiilhrrl'iinl,  1 
J.  &  W.  VM;  LiM-rij  v.  Lmti-ij,  l:i  L.  R.  Ir.  :!17. 

It,  liii\v<;ver,  an  iutt-ution  is  niaiiifostcil  not  to  uso  woi-ds  in 
tlicir  strict  legal  Bcnse,  the  trust  will  lie  oxecuteil  so  us  to  effect 
the  general  intention. 

Such  an  intention  is  siitRciently  indicated,  it  the  limitation  is 
to  A  for  life,  reiu  der  to  his  heirs  :  ilnm-  v.  Menn;  2  Atk. 
Ki.j  ;  Vnpilhii  v.  Vuin;  2  P.  W.  471 ;  Sluimr  v.  Ciiruni,  3  Sim. 
2(14  ;  Jlmlmii  v.  HihIwiii,  -'3  B.  551  ;  lliiilnnl  v.  Proli;/,  2  Cox, 
(i ;  Rorlifurt  V.  rihiiiiiiirir,;  2  D.  &  War.  1 ;  Treror  v.  Trmr. 
1  II.  L.  2M!» ;  hy  a  direction,  that  the  first  taker  should  ho  unim- 
poaehiible  for  waste  :  r,ipi//mi  v.  Vuicr,  2  B.  W.  471 ;  I'eanic, 
C.  11.  llo  ;  by  a  direction,  that  ho  shall  not  havo  power  to  h:ir 
the  entail :  Leontinl  v.  Ear/  of  Siimx,  2  Vern.  526 ;  Feariie, 
C.  E.  115  ;  or  tliat  the  property  shall  go  over,  if  the  first  taker 
dies  without  issue :  Shclton  v.  Wiihoii,  10  Sim.  543  ;  TlioiiqKoi, 
V.  FMei;  10  Eq.  207  ;  by  the  insertion  of  a  general  limitation 
tc  preserve  contingent  remainders  not  limited  to  a  life :  Vvmhicx 
V.  J/(i/v«,  7  T.  R.  3}2,  438  ;  Dor  d.  Ccmpei-e  v.  Hickt,  7  T.  It. 
433 ;  by  a  direction  that  a  settlement  shall  ho  made  as  counsel 
shall  adviso  and  that  issue  are  to  take  in  succession,  ami 
according  to  priority.     Wliite  v.  Cnrhi;  2  Ed.  300. 

And  th.'  same  result,  it  seems,  will  follow,  if  the  general 
scope  of  the  limitations  shows  that  the^-  were  not  to  be  literally 
adhered  to.  Parker  v.  Bolton,  5  L.  J.  Ch.  08  ;  Buiicuii  v.  liMI. 
I.  R.  4  Eq.  469. 

As  to  the  effect  of  a  direction  to  make  a  strict  entail,  see 
Gr(iir»  V.  IJid-s,  U  Sim.  536;  Sea/ei/ v.  Sluice//,  I.  R.  2  Eq, 
320. 

An  executory  trust  to  settle  property  upon  such  trusts  as 
would  correspond  with  the  limitations  of  a  barony  granted  by 
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AS  KAH  A!S  LAW  I'KRMn.s. 

lottcrs  pnloiit  to  sovoml  persons  in  sunoossion  ,in,l  th..  lioivn  nmlo 
of  their  lioilios  r..i=,m.tiv,.ly,  will  l,o  Il,nit,>,!  „, ,.,  to  .-iv  tl>..n, 
"■.,]y  estntes  for  lif...  tlio  titlo  lii.iii^  inrvlicniilil,..  .S,„M/,:  11',./ 
V.  Vminif  /r„/,m, ,/„/,.,  L.  K.  :i  i;,j  4-,.  ,y,^  ^  jj  j  .^.^ 
Lm;l  I)orrl„:l,.,-  v.  K„rl  «/'  ICili,,,,!,,,,,,,  Sir  (t,  Ooop  W)  •  l,i 
■S.m.  osr,  n. ;  i  U.  180,  n. ;  ;/-„/„,„,,  v,  JI,„ro„:,  1  Sim.  Ivi  ■ 
Ihii/.ri  V.  IS.iroimi  tc  I>e«p,„iri;  10  Sim.  STll. 

It  is  ..lear  tlmt  wliero  ..l.attcls  nro  dir,.,.t,.J  to  j;„  „,  l,„irl„„nis  ti 
witl.  roa,  i.,ato  "as  far  as  tl.o  ruK  of  law  ami  equity  ,,e„„it,-  -{  ---^  ... 
I.OS0  worils  wai  not  make  ,!„.  trust  exe.utorv,  or  enalle  .1,,,  ^Zl'-'^Zn 
(ourt  to  raouM  the  limitations  of  the  personalty-  Clu-i.lw  v  I'"';'"'"" 
(lo^ilimi,  L,  li.  1  II.  L.  orri ;  /„  re  ./„/,«,,/„„  .-  C,„-I,,n/I  v  /.■„./  "''/■"""" 
../■/««•,  20  Ch.  J).  .-,:)«;   /„  ,,,  y/,ff.  //,y/^.   n-i,^  ,,,„,._,^-j  ;,j^^ 

liut,  if  sueli  a  trust  is  e.«eutory,  the  Court  will  maul.l  it,  so  a,  ,■■„    ,   ,      , 
to  prevent  the  uhsolute  vesting  of  ehattels  in  a  ten,„,t  in  t  ,il  »'""'"  »'"- 
il.>-mg  before  coming  into  possession.     See  lyi.h,  Li„r„l„  y  /,„,,.  'x ',',™,;V" 
,r  Xr.rr,.,,..     1,   Y        ■,,,,   „„1  ,,,  ,„,  j^,,„,   ^,,„,,_,^^,^_. ,    .  ^ 

Vkromil  llohnmhle,  L.  K.  4  U.  L.  oKJ;  see  JA,„A„,„  ^-    r,,,.7 
/'"■/»■./«///,  o:j  -^y.  ][  ,.,,,._,  ■'      ■  ^     ' 

If  there  are  shifting  clauses  as  to  the  realty,  whieh  wouhl  bo 
void  for  remoteness  as  to  the  personalty,  they  will  he  mouMea 
so  as  to  carry  out  the  intention.     J/,7,.,  v.  llu-f.„;l,  \>  Ch.  Jj. 

The  Court  will  carry  out  in  strict  settlement  an  executory 
tras  of  family  jewels  ,lireete,l  to  go  as  heirlooms  to  a  succession 
"f  clilest  sons  "  as  far  as  the  rules  of  law  and  equitv  will  pernnt  " 
tliougl,  unconnected  with  limitations  of  real  estate  and  will 
msert  provisoes  against  vesting  in  any  person  who  does  not 
^-  .me  entitled  to  possession  and  attain  twcntv-one,     fih-U.;,  v 

Wc//,.,/,  oEip  r,io.  ■  ■'   ■ 

A  simple  direction  to  settle  property  on  beneficiaries  when  Si,„„„ai„, 
U'cy  come  of  age,  without   reference   to   marria-c    ,>robahly  'i»""'»'>lo 
imports  no  more  than  a  trust  for  the  beueflciaries;  and  they  '""'' 
may  receive  the  property ;  and  the  same  eonstrnction  has  been 
aJopted,  where  the  direction  wn,  \h^\  the  shares  of  dau<vh(,.rs 
'vere  to  bo  settled  on   themselves  at  their  marriage.      Z,,V„; 
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Clup.  LIT.    7.  Ldiiitj,  10  Sim.  31.5;  Krmifrley  v.  A" 
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Mmit  V.  Glyun,  41  L.  J.  Ch.  (i:i!>;  Jlnijrnlh  v.  MorchemI,  I'i 
Kq.  491. 

If  an  absolute  interest  is  given  at  twonty-ono  or  marriage, 
with  a  direction  that  in  case  of  marriage  the  shore  sliould  bo 
so  settled  that  the  legatee  may  enjoy  the  income  for  life  for  her 
scimrato  use,  the  fund  will  be  settled  for  life  with  restraint  ou 
nntici]«ition,  but  subject  thereto  will  belong  to  the  legatee 
absolutely.     Dumt\.  Ihinl,  (18!»8)  1  Ir.  -'14. 

If  tlio  direction  is  to  make  a  .■./;"■/  settlement,  but  no  inten- 
tion is  shown  to  benefit  children,  the  property  will  bo  settled 
upon  the  legatee  in  .such  a  way  as  to  exclude  her  husband  and 
childrcu.  Lorli  v.  Il'i'jli;/,  4  Ecj.  I'J'J  ;  see  In  ir  Joriliiii'n  Tnix/-. 
(V.W-i)  1  Ir.  118. 

But  a  direction  to  settle  a  legacy  upon  the  legatee  by  her 
settlement  or  upon  marringe  has  been  held  to  import  the  usual 
trusts  of  a  marriage  settlement,  inchidiiig  trusts  for  children. 
Iliirkrit  V.  T/ioiiij)mii,  11  L.  11.  Jr.  4','4;  /4V  Sjiim- ;  .Syj/V-ir  \. 
Kfiirr,  84  L.  T.  19 J;  see  also  Fur/  of  Muiiiilrmlnl  v.  .S/////'/-, 
(18'J.j)  1  Ir.  ;i4(i;    M'rifjht  v.  WriijM,  (liiOl)  1  Ir.  yOO. 

It  an  intention  is  shown  that  the  children  of  the  legatee  iir,' 
to  bo  benefited,  the  settlement  will  contain  a  power  of  appniiit- 
ment  in  the  legatee  with  limitations  in  default  of  appointment 
in  favour  of  children  who,  being  males,  attain  twenty-on>\ 
or,  being  females,  attain  twenty-one  or  marry,  as  tenaMt>  in 
common.  Yofttn/  v.  3If/riiifon/i,  13  Sim.  445  ;  Shiiili;/  v.  Jfiiliifin, 
•Si  B.  4.)0 ;  Taijriai-t  v.  Ti:'jij(iii,  1  Seh.  &  L.  84  ;  Ov/'«/  v, 
DnflieM,^  (,'h.  D.  44;  Wirn:,  v.  lofh,.:.  No.  •>,  (I'M-V)  1  Ir. 
■,'(13;  HirriiKj-Coopcr  v.  Ilrrriun-Coojur,  (l!KI."i)  1  Ir.  4i;."i ;  ff 
Olim-  V.  0/im;  10  Ch.  D.  705  ;  Juixtmr  v.  Itobiiimu,  7  Ij.  U,  Ir. 
83  ;  III  re  Goicaii ;  Goirnii  v.  Ooinin,  17  Ch.  D.  778. 

But  a  power  of  appointment  will  not  bo  given,  where  an 
intention  is  shown,  that  the  children  are  to  take  equally.  In  t< 
PiirrotI:   Waller  v.  Purroft,  3:i  Cli.  D.  2T4. 

Where  there  is  an  intention  to  benefit  a  husband  or  1  iff. 
tlio  husband  and  wife  will  take  a  joint  power  of  appointment, 
III  re  O'oiraii  ;   (lotcfui  v.  (ion'aii,  IV  Ch.  Ij.  't  r8. 


WHEN  TKVANT  KOft  IIPF  ITNISiri-ACM  Mlt.E.  7a<J 

If  the  trustors  have  a  .li»crotion  a,  to  (h.  form  of  ,Mtlomo„t,     ch.p  m 
a  power  may  1,0  .nserte,!  enabling  th„  legatee  to  appoint  a  life  — ^^— 
mterost  to  a  husband.     Ch,uU,m  v.  lin,,!,,!!.  1  U[„.  jnc. 

Where  a  testator  direde.l  1(),0(HI/.  to  bo  settle,!  upon  a 
mumed  daughter;  "at  her  death  S,(IU(I/.  „f  tl„.  aWo  sum  to 
MO  divided  equally  amongst  her  cl,il,hon,  and  the  remaining 
~m\l  to  be  given  to  her  l,u,ban.l,  it  living,"  it  was  held 
li»t  the  g,(t  must  be  .•onfinod  to  her  tlu.u  hushun.l  and 
hfr  children  by  him.  /«  ,v  V„rnll .  Wall,,-  v  r„m,ll  :i  i 
<'li.  I),  'jn.  ■  ' 

But  where  the  testator,  by  a  gift  over  if  the  h.gat,.o  died 
••without  leaving  any  Umo  her  surviving"  .,h„wed  that  l„. 
.-ntemplatcd  .hildren  by  any  marriag,.  taking,  it  was  held 
tl'"t  a  Ki.'t  of  a  life  interest  to  the  l,-ate,.'s  husband  ineluded  a 
MTOnd  husband.     X,i,,l,  v.  AH,,,.  I'J  ( 'h.  Jj.  54. 

rn,Ior  a  direction  to  settle  for  the  benefit  of  the  lef,.>tee  and  i;hi,„„„ 
i"r  i«ue  to  the  exclusion  of  a  husband,  the  ultimate  trusts  will  '"""■ 
I-  for  the  appointees  of  the  leg.itee  by  will  an.l  in  ,l,.fanlt  of 
•iltmntment  tor  licr  ab.soIutely.  Sl,„il,.,  y.  ./,„./■,„„„,  ■>:;  b.  .,.•„,, 
A  covenant  in  e.^eutory  marriage  articles  to  s,.ttle  real  estate 
a  issue  will  bo  carried  out  by  successive  limitations  to  tho 
first  and  other  sons,  and  so  on.  Dm/  v.  Dm/,  Arab  -71  ■  Jl,„t 
y.  Vi,/,//r/,„r.i,  :;  Atk,  ar:! ;  rmi,,,  V.  Jaw,.,  Vi  W.  1{,  y:i4  • 
/"  '■<■  Gnir,  I.  II,  (i  Eq.  :),mi.  ' 


-ijl  iKi 


,     .,  ,  ■'  ,r  ■""  ^-"111,  ine  questlim  I„«Ii,, 

»n»es  whether  tho  tenants  for  life  are  to  be  dispunishable  for  \". %>-' 

Wftstf  nr  Tint  *"'•  "lH 


waste  or  not 

1.  Where  tho  exe,-utory  trust  is  in  such  a  form  as  w.mld  give 
tko  first  taker  an  estate  of  inheritance,  but  the  general  object  of 
*o  trust  can  only  be  effected  by  cutting  down  that  estate  to 
'■"I  estate  for  life,  the  life  estates  are  made  unimpeachable  tor 
«ste.  Lrorn,;/  v.  j;arl  of  Sa,,rj;  2  Vera.  ,5','(1 ;  inHc  v.  IJrian. 
IjSim.  17;  iVh.  .58-').  ' 

And,  therefore,  where  estites  are  dii-et-d  to  ^0  to  the 
s"l>l'»rt  of  a  title  grant..d  to  a  man  and  the  heirs  of  "the  body 
«><■  estate  of  the  first  taker  being  .-t  down  to  a  !ifn  ,..tate  in 
"ccution  of  the  trust,  will  be  disp.   .ishable  for  waste.      Jroof. 


Uiiiiiiiifuch- 
ahlu  I'urwiiBtc, 
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Re«tr;iint 
U]Hm  autici- 
Imtiou. 


What  powera 
will  be 
ioHcrtud  in  a 
settlement 
executed  hj 
the  Court. 


KXKCI'TOHY  TRUSTS. 

iiinri-v.  Bnrrmn,  I  Sim.  .'il'i  ;   lliiil.ri  v.  IlnrnnrsH  Lr  Dm/iriim; 
~  10  Him.  srti;   II  Sim.  "illH  j  SmirM-irnf  \.  Vimmil  llnlmi— 

ih/r,]..  n.  1 1(.  r..  -.tM. 

A  (lirc'i'tioii  that  tlio  trust  i<  t.i  Im  exciitcl  in  utrii't  sottln- 
niPTit  williout  niiiri',  /,<■.,  wlior.'  no  cstiil"  fur  lifo  in  i'X|irc8»ly 
giviMi,  imj.lio.ii  tlmt  tlu'  estates  for  lifu  nni  to  lie  (li.ipun[!iluiljli' 
for  wiiste.     See  Diirni/uirl  V.  Ihnii/H,,/,  1  II.  &  M.  77.'>. 

Anil.  ii|inn  the  siimn  iirineiple,  it  the  trust  is  to  lie  eseeuled  in 
Btriet  sotthmient,  powers  wliieli  wouhl  diniiui.sh  the  ostnto  will 
not  he  iuserteil  unih'r  ii  direetinn  to  insert  the  nsunl  ]in\ver^. 
lli'JiI'M'H  V.  Utiriii'hji,  ■>  S.  &  St.  .'JKi;  sec.>  Srirl.nl/i-H'r./  v. 
Vixrotittt  Ihtmfn'hilr^  mt/it'tt. 

2.  But  if  tlie  testator  Ima  exiiressly,  or  liy  referoneo  to  otlii 
trustii,  flirocted  a  life  estate  to  be  given,  llio  power  to  commit 
waste  will  not  bo  addeil  to  the  lifo  estate.  Dniriiiinrl  v. 
jMrn,/mrt,  I  U.  AM.  77,j. 

And  if  lifo  estates  are  direeted  by  tho  testator  to  bo  given, 
the  words  '•  in  .striot  settlement  "  will  not  make  tho  life  estates 
(lispunishalile  for  waste.     St,ni/,i/  v.  Coiilllnml,  10  Eq.  'J-'jII. 

A  direetion  to  settle  witlioiit  power  of  antieipntion  is 
inconsistent  witli  a  power  to  commit  waste.  Clii-c  v.  Clin, 
7  Ch.  .t:t:t. 

Property  to  bo  settled  to  the  i.eparate  use  of  a  married  woman 
will  bo  settled  witli  a  restraint  upon  anticipation.  Tiirmr  v, 
Sm-ijent,  17  B.  ■)1.5 ;  Stciiilei/  v.  J,i<hn/iii,  23  D.  4J0;  H, 
DiiiiiiUrn  M'lll,  I.  R.  (i  E(i.  ••{■.'a ;  see  S;/iiioiich  v.  KV//.., 
1 1  Jiir.  N.  8.  (i.j!» ;  III  ,r  I'lirrolt ;  Wnflfi-  v.  rarroll,  '■',■', 
Ch.  D.  274. 

Keal  estate  directed  to  bo  settled  will  be  settled  as  rciiltv. 
Turner  V.  Sfirgciif,  17  B.  51  o. 

A  simple  direction  to  settle  will,  it  seems,  authorise  tlif 
insertion  of  powers  of  management,  such  as  powers  of  leasinj.', 
ond  sale  and  exchange.  Turner  v.  Siirr/eiif,  17  B.  51.j  (I7.f 
V.  rijicr,  Vi  Cli.  D.  H4S. 

And  where  "usual  powers"  are  expressly  authorised,  pumrj 
of  leasing,  of  sale  and  exchange,  and,  if  necessary,  of  pnrtiti  ii 
and  of  leasing  mines  and  of  granting  building  leases,  will  In- 
inserted,  but  not  powers  to  confer  personal  privileges  upon  par- 


U8i;al  i'owkrs. 
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ticular  pcnmin,  nor  n  rovonnnt  to  „.ttl„  „f.  , 

Hot,V,t  c.,„u,o,  „,.U.s  a  n.l..h,.  i„,„r,„„.    .„,«.,.  v.  ,,.„,.„„ 
W horo  c,,rt«,n  pow.r,  ar„  kIv..,,  ,„  ,,„„„,»,  f„r  lif,.  if  ,„„.|i,j, ,, 

•'■  «    W.  (j.'.)  ;    //„,.,„.  V.  //,„■/„„,  J,„.    .,:,- 

An,l  ,vh..ro  certain  rowers  am  pve,,,  (>:.,„„,.l  „.,„.,,,  „.i,|  ,,  , 

m.tanoe,  author,8o  the  in,nHi„n  of  ,.  ,,o,vnr  to  ,.r„„f  l,„il,lin. 
-™  when  a  power  to  le„,.  i,  ,„,,'„,,,^  '  ivon       i^    !   ^^ 

The  goneral  wo„l,  n,„,,  howovor,  b.  ,„  ,,|„„.,1  „s  to  .ho,v  that 
.  W  generaUty  .  not  to  be  controlled.     /.„,,.,  ,.  ^y„,„,„,_  '^ 


.'^HHkllAri&ii'i'Tm'  i'wil; 
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CIIAITKR  LV. 


nirLicATioN. 


Cl»p.  LT. 
(lift  I'll r 

ll[Hlll    lltl 

hnMliiih' 
fililuni  lit 
isHiK'. 


Tlio  Court 
will  lint  ci^n- 
ntructivi-ly 
limit  t\w 
tnilur>>  <>( 

ijMtUC,   «t  flM  to 

pri'vi  lit  tlu> 
itiipliialion  of 
all  I'HtittL'  titil. 


Wli.llii  r  nil 
CHtnti-  tiiil 
will  lie 
implied  from 
u  jrift  over  in 
dt'fuult  of 

porMiii  who 
VtUcn  notliiiijr 
under  the 

will. 


Imi'Miaiiiis  of  Kstatks  Tml. 

Ii-  IliiTo  Im  II  clovisn  to  A  simply,  or  to  A  f.ir  lifi',  foUnwcd  liy  i 
(vlft  over  in  ili'fiiiilt  ot  i^siic.  if  thono  word."  iin]'nrt  im  imlrfiTiii^' 
fiiiliiri' of  insiM',  A  tiikos  im  (i-lato  tiiil.  Mmhtllw  Winliu'i.^ 
.^Im.  4;  Ihinilrii  V.  Jl'iiiitri/.  i\  T.  K.  •IdT  ;  In  ir  Uniil.s  7'/"-' , 
■.'  K.  &  J.  :isr. 

Ami  ill  wi'l.i  lii-f'iiv  till'  Wills  A.  I,  if  tlio  limitiiliini  is  tn  A 
hiiiilily,  or  til  A  for  lifo,  willi  ii  j;ift  over  in  ilitaiilt  of  i-Mir,  A 
will  tiiki'  1111  caliito  tnil,  tliougli  tliciv  iiro  wonls  wliicli  iiiif;l!i 
iniiatriioti\ I  ly  limit  tln'  fiiiliire  ot  issuo  within  a  Jofiniti'  |»  rio'l, 
sliico  tliis  i^  till'  only  coiistriii'tion  which  will  larry  niiytliir  i- 
to  thu  isMlo.  W'l/hl  V.  Lciri»,  1  Atk.  VVi  ;  Shniimis  v.  Slinlw;,.. 
8  Sim.  -'■-'  (whcro  tlio  ih\[sr  was  in  elfei'  ■,  iinil  il 

sill'  (lies  without  issiio  over,  tin-  jiowpr  to  » )ii:' 

mcrt'ly  discn'tiuntti-y) ;  Jli'll  v.  Thnihiix,  ..  N 

Kin. 

As  to  whether  an  estate  tnil  will  be  implied  in  ;i  pfrsoii,  fiovi 
n  j;ift  o\  :t  in  defiiiilt  of  his  issue  simply,  where  no  inlen  >t  i- 
given  to  him  by  the  will,  pee  rurlii-  \.  Timhil,  11  II.  L.  11  ■: 
Wdlln-  V.  Dnir,  Com.  l!ep.  yTii. 

And  where,  in  a  devise  to  A  for  lite,  remainder  to  his  thiWri". 
cither  for  life  or  in  tail,  an  estate  tail  is  implied  in  A  from  i 
gift  over  in  default  ot  issue,  the  estate  tail  so  implied  will  1"'  it 
remainder,to  take  effect  after  the  prior  estates  expressly  liiiiilJ 
hoc  d.  lioiii  V.  Hull,:/,  H  T.  1!.  ") ;  Doc  d.  Gdllini  v.  (ialliuK 
B.  &  Ad.  C-Jl ;  3  Ad.  &  E.  :!  1"  ;  rw^hmk  v.  Fonh-ool.;  L.  1: 
I)  Ch.  0:i;  Aiitlmix.  Ai,<li<ir,  1  Ch.  I). 410. 

Where  in  it  will  after  the  Wills  Act  lands  were  devieed  i 


IMPLICATION  OF  r.lKK  KMrATKH.  7;j.., 

A  ".luring  1,1,  lif„  a,„i  ,„  |,i,  „i,,,.,  ,„„  „,,,,  ,  .^  ,^^.^^  .  ^  ^  .^     ^^^^  ^^ 
>"^.l.'  i  un,l  ,„  ,l,.u,.i,  „f  i,,„„  „  „^,„,  ,,_^  ^^,^^,^^  .^^  ^^^.j  ^^^  _|^^  ^^_^ 

".>1'1...  1...  A  ,uU.,,,a,ut  to  (l,„  Muto  i„  tail  „ul,.  i„  |,i,  MM 
».u.     .V,7v//r  V.  r/i./,:,,.,  •,';)  I,.  II  ir  ,■,,, 

An.l  wl«.ro  un  ctah.  tail  i,  ,„  U,  i„,,,li„i  .i,h..r  i„  „„  .....ctor  a,..,. 

"r  h„  i,Hu,.,  It  w,ll  1,„  i„,,,i;,.,,  i„  „,„  „„^.^,,„_,_  ^,,  ^^^  |^_  1^^^^  ,^_  ,,„h„,.,„, 

iiio  whoi,,  ii„„  of  !,,„„.  ,i«/„,,„„  ^.  /;,„,,„„^  ,„  ,,  ^  ,_,|,j   ~;;i';';;,',-,':"» 

J'inl'i-oU  V.  Foi-xliiuok.  tiijini  '  '"'I'''"'  i"  iliu 

'      '  itttlK-r. 


ImI'I.U  AllO.N  IJF  LiKK  EnlATKS. 

If  thcr.'  is  M  ,l,.vi,u  of  r.',il|y  to  tl.o  lioir-iit-law  nft.T  tli. 


IM    iliU 


llfo 


•1  A,  A  «,ll  t.iko  ,m  e.(,l,.  for  lif,.  by  implication.    It  isuvi,l.,,t    '' 

ti.at  tl„.  l„.ir,  who  wouM  take  iu  ,,.„,  of  i„t,.,tn.v,  i,  not  „,o,mt  tX"!:,  ^ 
''>  tako^  .,a,u.,liat,.ly,  „„,1  tlu.  only  way  of  carrying  out  tho  ,t,'  " 
t.-lalor  ,  ,nt..nt>on  i,  to  give  A  a  lifo  ostat,..    -A  nn.rf  have  ll,„ 
tiang  dovi.,0,1  or  nono  ulso  can  have  it."     (,■-/;•,//,„■  v    Sl„u„i 
\  i.U|,'h,i,i,  o.-,|);  Tudor,  L.  ('.  «■.>.-,. 

Hut  a  ,lovi,o  to  a  stranger,  after  the  death  of  A  gives  A  no 
(State  by  implication,  sinco  the  lieir-at-law  may  have  been 
.ntonded  to  take  iu  the  meantiuie.  A,ph,all  v.  r,lci,i  1 
S.&St.  5-14.  • 

In  order  that  A  may  take  a  life  estate,  the  person  to  whom  r.„„„  ,„ 
til-  lands  are  given  after  the  death  of  A  must  bo  the  heir-at-law  TWx 
at  the  time  of  the  devise,  and  not  at  the  time  when  the  devise  "'r'"*'''^" 
tdes  effect.     A-ymmll  v.  V.lrai,  .■<„,„„.  j'.tt "' 

A  devise  to  one  of  several  cu-licircssos  after  the  death  of  A  Devi,.,,.,!,,, 
'to  not  give  A  a  life  estate.    In  ir  U'llMh:  nillathv    Irfl,-,,   ;'™""''.A 

1 1  'Hl"i\    1   T'l      ')~»j   /  *■"'">   [*i  one  ut 

I'uo;  I  Kh.  i,»  (rev.  on  a  dilferent  point  (luo.j)  2  Ch   rj.j)    ■'■™"'' 
not  following  dictum  in  //„//„„  v.  ,S»«y«„,  •.'  Vera.  T:.':!.  '  '"■''"«»«"■ 

The  rule  does  not  aj.ply,  where  the  devise  is  to  the  h.^ir  and  ""■'»  "« •>'» 
others  after  the  death  of  A.     Ualph  v.  C„nM,  u  Ch.  I).  87:i     '"'tr/a^a'" 

Iho  e.M,ress  gift  of  certain  lands  to  A  does  not  in  itself  u','"?,- 
prevent   h.m   from   taking  other   lands   by  implication.     8eo  <M-"l."°.o 

en.  \II.  f.  IT;  Brook,  Levise,  pi.  :,■>,  cited  in  6^«„/„„.  v.  P^t^^'L 

■V«  Wo,,,  Vaughan,  -'.j'J  ■  Tudor,  L.  C.  Ith  ed.  388,  ,392.  i'™m'"lSj* 

Tbert'fore,  where  lands  arc  devised  to  A  for  life,  and  after  '»°°''""" 
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) 

i 

i 

r-    ■! 

1 

* 

Cliap.  IT. 


Distributive 
conufruction 
wlifre  laiiil.-', 
in  Dome  of 
•whit  h  A 
takes  a  life 
estate,  nre 
ffivcn  at  his 
death  to 
the  heir. 


No  implica- 
tion Wnere 
poaneiMion 
postponed  till 
A'h  death. 


Effect  of  a 

residuary 

device. 


Bequest  of 
pereonalty  to 
the  next  of 
kin  after  A'a 
death. 


tlie  death  of  A  the  lands  previously  devised,  together  with  other 
lands,  are  dovispd  to  B,  A  will  or  will  not  take  an  estate  for  lift- 
hy  implication  in  tho  other  lands,  according  as  B  is  the  heir  or 
a  stranger.  AxpiiiaU  v.  Pt'tvi»,  1  S.  &  St.  544 ;  King  v.  Eingstem/, 
9  B.  &  C.  218;  Attuater  v.  Attirafcr,  18  B.  ;i30. 

But  words  which  taken  in  their  grammatical  sense  are  joint 
and  apply  to  tlio  two  classes  of  property,  will  bo  conptnu-d 
distributively  if  the  intention  of  the  testator  is  manifest  that 
the  lands  not  expressly  devised  for  life  are  to  go  to  tho  devisees 
at  once.  Cool-  v.  Gerard,  1  Saund.  188,  cit.  \)  B.  &  C.  *J2o ; 
Sif/ipsoH  V.  llorm^hfj,  'i  Vern.  72;J;  Free.  Ch.  4-19,  402;  Dov  v. 
Jirazhr,  o  B.  &  Aid.  64 ;  see  li/mt/cs  v.  7Mo^/r^,  7  App.  C.  102, 
where  a  devise  after  the  death  of  A  was  held  under  a  peculiar 
will  to  vest  immediately. 

The  mere  fact,  that  provision  has  already  Leon  made  for  A, 
will  be  an  argument  against  giving  a  life  estate  by  implication, 
and  therefore  in  I'avour  of  a  distributive  construction.  See 
Sfdcihs  V.  Il(i/e,  2  Dr.  &  Sra.  22;  Jat/tc-'i  v.  Shannon,  I.  l\.  ■> 
Eq.  118. 

Of  course,  if  the  devise  after  thn  death  of  A  can  be  construed 
as  merely  postponing  the  vesting  in  possession  till  the  death  uf 
A,  no  argument  in  favour  of  inii>lication  can  arise.  Barmt  v. 
Barnd,  29  B.  239. 

And  in  the  same  way,  if  there  is  a  residuary  de\'ise,  so  (but 
nothing  is  undisposed  of,  there  can  bo  no  implication.  ILn-hn 
V.  Uorton,  Cro.  Jao.  74. 

II. — As  regards  Personal  Efitate. 

By  analogy  to  the  rule  with  regard  to  real  property,  it 
appears,  that,  if  personal  property  be  given  to  tho  next  of  kin 
after  the  death  of  A,  A  will  take  a  lifo  interest  by  imitlicatiou, 
if  there  is  no  residuary  bequest.  Stevens  v.  ffalc^  2  Dr.  &  Sm. 
22;  Cock  v.  Cock,  21  W.  K.  807;  S/acktce/l  v.  BttU,  I  Kee.  17fi. 
In  Iforton  v.  Ilorton,  Cro.  Jac.  74,  there  was  in  efEeet  a  residuary 
bequest  according  tu  the  then  state  of  the  law. 

A  life  interest  will  not  be  implied  in  A,  where  the  porsous 
to  take  on  his  death  are  not  tho  next  of  kin  or  are  tlie  next  of 
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-r'i-  -SOS.  in  wLieir:  iff  1 ;::,  '^  f"'-. '"'"°  "^  "■" 
;";^wr.Hfe,.i,Hii„,i.,ir:t,  ::;,:;'';;''"■''■""."■« 

M  -..  -mng  no  provision  for  th-  cvolt  ■       °'""""■' 

"■0  Imslan.I,  a  life  i„t„.„„.  ,,      .      "  "'  "'  *''"  ^'^  surviving 

.1.0  wife.     r««,V,./C:Vs-      ',,?"'  '°™  ■'"'■"'^''  '•" 

So  in  will,  after  a  life  int,™,t  to  A  with  a  Hf    •<  • 

<ort..m  events  to  I!  followe.I  1,,,       -u  ^^  '"'"'•'"^'  '» 

™<1  B,  a  life  intere  t  1  !  T  ^      """  ''^''■''  ""^  *-"*''  "f  A 

aiJ  not  happo"    .  i:  T'  ;r";°  "•  "'""=^''  *'-  -vent. 

«L.  J.  Ch.  103;  21  W.  R.  l,-,o.'  "■■""'  '■■    ''""  »»'"■• 

And  a  life  interest  miiv  bo  imiilie,!  t 
•™  among  oertain  perso..  .CX.^7 i  ''?T  "  "'"'^°^"- 
tlwt  the  donee  of  the  power  shouwH  '""•'""  ''''°«-° 

™«-')  1  Ch.  378;  2  Ch.  l/i,  "^^'""'''-    "'*""«  --<'•'/'.'/, 

Wliore  the  testator's  widow  was  ,hrn  .  j  . 
'-t^*-s  business  and  after  Ws  de.  ,.  I,        "  '"'^'  ""   ""^ 

;;;^aivideda„>onghisehii;     -JlttlVirr^ 
m  the  proiiertv  nnnn  ♦!,„  „         ,  .      "'"'"^  to"l^  n  life  nitercst 

•".ether'    WSvirf  "'*"'«-  '°  '^"'^  ""  ^"""'7 
(■"■Wo//,  2  Coll.  432   '  '  '    '™    (V/«/w«   v. 

0-^''%  V.  Z r  "b^^^^  t'  7''^-*-  of  -^  life  iU: 


Chip.  tV. 


JnijilimMdn 
ill  marrmjfo 

fi-ttlompiif. 


Infctitioii  to 
Kive  lifi; 
iiitcrfHt. 


implied  ill 
duueo  of 
"pwial  iK)wor. 


EfTeot  of  a 

reftidiiiiry 

bojuest. 


I  f: 


IMPLICATION. 

There  U  no  ImplicatLon  in  favour  of  A,  where  the  gift  is  it  A 
dies  under  twont^--ouo  or  unnuuTicd,  finco  iu  such  a  cobo  ni. 
ahsolute  interest  and  not  a  life  estate  would  have  to  be  implied. 
Janm  v.  Shannon,  I,  H.  2  Eq.  118;   U,m-k  v.  On  I'„^qn,r,; 


736 

Chip.  IT. 

No  implica- 
tion arises  in 
favour  of  A, 
where  the 

SMUu'deril    20  W.  K.  60S. 
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Gilt  to  A  1.  If  there  is  a  gift  to  A  till  twenty-one  with  a  gift  over  if  h- 

tiU  21,-»ith.  ^33  „„j„  twenty. one,  A  will  take  by  implication  the  fee  or  .ni 

iTetSr 2l°  ^tsolute  interest   in  pers<,nalty,  defeasible  upon  death  una.r 

twenty-one.     Toml.in.  v.  Tomkln^,  cited  I  IJurr.  -m ;  r„!/l„r  v. 

Pr(j<j,  24  B.  105;,  Gi'rdinei-y.  Sleirn^,  30  L.  J.  Ch.  199;  In  -v 

irnm.son\  E'Intc,  5  Ch.  408  ;  see  Snragc  v.  T^en,  7  Ch.  30i;. 

The  argument  in  favour  of  implication  is  strengthened,  il  the 
residuary  legatees  or  devisees  are  different  from  those,  who 
would  take  under  the  gift  over,  so  that  without  implication  th. 
property  would  go  to  different  persons,  according  as  A  JihI 
under  or  over  twenty-one.  Crophn  v.  Dane.H,  L.  E.  4  C.  V.  Ul 
OilllUlJl.  2.  A  simple  gift  to  trustees  in  trust  for  A  till  he  attains 

twenty-one  will   not   give    A    the    absolute    interest.     In  .. 
JMUys  Tn,«h,  23   W.   E.  529  ;   see  2PCntchcon  v.  Alhn,  ; 

L.  E.  Ir.  208.  ^        ,.  „     ^ 

But  very  slight  indications  of  intention  have  been  held  sulh- 
cient  to  give  the  absolute  interest,  though  possibly  some  of  tl.' 
eariier  decisions  may  be  difficult  to  support. 

In  some  eases  the  Court  has  found  a  direct  gift  to  the  hg.teo. 
with  a  superadded  direction  that  it  was  to  be  m  trust  till  I.' 
should  come  of  age.  AWnmu  v.  Paice,  1  B.  C.  C.  91  ;  IM  v. 
Bed-  2  Ed.  229  ;  sen  Tunakij  v.  Rodi,  3  Dr.  720. 

In  others  an  absolute  interest  has  been  implied  fiura  a 
direction,  that  the  trust  is  to  eease  at  twenty-one,  or  Irom  a 
reference  to  the  trustees  as  trustees  for  the  legatees  hah. 
Powdl,  Amb.  3S7  ;  1  Ed.  479  ;  W,lk>,  v.  ICV/wm*,  2  J-  &  U' '-' 
Or  a-ain,  an  absolute  interest  has  been  given  because  the 
trustee9°are  directed  to  apply  not  only  the  interest  but  tie 
produce  till  the  legatees  attain  twenty-one.  NcclamI  v.  ft/"yv«"'. 
2  P.  W.  194. 
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fill  to  A  nil 
),t"rll,o 
■n.lit  of 
iiiL-.  It  niid 


y.  But  di,'  iiii|,li,-iiii,,n  will  111.  i.Initti.l.  if  -I,,,,,  ,,.,,,  , 

H  not  to  tako  an  absolute  mtuv.-t  if  I,i.  ,  i.vives  tuvuty-,,,,,.  ■ 
'f.for  „„tMn,.o,tho  gift  i,  to  thowilV  f.„.  1.,.^  „„,]  ],o,.  ,„„^ 
suri-ort  till  tho  son  attain,  tweutv-ou,-,  a,i  I  ir  1,„  iji,,  ,„„,,,, 
f«-™ty.ont.,  to  tlio  wife  for  lifo,  ami  ll,,„  ovrr  Ii,  tliis  .•■  o 
tboson  did  not  tako  the  wholo  intore.t  till  tweaty-oae  an.l  it 
coMld  therefore  lainlly  ho  imi.lied  that  he  was  t  ,  take  the 
whole  after  that  age  to  the  exclusion  of  his  .•  ,|her        l-lhl,. ,„■„ 

1  X„  implication  in  favour  of  ehiUlren  arises  noon  •■„ 
absolute  gift  of  personalty  to  /  and  if  he  dies  without  childr,.,, 
over,  or  upon  a  gift  to  several  as  to.nnts  i„  ..onu.ion  and  if  anv 
die  without  issue  their  sliares  to  tho...  tlien  living  or  thiir 
■loldren,  ./,W™„  v.  JI,U,  U  13.  4.-,!) ;  -J  D.  M.  &  (i  ,-^l()  ,„|, 
nom.  L,r  y.  II,,..,/.- .■  Coop,r  y.  I';M„r, -l  Ha.  Is.',  •  in  L  j'rii  ■""""•■■■ 
■-'t;  l)a„-/,;,i^  V.  I)o„-/;„^,  L.  R.  1  Eq.  44-' ;  ;/..  1  L'h.  Uli. 

But  where  there   was  a  gift  of  a   share  of  residue' to  A 
followed  by  an  accruer  clause  ou  his  death  before  the  testator 
•■without  leaving  any  children  hiwfully  to  inherit,"  a  gift  to 
eluldren  was  implied.     Jl-C/mu  v.  Siwj,.,,,,,  Ill  L.  ij.  i,..  o-.-.s. 
J.  Xor  does  any  implication  in  favour  of  children  arise  if  r.mt.M.r 
the  gift  IS  to  A  for  life  and  if  he  dies  without  children  over.  !l'i  ^'SJlt' 


I  itl   f-ivnili- 
tiiMivu 


.111  if  h.- 
v-iilii.t.i  , 


"vr«.  V.    n,,,;/,   1    Uuss.   -()■>;  I{„„,./„,,/,   ,..   j;,„„,,,„^,,^    ,.,  ^j 

.0(1;  .s>„./,..v  V.  ii,..M,  -u  B.  -m;  xr:,„,i.,„„.  V.  n,„;,..r,  ^ii 

o.M;  Itf  Ui,iifriii\  Ti-i,!,tx    4  V    K     -.i.    v  t- , 

U  fS.  Ir.  :i.-i ;  /„  ,,  J!„,r/i„,'  y,.„,,,^  4-  f^,,^  j^  .„^,| ,  ^^,  ^, 
.V'-/,=  v.  A'«„&,,,  (liSOO)  A.  C.  34J.  E,  jm-/,-  Ilo.jn:  '■>  Jl'id' 
•If!',  probably  went  too  far. 

So  in  the  ease  of  real  estate,  a  gift  over  in  default  of  issue  of 
A  following  limitations  to  A  for  life  with  n.inainder  to  his  first 
™  for  life,  with  remainder  to  the  first  son  of  the  first  s  „i  in 
tail,  with  remainder  to  every  other  son  of  A  .suceossivelv  for  like 
interests,  will  not  give  the  second  and  other  sons  of  thj  first  son 
«f  A  estates  by  purchase.     Jlw,,,/,,.,,,,,,  v.  I),t,;,,,.  7  I  [a.  oOK. 

ti.  But  though  after  a  gift  to  A  for  life  the  mere  gift  over  in 
default  of  children  will  not  be  suineient  to  give  the  cliildron  any 

T.W, 

3  II 


liil.Ucu  ovt-r. 
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Oift  to  A  to 

.'iiixiliif  a 
certain  cla^a 
at  tu»  (leatli. 


Barp  powfr  ti 
appuiiit  to  A. 


Wide  distre- 
tiiin  not 
exercised. 


Ijife  interest 
with  power 
to  appoint. 


iiitorcst  liy  implication,  tlicrn  may  bo  circumslnnres  to  fnrtitV 
tlic  nrfrmnrat  Liisoil  uimn  tlio  gift  over,  so  as  to  give  tin- 
cliililrcn  an  iutiTest.  Vtir  instantp,  wliciv  lli«  ffitt  over  was  i.  t 
merely  on  the  death  of  the  tenant  for  life  without  issue  hut  uhn 
npon  his  leaving  issue  anil  such  issue  dying  uniler  twenly-")i' , 
the  latter  gift  over  was  a  strong  indieatirm  of  an  intention  that 
till!  i.ssno  were  to  take.  Kiiivlln  v.  CnJ/'idi/,  11  Ir.  (.'h.  IM. 
C/miiiii  V,  CJmwi),  '■»>  L.  It.  Ir.  7'2. 

7.  Possibly  where  there  is  a  gift  to  A  to  dispose  of  among  ii 
oertain  class  by  deed  or  will,  a  life  interest  woidd  be  r  -I'lii  d 
in  A.  Avhrmu  V.  Fiiii;  W  I).  &  AS'ar.  .V.'7.  fee  Mill  in  ui-  v, 
Uuhrrh,  -i-  L.  J.  Ch.  177  ;  4  Jur.  N.  S.  18. 

8.  A  bari<  power  to  appoint  a  sura  of  money  to  a  particular 
person  will  not  give  that  person  any  interest,  if  the  power  i*  nut 
exercised.  Hull  v.  Vunhl,  1  Yes.  Jun.  270;  see  Tini<l'iii  v. 
rumliih;  7  Ch.  I).  6:):j. 

If  n  wide  discretion  is  given  to  trustees  to  apply  a  fund  in  tli- 
maintenance  (tf  a  son  or  in  at'.gmentation  of  the  shares  of  tli-' 
other  children,  there  is  no  implied  gift  if  the  trustees  rcfii«i-  lo 
e.\ercise  their  discretion.     Re  RMoire»,  1  Dr.  &  Sm.  :)!l'). 

Where  there  is  a  life  "iterest  with  a  power  to  the  life  tciiiiiit 
to  appoint  to  his  diildrei  but  no  gift  to  the  children,  and  ii" 
gift  over  in  default  of  appointment,  the  children  will  tnkf 
nothing  in  default  of  appointment  (n),  unless  an  intentii)i  laa 
be  gathered  that  the  power  is  in  the  nature  of  a  trust  whi.  li  tin; 
donee  is  bound  to  exercise  (4).  Jli({li/  v.  Voiiiirn/,  '4  Ir.  ('.  L- 
2l;i;  Tni-e  nWkn'  SHtlrmcnf,  (1807)  1  Ch.  281) ;  Cm*//// v. 
McCurlhy,  7  L.  R.  Ir.  :128;  In  rr  Hull!  lilicil  w.  Chd.  (INi;' 
1  Ir.  308  («)  ;  With  v.  lioiMinijton,  ;!  B.  C.  C.  flo ;  /•;.//./<  v. 
Bull,  3  M.  •.  437;  Birch  v.  M'kIi;  3  V.  &  B.  I!t8;  /.'/■  IIV,.//'- 
Ti-mh,  Joh.  056 ;  Salmhiri/  v.  Denlmi.  3  IC.  &  J.  ")ili ;  //'  /- 
Piitlmon;  Biiiihp  v.  Gmi;  (1899)  1  Ir.  321;  ee  .1//.////"  v. 
A/m;ic,  9  L.  K.  Ir.  144  (i). 

If  the  gift  can  be  construed  as  a  gift  to  the  children  witli  a 
power  of  selection  in  the  tenant  for  life  which  is  not  exi  iiieil. 
the  gift  to  the  children  will  take  effect.  This  construcliuu  Iws 
been  adopted  in  several  eases  where  the  provision  was  for  smh 


w^-m^m 


'MHMtAirON„i.Tli,..s.s.HK.MAl.Nij,:,,.. 

A  gift  over  in  default  of  obiects  of  tl,„ 
indication  that  the  Fo,,oH,was         of  :,';';,;:  '^  "  »"■"■"-' 
objects  of  tI,o  power.     jj,„.  ,,  ^J,   ,1^0,  "''"'•■  ""^ 

V. /'««,W,,  11,  B    ,;.,..  °  "^J^*' °f  tbe  ,,o«or.     i',,//,,,,,, 

-.^i«»pp.;vin,.:;:k^;!-Xut^^^^ 

-V'A'//v.(V.4.'iL.T.2:J(i.   /„,.  ,  '  " '^''';  J*  •  -'"'>■",/„,,. 
(l''*i'6)  1  Ir.  .•J8:j.  '  """  "'"' '  '"■'■"//''■  Cw,/,,,,/, 


7;il) 


Chap.  tv. 


Impi.icatii>.\  of  Ckoss-Eemaix 


W.RS. 

eolol  i::  ;:!::;  iJ;"^.*-  *-  o^  „.o.  as  tenant,  in  c 

■»  'kfault  of  all  su,.h  i.uo  as  wo  ,,    ,:£  :  ^  t^  t"'  ^'^  '"Zll, 
•■"'itations,  and  tlierofore  oro^«  .       ■  '  ""l.ve.1, nt  tail.  .i,..  ^if, 

the  tenants  in  tail.      /),.,■  d.   r/o,v„w  ,.    7,-,/    ,    ,"  ""  r','™™;" 

And  if  the  gift  over  is  limited  not  et„resslv  in  ,1  f    u    . 

-".  or   res,eetivSrofthl%at'rtt:;'' "?"'-- 
:--..iveno.r.eannotno..eeonsid:er:s'h:i:::; 

'•'^^^  i.a.r^^Ttii'-^tr.S''^"' *''"  ^-''' F?--' 

x.if/ia,^   i-j  Xj    J.  (^Jj^  ^(jjj^  dcail.Ho; 

ij  H  2  *  ancestor-. 
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IMl'l.lUATIOS. 

;i.  It  lins  bocu  Miiil  that,  if  cross-remainders  are  providfl 
between  lei-tniu  iil)ji(t.i  in  (oitiiin  events,  tlu!  iniiilie:itiiin  ii 
oross-renmintlers  liutween  tliiise  nl.ji's  in  ilill'in'nt  evc  iil- 
(loeH  not  arise;  so  tliat,  for  instance,  if  eross-reinaindei  ■  iii 
provided  between  tlie  eliildren  of  seimiato  families  mwi.; 
themselves,  etoss-romaindors  woiiM  nut  ho  implieil  between  ll. 
ehililren  of  onu  family  and  those  of  the  other.  Chirlii's  ('i 
(Dyer,  ■(!(!),  however,  which  is  nsually  eite.l  on  this  point,  it 
uo  unthority  for  any  such  proiiosiliun.  All  that  case  clcci4i  ■ 
ia,  that  cross-remainders  cannot  be  implied  in  the  face  ol  iiii 
express  limitation  over  in  a  certain  cMait  with  which  such  '.v.. 
implication  would  bo  inconsistent.  See  the  remarks  by  Tiiiii. i, 
L.J.,in  Aaimoii  v.  Jlm-hii,  ii  I).  F.  &  J.  ■y-i'->.  And  the  .1-.;- 
sion  iu  ItiilMli  v.  ,SV/«//r,  111  11.  7"  ;  4  De  O.  &  J.  W'i.  «;!- 
based  on  totally  dilferent  grounds-  The  true  rule  is  laid  d'.\v;i 
by  Turner,  L.J. :  "  Ci-oss-reniainders  ari^  to  be  implied  er -i' 
according  to  the  intention.  The  circumstance  of  rcniaiiil.r- 
having  been  created  between  the  parties  in  particular  cvmts  i- 
a  circumstance  to  be  weighed  in  determining  the  intenli'ii.  li;: 
is  not  decisive  upon  it.''  Ah':insrni  v.  Itiffott,  -3  1).  1''.  Ov.  .1.  -i'' 
(reverseil  on  appeal,  but  on  different  grounds,  10  II.  L.  -il-l  : 
see,  too,  Vdmhrpliiii/:  v.  Kiiuj,  'J  lla.  1  ;  A'c  lUiliji'x  7V"-/'. 
Ch.  tilii  ;  lit  re  Uinlmn:  lliuhoii  v.  llmlmii,  ','0  Ch.  ]'.  1" 
(where  the  rules  dedueible  from  tho  cases  are  .stated  i ;  A 
Ualbim;  amy.  Wurriill,  7!)  L.  T.  :ii:.i. 

4.  Cross-remainders  will  bo  implied  even  though,  as  t:p 
result  of  legal  rules  and  not  of  tho  testator's  intention,  tlieilii-- 
of  persons  between  whom  tliey  are  implied  take  dilferent  iiit" 
rests ;  if,  for  instance,  somo  are  tenants  iu  tail,  olln  is  "Ui.f 
tenants  for  life,  with  remainders  to  their  children  in  tail,  I'  • 
ihi'/>/<inf>  V.  luii'j,  '■>  Ua.  1. 

■'),  Cross-remainders  will  be  implied  in  a  devise  to  the  i  la'.ilr  r. 
of  A,  which  carries  to  them  only  a  life  estate,  with  a  gilt  ' 
for  want  of  such  issue  of  A.     A-i/ihi/  v.  Axhhij,  6  Sim.  ^iJ''. 

0.  And  where  realty  or  personalty  is  given  to  several  ikT'""'  I 
as  tenants  in  common  for  lifc^  with  remainders  to  tlieir  issi" 
followed  by  a  gift  over  if  all  should  dio  withoat  leaving  iss"' 
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till. 

T„1,T 

■■lulilrv.i. 


cross-limitntions  bctwopn  fliA  fi™t  i  i 

^  i ,  -0  too,  cfr.  V.  /A,,./, :,  I,  J.  .i  ,s.  ,,„       •""■"•  f;;;;i'';i,„ 

'  ■  ""'  ™«s-limitntion8  will  „„(  b,,  :,„„,;,  ,  .      ,.         'i-i'Mi...- 

™t«lin.ero.ts.     Tl.„  i„„,,|,,ti  L  „ri„.    f   "  ,      "  "'  ''"•■^'  ":■.''" 

'  IMii  tlip  s:imo  iirincii.lp,  when  th,.  ir.<i;i..^  i       i-  .        '■''"•*'^  " 

.\""y//,  So  IS.  ;■,,-,!.  -111).  DU  ,   yAv/,-,r  v, 

'■*•  ^f-  Iiowevcr,  the  int.TPsts  nro  not  v,.  t„,7    t,  ^ 

'!"■  "rgumont  against  an  intcsh.n.  i:„.    .._  ,    ""''^' *""' "^  "■"■"■"".  " 


*''•   *'■"'!■  V.  U,n-:in,m,->  V    W   (is-   y  v       iv    -,, 

'■■  "■"'-«,  10  Ir.  Kq.  ■>:,;.  '   '  ^'''   ^'''  •^^•''   ^■'■"'•- 

Tlioro  are  no  gi-ni,,,,!,  for  sniitiosinn-  s,;,/l  ,    ii 
-™l^a.     T1.0  point  in  ^iLr^S'tT'B:,^ 

i'-  i  :         :::;'"'  "-'^^^  -^  ^°«'  ^anno^oanlS 

^..wrasi:;:::"'S:TrTSr^::;^^°i 

'■'  ^'■"'■f*  T.  /JffAr.5.  '  ""'^  followed 

•■^il°crue*r  j""^'""?  ""-^^  -'"«••  ero^-re^ainders  appW 
Mcruer  clause,  see  Sullon  v.  .sv,//„„,  go  L.  E.  Ir.  25! 
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I  C 


A  ro, i.a.  ..,»t       1.  A  r,.ital,  tlmt  a  r".o„  is  ontitle.l  under  another  mstru- 
;,:;;?:;i',;:,L.  n,e„t.  ,vl,..n  ho  i.  „ot   in  fa,.t  ..ntith.a,  d»o,   nut   m   gener,! 


imlrnmoiit, 


R.TiHil  iiitlie 

will  .if  11  ifift 

by  th(.>  will. 


reiatiil  by 
codicil. 


aniount  to  u  gif*  by  th.  instrument  which  contuin,  the  reoitul. 
IIV/-////  V  ir'/nll,  2  Vent,  .-.(i ;  />r,»/w™r»/  v.  I'nM,  '«  ^  ™'  -■  • 
][,„;■!,  V.  //"/■-;»,  I.  K.  :i  Ivi-lllO;    f'"rm-«  V.   /".r,//   -j:)  V.. 

"75-  n,  ii„<joi:  /'„te<v.  o-w™/,(i8iw);iCh.;i4H;  ;/«,■.,  v 

V.  (\,rli>,  (1H1I5)  1  Ir.  aii ;  not  following  IIoH  v.  Lnt,h,  !1  Iv,. 
:i7r> ;  see  Trnny  v.  r/rrai-,  5  Russ.  '.'  I. 

■>  It  has  been  sai.l,  thi.t  a  rerital  in  the  will  it*'lt  of  a  <^v. 
,„  n.ade  by  tho  will,  when  in  fa.'t  it  eontuins  no  sueh  g.li.  i- 
■'  conclusive  evidence  of  an  intention  to  give  by  the  will,  a,.! 
,„„ou„ts  to  a  gift.  See  A,ln.,.  v.  A,k..s,  1  Ua  o  10  ;  and  ," .; 
]/,rd  Broughnn.,  -If  a  man  says  '  1  have  in  the  first  prl  "1 
my  will  given  such  an  estate  to  A,'  A  shall  have  that  ,M„|,. 
though  the  gift  is  not  contained  in  Iho  first  part  of  the  ^^.ll, 

:i  CI.  &  V.  p.  ■j:-.2.  ,  ,  •    , 

There  nprears  to  bo  no  decision  in  support  of  this  do.  Iiii'.^. 
It  must  be  a  question  of  construction  in  each  ca.se  whethci-  tho 
mention  of  the  supposed  gift  itself  amounts  to  a  gift  or  not. 

3  A  reference  by  eodieU  to  something  as  given  by  tl.e  «ill. 
which  is  not  in  fact  given,  when  there  is  something  else  j..iv,.... 
to  which  the  codicil  is  an  incorrect  reference,  or  an  ina.e.inite 
recital  of  a  gift  by  will,  for  instance,  a  recital  of  what  wi.=  a 
life  interest  as  if  it  were  an  estate  tail,  will  not  affect  the  wm 
or  amount  to  a  gift.  Shn-atI  v.  OM;,  7  T.  B.  4^.i ;  NW*  v 
Fil-ijmi'<h  -i  V.  &  B.  2  ;  f'o«',,'/  V.  ililliiKjtmi,  3?  li.  J.  L-  '■ 
'Mi;  llo  Ai-iwl,r«  EM,',  Wi  B.  IC^i;  JIm-ktir.ir  v.  /;,'""'".'/. 
-do  B.  (;17  ;  ywjnd  V.  Nuil<'i't,  I.  U-  «  V-1-  "«•  , 

Still  less  car  a  gift  be  implied  from  a  recital,  when  t.ie  HI.. 
of  sti.-h  implication  would  be  to  cut  down  a  prior  expiv,-.  t-.i:. 
as  from  a  recital  of  a  gift  to  B  for  life  with  remainder  to  .s 
children,  when  tho  prior  gift  was  to  the  children  mnurdiat.l;. 
Hr  Smith,  'i  J.  &  H.  594.  . 

A  devise  of  land  subject  to  the  widow's  dower  does  ii"t  p-' 
the  widow  a  right  to  dower,  which  she  had  not  before.  M"  ' 
V.  A(l'iiii'<,  1  Ha.  537. 
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4.  A  codicil  may.  however,  be  referred  to  in  or.l,.r  to  ,how    Oi.,.  IT 
the  v,e„.  ,h..  „.„„t„r  In„,«,.lf  ,„„k  „f  ,h,.  ,„„g„„^„  ,„,.j  j,,  ^^.^  ,,,„_„ 
>vill.     IMrl,,,  V.  .l/ar(,«.  1:)  c.   H.  U8U;  OV«,..r  v.  Kapir.  :,"'"'""''■ 
W.  R.  l.)4i  /„  „  Vcn:  Uiidon  v,  Ingram,  (VHH)  2  {;h  r>L' 

5.  A  simple  gift  to  a  legatee  of  A,  in  additi.m  to  B.  w.mM  -inti. 

no  douht  pa,s  both  A  and  B.    Thia  ia  not  a  case  of  implioatio,,  ^f'^" 
at  all.  "'"■ 

Thu.,.  a  gift  by  a  testatrix  to  a  legatee  of  HIKM.,  -in  ad.lition 
to  the  .sums  owing  to  her  from  my  late  husban.i's  estate  " 
"here  the  testatrix  was  her  husband's  exeeutrix  and  residuarv 
legatee,  was  held  to  be  a  gift  of  two  sums  of  50(«..  for  whi,'!, 
the  husband  had  given  the  legatee  promissory  notes  without 
eon8>derat„.n.  as  well  as  of  the  :)()(«.  /„  re  How.;  Pike  v 
llamlyn.  (1898)  1  Ch.  15:). 

But  a  gift  by  eodieil  of  A,  in  addition  to  B,  whieh  the 
testator  goes  on  to  say  he  has  already  given  by  his  will,  when 
he  has  not  m  faet  given  it,  stands  on  a  different  footing  The 
words  "m  addition  to"  are  not  intended  to  o,,erate  by  wav  of 
Kitt,  as  the  te-stator  thinks  that  he  has  already  given  B  The 
pomt  appears  not  to  have  arisen  in  this  simple  form 

In  F«rr.r  v.  St.  Catharine  S  Coll.,  16  Kq.  19,  the  te.stat«r  bv 
eod,ed  confirmed  a  supposed  gift  by  will  and  gave  a  sum  in 
addition,  and  it  was  held  the  College  took  both. 

^^InZf""  "■  ^''"'"'""-  10  B-  ^59.  a  gift  by  a  third  eodieil 
«  oOOi.  m  addition  to  1,500J.  before  bequeathed,"  where 
500;  had  been  g.ven  by  the  will  and  5001.  by  a  first  eodieil 
''as  held  to  be  a  gift  of  2.000i.  in  all.  This  was  a  strong  case 
as  the  reference  to  the  l,500i.  might  veiy  well  have  been 
considered  a  mere  mistaken  reference  to  the  sums  already 

In  .Morgan  v.  lUiddlcmass.  115  B.  278,  a  testator  gave  his  wife 
00  .,  and  by  a  codicil  gave  her  a  "further  sum  not  exceeding 
300  .,  making  altogether  a  legacy  of  1,000(.  given  to  her  by  my 
»^1  and  the  codicil,"  and  it  was  held  that  there  was  a  mis- 

wd  sr   "''*  *" "" "'''""  ™''''*  '""^  ""'^  *""  5««- 

The  result  appears  to  be,  that  a  gift  in  addition  to  a  gift 
apposed  to  have  been  already  given  will  not  amount  to  a 
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gift  of  the  lunu  •uppoiii'd  to  have  been  given,  unlcM  there  i«  a 
context  to  aaiist  the  gift. 

6.  Sometimes  a  tentator  eatimntes  the  property  or  income  of 
a  legatee  at  a  certain  figure,  and  then  makes  a  gift  to  the 
legatee  making  up  the  property  or  income  to  a  stated  amount, 
and  it  turna  out  that  the  eatimate  is  mistaken.  The  question 
then  arises  whether  the  legatee  is  entitled  only  to  the  amount 
actually  given  or  ia  entitled  to  such  an  amount  as  will  make  up 
the  property  or  income  of  the  legatee  to  the  sum  which  the 
testator  thought  he  would  have.  It  is  a  question  of  construe- 
tion,  and  must  depend  upon  the  question  whethej  a  gift  of  the 
larger  sum  can  be  spelt  out  from  the  will.  This  has  been  doni' 
where  the  testator  expressed  an  intention  that  the  legatee 
should  have  at  least  the  stated  amount.  Milner  v.  Milner,  1 
Ves.  Sen.  106;  Trevor  v.  Trevor,  5  Russ.  24;  Ouaeleij  v.  Au- 
slrutker,  10  B.  453,  459  (a  case  of  some  difficulty). 

7.  A  gift  made  upon  a  mistaken  supposition  of  fact  cannot 
be  cut  down  or  altered  to  suit  the  supposed  facts.  Weatcolt  v 
CuUford,  3  Ha.  265;  Ivei  v.  Dodgson,  9  Eq.  401;  In  r, 
Segekke;  Ziegler  v.  Xicol,  (1906)  2  Ch.  301. 
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CANADIAN  NOTKg. 

On  a  devise  to  a  widow  for  life,  and  then  to  several  childnii. 
their  heirs  and  assigns,  and  in  case  of  failure  of  issue  to  .\ . 
and  in  case  of  failure  of  issue  of  A.,  then  over,  the  childnn 
take  as  tenants  in  common,  with  cross  remainders  amongst 
themselves.    Heron  v.  Walsh,  3  Gr.  606. 

A  devise  to  a  son,  after  the  death  of  the  testator's  widow, 
gives  an  estate  for  life  to  the  widow  by  implication,  though  tin' 
son  is  only  one  of  several  heirs-at-law  of  the  testator.  Ke 
Colliton  &  Landergan,  15  O.K.  471.    Sed  quare. 

See  Doe  dem.  Smith  v.  Meyers,  2  O.S.  301 ;  Affles  v.  Cuy. 
12  N.B.E.  174. 
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i;i:\MCAiiiiv. 


A.  t,  a  ,1,. 


'  ti  >((t(or 


WII,  A,l. 


',"■■;'■,'•'■'   "'■■'"•""nr    ci,.,.ivi. 

'     I  "I  1     I"!-    MNV    l.linp.is,,    „  7    — 

.  >-,.  ,        .  ll'V.,.„M„ii 

•>IM  ■'    u  IS   only  ,,f  (1,„  l,.f.,r,.  ll„, 

■■  '■■•'■  '•■I;    1  Iv,.  AI,. 
I.  l-.'s. 

^'■■Ili'Ki'     11,1,.,    «!„.„.   „ 

'liiM..,  il,„ii-li,  if  til,. 

In    lis  .~.  tl,,.,.,.    ,(.„,   „^, 


I'iniiii    (,,   III,.  Will 

•■I' ■'■"■■nl,  mi.lu  ,1  ,„iiv,.y,.,ii,.,.   „f   t 
'■^'-I'l  a  mort^'ii;-,.),  tl„„i^,|,  111,,  ,,„ 

I, .{.Ml  ,■>';, I,..         /,„,.,/   /,/„,,„/„■,    ^.^,^^,^   ^,^^ 

'•'•  I'l-  I;    I  ./,irm.  111,,., I,  lir;'.-||, 

l'.lllili,,ll    WILS     li„     |.s,,.,,,i,,„     ,  ,     ,1 

'"'"'■■"'"■'■  «"^  'ii"'l..  I„  „  ,i,„, 

I'.ilili,,,,  ivus  ,.|f,.,.t,„l  |,y  ,,  ,„„,„  ,„,„ 
■••■v,.,;,li„„.      f;,.„„f  ^.    /,,.„/,^,,,    ,^    J,    ;j  J,  ■■.„■; 
A..,I  .,  dovis,,  „f  la,„,  ,o„,,„„^„,  ,„  ^„     ;_.^  ,^;; 

•l.-em  eon,i,„s..,l,oxeor,t  an  act  by  ,vhi,.h  su,.|    .11    i  t 
M  aa  aforciicl,  .shall  p.ev,.,.,  tl.o  o,,emti,„i  o      h,  15 
w.th  rospoct  to  sucli  estate  or  iuterest  i,.  L.J,  J„l 

-t.ast,.te.,.t,,r.ia,lWop,,,>:::i:     ;■•— 
tho  time  of  liis  deatli.  ^      "  '" 

Tl.is  section  applies  to  oases,  in  whi.h  a  gift  would  1,„..„  >,        ^ 
wilier  V  revnl-„,I  k,.  „u..._.:         „      .       ^  "  *°"'''  '"'™  been  Th, 


^™e.,.vowi^a.te™ti™;;':;;xr:: 


^■^es  of  tr;^x 


",  i<s  oira.  i,M;  toril  y.  De  Pontci   "«■">' 
' '  adeinntif,,] 
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I  c 


Okkf.  LTl. 


Gift  hy  nudU'il 
fur  imnxiwf 
«)iii'h  fiiiU 
lriiu«  will 
uuiltfetib'il> 


Pi'|M>ii(lont 

rrlrttivf 


Tlicp'foii',  wliiw  11  will  ilisp'w'l  "f  II  I'liii'l,  wliii'li  til"  tintntor 
uflerwiirl"  cli«ii"!ii'il  of  li}'  ii  il''<»l  in  smli  i>  way  that  tlu'  IpiK'T 
ilis|iimitioii  wiw  voiil  m  In  mii-llflli,  tliut  llflli  |iiik»ii1  uml'  r  tin' 
will.      /«  ir  »•.//»  ,■    llnnll-t'l  V.    »'.//..,  tj  CIl.  D.  fiM;, 

■\VliiTi'  tliirii  in  (I  ptt  of  the  ri'Kiiluary  iicrMitmlly  \<y  will, 
mill  n  siiccillo  jji"  ''>'  »  ">■»•  ociilii'il  rollowcil  liy  n  Kiil«ci|iiiiit 
dicliril  giving  all  tlio  |H'r«oniitly  fur  n  iHir|i".<c'  wliiiOi  fails,  tin' 
ri'^'iiliiiiry  gilt  in  tlio  will  .md  tlin  K|ic(illc'  gift  in  the  flrat  ivi.liril, 
which  ore  not  in  terms  ri'vnki'il,  tiiko  I'lti'.t.  Ik  re  I'li'rim,,,,! : 
tli,l:„;,„r.i  V.  Il,.,m;  l-".  I'll.  I).  ■I'.M.  liHS. 

lint  if  tlii>ri>  i»  n  ilcvifo  hy  will  to  A  iilmolutrly,  iinJ  hy  ii 
v,Mn\  till'  fumo  hind  ia  di'visi'd  to  A  for  lifn  with  rnnmindiT  to 
11  iind  thu  ronminchT  full",  tin'  ili'vinn  hy  tlio  will  i.s  ncverthi'lcs.* 
rc'voki'il.     Hi(l„i-  V.  Sfm;/,  ■.':!  \V.  K.  U7. 

Tho  ciisos  on  tho  iloctrini'  of  doiii'iulont  ri'lutivi'  revocation  ii< 
iilfc'iling  ]inil'nte  hiivc  hfoii  dimiiBscil  iiiiti-,  p.  4'.'. 

Tlio  sani"  ■!  rtiiin'  upplict  in  a  Court  of  C.pnstrui-tion,  thi'only 
dilf'Tiuci'  being,  lliiil  till'  intention  to  revoke  ii  former  gift,  only 
if  II  unhseiiuent  gilt  ia  elVeetniiUy  nmde,  must  ni'pcnr  on  the  f'lr., 
of  the  inBtruinent.  No  eNtenial  eviileiue  to  prove  tho  depin- 
deiiey  of  the  two  ^,'ift.*  ia  iidniiasihle. 

Thus,  if  II  legiuy  is  given  by  will  to  A,  and  hy  a  codieil  the 
legaev  to  A  is  revoked,  and  the  aame  legacy  is  given  to  11,  who 
]irpcleiense»  the  testator,  or  for  other  renaona  ia  incflpahle  cit 
taking,  the  h'gaey  to  A  is  iiovertheleas  revoked.  There  is  in 
siieli  a  ca«o  notliing  to  show,  that  tho  legney  to  A  was  only  le 
bo  i-pvoked,  if  the  legacy  to  li  was  effectually  made,  or  in  otlicr 
words,  no  case  of  deiiendent  relative  revocation  is  made  cmt. 
Frriic/,'.i  r«ve.  Holle'.s  Ah,  Devise,  O.  1;  T'ij,j«'r  v.  Tiijr;:  ' 
Iv.  ct  J.  litio  ;  Ncri//  v.  JIuM.iM.  ^^>^  11.  ml ;  Qiiiiiii  v.  /(»//.- 


Kc, 


lacnpacity  nl 
beninciarj. 


JMnv.  Storii,  -':!  W.  It.  147;  In  ir  Cirn/ :  .Vitrl,'!! 


V.  AVmc/,  (l',)01)  1  Ir.  Kl. 

It  has  been  said,  that  the  doctrine  of  dependent  relalivf 
revocation  has  no  application,  wlicro  the  second  disposition  l;cil* 
not  from  the  infirmity  of  the  inBtrumout,  but  from  tho  ii:e:ii'ii 'ity 
of  the  bencliciary.  1  Jnrm.  lot),  Mrd  ed. ;  1  Wms.  K.xers 
10th  ed  ll:!. 


But  this 


mere  clistinction  of  fiiet  and  not  of  prim  ipl'' 


KKVlM  AIIOX. 
It  mny  oven  h<  ,Ioiil,t,.,l  tt|„.,i„r  it  , , 


llnit  llM'il.>,.t,ii,„„f  ,1,, 


!■      'lio  filwa  ill  f|„.t 

tliM.iry  K....ni«  (,,  i„, 

«• ■■■ M,.K,:::';;::;':;:i;'';7 '''■■"  7:'''''-''''"''^-. 

'-t:::;';::;:;;:;:;::;::;:.-r-::^^- 

;:ni;:::r;;:sr"'''^-^ ^-' < .-v.'..:;: 

..-r.::;;::::;!::^        •■'■- 

-'::r;::-;j;:;;:r '--ir'''^^^^^^^^ 

'^"-'.■.^a,.,,,ii;„.,i,,.,,,,,,'    '  "  :™;-"«->'';'vi-i 

'';';7-" ■ ■■■■'I- .„.. <ii..  it  :,:■;:""■'■ 

'"■M  Hint   t  Ka<  lint      'l'l„.  1     ■„  'L"">'~l-     It  «ns 

-■i''-'oa,,i„  ;,,i,;r; ;:'' 7" '''r''"'^' "''•"'■'■■• 

Th,.  .  n.vnmtiDii  iluii.s,.  iuli-,.],. 

-"^^  "f  ^<-oati„„  mil,  t :  „i/ : ,;:':  '\""'  "'■:•  ."■»  m^ 

■  ""''"'■  """■•  '"^•'""S  tl«  gift  nf  ,1,.,  „.atch  rov„k,.I  f 

»;'•>'  "f  '•"■■-ed  that  her  will  .,„.,,.,  lii.    J  J  '',:'"'  -"'^ 

1-1  -t  I'-u  insert.,!  tla-reiii,  it  «•«»  lidj    ll    ,         "  """! 

■»™.oy  was  not  rev„k™l        A...    /.  .  ■    ',""',;'"'  "'«  '^'gacy  of 

LT.  ■,)1.  "    "  ■     ■""■'"••'■    ''"Ulv    V.    i>„^^(,„_    5y 
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Gifts  will  not 
be  conhiderL'd 
revokwl 
further  than 
is  m'CCHsary. 


EKVOCATION. 

If  property  is  given  to  A  for  life  with  remainder  for  her 
chililreii,  nn<l  liy  n  codicil  nil  ),'ifts  in  fiiTonr  of  A  are  revoked, 
the  remainder  to  the  oliildren  remains.  Alt  v.  (Inynrij,  8 
D.  M.  &.  O.  •.'■-'1  ;  a,-<-r„  V.  rril,r,  ■>-  W.  li.  ;ift  ;  47  L.  J.  C'h. 
78:.!;  //(  ir  Wliihhorw  ;  Wl.lfrlmnir  v.  /^.<^  (VM»\)  i  Ch.  121. 
15nt  if  the  ori),'iniil  gift  is  to  A,  followed  by  a  direction  to 
settle  it,  and  the  gift  "  to  or  in  favour  "  of  A  is  revoked,  the 
wliole  gift  may  be  revokeil.  Tnhnr  v.  rrriithr,  'Ai  W.  U.  872. 
AVhere  property  is  given  to  A  for  life  with  remaimlers  over 
and  the  gift  to  A  only  i.s  rev.iked,  Imt  the  property  is  given 
absolutely  to  H,  the  whole  original  gift  is  revoked.  Mni-rni/  v. 
J„lni>:lt,ii,\  :!  1).  &  War.  t4;t;  /•'/■// v.  /•>//,  !'  .Tur.  8i)4  ;  see  Wilk 
v.  Wilh.  -i  \V.  U.  I!  ;■  17  .Tur.  looij  ;  If.injmim  v.  I'niilillil/uli, 
1-2  W.  E.  1047. 

So,  where  theiv  i.s  a  f;il't  to  A  with  excoitory  limitations  over, 
and  the  trusts  of  the  will  as  repirds  the  gift  to  A  are  revoked, 
tlie  gifts  over  are  revokeil  !iB  well.  It iiilntt  V.  Iloiilmtt,  2  Dr. 
■,'") ;  see  als  i  Hnufiir-I  v.  Kinlhi-:!,  I  Do  (}.  &  S.  Ii7. 

AVhere  iin  estate  was  lievived  by  the  will  for  life  witli 
remainder,  and  by  a  eodiiil  the  testator  directed  the  estate  to  be 
sold,  but  no  ilireetions  were  given  as  to  the  proceeds  of  .sale,  it 
was  held  '.hat  suih  proceeds  must  bo  held  on  the  same  trusts  as 
the  land.     AV  r/<///i™/;  Vliiffn-ld  \.  »  «toH,  73  L.  T.  5:i. 

A  revocation  of  all  devises  and  bequests  in  favour  of  A 
revokes  a  special  power  of  appointment  by  will  given  to  A.  //' 
re  JImiiijh  ;  Ciiitii/  v.  llruiiijli,  US  Ch.  D.  450. 

Whi>re,  under  a  special  power  to  ap]ioint  to  her  ehildrer, 
a  testatrix  appointed  to  them  and,  upon  the  death  of  o\w  of 
them,  she,  by  codicil,  appointed  his  share  to  his  children,  whii  li 
was  void,  it  was  held  that  the  appointment  by  the  will  was  not 
revoked  by  the  limited  appointment  by  the  codicil.  Dinjui'l  v. 
Frmn;  :il  Ch.  D.  44(1. 

2.  The  dispositions  of  the  will  will  not  be  disturbed  more 
than  is  necessary  to  give  effect  to  a  revocation  by  codicil. 

AVhere  there  was  a  gift  to  a  daughter  for  life  and  then  to  lar 
children,  and  by  codicil  the  testator  e.-cpressed  a  wish  that  liis 
daughter  should  not  marry,  and  in  ease  of  her  marriage  or  de.itli 
gave  the  property   over,  it  was  held  that  the  gift  over  was 


Clap.  I, VI. 
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•-1J  not  takoofctaud  the  chid    l,k      ^7"'  ":"*'""  "" 

(INUO)  1  Cb.  44(».  """"■"l  took.     Jl.u/,;/  V.  I!r,u,uM..,„, 

AVIicro  nuimilic.^  wcro  irk..,,  i         i  • 
tl.oir  child,.™,  and  brood'     1    ,  "    "''  '"""'-^  '""'  ""■"  '" 

remains  on  th.  oHkt  fund  and  dc-s  n^t    '    ,    "'^  '  "'»  ^■'"■""■ 

S",  too,  when  hmd  is  giv,.„  subi,.,.        •'','"''• 
devise  is  afterwards  revoked     h„  d        "        '*''"  '"  '^'  "'"'  "'^ 

Whe.  „orsona.t;;    di      ted       'l     ""''  '''■  *  "•  ''^"■ 

-">t.,  and  the  tru'ts  ofT      re  ;r..;"'"V       ""^'^  '""'  "^  "^""^ 
"■<«red,  then,  if  an  intention  eat   ,     .  "^  ""-■'^V'voked  or  S:™:? 
codicil  to  keep  the  two  da^esri,!      '     J^"™  '  ?  f '  -'^  ^-^^.S 
of  the  personalty  win  follow  the  alto  „  !       '      '  '">"*^"'»»' 

w «.,.,.,.„„ ,.  i.„.,"!t!  :^':'t '™^"^";"-"^-- 
JV'-'"^  ■'"'■"^ ■.*-^j  w  if:;  VT ' 

The  same  j.riuoiplo  amJie,  if  „  i 
•;  a^certaine.  V  r.^<^^'^ l^^^:^  f ""  *"  l"-""-  *o 
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REVOCATION. 

But  if  tlin  gift  is  "f  money  to  bo  laid  out  in  TOJ^mnng  ewtniii 
l,romi.es  uu.l  tl.n  Buri-lus  is  given  to  the  same  i.crsoux,  to  wnom 
tlio  i-romi....  lu-o  devise,!,  and  tlils  latter  deviso  is  revoked,  tl,o 
gift  of  i.er.sonalty  also  tails.  WMnn,.,  v.  FMrr, !)  W.  11.  4.).). 
;i  Where  tliere  is  a  gift  by  xviU.  and  tlio  testator  by  a  eodieil 
makes  a  disposition  in  favour  of  tb'3  legatee  whieli  is  expres.,ed 
to  be  "instead  of"  the  disposition  by  tlie  will,  the  effect  may 
bo  to  substitute  the  disposition  by  tho  codioil  entirely  for  the 
,vill  80  as  in  elfeet  to  r,.voke  the  gift  by  the  will  or  to  leave  tho 
Rift  by  the  will  unalfe.ted,  <.xoept  s^  tar  as  it  is  inconsistent 
with  the  eodieil.  !>..■  v.  J/.-, /,«./,  0  Man.  &  G.  HIH;  /"  r. 
7I7/-W.,-  A'"//  V.  l),;Mr^l,  (lM»-'>  1  C'h.  '->■>. 

IL  a  eodieil  is  made  for  the  purpose  of  making  a  particular 
alterati.m  in  a  devise  by  will,  but  the  way  in  which  it  i,,  done 
i8  by  revoking  the  whole  devise  and  repeating  it  in  tli<.  codicil, 
with  a  material  omission,  which  has  nothing  to  do  with  the 
particular  alteration,  and  was  probably  not  mtcuvl,  the 
omission  cannot  be  supplied.     IIMr  v.  lfo.nl/,  8  Yes.  'J7. 

4  A  -ift  by  will  is  not  revoked  by  an  erroneous  recital  of  it 
by  a  codicil.  Va.,!il,a„  v.  lh,b.,  I  Kee.  o8 ;  Itr  S.,M.  - 
J.  &  H.  rm;  -V"'"  V.  7"//,r,  Kay,  (i-'4 ;  Vm  (IrMi,  v. 
Ih^wr/I,  (1S9T)  A.  C.  li-W. 

But  an  emneous  recital  of  a  gift  does  not  prevent  the 
revocation  of  the  gift,  if  the  subsequent  dispositions  arc 
inconsistent  with  it.  7.'.^  .V">'j"'<"> :  "'"JU"'-''  v.  ir„„,j.,r.l, 
:10  W.  R.  !l-'0  ;  31  ft.  -'"'T. 

r,  It  has  been  faid,  that  a  revocation  grounded  on  tli,' 
assumption  of  a  fact,  which  tui-ns  out  to  be  false,  does  not 
take  effect,  "being,  it  is  considered,  conditional  and  depend-i.t 
on  a  contingency  which  fails,"     1  Jarm.  147. 

Probably  the  proposition  is  too  broadly  stated.  There  is 
littlo  or  no  authority  directly  in  point.  The  true  vic.v  may 
be  that  a  revocation  grounded  on  all  assumption  of  fact,  whkli 
is  'false,  takes  effect  unless,  as  a  matter  of  construction,  llie 
truth  of  the  fact  is  the  condition  of  the  revocation  ;  or,  i.. 
other  words,  unless  the  revocation  is  contingent  upon  the  fad 
bein"  true,     t^ee  T/inm"-'<  v.  Uoin//,  18  Eq.  1118. 


INCOXSISTKNT   CLAUSES. 


J0gacie8  to  hi3  aster's  gmmWiiMren,  "they  Lei,,..  „11  ,],„,. • 
when  in  fo/.*  *i  •'    "' i"n    ii'l   acnu, 

ynen  .„  fact  they  were  not  dead.     I.,rd  UuRhborouoh  ..id  ■ 

There  ,s  no  revoeation,  the  cause  l„.i„.  f,.i8,  -     p      ,  ,         ' 
tme   construction   of  that  will  w.s       ;;t  ^ '-''b- '1- 

contingent  on  the  death.  '  '"  '"'""""""  «"^' 

In  Dor  d.  .fi'm,„v.  iV«„.v,  10  A    &  V  -.n    .1       .. 

"alb   ntel  .„  ,|„s  conne..tin„,  there  was  a  device  to   -V  for 
hft>     e,na.„derto  his  first  and  other  sons  iu  tail,  ren„  i  ,d  r 

is»"o,anni:^cdih:t:ri:'':Lf':vr?'rr 

r    '  """  "'"  ''"■'*  •-r  tl'o  will  was  not  revoke.l       Tf  ■ 

J.V0W  the  gift  of  the  hou.,  which  was  ,::■«  as  ti::t 

will  was  held  not  revoked.     Thcrt  he  r  '      '  ,      f  ^      "'  "" 
»ineh  was  not  to  be  found  in  ^:^j:':t      ""  ™^  "  ^'"''• 

-•-"taken,  or  tie  he  s  tateHLrr' •■■  "'""^"  '"^  "'^'^  '» 
^^eUakesetfect.     .....::'-:^:^-:-^ 
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Chap.  LVI. 


Oitt  of  tlio 
same  prdjH  rty 
tu  two 
pontoLt*. 


Gift  of  the 
te^tator'a 
whole  estate, 
and  of  a 
rPMidue  in  tho 
same  will. 


Rctiidue  ai)d 

residuary 

le^tee. 


writitip;,  proviiili'il.     Itr  Spiimi- ,-  llml  v.  M'(:,.^hjii,   ')\   L.   T. 
.■/)7;  :il  W.  l:.  .V.T. 

If  i»)s»iblt'  i\w  Court  will  recoiicilu  two  disjiositious  iiji|iiircntly 
inconsistent.  .Sfo  Kerr  v.  JlKmur.^x  Clinton,  8  Eq.  4(i-' ;  In  n 
lliimilcr ;  lli/mikr  \.  Vhirke,  IS  (.'li.  U.  17. 

Thus,  if  tho  sauK!  iimiicrty  is  f,'ivcn  to  two  iicrsnns  in  U-f  in 
two  ilill'erent  jinrts  of  tliu  will,  tliey  will  take  as  joint  tuiiiuits. 
riinniwiiry.  1  «;■<//.//,  I'low.  4')1;  llriiui'/l\  f Vw,  C'ro.  K!iz.  ■' ; 
606  S/lrrmll  V.  Sn.llri/,  2  IT.  &  K.  14!1,  Kl-J. 

This  docs  not,  however,  ajiply  as  helwcon  will  and  eoilicil 
Hr  Ilmiijli'x  Exilic,  l")  Jul-.  '.IVI;  -'(>  L.  .1.  Cb.  t-.'2  ;  /,>"«<  v. 
£e<iiis,  1"  Sim.  lor., 

So,  too,  if  laud  is  fjiven  to  one  ppison  without  an.I  to  auothci 
person  with  words  of  limitation,  the  latter  wiil  take  a  lee  i;i 
remaiuder.     Oriiiriiof  v.  M'nthin^,  L.  It.  (i  C.  1'.  6U0. 

Similarly,  ivlu-re  immediate  interests  in  fee  and  in  tail  or  in 
fee  and  for  life  are  given  in  the  same  lands,  the  devise  of  llic 
fee  will  be  eonstrued  as  a  remainder,  whether  the  devise  of  l!i" 
partieular  estate  precedes  the  devise  of  tho  fee  or  uot.  I/'«V,/, 
V.  Dtrbii,  Yclv.  2UI);  see  Coiiijmxl  v.  Cuiifiucil,  lii  \V.  K.  loi- 

In  cases,  where  the  whole  pc-rsonalty  is  given  to  a  \«-i>  ii 
absolutely,  and  then  there  is  a  gilt  of  the  residue  at  her  deiia^' . 
tlie  i.'arlier  gift  has  been  held  to  be  for  life  only.  Hhirr'ili  \. 
H,utt,;i,  2  JI.  &  K.  14!) ;  He  Brook'n  Will,  13  W.  U.  57:);  ;/.,, 
V.  Wenlropp,  !l  W.  It.  U.-Sil. 

And  the  some  coustruetion  has  been  adopted,  where  tli'O' 
were  no  words  refenaug  to  the  death  of  the  first  legatee,  bul  ill-' 
gift  was  to  her  children.  In  re  lliiijxlinic'n  Trmh,  '-'4  \\'.  I! 
87-J  ;  25  W.  11.  (J59  ;  46  L.  J.  Ch.  567. 

AVhere  there  is  a  gift  of  the  remainder  of  tho  tr.M  iM - 
property  in  words  constituting  a  good  residuary  g:lt  ti 
A,  followed  by  tho  appointment  of  B  as  residuary  legate,  tli' 
two  provisions  are  not  iucousistcut.  Annuity  funds  and  liip'"! 
legacies  fall  into  the  first  residue,  and  B  will  take  if  tlic  piiH  tJ 
A  lapses.  l)<iri.i  v.  Beimrt,  'M  B.  \iiti  ;  KelriiKjIoii  v.  /'/'/", 
21  W.  U.  l^il  ;  Brixton-  v.  Mme/i,/,l,  31  W.  R.  88  ;  In  -v  /.H' . 
Uarrixoii  v.  Isaac,  (1U05)  1  Ch.  437. 

If  the  will  shows  that  the  residuary  legatee  eannot  have  beeu 


REVOCATION. 

of  the  flPst  residuary  g,tt.  if.  for  iurtanc,.,  A  and  B  are  both 

"  ,      '"".'.""'  """""d  '•™"l"''.    He  Jcuop,  11  Jr.  fl,  i-,i 

Jl     L7TP'f.\'''  '"^""'  '^'"''^  "  -"iluary  gift  by 
will,    ia,-;  0/  ffarrf„™*e  v.  Dougl,,,.  7  C.  &  F   795 

Similarly,  where  a  gift  of  all  the  testator's  pr„„e.rty  is 
f  owe.,  by  gifts  of  speeifle  portions  of  it  or  vJZ^lXot 
^u.y  take  effe,.,.  rwW.w  v.  Le.pn.re,  ,  Mau.  /s  iT 
V  :  ,14  "7"  "  ;  "•"^-  "  *^-  ^-  ««^  «"""-  V.  «,Mar,,  1« 
J.  474;  Koberlson  v.  Powci;,  3  X  R  4.33 

.ife     ;r?.     !    ^^''/P'*^'*^'  *^»»*^'^«  ««  well  as  the  residnary 
«'fu    ifermorf.  v.  MacdonaK  L.  R.  i  k^.  457;  ;j  Ch.  584 
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CANADIAN  NOTES. 

^0^:^  :l:  t:  f^^ '" "  -"' "-  "-^'^  *-  'a--- ' 

".HI  eatn  otner,  the  later  one  nrevails  t/i  *h«  „..    .  i!Ua«». 

a"d?h:;irorr;::iur  'r^^^^  -^  ^'-  "> « fu„d,.^„^. 
2-eiLrestt=r'tr:^r;st    '■• 

p-L;iS::™SthrrnT  '"^  ^'■^»^"'-  -^ » 
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•■  And  " 
ohanjced  into 
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Fonrth  " 
obanffed  into 
"FUth.- 


ALTERING  WORDS — UNCERTAINTY. 

I       C  HANOI  NO  Words. 

The  Court  will  change  a  word,  when  it  appears  from  tli' 
context  of  the  will,  that  the  word  was  incorrectly  employed  !■> 
the  testator  in  place  of  some  other  word. 

Several  eases  in  which  "or"  has  been  changed  into  "and," 
and  Dice  versa,  have  already  been  mentioned  in  the  discus-simi 
of  the  construction  of  gifts  over.  It  remains  to  mention  sdiiic 
cases,  in  which  a  similar  change  has  been  made  in  direct  gilts. 

When  there  is  a  gift  to  a  person  upon  one  or  other  of  twn 
events,  "or"  will  not  be  read  "and,"  as  the  result  woulil  ln' 
to  make  the  conditions  cumulative  instead  of  alternntivp. 
Hauksuorth  V,  Hawks  worth,  27  B,  1, 

And  it  seems  in  a  condition  precedent  to  vesting  "nor"  "ill 
mean  "or  not."  if  the  result  is  to  vest  the  gift  in  eithir  "f 
two  events.    Mackenzie  v.  King,  12  Jur.  787 ;  17  L.  J.  Ch.  W. 

On  the  other  hand,  in  some  cases  on  the  context  of  tin- 
will,  "and"  has  been  read  "or,"  so  as  to  vest  a  gift  in  iilli  rria- 
tive  in  Ul'U  of  cumulative  events.  Hants  v.  Haires.  1  Vi'< 
Sen.  13;  Jackson  v.  Jackson.  1  Ves.  Sen.  216;  Staph  tun  v. 
Stapleton.  2  Sim.  N.  S.  212.  with  which  compare  Mahm  <ii«r:i 
V.  Matmesbury,  31  B.  407 ;  Maynard  v.  Wright.  26  B.  lis'i 

Upon  the  same  principle  the  Court  has  changed  tlii-  "i>r.l 
fourth  into  fifth,  where  it  was  clear  upon  the  eonatrucli  ■"  "' 
the  whole  will,  that  the  testator  intended  to  refer  to  the  fifth 
and  not  to  the  fourth  schedule.  Hart  v.  Tulk,  2  1).  M.  i  (i   "" 
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^' "^".-v/. /,,.,„ ."^^ •..■^:'' ^- ^>""  ^«  <■'•■  1-.  i^i: 


Sl'I'I'I.VlN,,  Wdlips. 

supplying  scimu  w„rj,  wl,il„  „t  tl,o  ..„      .■         , 

-i»  n„.ko  ,b.  will    onsil,  i    "      ""  ""  '""''• -■»"™ 

-  A::ii;:::ir,;'r;rt'r:'::  "t  "-'  --  v-- 


(ithfT 


the  whole  to  Im  in  t,.„.t  f  ,  °^  '"'''  cl^'W,  """■'"'>■'« 

.-le  to  DO  in  trust  for  suoU  one  c  lild  his  »,•  /„.,•  ■  .      .       Kta,-m,mt. 
™<1  adniinistrntors,  and   there  u-nv„  ,  s-'secutors 

■'--"Ptive  share  of  eve  y    ue         .rr",       '''"'^''"^  "" 
'»-oe  until  his  o.  /,„.  s  L  »!,..  "  "''  '''''  ""'"■ 

'*'  daughters  to  be  int  ed  '^'th!":™:  "f ''' '^f  ""* 

..      r  or  uaughter»  shall  marry  under  that 
;j  <■  ■> 


t 
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01UP.1TO.    ngc',"it  wuH  hel.l,  tliat  tho  gift  to  .liiuglitiTs  vrMwl  on  tlii'ir 
—  attaining  twi'nty-onii.      Itr  ll»uh    Di'""  v.  Ilrlhriinil"",  '>■ 

I..  T.  7;j;i. 

In  u  sonicwlmt  tiniihir  ciiHo,  wliciv  tluTc  wor»  limitations  to 
iliiofjlitura  for  life  witli  Mnnindfi-  to  tliclr  cliiLlrcn,  nnd  tli.^ 
liinitutiou  to  tlio  diildron  of  ono  (l.iuf,'lit.T  «ms  omitted,  it  Wiis 
supplied  upon  tho  general  intention  of  tlio  will.  /«  ir  Ui'lfrrii : 
JMfm,\.  llry,iai^,iiai.V.  VV-) ;  seo  AV  Siuill, :  Il.iMonl  v. 
Clmt'llii,  !•<  I^.  T.  -Ki;  M'lhr  v.  Ilniulnr,  :i:i  Cli.  ]).  \'-»^. 

So  when  there  is  a  gift  to  A  in  tail,  and  it  ho  die  over,  tlie 

words  "without  issuo"  will  ho  supplied  in  tie'  gift  over  t.. 

,(»««.,  1  And.  :i:l. 


Tho  words 

"  without 

iHKue"  Bup- 

Kdl^t     satisfy  the  inipliedeontingenev 


It  prier 
tail. 


.Ntllto 


Altbott  V. 
MidilteloH. 


Anil  in  ii  siniiliu'  ease,  where  tin  re  were  devises  to  severiil  in 
tail  inul  the  interest  of  one  of  the  tenants  in  tail  was  given  im  r 
to  another,  "it  ho  died  living  Aliee,"  tho  words  "wilhimt 
issue  "  were  Mipplicd,  there  heing  a  gift  over  of  the  whole  upon 


-ithout 


SjlilMnnl 


death  of  all  tho  tenants  in  tail 
SjiiiMiiiij,  Cro.  Car.  IH.). 

Tho  e.\treuio  limit  to  whieli  the  Court  will  go  in  supiilyiii;.' 
words  in  sneh  eases  i.s  jirohahly  nnirked  hy  AMotI  v.  MiilMha, 
7  ]I.  L.  CM.  Tho  gift  there  was  of  pprsunalty  to  the  teslatur's 
■wife  for  lite  and  then  to  his  son  for  life  with  remainder  to  tin- 
son's  ehildren  and  "in  ease  of  my  son  dying  hefore  his  mother  " 
over.  The  son  died,  leaving  a  child,  and  the  House  of  LurJ? 
held  Miss.  Lords  Cranworth  and  Wensleydale)  that  the  wools 
"  without  children  "  must  bo  supplied  in  the  gift  over,  so  as  tn 
leave  tho  child  of  A  in  possession  of  the  property. 

However,  it  tho  testator  expressly  distinguishes  death  in  tho 
lifetime  of  a  tenant  for  life  from  death  without  issue,  il,  (or 
instance,  tho  gift  over  is  either  in  the  event  of  death  hefoie  tlie 
tenant  in  tail  or  in  the  event  of  death  without  isbue  at  any  tiiiK. 
the  gift  over  must  be  literally  eonstrued.  Kutlmiml  v.  Lu'l. 'mil. 
L.  R.  :)  Eq.  487  .V 

Where  a  testator  bequeathed  tho  remainder  of^jp  pr^  iperty 
"  and  any  other  property  of  which  I  may  die  posJWf'l.  ""'  ' 
nominate  my  son  my  eveeuto."  it  was  held  that  th»pBidue\va» 
undisposed  of.     Drircr  v.  i))W(|>!  L.  J.  Cli.  27!l.  _ 


UVCERTAmTV. 


If.VCKKTAINTV. 

m^l^n:^^''""""' • '>■  -'-'-""  v.i 

Tl.u., ,.  gift  „f  „„„„  „(  „,,  ,,.^^„^  ^_,^ 

rau-b  ought  to  1,0  ,.x,,„„,],.,i        ,„  ,|,i,     ...  .""'.'  '"7 

l.rovi,lof..rI.i,,l„ugl,t,.,.(,„.      '     •,    n  ,       "  """  "'"' 

.  ai    ..xeeii  or  for  li,.,  ,roul,l«  (/-, ;  „  gif,  „„,,.,,  „f  „,^  ,  ,' 

..... .t,.„  of  „  ,1011,,.  ,„„,  „„,,,„,  ,,..,,  ,„„^^  .^  ,,_  «  "• 

1.    oxpoiisoof  m,„eouto„(,.);  „,„,  „  ,„■„  „,     ,„,,;„„,  ^    " 
■~     .,M,i„..f.^^^^^^ 
M'l  effectual.      JImm/  y.  Ji,,-,,,,,   I    1!,,.,    ,-,Il     „. 

^'';*y^.,w,.,.,:,(,,,-^,,j:;.2j;;:,;;:T™ 

m::.^:zt '"''-'"''-' ''-^^^^^ 

A  gift  of  .,„,  „,  ion/„  „,  „  ,„„,  „„j  ^^^.^^ 

-...ut,wil!  boeo„.,truod  in  favou,.  of  the  legatee's  a  gif^] 

",o„7,«,«,  I  Cell  ■),,•,.  ,.        '.'   ; , ;  -•  •  ^'"""j"""  V. 

„    ,       '"     '«  "-'■'■""■.^■'l  .s  vei.l  ;  ,18  i„  „  a„vi.,o  of  Bueh  ho,i.es 

The  objeets  of  the  gift  niny  al™  be  n„.ortain,     TIiu.,  a  gift 
;;nJ-™"fA«hoba»sevoraUousi8voia.     /.»„W  v.  ^^^ 
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Obtp.  ITIX. 

(lift  tu..ue 
of  B  uXvm. 


A  chiM  mny 
menn  first- 
born child. 


ALTEIIINO  WOllPS — USraUTAINTV. 

In  lilii'  miiiinpr  n  pifl  tn  one  nf  n  clu",  nj  1i.  our  i.f  tlio  fiis 
(if  A,  is  vnicl  f'lr  uiu'crtiiiiitv,  tlnmuli  iit  tli"  (.■stiiturV  ili'iilli 
tliiTO  nmy  U<  mily  ou"  nu'iiiliiT  of  tin'  Ai\m  living.  .N/.wA'  v. 
7v'h««7,  2  Vi-rii.  <i-21,  li.'*;  /"  '"""«  /'";/''».  -  Sw.  &  T.  «i:!;  /» 
ioHM  hhrkmll,  ■>  V.  I).  72. 

A  gift  to  nny  ImmU  iiiiw  of  A  is  in  tlio  Bonio  onan.  Siiii/li- 
irirk  V.  Ifiii/iliii,  111  li.  It-  Ir.  4!H). 

Tlio  winio  is  tho  nisc  with  a  sift  tn  tlio  oliililrcn  of  tli- 
(Incniisiil  sou  (num."!  lliiluli.T)  of  my  f.itli.'r's  sistrr,  wliirc  lli- 
sister  was  luurrii'il  to  UuniluT  iiml  liail  t1ir.'c>  sons  UvUij!  at 
tho  datu  of  tho  will,  and  there  wiis  nothiiiR  t.i  show  whieli  ►"!! 
was  meant.  /«  /■'■  Strji/irmmi :  IhiMlilmii  v.  U.imh,,;  (IWIT 
1  Ch.  75. 

When  tho  testator  deviso.l  liis  freehold  estate  to  one  illiM  'I 
Thomas  iJavies,  one  chilil  of  Samuel  lieddoes,  one  ehild  "I 
Anne  Davies,  and  one  child  fif  Margaret  Tiavies,  with  a  ^'il! 
over  if  Thomas,  Anne,  and  Margaret  sliould  never  have  any 
children  ;  and  Samuel  only  had  a  child,  a  daiii-hli'r,  at  the  dal  ■ 
of  the  will,  it  was  held  that  there  was  eno\if!h  to  show  tlut 
the  liviDK  child  of  Samuel  was  intended,  and  that  tln^  lii>i- 
born  child  of  each  of  the  others  wouM  take.  romll  v.  /;-"/. .. 
1  D.  r,8-'. 

And  a  devise  to  a  son  of  my  nephew  may  mean  the  flr»t-h"iii 

son.    IlhMiini  v.  .SV«4/c«,  2  V.  A  B.  m'  ;  AMnmi-  v.  »'•/ 

17  Sim.  204;  see  lliiw/l  m.  Itimill,  12  Ir.  Ch.  :i77. 

And  a  gift  to  one  of  my  cousin's  daughters  that  shall  many 
a  Norton  may  bo  gaod,  if  it  means  tho  daughter  who  !ii-' 
marries  a  Norton.     Bate  v.  Aiiilunl,  Ca.  t.  T.  Raymond,  K.V 

For  cases,  in  which  the  ohjeets  of  tho  gift  were  held  to  h  •  m 
uncertain  that  the  gift  taileil,  see  Ihrll,!,  v.  /JiicAV.//,  Ill  L.  K  Ir. 
514 ;  Smilhwick  v.  Urijiilfu,  19  L.  11.  Ir.  4'J(). 
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Word,  ..vi.l,.,„lv  ,„„i,„.,|  ,„„,  „.„„i„  i„  ,h,i,  i,„„„^,  ,„„^.  ,„.   ^^^  ^^^^ 

n"»d  into  a  will. 

Thu,.  a  t™t«t,.r  l.,.,|,„.„,h..,|  ,„  hi,  .Vx,.out..,..  h.n.inaftor  " 

"«mo.l  in  ,ru„  t,.  ,lisp„„.  .h,.r..,.f.  ,.,.."  N,,  p„,p„,„  „,., 
menti„ned,  bu,  ,,  «■„,  ,„,,,  „,„,  „>..  «„rd«  'my  property" 
"UKht  be  read  inin  ih,.  will.    r„/,.,«  v.  C.lri,,.  27  O.R.  142. 

So.  wh,.n.  a  «ill  r,.„d.  ■•it  i«  ,„y  will  that  a»  t,.  all  my  estate 
l'"ih  real  and  personal  n.y  wife  Kli/aheth  and  I  hereby  ap 
point  my  wife  KlizaMh  to  be  exeentrix  of  thin  n>v  wiM  "  it 
«a,  held  that  the  whole  estate  „„H,,ed  to  the  wife.     May  v. 
/'«7i>,  23  A.R,  785;  27  S.C.R.  44:), 

So.  in  a  bequest  of  ,>er»o„alty.  with  a  .lireetion  that  -out 
"f  this  ...  she  shall  $Um  to  my  brother,"  the  word 
■•|-ay  "  before  $100  was  implied.    Re  Iloldv,,.  5  O.L.R.  ir.fi. 

But  the  e.,pression,  "having  already  given  to  my  son  lot  „„„^^ 
.mmb,.r  one,"  does  not  constitute  a  devise.    /),„  Jen,.  S„„7/.  v.  '°""- 
Meyers,  2  O.S.  :i(ll. 

A  gift  of  an  nnnamed  sum-a  blank  being  left  i„  ,he  will-  Bu„.«.„.t 
'»  void.    Brewster  v.  Foreign  Mission  Board,  2  \.R.  Ec,.  172  """"'"'' 

A  gift  to  home  missions,  „r  to  any  sueh  good  and  benevolent  u„»^,„., 
<  hnstian  objects  as  the  executors  should  consider  to  be  the'"""'"' 
>n..t  deserving,  is  not  a  charitable  gift,  and  fails  for  uneer- 
'"■"ty.    Brewster  v.  Foreig,,  .,/„,,■,;„  Board.  2  S.li.  Kq.  172 


i"J 


TftH* 


Al.TKIIINII    WDIIDH— I'MCtHTAlNTT. 


Ota».  IVU.  VVhcri'  11  tiiil«ti>r  rli>vi»iil  "tin-  IH  uiti-k  il.i'di'il  to  me  hy 
{■"■vWact!*'  Iffnry  llurkrii'r,"  un<l  it  wiin  Hlirwii  t)iHt  thiH  IhikI  Imd  tx^on 
m>l<l  l>,v  thi*  tiiitHtor  lii'fiiri'  iiiiikitiii  IiIh  will,  iiiii.  thiit  hi'  had  a 
parpt'l  of  21  a<'r<'«  iHiiiitht  from  lli'iirv  Uiick  wliioli  \w  iipokc 
of  aa  IH  acrca,  the  diviw  failwl  for  iitirfrtaiiity.  Huckiirr  v. 
nuikmr.  6  C.I'.  :)14. 


■  '•i,'>-^^'y'-:^,'ii\i>^^i  '.■■ 


r«9 


''''\'Ti;i{  r.vnr. 


•ATwruTrii 


-AI'KMIl-    V—lroTCIIPoT. 
'■— S.m.KA(-i:,  ^. 


-A    r,„ 


1 1,, III,',-   forllniiM. 


!"(fii  i 


)t'.. 


^V'llKN'  n  full,,.,   ,„■   ,  |,„r.,„,  ,,  ^, 

l'".v  "  i">rtinn  f„  „  ,.l,i|,,  ,„;|  ,',,„!!' ;„''"''."  '""  '■'"■■■"'""'"I  to   o,.pi.v„i 

r';r;r;^ "-  "-.'^-■''::vr;r"'r 

0"  tl,o  oth,.r  hau,l,  wl,.„  thproi.,  a m  by  will  ,,„,■,,        , 

The  ,li,ro„.„„e  ,,oU.„™  „„  ;„„  •  .^  •"— «■ 

'»•  the  ,„.r.i„„,  wl,i..l,  „„  t„    .„V^  7  "•  "'"•  "'  <l-  f-nor 

0..IV  iH,  «.,isa..,, ,,,.  „.„ ,    ^.„^,  ,w  I     e    ■"""/:  ■'"••  ™" 

"t  tl.o  ,.ov„„„„t ;    „  ,h„  late,  .      ,  7"'"  "^  "'"  "''J'-'' 


^: 
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Bati'-Aed  by 
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bequest. 
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directly 
benefited  by 
will. 


S.MISFACTION  AND  ADEMITION. 

is  as  til  tl.e  cm  ft  ..t  nn  net  sulwqiiont  to  tli.'  will,  and  not  ns  to 
any  intoiition  maijitostod  liy  tlio  will  ilH.lf. 

Lastly,  in  cnsca  of  sutiBfivtion,  olottion  must  iilwnys  arise; 
in  mses  of  aJemption  it  never  can. 

It  follows,  tliat  tl'e  rresumption.  that  a  gift  by  will  is 
iutcnJed  to  be  a  satisfaetion  of  a  prior  covenant  to  pay  a 
portion,  is  more  easily  rebntte.l,  than  tl.e  similar  presumption 
in  tbe  case  of  ademption. 

The  fact  that  the  objects  of  the  gift  by  will  are  not  the  same 
as  the  objects  of  the  covenant,  is  a  stronger  argument  against 
satisfaction  than  against  adcnipdon,  as  lh.>  testator  cannot  bn 
supposed  to  have  wished  to  do  by  his  will  what  it  wiis  out  of 
his  power  to  do,  though,  on  tlie  other  hand,  the  urgumont  is 
inconclusive,  since  the  bc.p.cst  by  will  may  bo  intcn.led  a^  a 
satistacti..n  with  regard  to  some  of  the  objects  of  tl.e  eovc.iniit, 
leaving  such  of  then,  as  take  nothing  lu.der  the  will  to  then- 
rights  under  the  covenant.      Sec   /"    re    nmiwl'x   KsMr.   \> 

Ch.  I).  ^!^; 

Thus,  ,1  cove.ia..t  to  settle  a  .■ertain  share  ui  on  a  so.,  fnr 
life  and' then  upon  tr.lsts  for  tl.e  benefit  of  his  wife  a..d  children, 
is  satis(!e,l  as  regards  tl.e  son  ty  a  bcpiest  to  hi...  absolutely. 
MrC.n:«,'.rr  V.  ir',»W„«,:i  Kq.  -.M.;  U  ,r  JIM,// :  IS/,n,./.ll 
y.  Il/um/,'//,  (\m\)  •>  Ch.   -i-'-';   SCO    l!rm,r/l    v.    1I„„/,/mH/,.    0 

Ch.  D.  (in. 

So,  too,  a  direct  bequest  to  grandchiMrcn  is,  as  regards  iIk 
grandchildre..,  a  satisfaction  of  a  covenant  to  settle  a  su.i.  up  -u 
a  daughti.r  and  her  busba.id  for  their  lives  and  the  life  .it  tli. 
survivor,  remainder  1"  their  ehild.-c.i  as  'bey  sl.<M,ld  npi-ii.t. 
and  in  default  of  uppoi.itn.ent  to  tl.e  children  equally.  r««/ '»  ' 
T.  CimiM/,  L.  It.  1  I'q.  ■''^^■ 

But  there  is  no  satlsfucti.ui  ns  regards  pei-scms  n.it  ucucI.imI 
by  tl.e  will,  tho.igh  they  may  take  a  derivative  L.tetest  u.wbr 
the  sittlemct  i..  property  given  by  the  will  to  another  l>ci>nn 
interested  under  the  settlen.uit,  for  instance,  by  virt.ie  da 
covenimt  to  sittle  after-acq.iircd  property.  //(  le  ll/n.^'lfH: 
B/iui,/,/l  v.  ll/,n„/r//.  lliHKi)  ■-'  Ch.  ■.'■-.".'. 

The  fact  that  the  will  di.v.ts  certain  sums  adva.iccd  l<  tlio 

l„„,lten   befnre    th,'  dote  of    tl.C  will    to    be  brOUght  intO  hot' lipCt 


^ 


SATISFACTION  OP  POHTIONS. 


docs  not  ,.,.l,„t  ,l,e   ,,rc«„„,,,tio„  ,],,.t  a  logaey  ,o  ,I,o  I.g„,o. 

JlliiiMI:  Ithiwhlly.  JIhimHI,  (100(1)  J  Ch  ■'■)■> 

Tl,.  fart  tl,„t  Iesa,.ies  („  tl,e  ...t.,f„r'»  wMow'aro  d,....I,„-o,I  to 
be.u  I„.„  of  l,c...c.la.,n  un.lor  tl„,.  ..ttloment,  will  not  rebut  tl,o 

1  U^  C.  C.  8.) ;  SCO,  too,  /••/„,./,  V.  /.V„,./,,  1  Vos,  ,T„„.  ;,,,,  ,,lK.re 
ths  legacy  was  exprossoil  to  be  for  a  portion 

TI,B   pro,s„m,,tio„  of   K:.ti.Hfae.ion   n.ay   bo   rebutte,!  hy  the 

".  Th„s,  a  ,l,.vis,.  of  Ia„,l  i.s  no  satisfaction  of  a  covenant 

to  PV   money,   unless  the    la.uls   „re  e.x,,n.ss]y   es.i„,„te,l    by 

".  testator  m  n.oney.     6W/,7/„„.  v.  7y,„,./„/,,  ,  Vern.  -W; 

But  the  f„et  that  the  gift  bv  will  is  of  a  share  of  resi.Iue  will 
-t  prevent  the  gif,  being  a  satisfaction  of  a  portion.     /.„,,, 

Jl'llinic  V.  /;,„■/  ,./■  C,7,v,y„//,  2  M.  I,.  Ml 

I,   A  contingent  legacy  is  no  setisfa,.ti„n  of  a  veste,!  ,,ortion. 

■i->i  ;  Pm-cr  V.  /.mv(c,  Ij  Jr.  Cli.  :.'0o.  -JI.-,  '     '    ' 

The  presumption   of  satisfaction   will   not   be   rebutte.1   bv 

^l.ght  .l.tfcrences  between  the  covenant  and  the  will;  as    fo'r 

-.ance,  .l.fterences    in   the  „,o,Je  of   payn.ent,    the   covenant 

™.g  to  pay  on  the  widow's  death,  the  will  within  three  months 

her  death  („  ;  or  by  the  fact  that  the  covenant  provides  fo 

.Idren  dyu.g  before  their  portions  are  payable,  and  the  wil 

cs  not(/,);  or  t  at  the  covenant  gives  a  power  to  husband 

'I  Mfe   o,nt  y  whde  the  will  does  not  (,) ;  or  that  the  covenant 

l«"vdes  for  ehddren  by  a  particular  mar.iage,  while  the     n 

"tends  to  all  children  (-/) ;  or  that  the  will  im  ,oses  a  r  .tr  • 

.'I'-n  a,.t,c,patio„  or  gives  a  remainder  to  children  in  fee  inste  d 

...  ta.1  (,)  ;  or  that  the  will  gives  the  wife  the  tirst  life  es    , 
whereas  the  covenant  gives  it  to  the  b.^b.nd  (/)  ;  or  that  thj 
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of  "litftTIMllO 
is  Mllttil'tOIlt 

to  ribut 
gatisfui'tion. 


IC  i 


OIup.lTin.  ImslMnil's  lifo  intpro^t  18  by  tlio  wlU  nin.li'  detiTraiiwljlo  on 
bankruptcy  or  nlionntioii  wliicli  by  tim  eovcu:iiit  it  is  not  (.'/)  i 
nv  by  tho  omission  from  tln'  will  of  ii  lifo  interest  t)  tlio 
husband  who  took  tlip  second  lifo  intei'o»t  inider  tlio  covonant  (/i). 
S/mdr»  V.  C,(tm;  :i  Ves.  -VIO  ;  Coj,/r,/  v.  Vo/,!,,/,  1  1'.  W.  !  l(i  (")  ; 
Uliirhclijre  v.  Wiirlicliffi;  :i  Ves.  516  ('-1  ;  /."■'//  TIiiiiiiip  v.  Earl 
of  Glnin'ill,  ■>  II.  L.  i:il ;  Un^^rll  v.  .SY.  .I"'v//N  2  Ch.  I).  ■V.\»  : 
Rmmiiir  v.  Oin/o/r,  2^  AV.  It.  ^'^'■1:1  (')  :  L'l'lll  T/ii/nnr  v.  Em/  nf 
Gli'iiijiiU,  '•ii/mi ;  Itimr//  v.  .SV.  -•(/('-//»,  ««/"'"  ('') !  "'''"'''  t-  ^''''''''. 
•2  It.  &  M.  2")1  (p) ;  Himrl/  v.  S^  Aiihi/ii,  supra  :  lioimiiiii'  v. 
WiLi/oir,  24  W.  11.  S!IU  (,/) ;  Jtasvll  v,  .SV.  .-(«J///(,  »«;«•«  (,'/:  : 
Jfiii/d  V.  /5VA/, :)  Ch.  D.  587  (/,). 

What  Bmmint  I5nt  a  legai-y  to  a  dan(;hter  for  lifo  for  her  seimrnto  use  aii.l 
after  her  iloi-o  is«,  In  e.no  hor  Imsbaii  I  sli  >nld  b;  livina;,  for  sii.  1, 
persons  cxeliisivo  of  her  husband  as  .-illu  should  appoint,  and  in 
case  bo  should  dii>  in  lior  lifotiini!  to  hor  appointe'js,  is  not  a 
satisfaction  of  a  oovoiiant  to  settle  on  trust  to  pa,  a  part  to  tin' 
daiigbtiT  f.ir  pin-iiioncy  and  the  rest  to  the  husband  for  life,  an  1 
it  tho  <lan}.'littr  survive  him  to  liiT  for  lif'-,  romaindor  t.>  tli- 
children  of  the  niarriago  as  slio  shall  njipoiut.  lyr-l  'lili  .'■•  '^ . 
V,  Com,lri/,  L.  It.  2  II.  L.  71 ;  scl.  /./<■;«  v.  A..r/.,  I.  I;  11  i;  |. 
nil,  :)tll ;  Itr  fmidii ,-  (hirhii'l  v.  .*(<•,  '.)',  L,  T.  4s. 

Nor  is  a  legacy  to  a  dau'j'bter  Uit  life  to  Iwr  si«»arat. 
williont  power  of  anticipation  willi  remainder  to  \vt  coildn  ti,  ;i 
satisfaction  of  a  covenant  to  .-^ctd.-  ii|kmi  such  trw«-<  a."  i!-" 
daughter  should  with  the  o™->ut  'A  I  ro.itees  apiKjint,  and  suLj-  ' 
thereto  for  the  dauf;ht<-r  and  ]vv  liusband  siiccosrtvcly  ff.r  : 
remainder  for  the  ehiHr«  ami  in  dcfauK  of  childr-n  f.i  ;  ;■■ 
bnsbaud  atwilotoly.     /•.  .     7'/-'«'  f.  K^hil,,  -^  <  'li.  I).  M;:\. 

It  x-ems  that  a  directi'Ui  in  t'c-  will  t»  p^y  de'o**,  or  dch's  ni;  I 
le":if  ion,  winild  not  al  ■nc  rcljut  the  preoimptiun  of  satisfic!  "ii, 
though  great  stress  liii«  Ijeen  laid  uoon  if,  and.  coupled  nilh 
other  circuir  tatiiw,  it  will  have  that  idfect.  /^,n/  C/iir/„>''\ 
ror,„tnj,  h.  li  -l  H  L.  71  :  l'"rl  v.  '/,■.,,/;//,  (i  Iv,  T; 
lii'iiiiett  V.  lloilhUiriirth,  '.  t.'ll.  D,  '''\- 

\nd  where  a  t<«tator  w  tlie  uiurriage  of  his  second  *"ii 
c.,*en»iit»Ad  to  pay  bim  2."<i''/  a  year  for  lil'c  and  in  char;.'.  lli>' 
nnnuitv  ni\  ln«  real  estate,  and  then  by  will,  after  giving  lcj;:i  ir* 


riir.-,  ti.^n  to 
pay  dt'btfl. 


HOW  SATISFACTION  IS  RKRUTTEn. 


.    '   ""  0  '■''/''"■Kfyr  y.  T/„„/„„;  1.-,  I!    ;).(, 

'i'"wi.ter«-,.si„.i,it„b„  „;,..„■,:, ;    r ;"' "  ^"^"-y  '^  ""• 
*"^'- ■'■  -  w-int,n.,,; ,,,  A ,,, .   , ;'■"'•■ 

11  •:  «*  /,w  (r-,/y»/,  V   Tor.i  r  I.  '■■■ 

"  •'•'"ten*^  to  bo .,  ,.k„,  ■;  X';  ,';"-;;'■'' """ 

fr.  a.  W.v.  •  ■*'"''"  >••   I-il'I'M.I,   7 

F,-.., «,  r , ,;:,","'","■'; :■"" ■ « ' 

;■■■.www,,,,,,;::^;i.  :x'"r, ' "■ 

till' III  n,,(i(  „f  (!,_    ■■        ,.  '    "    '""'^""  tion  onumu  fr.]. 


703 
Chap.  LVIli. 


<'|)Vi'naiit  ill 
fill  imturi>  iif 
::  il.lrt. 
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tn'ii'til  of 


■fiililren. 


764 


SATISFACTION  AND  ADKMITIOX. 


ciui.lTni.   raent.     Full 


...^ n'n/ml,   It  Vos.    4-Jlii   Jli-iiini/nir   V.   Kiirl  or 

ilriilh,  'i  \).  &.  Will.  (ir4  ;  2  Ir.  Ki-  :>9;B  ;  Lr  v.  //i"'/,  I  K  &  J. 
6-,'»  ;   Kdil  iif  llrii'llio-d  v.  Km-I  uf  Itmnmij,  ■il  Ij.  J.  Ch. 
But  (litre  miiy  1«'  (ircumstnnn's  suflicu'ut  to  slii 


»il7. 


But  there  miiy  1«'  (ircumstnnpi's  suflicLi'ut  to  show  thiit  th<' 
father  inteiidi"!  tu  bw'tinie  the  purehuser  «f  the  share  of  the  chiM 
•who  i>i  sntisHeci.  ^Vik/  i.  Linhj  Wnhiiiiilnim,  2  S.  &  St.  'XI ; 
/•on/ V.  Tijiilr,-'  U.  .t  M.  :)'J4. 


i 


i\i% 


Pttrpnt 

tniKt  iiiuui') 
beloii^ti);  I 
child. 


li.   r,m'«  i.f  llmrl,  nf  Trii.l  I.,,  Pun  ,il. 

Tiipv  ;ire  r-isr^.  in  which,  where  a  fatlier  beeiime  iii'lehfe^l 
to  his  cliilih-eii  hi  ■vus..  ho  hml  reeeivi' I  tnl.st  furuls,  towhiih 
Ihev  were  eiitilh'.l.  luel  aftiTwnrils  maih  ii  settlement  eii  lli^ 
miirriago  nt  ii  i-liinl  e!'  a  sum  larger  than  the  elill.l's  share  nf  ll,( 
trust  fimil,  the  -.Itlepuelit  has  been  deeim^l  to  satisfy  the 
ileht  ('I).  'I'll-  laesuiniitiou  of  sntistaeti.^n  may.  however,  1  •■ 
rchutteil  hy  the  faets  of  the  ease  ('-).  »'.»</  v.  Jlr;/'n,l.  -J  .\ll,, 
iV-'l  ;  S,,i/v.  ll,,i,Hhi;l.  I  Ves.  Sen.  -"lOo  ;  Cliiii'  v,  t'imiiil.  1^ 
Yes.  S;  I'liniMI  X.  /,,,n\.  :i  lla.  .ini;  //,«.-».««  v.  .V< //./,.-. 
■J(l  I,.  .T.  t'h.  ."i:!!!  l/'i;  Crr/,!,,,,  v.  Cirhl,,;,  (l,^!Mi|  I  II,. 
.sru  (I,)  :  sc'cMilso  Ih-rii-r  V.  Uuhj,,,.,!.  '.'  S.  &  St.    I'M  ;  //«-/■-  \ 


(ill 


■I'll,  ,S  Ir.  !•: 


!MI. 


LPfTBPy  ef 
cquHl  or 
(iTvater 
Biuouut  in  a 
Hatisfiii'tion 
of  a  dfltt. 


The  dfht 

must  txi-t 
at  the  ilat* 
of  the  will. 


(  '.    Siili^/mlii.ii   II/  Dilih. 

The  (hicliiue  of  salisfailion  also  afiiilies  to  a  legaey  tii  ;i 
eriililor.  lu  s\i(h  a  case  the  h  piey,  if  of  wiual  or  greaM- 
amnuiit,  is  ininiii  fiii-ii  eonsidernl  a  tJatisfaetiou  of  the  ilel.!. 
Tidliit  V.  Sliriii:iini-ii,  I'rer.  Ch.  ::!i|  ;  Fuirtn-  V.  Fiiiiiii;  ■)  V.  W. 
;ij:i ;  All.iii'-iiii  V.  Lill/ririiiiil,  Ks  Eq.  .-II.",. 

The  general  rule  has,  however,  been  so  often  clisaiiprovnl  it". 
iili.l  has  been  helil  to  he  e.\elucleil  by  sueh  blight  iniliealit.ii  •  ■  f 
intention,  that  it  is  of  small  praelieal  imrortaneo. 

I.  As  ti.  what  debts  may  bo  satisfied  by  legacies  : — 

II.  The  debt  to  be  Fatisfied  must  bo  a  debt  existing  at  the  dati' 
of  the  will.  Criiiimrr'i  Cut,  -'  Salk.  .JtlH  j  Tliomnx  v.  II,  n.',". 
•2  1-.  W.  ^43;  I'hnikitt  V.  Liiii«,  :i  lla.  :i;!0. 
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If  (he  tfsfiilor  af(urwai-,Is  .,;„■,  tlm  ,l„l,f  tl.     i 

J'"til"'  l^M  tlmt  tl.,.  ,1,.1„   i,  |:,|,,„  ,„    ,       ■ 


"■   A   :,ga,.yof  M„;,| 


'"/  V.    r,;,/,. 


1'.   W.   Ill) 


'f  n  il.'bt.   l.<iriirv  of 

,  .in.nuiit  m  no 
ili<r,.,.(i„„ 


"f  ,1  Jibt. 


^'^j, 


7(ili 
Cb>p.  LTni. 


• 


Sum  due  from 
trustee. 


JtCf^y  in 
lieu  of 
dower. 


Debt  due 

to  oni-  set 
of  Iruwtei » 
le^fiwy  to 
uiiutber. 


Direction  to 
imy  lii'lttrt  ami 
legaeie!*- 


CoTenatlt  to 
pa;v  Hum  to 
wife  after 
huHliliud'a 
denth  HitlM. 
tied  by  legacy 


Direefion  to 
pay  debt*. 
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ir,i/,»  T.  Dm;//,  !!  B.  iWi ;  if  tlio  dcl.t  is  to  tlic  F(']iarnte  iisn,  tlio 
Icgiicy  iKit  :  Jl,irl/,ll  \.  (li//ilnl/i  IJiisa.  Il'.l  ;  i.We  v.  Ituiri;  ti 
XJo  (1.  &  S.  2IH ;  Foiirilrm  v.  Gon/iii,  ii  M.  &  K.  4(l!t ;  but  soe 
All-in«ijit  V.  Uit/iiKioi/,  18  Eij.  f/Jo. 

And  nil  .innuity  given  by  -will,  and  therefore  not  iiayabie  till 
a  year  lifter  ih'-  tcstiitor's  death,  is  not  ii  Fatisfaciion  of  a 
covenant  to  pay  an  annuity  by  half-yearly  imymi'iits.  Jii  ir 
Dome  :  l)mr»i  v.  (IhiM,  -"lO  L.  J.  I'h.  -'"■'■>. 

r.  Sums  held  on  tru>t  for  a  t.'nant  for  life  arc  not  sati>fif(l  by 
Icgiiiies  of  thus.'  amounts  to  the  teniiiits  tor  life  iibsoliitely. 
h,im-  V.  /'«/•/,,  :i  Ch.  \).  WW. 

(/.  If  the  li'giicy  is  i'X|pre.ssod  to  be  f,'ivon  in  satisfaoli<in  of 
dower,  the  d.'bt  is  not  Biiti>liwl.  iV,,./,/n  v.  NV/hw<.  'M  B.  IIH; 
(l/om-  v.  Jfirlriij),  '-U  IS.  71. 

r.  The  fni.'t  that  the  dobt  is  due  to  one  set  of  truiti  es,  and 
tlie  legacy  is  ;,'ivcii  to  anotlicr,  i.--  a  circuniBtanco  to  be  con- 
sidered, but  ai.]iarcnlly  not  alone  decisive,  rim/iin  v.  S,iiiu,^. 
■  W  B.  111»;  /iiii'ilh  V.  Sii,;i/i,  ■;  (iilf.  l-'l  ;  luid  kc  Al/.ii:^~i>u  \. 
LiHh  1(011(1.  18  Eij.  oiio. 

I    Tli«  lucsuiniili'Mi  will  be  ivbiitted  by  a  direction  to  jjiv 

■■dei,„    „„d    lejrucic..-       Vl, .//..     Co^c,    1     1'.    W.    WX\     /•''- 

hrcl^ic  V,  'I/("rl.,i(\  \:<  W.  :;■'!(  :  lli,'/,i(l-(laii(  V.  Hitcm;  :i  Atk. 
(;.-,;'  1;M  v.  Mod..'.  ■-'  liicli.  .-.l.,;  ./,//,,».,  V.  Miv/,vl/,  -'0  B.  1.-.; 
llo-^ell  y.Jf((r/<(m,  •-'  Dr.  lli!». 

But  not  if  the  direction  is  in  the  will,  and  a  debtor,  wlie.' 
debt  is  incurred  subscciucnt  to  the  will,  le,  elves  a  li'),'uey  by  i. 
codicil.     (l(i(/coi,  v.  »'(«/,/,  1  r.  W.  4ti!),  n. 

A  covenant  entered  into  on  niaitiuge  I,,  pay  the  intended  «ih- 
a  sum  of  money  witliiu  six  months  alter  llie  liu.-baud'»  de;illi, 
has  been  held  satisfied   by  a  legacy  of  that   amount  jiay.M.- 

witliiu  tliree  months  after  the  husband's  death,  thougli  tluTc  wa.s 
a  dirwtion  in  the  will  to  pay  debts  and  legacies.      ))«(/""  v. 

!im(r»,  4  Mad.  -Sib  ;  critieisid  in  Culr  v.  Wd/aid,  -i'l  B.  ".'.s. 
J.  A  direction  to  pay  "  dehts  '  only  rebuts  the  pn^umi'iieii 

of  sidisfaction.      Ilurhrk  \.    H'i(j(ji«i :    HVi/,."!"  v.   7/'» /'"  i  -  o'' 

Ch.  ll.  W'i;  li(  re  ll(i(i/i:  JiniJs/iiiii-  v.  JliiiJi.  i-'>  t.'li.  1'   •''"■ 

not  following  K(lii(((u(l'  v.  Loir,  :t  K.  4  J.  ■A». 


■W)EMITlox-  OK  IlilcrioNs. 
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>      riutt.  ,1.      //,„./,„./,  V.   II  ,,„,/„.,  :|()  ( •],,  I,.  |^._,  .ill  „„„(„„. 

IHTniirouii, 


A. 


^f' — AnKMl'TlliN. 
■I'/i'lu/'tmil    <;/■  /',„//„„,, 


„„„,;  t       ,  .       ,  ,/  '*'*   ""=    I'lll'Ilil    to    liivnil,,  ,1,„,1,I,.  '"l""I"i"n. 

'r.,    ,1,.,,.,.  "■'".'""•     ^^■""•■■'•f'»-<'.l"'Bive,aol,il,l„l,.ga,v 

::.:::■-:./■: ; ■---■■■ --"''-"^rtti^t:'!: 

wiK.e  ,i,,.roi.  an, d.soi.i,,;::r;\'::::i':,|'''!; ';■''■ '^-• 

I  I'.  F.  A  J.  !.:i;    /„  ,,.   /.■„ '        .  ■■"'"'  '■  '' '"""• 

■^Ik.iiiti.  '""       "''"'"  "■   ''"""""■",  {i'Ml) 

'J'l...   >l.,L.trli„.    h,,,   ], ,   ;,,,.,ii„,|   „.|  , 

nifi.ilra.'nt   l,v  will  u,„l,,.  „  ,;.,,  ,  """'''   ""  ^P""'t.J 

l:"r7::.!:',T;i,,;':',:irr7;;'''/'""- 

;i':?i?^r;,;i""'^-  • •-■'-  -^  ■ >.  ^^'--^ ., , 

li'Mimcli  aa  i.,l,-mption  .irisrs  fmm  n,.(.       i 

"'    11„    l,g|,t    ,|j,„„     „^^    i„t,.„(i„„    „f    ,,        M  .|,.,»,i„„ 


'■'i'li'nt  net. 
Tliurefum,  whi 


■iml 


um  of 


■ro  t'le  =„1,;£ 


.Otlt 


II  coviMuiit  to 


i'Oriiuii  is  givon  tliruugh  tin 


pay  a  sum  of  money,  tli..  f„d  that 


till) 


ill 
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will  .li.wt»  tlio  t,.st»t..r'.<  clc'l.ts  lo  1,0  iK.i.l  n„l  of  his  n.-i.lunry 
ostiitc-,  is  of  ti"  ilnl.orlun,..  upMU  tl..'  qui..sli..u  ..f  niU'ini.timi. 
Cuniiir  V,  .MiinloiiiM,  in  Kil-  -''i^*. 

A  l,.g,i..v  or  slmro  ot  nwluc  f-iv.-u  to  n  .liiM  I'.v  will  is 
,,r,.»u„u.l  to  1«  II  l>ortiou.     Tl..'  \m»>\M  cmtost   in  t!."  .usos 

has  ,|„.r,.fo,v  1 n  us  t..  wh-llu^r  thn  sulsociuont  gift  wus  in  tl,.. 

natiiif  nf  ii  (loitioii  (1-  not. 

Tl.o  .[uostion  is  ,me  of  fart  to  1,  ■  ronM.l.T..,!  uiion  .,11  tl„' 
,i„.,i,Mstanc,.s  ot  tl„>  ,'as,..  A7,-i  v.  /vW«r, .,  :t  ll».  ^HH  ;  /"  ■• 
/.,i.„„:  l.mv„  V.  /.«™,,  (is;.l,  -JCli.ls,';  /«  ,v-  XW/;  /."».//- 
V.  Smtt,  (\'Mm  1  Ch.  1. 

Til,'  siinpU'st  cus,-  .,f  a  liortiou  is  a  gift  i,i.ou  iiwriing.',  l,ut  it 
is  i.ot  i,,M.,.ss„ry  tlmt  tl>,.  -ift  sh.mM  bo  luiul-  on  nmrria^-o  or 
any  otli.T  si,i',-ial  ocasion.      /,,/;//./.<"  v.  Ln,il,to„,  Is  K,i.   loS. 

A  s  ttlumoat  nia.l'  upon  a  l.'galoo  a.l,vnis  a  gift  l,y  will. 
thoufrh  the  trnsts  of  tl.o  will  aii.l  sottl«n<-i,t  aro  ,lilt..rfnt. 

Thus,  an  ahsolnto  ^ift  l,y  will  is  a,l,'ian,  ,1  hy  a  f..ttl,.ni,  i.t  M 
|a-o|,.'i-ty  to  be  h,.l,l  .m  th.^  usnal  trusts  of  a  nmrriag,-  settlouaiil. 
I,„:l  ihnim,,  V.  \VI,>nt„„.  ■>.  C\.  &  V.  1  Hi;  Shm,.w,  v.  -V''--". 
17  E,i.  7S;  r..l'i«:,rlli  V.  .y„/o^</.,/^  1.  K.  II  Ivi-  -i-'il. 

A«,l  a  s,ini  giv™  to  a  .huig^U'r-s  husban,A  in  consi,Urati".i 
ot  his  making  a  settlement  upon  her  or  tor  the  i,nri«js,s  A 
the  n>ariiage-tor  instance,  to  iurnish  a  house— is  an  a.l.uii,- 
tion  of  a  lega,7  to  the  daughter.  l.or,l  Ihn-him,  v.  Whmlw.. :! 
CI.  &  F.  Uli;  y'li'i  ^.  />','/»''"''.  ^  l''l-  ■'''"■ 

fonverselv.  a  Ivgaey  to  a  ihihl  tor  lite  with  remainder  t,.  li.r 
.■hildren  will  >-■  adeem.-!  by  a  gift  to  the  child  absolutely  (-) ; 
.in,l  also  1m  a  setil,-n,.i,-  ontaining  the  nsual  trusts  ot  a 
n.arriag,.  s.'ttU.m,.t.t.  ,-v-m  ihongU  the  settlor  may  reserve 
t..  l,ini*.ir  an  ultiiD*:o  jiti-rM  in  default  of  issue  of  tlr' 
marriage  (/-).  KIrl.  r.  EMo,,.-.  :)  lla.  oO'J  («)  ;  r,«/,,r  v. 
MmhiMliI,  111  Kf  ■-'•>('"• 

The  fact  that  tie.  .-ttleiiM^nt  .lire  -.s  tlmt  the  s,.ttled  sum  ,s  M 
be  taken  in  satista,ti..n  of  ,i  sun.  which  would  not  othcrw..- 
have  b..en  satisfb-1   docs   not   prevent   tl„    settled    sum   f".... 
adeeming  irifts  made  by  the-  will  ol  ite  =T.Lw,.r.    M> . 
V.  Wlmrto,KiC\  &y-  H.i. 


ADKMITION  f)I'  I'.JHtloXS. 

A  h'^my  c,f  liP.diHi/.  l,v  „  ,„,„„„  ,„  /,„„  y„„-, /,/,«,  f,,ll„w...l  liv 
n  ;,'ilt  .,v,  r  t„  „  ,l„in(_v,  if  ||i,.  l,.g„l,.u  aluinl.!  linvo  in.  .luMivi'i, 
'1  ii.l«.iii...l  l,.,lli  ,n  r,-ar.U  (1,..  l,.ffatuo  iiikI  the  cl.urilv  l,v  ii 
transfer  „f  In.iHMI/.  I  ■„„s„l.  t.,  tl...  Ivpit..,.  In  ll„,  l.,t;,tnr-. 
lifi'timc.      T'liiiiiij  V.  I'lm;/!,  >  (',,11,  -.iii-.'. 

An  nmiult.y  may  or  may  ii..i  1 ,„„i;,,„.     |f  [,   |,  ;„  ,|,„ 

i;iliircnf  ,1  piMi.miM'iit  iir..vi.«i,.n  fr>r  ;i  rliilil  it  will  !.,■  „  .  ( ),i 
111"  iitli.T  h;iii,l,  if  i(  i,  „„lv  ,1  l,.i,ii..,im;v  ].,•..; i>i.,„  i„  til,.  imtuiT 
"f  nmiiit,.inii.-i>,  it  will  ii„t  ,/,,.     Kf,;„,/l„;i//,l  v.   h'lrrm/l,,;,//,/. 

X    V,...    .-,1;     J),i,r.„„     V.     I>,nrs.,„,     |     K.J.    .■.Il((„|;     J-:U,„./',    ^' 

'■' "•  -  !'•  W.  l:i(l;   m,/ V.  «•„/,„„,  r,;  \y  :,: , .  i,.,,,;,.,,, 

V.  MimI,  SCh.  I).  |:)(i(/,,. 

In  nnl.T  I  ,  u.i,.m  :,  pll  l,v  will,  ll„.  ,„.,,„,,,,•  alLrvvanls 
;;n,.|i  n„i.(  1„.  „f  (|„.  ,,|„„,  i,;,,,)  .,,  ,,,,,,  „;^,„,,  ,^^,  ^^..|| 

Tlur,  r,„v  ,,  l,.^„„-y  is  nut  „,1,.M„.,1  l,v  „  .ii,  „r  „  sluro  of 
-•■vk.,„-tn,l,.,      //„/„„.,    V.    //./„„,,    1    11    (  .   c,   .Vj.-, .    /„    ,,, 

■li'lttri:    ll.„lj^„„  V.  Ili;iisl,,i,  (IDII.J)   1  CI,    ..(i; 

llut  a  l.-iry  or  >l,;„v  of  ,v.i,l,,„  ,„,,v  i„,  „.i„,,n„.,}  ,,y  ^ 
-III'™-..!  of  Consols  ,„„1  of  .:,„.],  „f  „  r„il«.„vnm,,.nny(«). 
"'  I'V  M  .-li;n-..  ,n  ;,  I„.si,„  -s  «|,i,.|,  is  to  bo  t.k™  as  so  much 
"i"ilo.v  (/,).  \r,.l.„  ,  v.  /;-„/.,„,  ;,  ;  It.  „;  , .  /„  ,,,;,,„„  ^^  /_,  .^^,,,^,^ 
M-.,,.  4.,!l(«i;  /«  ,,  /.-,„,,.■  /,„„  ,.  /„,„■, ,v,-.'»Cli  I)  SI- 
/.'  -  VH...;    v;.i.,r.  V,   /■«/„•-.  ;;r  CI,.].,  oo^.  »,.„  /„  ,; 

■/'"/'",,.,■  lli„lij^„„  V.  ItrtiUt,,,,  (|llli:i|  I  ell.  -ji;;  ,/,, 

A  lo^-acy  lias  Ijivn  Ir.U  not  n.Us  ,iu.,l  l.y  a  .■,,„lin-.nt  iioitio.. 
-".  1.  as  a  lon.l  .•on^Iitiono.]  f„r  ,,ay,o.-nt  of  a  sum,  if  tli„  Ic.gaf,.,. 
d."uM  marry  ii,  (I,.,  (ostafor's  l|f,.  with  his  con.s.a.t  .,r  surv.vr 


76!) 

Chap  IVIII. 

(oli.n.r 
a  l.',...i,  .1 
B.  ».  II. 


Aiiiiiiily 
liny  U.  n 
pi'iti'.ll. 


l'r„[«.rl)- 
KiVi  II  ihii-t 
la'  i>f  til., 
"ami'  kiml  as 
Ihut  irioii 
1.1-  will. 


IH'^itiiilarily 
t..lwi...ii 
|ir..|>,.ny 
nill.sl  niid 


Kivun. 


■'imittm,   V,    .SVi/.-j  : 


'*->"■.'/■<    V,     /.'.,/,/.,,,  o   All;.    1111  ;     soo    I'r 

1'.  AV.  .-|.-,.l. 

I'ayinriils  (,i  a  ilau/.'Iil|.r  on  marria-p  of  (ion/.  ,,r  :ni(i/.  (,/i,  or 
Y"»l.  slo,k(A),  or  to  hiT  Imslian.l  of  4(111/.  for  lurnisliing'(,), 

■^iv,.  !„.,.„  lu.I,l  |„  „ai.om  Iogai-ii.s  to  tlio  ilangl.ter;  on  tl„.  otliiT 
l'""l,  small  crasioiial  sums  and  a  small  allowamo  of  ml.  u 
y»-.'l).  aii.l   mil/,  for  „n  iintfit,  „„j  ^  oift  of  4(iu/.  to  the 

■'"'■""'  "f  ■'  •l-'"fc'Iil'T(.|,  liavo  I n  lioia  not  to  ailoem  a  k.i.acy 

'■a  ,l,iu„>l,|,.r.     .sv/„,//,/,/  V.   //,„,,,  •..,-  ]i.  (,:),„,.    „-„,.,°   ^. 
""'-"",  ■■!:!    li.   &?)(/,;;    AV,./„    v.    />,•„.„/„/,,    (    I-;,,.   .Mr,,,. 


\VI,.,t  lov 

n.,-„l,.  mil 
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HATISrAl-rioN  AM)  AUKMI'TION. 


Ot>(.  ITIII. 


Diffflrt'ur*'  in 
beneflcliiric^. 


1 

Kowpri)p(Hy 
Tnlitt'd. 

■->' 

j^Ki 

:-i; 

I-. 

Efltcl  of 

codicil  on 

adiHiincd 

1 

Ifgany. 

V, 

\!  *, 

!cr 

;:  > 

Advanr^H 

'. :  r 

made  btforo 

;: ». 

the  date  uf 

the  will. 

mill  V.  ,/../,/..,  ;)■.'  U.  (i(if>;    1  I).  J.  &  S.  •-'■Jll'l. 

ThiTo  i»  II"  aili'niiiliiiii  if  tin'  piTs'iii-'  liikiii;:  tlif  jxil't  liy  will 
nnil  the  portion  iiro  iliilVit-iit. 

Tliuvl'ori',  a  gift  t"  n  •l:i\i);lit'  r'»  l[ii>l>aiiil  un  tlio  murHnj;.', 
t1)())k;^li  Gxi>roRHe(l  to  be  n  jiortlon,  will  not  iitlrom  it  pift  liy  will 
to  tht-'  tlauphtri-  iil'folutcly,  ni-  to  licr  for  lifo,  with  rt-niaiu'l'  i' '  ■ 
lior  phililnMi.  ItiunisnotI  i,  ./r-//,»,  :(■,'  II.  W.\;  I  I).  .1.  iV  S, 
'i-H  ;   n*v»r  \.  Mialmiillil,  IH  ]-:.|.  -.'"iS. 

Anil  if  tlu.'iii  is  II  Milpstitutioniil  gift  to  tln'  issuo  of  a  ilji'i 
(lying  licforo  tlio  testator,  tlic  gift  to  tlio  is-siio  is  not  adotMii"! 
liy  a  loan  inadf  to  a  pnrtiit  wlio  pirdiri-.-iM-fl  llio  testator.     !'■ 
\.  /.V./»,  :t!l  L.  J.  Cli.  rill. 

For  tlio  ].iirposc  i.f  ailoni|ition  tlio  |  in|i.Tly  iiflorwiinls  gi\. 
is  to  lio  valuoil  as  at  tliu  tinio  of  gift  li.<s  cslalo  iliily,  if  :n>v, 
anil  an  annuity  is  to  bo  valiioil  as  at  t!io      -ii.'  tlin''.      H'"' 
V.    h'iit-i.ii,  -.ii  1\.  .J7l;    lumiMri;il,l   v.   K.rrmV.n.jhi,  s  \ 
"il  ;    POO  llalfiM  V.   iliml,  S  Cli.  ]l.  l:iil;    //-   ,:■   li.Mi  <,!■■    . 
ilielnilU  V.  Kmmul,  (10()(>)  1  I'll.  "\. 

A  coilioil  ropiiblisliing  tho  will  iIoob  not  alono  rovivo  ;,u 
adooiiu-il  logacv,  Imt  it  is  a  fact  wliioli  cannot  bo  loft  out  i  i 
colisiilcration.  I'oinjx  v.  Mmixtiill,  :)  XI.  &  O.  'A'l',),  oT'  : 
Itnmim-uft  v.  ./.hi..<,  4  I).  J.  i<i  S.  -.'.'l ;  hi  ir  Smtl :  Lnii'jln,  v 
.Sratf,  (inii:!)  1  Cb.  1,  11. 

An  nilvanoo  mailubeforo  tho  ilati'  of  tbo  will,  will  not  op. :  ' 
as  an  adoniption  in  tho  aWenoo  of  a  spocinl  agroonu'tit  l!ia!  u 
shall.  I'l'ti'ti  V.  Priiirf,  (.'a.  t.  Talh.  71  ;  In  rr  PiinuA' ^.  A'''  '., 
14  Eq.  ■-'■•)();    Tilijhr  v.  C<irl>rn,i/,f,  41  L.  J.  Cli.  0-'!l. 


M' 

Advancomtnt 

■M 

by  porli'.u 

!*■ 

uikIit  .StllttltC 

of  DlMtribu- 

tioni. 

When  Act 

appliL'B. 

l^  _ 

aLr-iL-.-- 

^■^9 

H 

m. 

T^ 

1  ■' 
.  It 

B.  Adt'iiiccuH'iit  iiiulfr  Sfdftiff  of  ])i^trihiitiiiiis. 

The  qiu'stion  of  "  aJvancoment  by  portion  "  also  iirises  iimlir 
tbe  Statute  of  Distributions  ('22  &  'JJi  Cur.  II.  c.  lo),  s.  ■"',  ;i> 
rpp:aril8  children  of  the  intestate.  lit  re  G'/V  ;  d'i'-f  v.  Tiii'^"''. 
(IDUU)  'J  Ch.  2»0. 

That  section  iloos  not  apply  whore  there  is  an  intcsfacy  ;i>  ti 
the  benetieial  interest  ;u  a  part  of  the  tes^tator's  property.  Diil 
it  applies  to  cases  where  tbr-ro  is  a  will,  which  is  wholly  in^  jiii^:- 


•M'<»M1:MI:.M   iM.KK.iATlriK. 
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I'  i""'«'Wr  .low  „„,  „,,,,,,  „,,,„^„ 


'Xi'i'iitiir  bcr, 


-\""..tr,rsA.I,  |M.|,W||  f;„„  iv  *  ,  ,,-:„    „.    •      '     '      '•»■■•. 


I. 


trust 

-■^™":t:':;;;:i:'.;r:;;: '■-"; -i. .„„..,„.. 

iri- lint  niliiiiii.,.«      ti / ..    „     ....  I  "V  '  \|ini.-i-,s 


•:•!■  •■!"■- ;  ■/■„,,/,„■  V.  r,„,/„ 


■iiJ-;.,.  I.-,.-,.  ■'      '•''■ 

I'nyim.iii  of  a  son's  debts  is  ,,„t    ,i,..«         i 

I    !<■    llH,-„t.ll,W    is    Cltltlvl,   „„t„.itl,st, 


•■■.-ii-n ;,iis,r2;:,       '■"""'"'■'"■■' ■'-..■"^^^^- 

Tho  lioir  is  tlipivfom  ii,,t  I,„„„  i   , 


f-l/Olixv.  f.;,r»i%  (lOli:)) 


V.'h,-vr  a  lofraoy  „p,K.a,,  „„  tlie  f.oo  of  tl,„  will  t„  I       • 
'"■•  .1  r"Hif.„l,ir  ,,„r,,„sn  ,vl„  tin  i.  (         ,  *"""  '•'■«•""'■''" 

tp.|„tor  .,f.  ,  ^«lH(lMr  to  a  sfr,-inrrr,r  or  not,  ami  tin-  ""■"'<'■' ^^ 

iMiltor  afterwards  .11  l,s  lifetime  ornvi,!,,^  •    "'  "n    p.,r,»„„  ,„, 

'hat  iiuriiose  the  1  •  ,      ''"'"''"  "  ""»'  "'  mon.'v  f,„-  "'I'-m.J  i( 

I'urpos. ,  the  lef-ney  is  wiiolly  or  partiallv  nleeii,,..!  „  '  r  ""' ''"'«'"' 
'■"Ii"  sura  so  iirovided  is  „„„/  '""''"'■>  ■"l«''»''<I  aeoording  ...li.H,..  ,i,„ 
t ,,,y      \Z  ';5™'^'-  """'  -  "1".^1  io  nr  less  than  ■""''■"• 

•I  II  ■,'  ' 


MICtOCOfY   RESOtUTON  TfST  CHART 

lANSI  ond  ISO  TEST  CHART  h4o.  2) 


1.0 

la  12.8     l;j 

^ 

I.I 

i:^  m 

1^1^  iz 


^     APPLIED  IN4^GE 


'653   Eost   Mor.   EIrM 
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SATISFACTION'  AND  ADEMPTION. 


Chap.  LTIII. 


Lnjrncy  in 
fultiliiiont  of 
moral  otligii- 
tiun. 


Lopany  for 
Heverul 


Lopany  jrivcn 
for  hitifht 
of  infant. 


i-r 


J,i  ir  r„ll,„k;  l;,lhrk  V.  Wun-.ill,  -'S  Cli.  ]).  .IVi  ;  (In/lilk  \: 
ISmirh;  n  L.  U.  Ir.  t)-' ;  /«  /v  Ow/y,/^ ;  rv»;„7/  V.  /.«■'/  O.Wc'w/, 
(l!li:t)  'JCh.  :i-'fi. 

Thi'  same  principle  applies  where  the  legaey  is  btnteil  to  he 
given  in  fullilinent  of  a  moral  ohlij;iition  reeognised  hy  tlie 
testator.      //(  iv  I'nilur/;,  nnjirn. 

It  also  npjilies  thongh  the  legacy  is  not  slated  to  ho  given  for 
a  particular  purpose,  hut  is  hy  l.iw  jiremmeil  to  ho  so  given  ;  tor 
instance,  in  satisfaction  of  a  deht.  In  iv  Flilrlur :  dillnuis  \. 
FkMii'i;  :i8  Cli.  ]).  :i:-i. 

A  legaiy,  stated  to  he  given  for  several  purposes,  is  not 
adeemed  hy  a  suhsecpient  gift  to  satisfy  ono  of  those  purposes 
only.     I!o„„„  \.  !!:«,i,„:  :!  Atk.  ISl. 

A  legacy  given  for  the  sole  use  and  henefit  of  an  infant  is 
not  given  for  a  particular  pur[)Oso  witliill  the  rule.  In  ri 
!<miilhii'«;    ll'i/imiii  V.  Smiilliirs,  (IIIOI)  1  Ch.  ■-'■"ill. 

A  h'gacy  of  200/.  to  the  testator's  wife  to  he  paid  williin  ti  ii 
days  after  his  decease  is  not  adeemed  hy  a  gift  of  I'OH/.  shortly 
heforo  the  death,  made  in  order  that  the  wife  might  have  the 
immediate  control  of  money,    rniikhimt  v.  lloacll,  li  C'li.  l^itj. 


Questions 
arihinfr  en 
hoti'lipot 
clauBos. 

Sharo  in 
iutostacy  or 
under  will 
not  advancB 
in  lifetime. 


Intention  to 
inelude 
gilt  by  will. 


III.— IIoTtiii'OT  Clauses. 

In  mail)  oases  the  instrument  contains  a  direction  tliai 
advances  made  hy  the  testator  are  to  he  hrou^ht  into  hotchpot. 
Numerous  questions  have  arisen  on  such  clauses. 

A  direction  that,  if  a  parent  should  during  his  life  advance 
or  pay  any  sum  for  the  henefit  of  his  chiklien,  the  sums  arc  1" 
hehrcaight  into  account,  does  not  include  a  share  taken  unclcr 
the  father's  intestacy  nor  hcucflts  given  hy  his  will.  ^V/""" 
V.  TifMlm,  9  Vcs.  4|:i ;  Cudinr  v.  Cuoiui;  S  Ch.  .Slij. 

Tlie  proposition  supported  hy  Unhev.  Lmkr,  10  Ves.  4Tii; 
Golilimj  V.  Hnmjirhl,  V-\  I'r.  -"jy:! ;  M'Cl.  'M->;  Fiizii/.rr/, ,/  v, 
Gillihriinil,  0  Sim.  091,  that  a  gift  hy  will  is  an  advancemeui  in 
the  life  of  the  testator  is  no  longer  law. 

But  the  direction  may  he  so  framed  as  to  include  gills  l.y 
will,  for  instance,  if  the  reference  is  to  gifts  made  by  a  faiwv 
" in  his  lifetime  or  by  his  will "  or  "  in  liis  life  or  at  his  death," 


noTciiroT  fLAusrcs. 

or  if  tho  event  provi,lo,I  for  i,  if  ,he  father  shoul,!  have 
.ostowed  or  f^h.n  portions  t„  l.i,  .l.iWren  „n  th.ir  marriage 
or  otherwise  ,,rovi,IeJ  for  them."  P„,,M,„  ,..  P„/,i//„„  l  ] 
^mi.  i,i-> ;  llirhim,  V.  .Vw,,„„,  1  ]!.  f;.  (■,  fi.'i ;  ..  B  (^  C  TJ'i  • 
Lndr  V.  Zr«/v,  in  Ves.  477.  '         ■-■-■■■ 

^^  And  a  direction  that  if  parents  should  in  their  lifetl,,,,. 
settesive,  or  advance  ••  nnto,  f„.  „p  „,„„,  ,)„.;,.  d.ildren,  ha, 
been  held  to  mch.de  a  gift  by  will.  o„,/,„,  v  .)/,>/„//  Is  Ves 
\'M;  see  r,V,//„,/  v.  U„m-f„l.l,  l:(  ly  -,|).j ;  ij.,.],  :j,,,' 
^  n.o  word  advance  primarily  refers  to  advance  of  money  It 
..s  not  appropriate  to  real  or  leasclu.ld  propertv,  and,  unless 
I.ere>ss-,me  further  indication  of  intention  to  include  them,  a 
lca,.ch„ld  house  given  to  a  son  and  real  estate  ,levi.«ed  to 
claldrcn  need  not  be  brought  into  account.  /Jo«.//„,,  v.  Will,; 
.  Ha.  ;J18;  C'„„p„.  V.  Cmp,r,  8  Ch.  Sl-'i  ;  /„  „  J,,', 
ll"'l;i">ii  V.  liniMi/,  (l!m:i)  I  Ch.  2(;7. 

lienefits  coming  to  tlio  children  under  a  post-nuptial  settle- 
ment of  tlie  mother's  property,  or  under  a  deed  of  family 
nrrangement,  to  which  father  and  mother  arc  parties,  are  not 
pnim  ,/*■„.  advances  by  the  father.  Do,„jlm  v.  ((7«.«,  7  Ha. 
••18;  Coo/«- V.  TooHw,  8  Ch.  SI. '!. 

A  sum  paid  by  the  testator  under  a  guarantee  of  thes,,n's 
account  is  an  advance  to  him ;  but  purchase-money  pavable  l,v 
a  son  to  his  fatlier,  which  does  not  become  due  till  after  tho 
testator's  death,  is  not.  If  tlie  testator  proves  for  a  debt  in  tlie 
son  s  bankruptcy  so  much  as  rem:iins  unpaid  must  nevertheless 
be  brought  into  account.  Au.-<t,,-  v.  /',,«■,//,  1  D.  J.  &  S.  (i;) ; 
/«  /■(.'  U'liiMiomr ;  iriiiMmmr  v.  Kil.mnl.',,  .•J7  Ch.  D.  (i8:j ;  ,,ee 
Silteniile  v.  Hili-mii/c,  o.j  B.  :i  |o. 

1,000,.  given  to  a  husband  on  his  marriage  with  the  testator's 
•lauglitcr  in  e.^change  for  his  snulf-box,  was  h,.ld  not  given 
by  way  of  marriage  or  advancement.  J/'(7/ov  v  FmiH  or,  i. 
4,'^'.  '  "■ 

■\Vhere  tho  income  of  a  legatee  was  directed  to  be  made  up 
to  a  certain  a„:ouut,  the  legatee  to  certify  her  income  from  all 
sources,  it  was  held  that  the  legatee  was  not  hound  to  brin- 
mto  account  an  annuity  given  by  a  subse.,nent  testator  wit],  a 
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Chap  IVIII. 


Words 
ni>I,Ii'Mt,]e 
to  moi,tj'. 


Wliat  i»  not 
a,,  ii<tvHi,i'0 
l,v  ttio  father. 


W,at  are 
advances. 


Gift  Iiy  way 
of  marriaf^L'. 


Direction  to 
make  up 


ilircctiou,  that  it 


was  not  to  be  taken  int^ 


)  account,  but  was  to 
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SAIISIACIION  ,VNI)  APKNIPTION. 


!£"■ 

■  It. 


Chip.  LTIII. 


How  income 
iiactTtained. 


Statute- 
burred  debts. 


Debt 
diacharged. 


When  hotch- 
pot clause 
eeosea  to 
operate. 


Lapsed  share. 


Ic  a  cl.'.'U-  liciK'fIci;.!  iliMilion.      [ii   ir    U,;l,i,s    Tnisl    Kslair,  IS 
Eq.  41il, 

As  to  how  tlio  inconio  U  to  1«  nscfrtaiiioil  in  snili  a  casp,  sfi> 
Laihl  lliitiimiH  v.  Falter,  48  W.  K.  105. 

A  (lirnction  to  doilui't  n  sum  from  the  sliiiiv  of  a  Icgatcw  as 
ail  crjulvak'iit  for  an  u-tatc  fjivi-n  to  liim  fails  if  tlio  estates  is 
not  ]iurchase(l.     Ninjfc  v.  C/jftpiiiiii>,  J!)  li.  ■JS'<. 

Under  a  direction  to  deduet  advances  made  to  a  k>j;ateo  ky 
her  brothers  or  sisters,  di'bts  owing  from  tlio  lef,'atee  to  hir 
brothers  and  sisters  may  be  dediietod  tlioiif;]!  buned  by  tli'' 
statute.     Poo/e  v.  I'wile,  7  Ch.  17. 

On  the  other  hand,  a  declaration  that  a  legatee  indebted  tn 
tho  testator  is  to  accejit  the  debt  as  part  of  his  share,  does  not 
apply  to  a  debt  discharged  by  a  composition  deed.  '-'"A/-  ^ 
GneiiflM,  l  Sm.  &  Cr.  470. 

AVliore  tlio  testator  directed  certain  debts  mid  interests  t  i 
be  deducted  from  tlio  .share  of  a  bcneliciary,  who  had  giv.i: 
bonds  to  secure  tho  debts,  it  was  held,  that  tlie  whole  of  tlic 
debts  and  interest  must  be  deducted,  though  tho  total  amount 
exceeded  tho  penalty  of  the  bonds.  Mut/irirx  v.  Krli/r.  :i  Cli. 
691. 

Where  the  testator  directed  his  sous  to  pay  or  account  for 
debts  owing  to  him  before  tliey  should  receive  their  shares,  iiinl 
the  share  of  a  son  was  settled  by  a  codicil,  it  was  held  tlint  ii 
debt  due  from  the  son  was  to  be  brought  into  account  f  r  tin 
purpose  of  division,  but  not  for  the  purpose  of  increasing  tlic 
amount  to  be  settled.      IfViiVc  v.  Tiiriin;  -J-j  B.  oO.j. 

Where  the  residue  was  given  to  tho  testator's  children  by  a 
first  and  second  wife  to  vest  at  twei-.ty-one,  with  a  direct!  ]i 
that  if  the  children  by  the  first  wife  should  become  entitled  t  i 
another  fund  they  should  bring  it  into  hotchpot,  it  was  iicH 
that  the  hotchpot  clause  ceased  to  operate  when  tho  eldest  child 
attained  twenty-one.     SVrt/c,  v.  Prufoii,  4  Eq.  40. 

Where  the  testator  directed  his  children,  wlio  were  his  rc>i- 
duary  legatees,  to  bring  advances  into  hotchpot,  and  a  share 
given  to  one  of  the  children  was  revoked  and  lapsed,  it  was  Iidd 
that  the  hotchpot  clause  applied  to  tlie  lapsed  share,  and  lliat 
the  son,  whoso  share  was  revoked,  could  not  claim  as  next  of 


itOTCuroT  ci.Ai,'Si:.«. 

kin,  witlnut  brhicring  n.lvano-s  iiit,,  hntolipot,  Imt  not  so  as  to 

iiiii-fiiM.  tlio  willow's  slinrn.      SIncad  v.  Sh;iv,'t,  lo  Cli.  I).  'iW. 

Un.Ii.r  a  dausi..  .lirodin-    n   cbil.l    to   brin;;   ii.lvnn,.  s   into 

Iiot.liiiMt,  an  navante  U  a  cliii.l  cannot  lo  Irniiglit  against  the 

'*'«"<'  "f  " I'il'l.  "■'"'  I'lko  tl.o  sliiiiv  in  ivmain.liT  or  l,v  snUi- 

tution.     .s,7„r„V,    V.   ,SV/„r»,V,,  •.'.■,   1).   .■j-to  ;  //,„■/// y. "./,ov/,„,., 
n  Ivj.  •■,-(  ;    /„  ,,,  (.;■,/,   ,;;,,  ,.    7V«,/./v7/,  (IIIOG)  L'  (■li,  ;.'8IJ. 

But  wliLTo  tlio  issuo  aro  to  tako  only  tho  sliaro  tlm  jiarcnt 
■■mild  havo  takon,  an  ailvance  whicli  tlio  [.arent  would  liavo  to 
liring  into  account  must  bo  bronglit  into  account  against  tlie 
issue,     /ii  ir  Scot! :  L'liir/fmi  v.  Srol/,  (ll«):ii  1  Cli.  ]. 

Tndcr  a  dirci.'tion  to  l-i-ing  into  acimnt  nioncv  due  for  rent 
or  otherwise,  the  rout  of  land,  to  wl.i.li  a  beneficiary  lias 
aecjuircl  a  good  title  against  the  testator  under  tlie  Ileal 
Property  Limitation  Acts,  l,S:j:;  and  InT  I,  cannot  hi  brought 
into  account.  /,/  ,;■  J,,//,/;  I,:,//,, nv/r  v.  ^•„rf„/l.■  (I'II)O)  •' 
Ch.  UKi.  ■ 

A  direition  to  deduct  advances  from  shares  of  residue  iloes 
not  affect  a  residuary  legatee's  right  to  a  general  legacy  given 
by  the  will.     ,S,,iif/i  T.  CniMi-er,  U  Ch.  D.  5111. 

Under    the    ordinary    hotchpot    danso    witli    reference 
ai.poiuted  .shares,  life  and  reversionary  interests  must  be  brouglit 
into  account.     Itmhr  v.  SdiolrtiM,  1    II.   &  M.  :ii;  ■  7y(/,°v 
A«/c,  1  Ch.  D. '>]7. 

Where  an  es'  '  >  was  to  bo  divisible  equally  if  below  and  un- 
equ.ally  if  abo  ertain  amount,  it  was  iield  that  a  sum  which 

the  testator  eovcanted  to  settle  on  a  daughter  and  «liich  she 
had  to  bring  into  hotchpot,  nuLst  be  brouglit  into  account  in 
ascertaining  the  value  of  the  estate.     Foi'  v.  Fi,.,,  11  E,,.  \\-2. 

Where  the  testator  gave  his  residue  to  his  son  and  daugliter 
equally,  and  directed  any  sum  which  lie  had  agreed  to  give  on 
the  marriage  of  a  chil.l  should  be  taken  in  satisfaction  of  the 
share,  and  he  covenanted  to  settle  10,000/.  mi  the  son's  marriage 
with  ultimate  reversion  to  himself  on  failure  of  issue,  which 
happened,  it  was  held  that  the  son's  estate  was  entitled  to  the 
settled  10,000/.,  subject  to  his  widow's  life  estate  under  the 
settlement,  that  tho  daughter  must  receive  10,000/.,  and  that  the 
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.1  ATISFACmnN'  AND  AnKMPTIOX. 


Hcvond  fuiija 
and  fino 
hotclipot 
cluiinc. 


Chip.  IVIII.  rpi-iiliif  of  tin*  esfati-  wns  <livisil)I('  pfjimlly  bctweon  flir-  son  iuiil 
iluiightiT.      WImlri-  V.  lliiiiiiiliri'ij»,  (l>!»x|  A.  ('.  •"KM). 

As  11  ifoncriil  rulis  whcru  si'vcnil  fuiiils  are  scttli'il  1iy  oii" 
instrument  ninl  there  is  n  lii)ti-li|int  dausc,  nn  fiii]n>iiilec  (if  nne 
fuil'l  riiini'it  cljiini  nn  uiiniiiiriiiito.l  slnu'e  of  tlie  ntluT  fun*ls 
witliriiit  Iviiif-ini,'  till'  fmiil  (iiiiioiiite<l  to  liim  into  liotdipol. 
unless  fliere  is  n  clear  indieation  of  intention  that  the  tomls  iip- 
to  b(!  treatefl  as  sejiarate.  //'  /e  M<iniir!^  of  Jln't/n/ ;  K<n-I  iiriii 
V.  Omj,  (ISD:)  1  C'h.  !Hl);  llnt,-l,!,„„„  v.  -h.llrHh'n,,,  (ISIIS)  1 
Ir.  lO:!;  (181)!))  1  Iv.  :ill. 

Anil  where  a  fund  is  setlleil  hy  a  will  witli  a  hoteli]i'it  elini.-r. 
and  then  other  funds  are'  settled  iiy  the  same  will  upon  tle> 
Fame  trusts  hy  referenee,  there  is  to  be  I'lhttn  jUrii  nne  liutehju.i 
elause  ailplieablr'  to  tlu)  three  fuiuls,  and  not  a  sejiarate  liotelipnt 
ehiuso  ajiiilieable  to  cueh  fund.  Ilr  l'iiiii,.i:  I'rrl.in-^  v.  A''i;;' /, 
1)7  L.  T.  'i-\. 

On  the  other  hauil,  where  by  a  will  fluid;,  are  (lirerfed  to  1„. 
held  upon  tlie  same  or  similar  trusts  as  funds  settled  by  a  scttl'  - 
meat,  a  separate  hoteh]iot  clause  must  bo  ap;  lied  to  the  fund 
settled  by  referenee.  Jft/>if<i;/ifr  v.  Miinhnjiu.  l-i  P..  .')(i-"i ;  /; 
Nmlh:  Miiiln  V.  llixk,,,,  70  Ij.  T.  Isc. 
Incorrect  "Where  a  testator  reeites  that  a  eertalu  amouiu  I'as  been  but 

to  advance'to  Or  advaneed  by  him  to  a  lef^atee  and  direets  that  amount  to  !"■ 
be^aocounted  nceoimted  for  a^'aiust  the  legaey  and  the  amount  nientiiiUii! 
has  not  in  faet  been  lent  or  advanced,  the  legatee  is  nevertleirv^ 
und  by  the  recital  and  mii^t  bring  that  amount  into  account. 
KihiiuimpliHi  V.  Gi:iii<i,  21  W.  It.  U17  ;  In  rr  Wuml :  W'lnl  \. 
Wood,  -Vl  C'h.  D.  017;  see  ll:irmr,«  v.  LunI  Cbiuhmh.  :: 
",.  U.  Ir.  -jas. 

On  the  other  hand,  where  there  is  a  similar  recital  ami  tj- 
stater  direets  that  the  amount  mentioned  or  so  much  thereut  :i' 
oiiall  be  owing  shall  be  brought  Into  account,  the  intention  i~ 
that  the  h'gatee  shall  only  account  for  the  amount  actually 
owing  or  advanco'l.  In  ir  Ttiyl^n-^  Extiitv ;  Tumlin  v.  Umhihiii, 
22  Ch.  I).  49o;  In  re  Kch,;,;  ]\'uM-i/  v.  AVfoy,  (l!»(lo)  2  fii. 
iti.5,  where  hi  ir  Ainl's  E^Mf  :  Alnl  v.  Qiiiil;.  \>  Ch.  II.  u'iii, 
was  not  followed. 


for. 


IloTPlirilT  Cr.AI-SKS, 

I  I  I 
I'^rilriiM  1,1,1,1,.  n,),.^|.,.,|p„j  ,    ,1      I  ,   , 

::r:;l:r^^"^  r  ■--•''-"-";::;:':  ""■ 

'1  ll'll'      Mllviin,'...!      ,.„,.     ,li|,„.f,„l     ,11  ,   .      . 

"'•-—■ .1.^...  «■,.;,„. r   , :  f:,::""""" 

i  ,:.'':;:,';';", '■>;--' -I'-t.-.i,,,,.,,,.,  .,.,,„,„ 

"^^.;.n;:■^:,^/:.t':;:^  :'''■''''■■■  "'''•''■•"■' ^ 

;;..-,„  ,:,,,,,,.,,H.::,:;::.i;.:;:,;:;'';;:::-;:™:^ 

(!■'».)  -'10.  ivv.;   /„  ,,    (;7„y,,;„,/     /  in;/,     , 

il..CWl,,fA,,,,,.:,ll,,,.s,,,.,.,,,h.lai,lcl,,w,,,,„,,,l.,,,  ,,,,,,,,,,,. 

H  .1...  .,.t„,„.  ,,i.,.,.    ,..   „J,,„„„,   ,„   ,^   ,^,,__,^^^, 

If  (ho  tim<-  of  distribution  is  nostnoiu,!  i,Iv„„ 
o"I.v  fr„n,  the  ti™e  of  disfibution.  '  Tit;     7""'  r  ""'' 
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Chip.  Lviii    i;  ell,  |i.   Tdi  ;  //,  ,.    /)■''„/."./,■    /*•('/„,, 
■:  n,.  11,11. 

piivc  liis  ri'^iiluc  lo  l:i*  wM'.'.v  I'ii-  li 
lUiMrc'ii,  u  (lirivlinii  llml  :i  Ivnn  •,'.  t, 
tiik™  in  ]iiiit  siilisfurtiuii  (if  ih^ir  >!i:n 


Appointment 
"UM  iiixl  for 
lior  nhiire." 


Slmri'  in  lieu 
uf  cUimtt. 


'Si, 


M,..,n,    llNIIT) 

,!i  ■.>,iiilll/,  lit  iiilcn^t  nw\ 

Ill"  .lilMivii  wrif  I"  !"■ 

s  W,1S  h'il  lliit  to  olirl-llo 
till  tllO  willow's  llwitll,  .-  1  til  It   til"  :-oll  »:l-<    i-.IUlH'lloil  to  [il.V  lli» 

intiTcst  on  till'  ■-', '.   to  tliH  willow.     I.!i„i,.f,  v.   Af,.'.M,  lo 

(i.  B.  D.  Hiiil. 

In    tllO    CUM'    o[    lllillllintllll'llt>    lUulrf    |ioW.l-S    ho'.rlipot    l-lllll>l> 

will  not  bo  imiiUoil. 

Tlrn.s.  nn  npiiointnioTit  in  tiivum-  of  mi  olij.Tt  ■■  ll^  ami  lor  lur 
slmiv"  iloi's  not  .■xiliiilo  lliiit  oLj,,  1  lii.i.i  sliiiniif,'  in  tlio 
iniapiioiiilr.l  ],!irl,  tlioii^li  the  .-^iini  l-lt  nnajiiiointcil  is  siirli  iis 
would  give  iiU  tlio  olijeots  I'liuul  sluiivs,  li'ihiN,  v.  ;V;/,/o//, 
2  Yes.  .Inn.  ^iol ;  iri,i„i„n'//  v.  //<'ii,o//,  11  li.  1  !■: ;  l('"/w'.-A 
V.  VnifjI.a,,.  1  Dufl.&  J.  111. 

Anil  it  scpins  a  lUiv.tion  tluit  tlio  iipiioiiitnl  shiiro  is  in  lioii  ol 
all  cliiims  iinil  domanils  of  th.'  doneo  to  or  for  her  original  share 
in  the  trust  fund  will  not  .  M-lude  her  fmiu  the  nii:ipii"iiileil 
Jiart.      /'e-/</-  V.  rnii//.//,  (ill.  il.  &  (r.  ■<■'. 

On  tlio  other  liiind,  an  a[iiioiiitinent  to  one  olijeet,  eoupled 
witli  a  deelarution  that  the  donee  of  the  power  wishes  the  fund 
equally  divided,  may  amount  to  iiu  appointment  of  the  rest  ol 
tho  fund  to  the  other  ohjeets,  Furl.  "O'  v.  l.-rr./oj;  ■',  \,.<, 
503. 

And  a  direetiou  for  iieeruer,  wliirli  can  onl\  have  a  meaning 
on  the  supposition  that  the  fund  has  been  appointed  in  favour 
of  other  objeits,  may  also  amount  to  an  appointment.  /'o</.  /■  w 
Ciiil/i!/,  i\l).  M.  .<:  r,.  ■;:,. 

In  the  case  of  a  deed,  if  the  appointee  is  a  party  and  a  shar" 
is  appointed  to  him  in  lieu  of  his  share  in  the  fuml  tli- 
appoiutce  cannot  share  in  the  imappointed  part.  C/'mr  \. 
Ai:/o/iH,  17  Ir.  Ch.  'io  ;  .l/v„.vi',-eii.7  v.  L'/im,  I.  It.  I)  Kq.  ISO. 

Under  a  gift  to  suveral  persons  as  A  shall  appoint  with  a 
gift  in  default  of  appointment  to  them  eiiually,  a  direetiou  t.. 
bring  advances  made  by  the  testator  into  iiotehpot  applies  only 


IIOTCIIPOT  Cl^l-SE*. 
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to  th,.  ,,napp„i,„.,,|  p„rti„„  „t-  ,h,.  f„„,l.   Hrockhhunt  v.  FIM,  Ch.,.  wm. 

A  «m,  rais,„l  f„r  «„  „bj,rt  of  the  pow.r  u,„i,.r  a,>  atlvanr,- 
n.™t  ela.i».,  where  the  donee  nC  ,he  „„wer  exereises  it  fulh- 
H  taken  o„t  of  the  appointed  fun,l.  an.l  „  not  t,.  be  hnuight 
.nto  hotchpot.    /„  re  h'„r:  \\;„I.U,n,„  v.  h;,.r.  (Ii)(l4)   1  ch 


CANADIAN  Nl>TK». 

A  testator,  liavhiK  covenanted  in  a  separation  deed  to  pnv  , 
h.s  w.f^.  *.,)0  a  year  dur.n,  her  lifetin.e,  in  lie,,  of  n.ain 'n- S^" 

.ne<S  a  ,„,ony  and  dower,  by  bis  will,  subse.,uently  n„ ,  ,ave  '::i:^X,;;' 

her  .W(K»  a  year  ,n  lieu  of  dower.    Held,  that  as  the  le^aev  was  " ' 

i.'iven  „,  lieu  of  dower  it  was  not  intended  to  be  a  sntisfa,.,ion 
"1  the  covenant,    Carncatln,  v,  WalWrhhjr.  .L'  O.R.  lu. 

A  testator,  being  under  a  boml  to  „„y  an  annual  sun,  of.nace,,,,- 

11-  Ills,  to  bis  mother,  devis,.d  land  to  his  brother  on  condition  JSl'"' •"■»""' 

ll.at  he  shoubl  pay  U2  Ids,  to  his  mother,  and  it  was  held  not  .a.'""""' 

til    nn    Q     antiaVrtn*: ..H    .11  ■  ... 


to  he  a  satisfaction  of  the  bond. 


Cob:  V.  Cole.  5  O.S.  744. 


Where  a  ter.tator  .levis,.!  a  par,.el  of  land  to  tbnv  Brand-  H.,chp„, 
'laughters  as  tenants  in  common,  and  to  one  of  them  another  """"""  ""'' 
P.ir,.cl  m  ,,everalty,  and  directed  that  lb,.  s,.veral  pan^cl  shoubl 

I"'  valued  by  his  ,vK,.eutors  and  its  value  dclu-t Von,  the 

.l.v,see.s'  one.thiKi  portion  of  the  lan,I  devised  in  eon.mon,  it 
"as  held  that  the  tenant  in  severalty  was  not  hound  to  acrount 
t"  the  other  devisees  for  rents  of  the  land  hebl  in  s,.veraltv 
'"•t  that  the  rents  of  that  parcW  should  be  deducted  fron,  her 
^■ne  third  share  of  the  rents  of  the  land  held  in  common. 
'  Ihllips  v,  Yanvooil,  21  Gr,  B22, 

Absolute  discretion  to  make  advances  to  chUdrcn  to  whom  n,  ,,  ,-     , 

aiK's  ,n  fee  of  valuable  property,  there  being  no  fraud  „"■"""'"'•'••■ 
improper  motive  in  making  the  advances.    Ilo.pilal  for  Sick 
<-M<lrcn  V,  Chute,  3  O.L.R.  590. 

In  Ontario,  a  child  of  an  intestate  may  be  advanced  by  a  su,„«., 
sm  ot  either  ret',  or  personal  property,  provided  that  it  has  omSr'""- 
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Ob«p  ITIII.  been  so  cxpr'SHi'il  by  thu  intcBtiitf  in  writiiiif,  or  so  ui'knowl- 
.'ilgwl  by  the  child  in  writinn.    U.S.O.  c.  127,  ».  811. 

Anil  I  he  valui'  (if  Ibc  ml' iini'iMnont  i«  that  which  has  been 
ackniiwloilgml  by  thi'  chilil  by  instrunu'nt  in  writing.  iilhrT- 
wisi'  lb  valui'  is  tii  !»■  cstitnatcil  upcording  tii  the  value  of 
the  property  when  Kiveri.    Ihid.,  s.  62. 

The  effect  of  this  was  to  supersede  the  Statute  i:i  Distribu- 
tion as  to  advancement,  and  to  require  a  child  to  lirinR  into 
hotchpot  an  advancement  only  where  it  is  evidcm  cd  \iy  writ- 
ing,   t'ilinan  v.  f'ilnmH,  ITi  Or.  <i4:i. 

The  Statute  ot  Distribution  has  been  rc-printcd  in  the  Re- 
vised Statutes,  c.  3:!.'>.  with  the  proviso,  "sub.jec-t  to  the  pro- 
visions i'  the  Devolution  of  K.states  Act."    What  the  efTect  ot 
Ibis  is  has  not  been  determined,  but  presumabl;-  the  provincial 
ei.actnient  controls  the  Statute  of  Distribution  and  still  re- 
quires an  advancement  to  be  evidenced  by  writing. 
\vh.™chM.i         Grandchildren  take  on  an  intestacy  by  representation  of 
pandchiHrci  {jjeir  parent,  and  not  in  their  own  right,  end  it  he  has  bei  ii 
advanced,  they  are  chargeable  with  the  amount  of  the  ail 
vancement  and  excluiled  to  that  extent.    Re  Lewis,  29  O.R 
609. 
Muiitobu.  In  Manitoba  "if  any  child  ot  an  intestate  shall  have  be.  n 

portioned,  or  otherwise  provided  for,  by  an  advance  in  mom  v 
or  in  any  other  way,  by  the  intestate  in  his  lifetime,  to  an 
amount  equal  to  the  distributive  share  ot  the  other  childrm, 
he  shall  be  excepted  in  the  distribution  of  the  estate;  but  it 
any  child  ot  an  intestate  shall  have  been  only  in  part  so  ]i  ir 
tioned  or  provided  for.  he  shall  have  so  much  of  the  cstatr  us 
will  make  his  share  ei|ual  to  the  share  of  each  of  the  nst. 
R.S.M.  e.  48.  s.  7. 
N«w  In  New  Brunswick,  upon  an  intestacy  as  to  land,  "chililivn 

advanced  by  settlement  or  portions  not  equal  to  the  dllur 
shares,  shall  have  so  much  of  the  surplusage  as  shall  make  tlie 
estate  of  all  equal,"    R,S.N.B.  c.  161,  s.  1,  ad  fin. 

As  to  personalty,  "any  child  receiving  an  advancement  <if 
real  estate  in  the  lifetime  of  the  intestate  in  excess  of  his  shm 
ot  the  real  estate  shall  have  the  value  of  such  excess  talien 
into  account  in  the  distribution  of  the  personalty." 


l/VANCEMENT, 
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w  ittn^     T  "  »".f  ^■'""■'■'■""".  if  ■"  ■-  -  .■xr.n.H..,!  i„  v s™ 

Chddr,.,,  or  grand.hlldr,.,,  may  l„.  „dvan,...,l.  and  ,h,.  „d 

van.™,,.,,,,,  ,,„,,,,,,,, ,,.„,„,.„,,„„.,„„.,,;;;„• 

ehild  s  share  of  the  estate.    Ibid    v  8 

If  .h.^„„e,.,„.„,  ,,„,j,  „;„  ,„;,^.,  „^ , ^  __^^^  _,^^^^^ 

«.  V 10,  n  ■"•   '        ™""'"  •"  "'""^  '■"  '>'"  »"■>-■  "'"' . 

If  the  child  or  grandehihl  dies  before  ,he  in„.s,a...  I,.„vine 

r-s— :™\r'"-'»^™-'" "— -- 

In  Nova  Seotia,  where  a  tes,ator  invested  ,„„„„vs  i„  ,.,.r,„i„  Wh.„... 
«.overn„,e„,  see,„.i,i„s  i„  „i,  o,,,  „„,„.,  ,„^  „,^  ,„u,h,er,    h     "''•"'"""" 
cauae  he  had  reached  ,:,e  „,„o,.,„  ,„  „,,i,,,  „„  i,„|ivi,n,!i?„ 
mvest  m  h,.,  own  name,  and  subse,|uen,lv  spok,.  „f  ,hes..  in- 

advan  ,    „„„,     ,,  ,„^,  ,,^  cireu.nstanees  ,.„der  which  he  had 

Tance '!  /"T™™''  "'"^  ""'  '"""'  "'<'  P-..n„>tio,.  of  „,,. 
vanceraent.    Jones  v.  Kinnear,  U  K.S  R   1 

US°Br"""'<,.f'''7,'''''  ""■  ^"'"'*''  •"  »-'"•"""•"  prevails.  ..rm.H 

K  &.H.L.    c.   9.1,   s.   53.  1  clumbl.. 
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Ok>p.  uz. 


Doctrln*  of 
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out  to 
tODAnU  In 
eommon  by 
name. 


Dlrootlon 

KTentinff 
M). 


Penon  dead 
at  dat«  of 
will. 


I'oRTioNs  of  it  t.'Htiitor's  propiTty  may  be  iimli«|i"w'il  "f.  'itluT 
iH'fiiiisc  the  tliHpiwiti.m  ntt.'inirti'il  liy  him  Iuih  fiiilcil.  or  1"- 
cRUHi'  no  ilispiwitioii  hiiH  been  iitti'mpti'il. 

A  ilev.w  or  WgH'-y  I'lpws  by  tlw  (b-ntb  of  Ihr  ib^visci'  or 
loKntce  b  -fore  the  testator,  or  even  iM'fore  the  <lati>  of  the  will 
Klliott  V.  Uavinpnrl.  1  1>,  W.  81);  2  Vern.  581 ;  .l/-ii/'"i"A  v 
fln-ots,  1  B.  C.  C.  M. 

ConHrmatiim  by  fodiiMl  of  a  will  eontninintt  a  lexaey  to  m 
legatee,  her  exi^eutors  and  adniinislrntors,  where  tlii'  legatee 
has  died  Kinee  the  dat,.  of  the  will,  d.vs  not  prevent  a  lapse  or 
Itive  the  leRaey  to  the  e.xeentors  of  the  U'gati'e.  IIhIcIksuii  v 
Hammnnd,  :)  ».  0.  C.  Vll ;  Maijbank  v,  livrnkn.  1  H.  C.  ('.  84 
Where  the  (jift  ia  to  several  named  piTsons  as  tenants  iii 
e.)mmon,  the  shares  of  any  who  die  Ix'fore  the  testator  lapsr. 
Page  V.  Viiijr.  2  1'.  W.  18f»;  Veal  v.  Chapman.  1  Ves.  Sen.  .">4J 
If  there  is  a  tjift  to  four  persons  followed  by  a  gift  over,  it 
onlv  otie  survives,  to  that  one,  there  is  m>  lapse,  though  tl.rr.^ 
out  of  the  four  survive  the  testator.  In  re  Radcliffr :  Younn  '■ 
Bcair,  51  W.K.  400. 

Where  there  was  a  gifi  of  a  residue  to  a  elass  anil  A.  f"l- 
lowed  by  a  directiim  that  "the  same  shall  be  vested  legaei.s 
at  the  time  of  my  decease,"  it  was  held,  that  these  worcN 
meant  that  the  residue  was  to  be  divided  between  111"-' 
legatees  who  survived  the  testator.  In  re  Feathcrston.'s 
Trusts,  22  Ch.  D.  Ill ;  see,  too,  Clark  v.  Phillips,  17  Jur.  !<S(i. 
Possibly,  it  one  of  the  named  persons  is  shown  on  the  fa.  .■ 
of  the  will  to  be  dead  at  the  date  of  the  will,  the  fund  woiilJ 


■.k 


I.APNK. 


7HI 


I,'"""   ■;'  "' 'I''n*'.»  of   J)   wl,o„„vlv,.  A.     r„',.,„  V 

^MliT,.    M    t.,t;,tnr    l,y    1,1,    „i|l    „,„„,,„  . 

:''':^"'-' -1.1."........ f .:,,:,;:,::,  r:"!;;:::^;, 

m  f ...  .,.„„„r',  liiwi,,,,.  ,1,.,,,,,.,  „,..  ,:*, .,„,,„„/„   '  :;';::'■ 

'••.'.•l- ......t..  ..f  an.v  ,„.,„1„.,.,  ,„  ,1„.  ,1,..  „f,,,  „„.  ,.„,„,,., 

•■""'■"""■  ■!^i'' f- • -.'....., ■...i.,.,„„     . 

'■ -■-l-l'.'-'.vl -..i-..  ns,„,|,„  „,„„!,.  i„|.v,,. 

""■  ^""'^■"'•^-     J' ■•-.■>■.-<.■...■.!....  fortius  ,„.,,„,..,„,,„ , 

;'  ]'..«-..r  to  „|,,,„„.t  t„  „  ,l„s,  ,„„1  „  ,„,„,.r  to  „|,,„„;„t  t„  ,,„,„„, 

A  gift  to  ,.  ,I,.l,or  of  l,i.  ,l,.bt.  though  tl„.  ,l.l,t  1,„  pi,,„  ,„  „„  ,„ 
l.™.  1-  -..ulors  „,.,1  ,.,l,„i„i.trafors,  ,vith  a  ,lir..,,i„„  ,„  hau.l  '^•-''^■ 
OUT  the  soc.ur,t,,.,  to  hi,n,  is  i„  ,.,f„,t  ,.  i„„,,„,,  „,„,  ,,^ 
by  ...0  ,W.h  o  the  dubto-  iu  ,h,.  to,stator-.s  lii.,.,i,u,.  j  ;, 
™..ut.™  «.h..tl„.,.  tho  .M,t  is  giv,.„  or  f.„..iv..„,  r..,,,,  V 
W"-,-M„x,  IIS;  A'//,,,//  V.  rt„„v-«/,  I  P.  \v.s:i.  ./y,,,,; 
.^. ;  .V,,//.,«V  V.  ./,.„■,,  ,  Ve.  o:,l ;  l-.,.,.  ,,  l,„„„.,-lv.  :l" 

i..9.iUy  a  general  direction  to  band  over  tl,,.  .security 'to  be 
cancelled  m.ght  release  the  debt,  whether  tho  .lebtor  s"urvive, 
«..■  test  or  or  not.  SMorp  v.  J/o.o,,,,  :;  Alk.  .WO;  1  VV, 
Sen.  49 ;  see  VoM  y.  iruimm,  12  Sim.  .;(;«. 
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A  frift  to  a  cro.litnr  nf  tlio  amount  of  liia  d.l.t.  if  tlic  ilclit  is 
bnrroil  liy  llio  statute  or  Itas  Ijoiii  diBcliargwl  l>y  a  coniprisition 
clecil,  is  incro  bounty.  It  is  a  legacy,  and  liaa  no  friority  over 
other  legaeiea.  Cijipiii  v.  Cnjipiii,  2  P.  W. -'iU, -'9(1 ;  Tiiriiei' 
V.  .Mnrliii,  7  I).  M.  &  O.  4-.'!). 

It  wotild  seem,  that  in  an  ordinary  eapo  siiili  a  gift  wuidd 
be  subject  to  lajise,  li];o  any  other  gift.  It  lins  been  lately 
suggested,  that,  if  ujion  tlio  construction  of  the  will  it  ajifiears 
that  the  testator  cle.arly  intemlcd  not  to  give  a  mere  bounty 
to  the  legatee,  hut  to  d'srhargc  wliat  lie  regarded  as  a  moral 
obligation,  whether  it  were  legally  binding  or  not,  and  if  that 
obligation  still  exists  at  the  testator's  death,  there  is  no  uecesM>ry 
failure  of  ihe  testator's  object  meridy  because  the  legatee  dies 
in  the  testator's  lifetime;  and  therefore  death  in  such  a  case 
does  not  cause  a  lapse.  This  doctrine  is  novel,  and  may  imssibly 
be  too  widely  stated,  if  it  is  intended  to  arply  to  anything  but 
debts.     SIrrrm  v.  Ki,i;/,  (ltl04)  2  Ch.  :10. 

Tlie  cases  go  no  further  than  this,  that  the  testator  may 
express  his  intention  that  a  direction  to  pay  certain  debts, 
which  have  been  released  or  dischargcil,  is  to  include  the  debts 
owing  to  jiersons  wlio  predecease  hira. 

For  instance,  he  may  direct  to  he  handed  over  to  the  ofRcial 
mauag(T  in  a  hankrnpley,  wbicli  occurred  twenty-nine  years 
before  the  date  of  the  will,  so  much  money  as  will  make  up  a  di\  i- 
dcud  of  20s.  in  the  pound  on  debts  proved  in  the  bankruptcy  (« i . 
or  he  may  direct  a  fund  to  be  divided  between  such  of  the 
creditors  of  Lockey  &  Gamon  as  are  contained  in  a  sehcduli' 
according  to  the  amotmt  of  their  debts  where  the  scliedalc 
contained  debts  due  to  firms  and  to  the  executors  of  diflerciil 
persons  ('/),  or  upon  the  construction  of  the  will  it  may  be  tli;it 
the  estates  of  deceased  creditois  are  intended  to  he  benefited  ■  . 
/„  re  Soim-hifn  Trml,  2  K.  &  J.  <j:!0  ;  Tiiniei-  v.  J/nrl/^i,  T 
D.  JI.  &  0.  42!)  (") ;  Williaiimu  v.  Xiii/hr,  :i  Y.  &  C.  Ex.  2iiS  i  /.  ; 
rhilipx  V.  riiilliii>,  :t  lla.  281  (<•). 

A  declaration,  that  a  legacy  shall  not  lapse,  is  not  sulhricnl  tii 
jirevent  lapse,  unless  it  is  clear  that  it  is  to  go  to  the  estate  ef 
the  legatee  in  the  event  of  his  death,     ndaing^.  SIhijO'"'-! 


l.Al'.SK. 


■«/v.  ;r, 
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4  I».  M.  A. ;.,;.,.;,„,,-,/,.  A  yvw,, 7  L.tlS. 

"t  „  p.,|t  t„  A  ,„ul  I.i.s  ex...utors  „■■  a,l,„ini«tr„f,„-,.  ,vitl,  , 

X::s.;ttr?rr"""""-'-"^ '■"--'-■ 

O"  (1.0  oth,.,.  l,a,„l,  i„  ,!,„  ea..  nf  a  ,if,   i„  .,■„„■,,„,  „.,„,, 

--w.,.um,w ,,,,,,,.,,,,,,,..  /;,,,„.„„,.  4,;;^ 

W,..,,.  a  to.tat„r  .av,.  I.is  ,,.si,l.,e  <„  A  a,„l  li  .,,,1  ;„  „,,  „( 

.      '  "1    '"•      '"'■'    '■'«.:»    /,•„./..,    KM 'h,  I).   1.-,;, 

■'      ."1  U    \\v-  .I,.Mtl.  „i   ,1„.  ,!„„„.  „f  „,„     „         ,  ,,, ,„,' 

te>taf(.l-.        Il„r,hri,l;    y       n,,,.,:.,,,       .1.  .,  ,         ,      '   "^^    '"°   t-ik..  in 

.V,/„««y.    ,)    II,.    ,,,.,.    _^„;,^,^,    ^.     //„,.,,  «I.,,M,„t,„™t. 

A-/'.//v.  A-//,,7,  r.  |(..-,  K,,.  ,.;,s  ■'■    •'"'• 

Tlie  i„t.rost»  „f  (I,„.„  ,al<i„.  i,,'  .vmam.I,.,.  ,1.  „.,t  f-ul  1,.  .1      , 
.1  .  ,_..     ■   ,        ...  "  ' '"    "'"■  'I'-fiit'ir.     ]iiit  if   nil  I"'"".'"  in 

r.'iivuii.l.T  nnt 
■11  !'rnc(.,..il..i(,,s,'ltlp  utf'''t..,ll,v 


iifr  illt<T(-t, 

Al,..„I„l,, 


alwi'nlc  iiil,.r,.st  is  jrivoii  aii.l  (liH"Ma( 

;'':V  ''T*:''''^'" -'■■""•■■•i'.ys„i.i>i,„„„  :,: 

MMs.,,t,,,ilt..r,ilifoiiifcrcst,ornIiorptli(.,nMiii.i,t  I<  ,,  ,=i         i    KiftioAo,- 

11.      I(.s,    l.i   ]-r.  .).',,.;     rar/,,p<  v.    /.>„„./,,    4  v„«     .„,s. 
^■'■r.//  y.  Anr/,  :i  Mad.  4o:i.  whcr.  l.oirs  was  r.-ail  as  .v'  ' 


sii'i  a.iiuiuisirator.^*.     /:,.,(,/,  v.  /;,-,„./,.  ,■),-,  ];    m.- 


-".itnr.^ 


I' 
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Chip.  IK.        This  rule,  however,  does  not  apply  where  the  gift  is  to  A  or  his 

■  heirs  after  a  life  interest,  where  heirs  means  next  of  km,  who 

take  beneBcially  and  lot  as  mere  representatives.     /«  re  Porlcr  » 
Trmh,  4  K.  &  J.  188. 

But  it  would  seem  a  direct  gift  to  A  or  his  executors  if 
executors  is  construed  in  its  literal  sense,  would  not  lapse  by  A  s 
death  before  the  testator.  See  Mnrmll  v.  Muxucll,  I.  E.  2  Eq. 
478  ;  s-c,  however,  Aximmll  v.  Duchcort/i,  :I5  B.  ^07  ;  and  »„t,; 
pp.  :J47,  632. 

If  there  is  a  gift  to  A  charged  with  a  sum  payable  to  B,  the 
legacy  to  B  does  not  lapse  by  the  death  of  A  before  the  testator. 

mug  V.  rw,  1  Atk.  m->  -,  mu  v.  Wiri^y,  2  Atk.  cos ;  Oh  V. 

llmth,  1  Yes.  Sen.  134. 

But  the  legacy  would  fail  if  the  gift  to  A  is  adeemed  or 
revoked.     Coirper  v.  iliintcU,  22  B.  223. 

And  where  land  was  devised  to  a  creditor  on  condition  that 
he  should  release  his  debt,  and  the  testator  declared  that  the 
debt  should  not  be  paid  out  of  residue,  the  debt  was  held  charged 
on  the  land,  though  the  creditor  predeceased  the  testator.  In  rr 
Kirk ;  Kirk  v.  A7,/.-,  21  Ch.  D.  431. 

Now,  by  sect.  32  of  tlie  Wills  Act,  a  devise  of  an  estate  tail 
will  not  lapse  if  there  are  at  the  death  of  the  testator  any  issue 
inheritable  under  the  entail. 

And,  by  sect.  33,  a  gift  of  real  or  personal  property  to  a  child, 
or  other  issue  of  the  tesUtor,  will  not  kpse  if  any  issue  of  the 
devisee  or  legatee  survive  the  testator. 

The  section  applies  to  a  gift  to  a  child  dead  at  the  date  of  the 
will,     niideii  V.  Wiaden,  2  Sni.  &  G.  396. 

The  issue  surviving  the  testator  need  not  be  living  at  the 
death  of  the  devisee  or  legatee.     In  horn  Parker,  1  Sw.  &  Tr. 

523.  ,     ,      , 

In  such  a  case  the  property  bequeathed  belongs  to  the  legatee, 
as  if  he  had  survived  the  testator,  and  passes  by  his  will. 
Jolmon  V.  Johmon,  3  Ha.  lo";  7«  6o»(»  Parte-,  1  Sw.  &  Tr. 
523  ;  Re  ilami\  Will,  34  B.  494. 
Kaff  doty.  And  estate  duty  is  payable  on  the  death  of  both  father  and 
son.  In  re  Scott,  (1901)  1  Q.  B.  229  ;  see  Lord  Adiocak  v. 
Bogie,  (1894)  A.  C.  83. 
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estate  by  the  cur'.esy.     Eager  v.  Furnicall,  1"  Ch.  D   II5.  /„ —^ 

n  DtrhyMve ,•    Wehh  y.  Lerhy,lmf,  75  L.  J.  Ch.  95. 

If  the  legatee  devises  to  the  testator,  there  is  a  lapse,  and  the 
heir-at-Uw  and  nerf  of  kin  of  the  legatee  are  entitled.  7«  re 
Jlemler,-  Joim  v.  Uemkr,  19  Ch.  D.  612. 

a  ^T"*^  TTr*  *"""  '"'""  ''^  ""'^  ^»"™  «  °°'  ^i'tin  C„v™.„t.o 
a  covenant  to  settle  property  coming  to  the  legatee  durin<r  "««"■ 
coverture.     Pearce  v.  Oraham,  11    W.  R.  415;  32  L.  J.  Ch 

Where  the  testator  directed  a  daughter's  share  to  be  settled 
I  TT    ""'  ""''  *'  P^deeeased  him  leaving  issue,  it 
was  held  that  the  direction  to  settle  applied  to  her  share      7 
re  Hone's  Truth,  22  Ch.  D.  663. 

Sect.  33  applies  to  gifts  under  general  rowers  of  appointment,  S.  33  .pp«„ 
though  there.sag,ft  over  in  default  of  appointment.    £„/,.  SEf  "" 
V.  Cheync,  2  K.  &  J.  676.  v>^ 

It  does  not  apply  to  special  powers,  nor  to  cases  where  before 
he  Act  there  would  have  been  no  lapse,  as,  for  instance,  gifts 
to  a  class,  even  though  in  the  events  that  happen  the  olaL  is 
reduced  to  one  person.  Griffith  v.  Gale,  12  Sim.  354 :  Freelaud 
V.  Pearson,  L.  R.  3  Eq.  658 ;  Oh,ey  v.  Bates,  3  Dr.  319 ;  Bro,cne 
^^U„mmon,l,  Johns.  210;  Holytand  v.  Le,cm,  26  Ch.  D.  266- 
In^re  S,r  E.  Harvey's  Estate;  Haney  v.  Gillow,  (1S93)  1  Ch.' 

Nor  does  it  apply  whei-e  A  exercises  a  power  of  charging  in 
avour  of  a  child,  conferred  on  him  by  the  will  of  B,  and  then 
to  m  B  8  lifetime.     Qriygs  v.  Gibson,  14  W.  R.  538. 

These  sections  apply  to  the  interest  of  a  person  dying  before 
the  date  of  the  will,  but  after  the  Act  came  into  operation  bu' 
not  to  a  pe«on  dying  before  the  Act  came  into  operation. 

T.&y«oWs,  5N.  of  C.  1. 

In  the  ease  of  gifts  to  a  class  as  tenants  in  common,  the  DocW„o„, 

on     "^"T         "*  ">"  "'"^  Jying  tefore  the  testator  do  '^^SX 
»ot  lapse  but  go  to  the  other  members  of  the  class.  S^^ 

A  gift  to  the  children  of  A  as  tenants  in  common,  to  be 

T.W. 
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,,x.    vo.,o„  nt  tw..nty-ono,  i.  in  offset  a  gift  to    bo  oh  Idron  who 
-  nttain  tw,.nt.v.ono.     !!■■  r',.//,,/»  Tn.l',  T>.  L.     Kq.    06. 

A   alrofion,  that  tho  »h.>ve«  .,t  any  nunnhcr,  of  the  clas 
who  a;.,  botor..  tbo  testator,  Laving  i.suo,  shall  not  h>l.so,  xv.U 
not  Imv,.  tho  olfoot   of  causing  tho  sha.-s  of  «'°^-  ;•■""; 
iK.forc  tho  testator  withont  issue  to  lapse.    A^,„ml/  v.  1>«<I. « o,     . 

'■\urimmateriaMbat  the  .lass  nmy  be  so  cletcnninoa  as  t. 
be  i,.ea,,ablo  of  increase  ;  as,  for  instanee,  if  tl.  e  ass  .s  n,v 
ne,,heAna  .ieces  living  at  the  tin.e  of  ,ny  •-^;™!;;'-;  ^  ; 
as  tenants  in  common,     i^-"-'  v.  /W,W,,  10  Ch.  .J.S  ,  L„ 

'A:a"rersonincapa..itateaf™ntaUingat.he.leatho  .e 
...tator  is  lookea  upon  as  a  na-mb-a-  of  the  class,  so  Jmt 
instance,  the  share  ot  a  member  of  the  class  mcarac.t,.ted  fr,  . 
„.Ui„g  bccanse  he  witnessecl  the  will,  goes  to  the  ot  cr  n.en>V  . 
Y,J,j  V.  />«<■/,»,  -2  Dr.  &  Sm.  ItiT  ;  F.n  v.  lIuUMph,  L.  1.  I' 
(•  V  701  ■  III  ir  Cn/ui'iii  'III'!  J'imim,  4  Th.  D.  Kej. 

'tIos   .hlctrine   .Iocs  not  apply  to  cases,  where  property  » 
„ppoint..a  under  a  power  to  objects  and  non-objeot.      In  su,  , 

es,  the  objects  of  the  power  only  take  the  shares  they  wo, 
Lve  taken,  if  the  whole  appointment  had  been  vahd  and     .o 
rest  goes  as  in  default.     U.'nr.i  v.  Stm,^.^^l,  1  Dr.  l-iT  ,  /, 
rrt,woM'«'«  T/wA  1)  Ch.  1).  «o-'.  ..,,, 

„t  where  by  will  under  a  power  property  rs  appo.nted  t 
oh  Ms  of  the  /ower,  and  by  a  codicil,  which  does  not  purrj 
to'  evoke  the  will,  part  of  the  same  property  .-Pl'<»"tod 
i^objects,  the   original    appointment   tojs   *.  o.er  t. 
whole  property.     Di„i„'l  v.  ^'■"^   ^f  i;"^;,  ,f  ' 

.,        ■       „M  to  n  class  the  revocation  of  the  gilt  t" 

^^z^  „  j:;::::r^f  ti:  :;■-  -  ;^-  ^  '-i;:;: 

rr,"'       lole   goes    to  the  other   members  of    the   class       Vw       ■ 
M'Mi,  4  D.  &  War.  4:U  ;  -^/-/-y  v.  M'K',,  (lOOO)  1 

^^And  a  gift  of  residue  to  several  persons  and  to  A  .t  livh.?, 
or  to  several  persons  and  to  such  of  the  childre.  o  A  as  « 
:•  .inVatl^   'ate  of  the  will,  does  not  lapse  as  to  the  share  . 


Gift  to  11  cV.m 


No  iiorcdii 
intiftpablo  at 
tlio  testator' ! 
(Icftth  of 
l!ikiii(-'  is  ft 
incrolitT  of 
tlio  c1h«», 


Appiiiiitnii'iit 

t.li.l.JKt  Il"t 
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A  gift  of  „li,,„ot  ,,,„,,  t„  ^^^^^^,  __^^^^j 
n  enn,n,o„  ,s  not  a  gift  to  a  clas».  „„,1  t.,e  .shnL  of  any  ,    '  ,    -•''-■'"' 
foro  tho  testator  la,,so.      Or,.,..,/  v.   C/,,,/,.,  ,  ^ ,       ' '  "  l':"::;!, 

Nnri.agift  to  a  cla.»  of  ,,o«on,  "  l.fo.o  mcntione,!,"  ,!,„ 

A  gift  to  "  tl,.  five  daughter,,  "  of  A.  or  to  "  my  nine  chil- 
dren," or  to  .'  n>y  said  three  sisters,"  is  not  a  gift  to  a  ..,a^.    1 
«.^,«,M„r„«/,,9Ch.D,  UT;  /«  ,-. /,V™,,V  w,  lO  Th.  D  84  •        ' 
Or/ordv.  OrfonI,  (190;i)  1  Ir.  124. 

The  result  is  the  same  if  the  gift  is  to  a  .^■ . .,,  ;he  members  of 
which  are  then  named.     &,/„  v.  /.«■/„.,,  a  si,;   -.yn 
And  a  gift  to  my  wife's  brother  and  sister  and  my  brother, 
nd  s,ster  eanally,  when  the  testator  had  at  the  date  o^  the  vi 

na  the  shares  of  two  brothers  who  died  before  the  testate 
lapsed.     Un.crgal  v.  Ilm-riHO,,,  7  B.  49. 

A  gift  to  "  my  e..ecntors  herein-named  "  has  been  held  a  gift  Whether  a 
0  a  class,   ho  g,ft  being  attached  to  the  olRce,  and  thorefTr    ,?r™'^ 
iass„   -  wholly  to   those  who   survive  to   perf  rm   the   office  ""W^To" 

/!««//,/  V.  Gould,  -i  M.  &  K    -'O.j  .    see    ♦„„     p  '  '^'P""- 

,,    ,.  '  '^  ^^-  -■'■'  <  see,  too,  Piii-Mm  t.  .SV///;r,/,  9 

But  tins  IS  no;  the  ease  if  the  gift,  though  the  donees  happen 
^  b^  exeou  ors,  .s  not  given  to  them  in  respect  of  their  office 
Mer  V.  IMrr,  M  M,  &  Cr.  688 ,  Iloa.r  v.  ,Mornc,  Vi  W.  II. 

Prima  fack  a  class  gift  is  a  gift  to  a  class,  consisting  of  person,  wh  ,  •       •,. 
•hoaremcludedand  comprehended  under  somegenoll  descrip    '"» "w*^" 

iodividuala. 
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Tims  n  gift  to  "  my  chilJron,  inrluding  W,"  i»  a  gift  to  n 
class.     .S7m«- V. -t/«..'/«/"»',  1  I).  &  W«r.  4:11. 

So  nro  gifts  to  four  nan.e.l  duugl.t.is  .ud  all  aflor-l>orn 
daughters,  and  to  five  Darned  chil.lreu  uud  su.h  ufter-born 
cl.ildren  as  shall  attain  twenty-one  or  marry.  AV  Slanhoin^ 
Ti-mh,  27  15.  2(11  ;  In  ,r  J,uk>o,i :  Shin-n  v.  A>h«urlh,  - 
Ch.  D.  IB-'.  ,      .    ,  ., 

Compo«t.  There  may  also  he  a  composite  ,h,ss,  us,  for  mstancc,  th. 

"•»"■  childicu  of  A  and  the  cliilJron  of  IJ. 

Gift  to  A  and  On  the  other  hand,  a  gift  to  A  and  the  c-hildren  of  1!  is  /,n.«. 
eST^i'nl  ./«<■/.•  not  a  gift  to  a  class.  Ur  A,u,  Jr.,.!'.  Wi/l-n  B^  ;>;  ^ 
a cla». unless  ,,  ^.,,  c/,,,,,/,,,'.-  Triixl',  U  L.  J.  Ch.  IS:!;  Ill  /■'■  A/liii:  »  "■"" 
S^.'  V.  Atlri;  44  I.  T.  -Mil ;  In  ir  r-"  •■  Li",l.„i  v.  Imjniiii,  d^"  1 ' 
2  Cli   •/-> ;  nad-  V.  r/iillljii,  17  .lur.  mi. 

There  may,  however,  he  a  eontext,  whi.h  will  show  that  th>. 
testator  intended  a  gift  in  su.h  a  form  to  le  a  gift  to  a  class. 

This  is  the  case,  it  A  is  shown  to  stand  in  the  same  ri'latm,, 
to  the  testator  as  the  children  of  D.     Asjii.mU  v.  ViicbnnUi,  -i . 

B.  307.  ,    ,      , ., ,         ,, 

It  is  also  the  ease,  whore  the  gift  is  to  A  and  the  children  ot 

my  sister  B  who  attain  twenty-one,  where  A  was  a  niece,  wl,o 

had  nearly  attained  twenty-one.      Kbigdiin-;/  v.  WalUi;  (<'     ■) 

A.  C.  187.  . 

But  the  -ift  will  not  be  a  gift  to  a  class  if  some  condition  is 
attached  to  the  children  o£  B  which  does  not  attach  to  A. 
For  instance,  if  the  gift  is  to  the  children  of  B  Uvmg  at  the 
death  of  the  tenant  for  li'^  and  A.  Dnik.ford  v.  DniI.rJ..nl, 
3J  B.  43.  J/-A«y  v.  -VA'-y,  (1900)  1  Ir.  213,  is  not  cous.st.i.t 
with  this  princirle. 

llESLi.TiNO  Trusts. 

DevUe  When  nn  estate   is  devised   subject   to  a  charge,  and   tli. 

subject  to  a  f„r  which  the  charge  is  created  fails,  the  charge  Mak» 

charge  which  F'"F"'"'                    .    ,       ,     .              a    /■         ^r:l„„,■    'i    Atk    11'; 

fail."  for  the  benefit  of  the  devisee.     A.-O.  v.  Milim,  3  AtK.  ii- 

Jiirhoii  V.  Iliu-M;  Amb.  487  ;  2  Ed.  203  ;  Kii„j  v.  i5,.«™.  1 
V.  &  B.  261 ;  Tiidrr  v.  Kai/e.s,  4  :;.  &  J.  33!);  IhiiUnMh- 
GoH,  2  J.  &  U.  44S). 

Where  the  devise  is  clearly  subject  to  a  charge,  it  makes  no 
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I.ff,.ronc„«,,„    ,,e  „„„,,.„  ,„.  ,,.;„„,  j,      _^ 

t"  I.ur,K,,o.  SU..1,  as  a  ,.l„„-i.y,   ,vl,ieh,  if   vali.I,  would    L  a     '^^^^'-^ 
^v.;..tsg>V6  ,t  u«ay  fr„m  tl„.  ,l,.viso,..     JM.rr  v.  //„//,  1-.  V,., 

]!u.,  when.  (he...,,  i,  „„  ox,,r,.s„.harso,  It  ,„,„t  dopon,!  „,,„n  «-h,  „„..,.,„ 
""■  g''"-ral  u,t..n.,.„,  wl„.,h,.,.  (1,„  r,...,i,,.„l,.r  gift  i  a  .huL  ■'■;■.-'■'•*- 
..r  whet  or  H,..  dovis.o  was  i,„e«,l..a  ,o  ,„ko  onb-  what ..,  Z^  ^--^.n^ 
"ft..i.  .lo.l,.ot:  ^  (1,0  parti,.ul„,  gift  .ft.  .■  «.(i.fy. 

';   lliu-S  if  (ho  Ian.1,   are   „„(   expressly  elmrge,!,  but  (ho  n-     ,• 
.lev,see  ,s  ,l,,.oetea  to  pay  a  ,.,.rtai„  sum,  (hero  has  been  hold  (o  v^"^^. 

lo  a  rosultiag  trust.     A,;„M  v.   C,,„p„„u,,  1    Ves.  f^eu.   1.8  •  ' 

lllllllllv.    «,//•,•«,,  fit.  1  ]J    ^^.    (.    ,., 

■J^.  If  a  sum  is  direeted  to  be  raised,  and  a  full  disposKion  is  r,ir  .„     . 
ma,lo  of  U,  for  .nstanee,  to  a  eharity,  i„  sueh  a  wav  (ha(  (iL  "  ~^  ^^^  " 
l..pos,  ,on,  .f  vahd,  must  in  all  events  give  tho  money  away  ai'';ij»fta 
fmn.  the  devisee  of  the  lau.I,  who  is  to  take  onlv  frn„,  „,,,  after  ""  "™'"- 
the  raising  the  money,  there  is  a  resulting  h^ust  for  the  heir 
iiron   allure  of  the  partieular  ,lisposition.     T,r.j,„„a„  v.  ,S>/,„. 

But  if  the  money  to  be  rais,.d  is  given  for  purposes  whieh, 
though  valid  may  not  take  effeet,  the  mere  faet,that  the  land  is 
not  given  till  after  raising  the  money,  will  not  take  (he  money 
roiu  (he  de>,.ee,  if  (hose  purposes  fail.  /„  ,.,,  e,,,,/./.  TrJ 
i-  L.  J.  Ch.  2r,  ■  4  1).  jf  ^ij  fi  --7 

And  where  land  was  devised  for  life  and  in  tail  after  the  ex- 
piration or  <,ther  sooner  determination  of  a  term  of  ninety-nine 
.voars  limded  (0  trustees,  of  which  no  trusts  were  ,leclared' 
-tual  enjoyment  by  tho  devisee  being  intended,  the  devised 
viero  held  to  be  subject   to   (he  term.     S:,l„„,  ,,  SMI.,,    V, 

AVhere  a  te.stator  has  by  a  previous  in.strument  a  nower  to  !)■  r    ,• 
o-iargo  real  estates  and  e.ereisea  tho  power  by  will,  (L  X      ?-"  «° 
rues  ,,avo         applieation.     In  sn..U  a  ease,  if  the  disposition  t^T^T" 

Where  a  testator,  after  charging  In's  real  e:i'inic  „•;*(,  , 
ot  legacies  in  aid  of  his  pe.o^lt^.  dei:l;S;  I  t^'i:    ^^  ^ 
m  certain  eontingeneies  sink  into  the  residue  of  his"  personal  S'X%. 
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Ckip.  IIX.  catiito,  this  merely  amni.nts  to  a  Jiroctioii,  that  it  sliall  sink  into 
the  fund,  (iiit  of  wliicli  it  lias  been  proviileJ,  unci  not  that  it 
shall  bo  raisablo  out  of  the  real  for  tho  honofit  of  the  [lornonal 
(■stuto.  Jolimon  V.  U'l'Mir,  4  1).  M.  &  0.  474  j  Ui^  JJiikr  o/ 
ISomcnrt ;  Tlii/iiiie  v.  Sii/moiir,  05  L.  T.  7"):). 
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forfeiture. 


Acct'leriitiim 
ultcring  ck^H 
tu  take. 


No  accelera- 
tion while 
clnHH  not  in 
cxiMti'nce. 


Powers  (if 

hale  and 

eliart^ing. 

Whetljer 

there  is  any 

dietinctiun  .13 

regards 

acceleration 

between 

appointmenta 

and  devises. 


Acceleration. 

Ill  tho  caao  of  a  doviso  to  a  person  tor  life  with  reniaiujor  in 
fee.  where  tho  tenant  for  life  is  ineiipiiblo  of  takini'  or  is  not  in 
rciKiii  iiiilKi-ci,  the  renininder  is  valid  and  will  ho  accelerated. 
Year  Book,  'J  Hen.  VI.  fo.  i4  b  ;  Perkins,  sects.  fjOB,  5U7. 

The  same  rule  niiplies  in  tho  case  of  personalty.  Jul/  \. 
Jaivhi,  il  Ch.  D.  70:!;  see  In  it  Chrl; ;  Clork  v.  llmiikll,  lil 
Ch.  D.  Ti. 

Tho  rule  applies  if  the  life  estate  is  revoked  by  tho  testator  or 
dotennined  by  a  forfeiture  clause.  Liiiiixoii  v.  Liiiiioii,  18  15.  1 ; 
5  1).  M.  &  G.  7-51 ;  Enmhf  v.  Aii4!ii,  1!)  D.  iJUl ;  Cmmi  v. 
ISniihi.  4  Eci.  209  ;  4  Ch.  -'90;  In  ir  Lo,f;  Omn  v.  Trifn;  47 
L.  J.  Ch.  783 ;  sec  Sfrji/icnson  v.  Sfcp/ienmi,  52  L.  T.  576  ;  la 
ir  Whihhorne:   Wliitfliornc  v.  /(f»^  (1906)  2  Ch.  121. 

The  result  of  an  acceleration  may  bo  to  alter  the  members  et 
tho  class  whose  interest  is  accelerated.  Ite  Jolmion  :  Dunihj  v. 
Johnson,  (18  L.  T.  20. 

There  can  bo  no  acceleration  so  long  as  the  persons  to  take  in 
remainder  are  not  in  existence,  for  instance,  if  tho  gift  is  to  .V 
for  life  and  then  to  her  children  and  A  has  no  children,  lii  n' 
Toit-mend'i  Exfiilc :  Toiinsrui/  v.  Toirnaeml,  34  Ch.  D.  357 ;  .^en 
also  111'  Vrrnon  ;  Otrr/itnif  v.  S/t(tir,  9-'>  L.  T.  48. 

Powers  of  sale  will  bo  accelerated,  but  not  powers  to  charge. 
Trmll\.  Ti/imi,  21  B.  437. 

There  is  no  distinction  as  regards  acceleration  between 
appointments  and  devises :  Craven  v.  llrmli/,  «i(jii-a  ;  though  il 
the  object  of  an  appointment,  which  is  void,  is  to  benefit  (be 
persons,  who  woulil  take  in  default  of  appointment,  ami  a 
remainder  is  well  appointed,  tho  remainder  will  not  b-' 
accelerated.     Crazier  v.  Crazier,  3  D.  &  War.  353. 
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■"•),  Ii,t,..ii,i, 


K.tat, ,  A,.,, 


rovo.i„„„,,,  ,„!'•;  ''2  •"*'■'•  -'I™-     Ae,„„i„„„, 

»i'i:i!t:rt  r '''^  ^'''™ '» -^''''^ '■' ^-^  ^■r 
"^'>'  i..tor:  t  :*  • ,:  ir, ""  •<;  ^^"'  "■■"  ^---'  '■»""» 

11.0  A,.t  ,Ioe,  not  awly  to  oaso.s  „f  ,,ar     ,     1.  , 

Where  tho  husbun.i  Im.l  hud;,,  V  , 

<.">ony  tbo  wi,low,  if  I,..,  ',    IV         T         '  """'  "'  "'"'  '"""""'■ 

tie  p^oeeas  reJLa  *;  I    iZ  tV""'!''^'  '""  ''^  '"''  "'"' 
out  of  the  ,,ro™.d,  the  b^        '         T    "'^  *'"*  '"■»'   ''"'""■ 

™t  of  the  balance  tho  wi,low  tookim     '"  ^'7  ''''"''  "'"^ 

Ihe  widow  may  b,..  baircl  of  hor  liL-bt  (',  I    ' 
W  right  „„,lor  tho  Statute  of  n  ,  't    ■      '^""■"' '""' "'^"  "f  J'-""..™. 

■»;^^^.y.  Ti,e  ..ight  to  dower  :;'C:;^;;';|-'".- 

'I'lt  of  rersonal  proncrtv  nr„l  *I       •  > .  •>  "  provision 

'»  '-<>  by  /pr^-L^r:  :fI"t^'''"^''''"'."->■ 
-™cti.oftheinstrnnle.lt„la.il,Li:.::rI:; 

Apovision  by  niari-iage  ..ttlemonf  made  h,.f„..  tho  I,tc^    P     ■  ■ 
-  ^-- Aet,  f.O,  in  diseiia^e  of  an  .ainis  on  thet:;:;:  SiSL 
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Ck>p,  IIX.    oiicl  plferti  <.f  her  hii»biiiiil  Un  her  riglit  to  tho  500/.  under 
ZZlTa:^  tlmt  Act.     /A.;/""  v.  //•«/■/",  l  H'lH)  1  Ir.  UW. 
I990-  JIaiiy  of  tlio  cnscs  a»  to  ilowir  wiTo  bt'torp  tin'  IJowcr  Act, 

when  thii  hushniid  roiiM  only  ili»|iosr  of  his  Innd  wihjoct  to 
hiB  wife's  (lower  imlesa  it  was  bnrreil.  Different  consiilerntions 
a\>ii\y  ^w  that  tho  wife's  dower  only  iittoohes  to  liind  of  which 
the  huslmnd  dies  intestoti'.     Sc-  Ifit/li  v .  «'/,'//»,  :i  t  Ji.  MO. 

The  c\iire88ion  "thirds"  h.as  no  deflnito  meaning.  It  may 
refer  to  the  widow's  right  against  rial  estate  undi»iio»ed  of 
or  to  her  share  under  tho  statute,  I'vcn  though  the  share  is 
a  half  anil  not  a  tliird.  If  tho  jirovision  aecupted  ii  to 
ho  in  lieu  of  dowor  and  thirds  at  cnnimon  law,  this  teiid> 
to  show  that  [irovision  under  the  statute  is  not  intended 
to  bo  barred,  though  even  then  there  may  bo  other  words, 
which  deprive  the  words  "nt  common  law"  of  this  effect. 
DiHce  T.  Uniiioii,  0  Vos.  :1H3 ;  Col/rlcii  v.  (iKii/i,  5  Sim.  I'J ; 
S:iiHrr  V.  SMIn;  1  Y.  &  C.  K.t.  -'8 ;  no,iii>mn  t.  Jfalti, 
8  J.  &  H.  291  i  (liirl;/  v.  Om-li/,  H  CI.  &  F.  74:) ;  In  ,;■ 
ISiirgfta'  Tmtt,  11  Ir.  Ch.  ICl;  Cui/iie  v.  Diiiijini,  (18'J4|  1 
Ir.  l:i8. 

With  regard  to  dower,  it  is  not  necessary  that  the  provision 
accepted  shoulc  bo  expressed  to  be  in  lieu  of  dower ;  if  it  is 
called  a  jointure  it  is  enough ;  and,  even  it  not  called  n 
jointure,  it  may  be  gathered  from  tho  whole  instrument,  th;it 
tho  provision  was  intended  to  be  in  lieu  of  dower ;  for  instini. .-, 
if  it  is  recited  as  made  for  providing  a  competent  jointure,  aul 
provision  by  way  of  maintenance,  h'il/iii  v.  Ciimjihr//,  lU 
Ir.  Eq.  461;  Pnmrfathcr  v.  rcniirfiilhti;  I.  It.  <i  Eq.  171; 
Dale  V.  licnMI,  ■>  I).  M.  &  G.  200. 

And  the  provision  occepted  in  lieu  of  dower  may  ho  a  mere 
agreement  to  make  a  settlement,  which  is  never  carried  out ; 
tho  hind  is,  nevertheless,  released  from  dower.  Sinqmu  v. 
Gullrridijc,  1  Mad.  60'J  ;  Cmprr  v.  Cmiiii;  U  Ir.  Ch.  -'17; 
rmnefiillm-  v.  rciinefallm;  I.  It.  0  Eq.  171. 

But  a  mere  annuity  settled  by  the  husband  on  the  wife  ,irol 
the  ordinary  provisions  of  a  marriage  settlement  do  not  bar  tlie 
wife's  dower.  Cod;,  v.  Cor/y,  0  L.  \l.  Ir.  (i20 ;  0' liod,  v. 
O'Roih;  17  T..  E.  Ir.  103;  Lfmon  v.  Mnnh,  (1899)  1  Ir.  416. 
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ftli  illfllUt 
Bt  tiriK'  i.r 
IniirriiiLr''. 
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HlflllTS  UPON  INTKSTACV. 

A.  rnp^M,   ,,rovuio„   f,„.  „   wif,.  l,v  „,„  ;„^,.,  „„,,„„„, 
;"■'■"  '■'"  '»  »"  "'f-'<  "•  ""•  'imo  ot  tl„.  n,urri„,, , ,. "      ' 

^■'■';  ■^"''™  V.  .sv«/„„,  iM  A|.|,.  (;,  (II,  p  ,i;^ 
''"'lor  tho  Dower  Alt  fl  i4  I  w;il  TV     '  <„■, 

'•"'.-t  "ci  to  do«.,.r,  if  .1,0  .„,„„  „.,.ro  no,  .,  ,l,.vi,.,,  „,  ,      '     ,  to  "^  '■'■ 

-  .n^ro.,  ,lu.rol,,  ,„  or  fnr  .ho  ,,.„..„,  „f  ,„„  .i,W,  „;    ; 

7'    '•  '"■  ""'i'i'-d  to  dnw,.r  out  of  or  i„  „„/,„,„,    , 

"•"r  t  ,„  ,„e,io„  „  lif„  ,•„,,„„„     |^,,.„  ,,^       •  I 

Focod,  of  ,a.,.  of  l„„a  .,„™,„  „„  ,„„,  f,,^  ^,,,^  ■ 

/•/'""«.  V.  /W//,  34  (1,.  U  „l()  '■  '    '■    ^"  "    7/".„«,,- 

oftal'lVf^r  r"!'"'/'''  """""  *"'"  ""•  "idoWsdoworout 

IWWon,  mmlo  hy  fho  will  it«lf  in  ,„,w,   ,io„  of  ,!,„  ri„h,,  Eff,..  „, 


different  footing, 

i„tori',7'-™V"."'"  "'"•^"'"'"■■8  "'»  l-ir-at-Uw  fron>  any 
.  est  :n  the  testator's  property,  do  not  ,,revo„t  l,im  from 
"kmg  real  estate,  which  is  not  disposed  of      It  seen.s  to  l! 

.mmatenal  in  sneh  a  ease,  whether  tL  testator  „  to:      ,  "di 

-t*;;;c;rr- ^^'™''^-'^"--'--" 

On  the  other  hand,  if  there  is  a  gift  to  one  of  the  next  of 
m  ,„  sat,sf„ot  o„  of  hi,  share  under  the  statute,  it  n  alia 
fferonc     whether  the  wiU   makes  „  complete  disposition  o 
>'0t.     If  .does,  the  g,ft  in  satisfa.-tion  may  be  eonsi,  ered  to  I  e 

nteoded  to  depnve  the  next  of  kin  of  any  interest,  in  what  mav 
m  the  event  turn  out  to  be  undispose.I  of  („)     ]iut  if  thel  • 
m^staeyon  the  face  of  the  will';  the  gilt'in  slfa    ^  ^ 

|u      eon  .ntended  to  enure  for  the  beueflt  of  the  other  next" 
im(«)      ,S„™„  V.  y/„«„„,  II  Vin.  1,3    ,1.  „;     .^  y^„ 


UtldiT 


'  Ves.  .Tun.  37S,  oHl  : 


kes.  -W^,  492; 
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Oklf  IIX. 


N<  <to(klii 

fXulll'U'il. 


oiti  to  .i.iia 

u( , .  iluili 
iii>  iu<>n>. 


Emlii'iit. 


lutestatfs' 
Kwt«tt«  Aft 
1884. 


IMTKKtXrH  UNltlKPOHKD  OK. 

,.M,  y,„,„M  V.  /%-,  (IH'.Hl)  A.  ('.   m(a);  I^U  r.  It.„„MI, 
;lSin.  &•!.  h:)(M. 

TImtm  niv.   lii>\u'V.T.  H,ni..  iiiit|i..rit;f»  not  comitt'iit  witli 

tl,..  i.i-ni,o.itinn  i.ui.i«.rl.4  liy  /.■'/  v.  /,'../.././//.  Wo..  M„„>„  v. 

.Miii.^iw,   I  II.  -IIH;    rarn-linr  V.  tlluM.'l,  !t'.'  U  T.    I'.'l. 

r|,nii'«miliiriiri«.ii.lc«,  a.limti.M.,  tliat  ouo  o(  tl.o  next  of 
kill  uliiiU  tuki>  11.1  hIi.110  in  llic  t.'slati.r'i  ytoferty  will  ii"t 
,»  VLnt  liim  friim  tnkiiig  lii«  «h»re  iiudor  tlin  Slutul.i  .'f 
I  riliutinin.  ./.7//wmv.  .V-iww,  4  I).  :IIH;  Ht/kn  \:  Sf/h; 
4  ivi.  iio";  •!  <'li-  •'"' ;  "'"  /''■'"""'.''  "■  •**'"'"'<''■''""■•  I'-  "■ 
1  Kq.  1  ■.'!> ; ' '.•""/''  V.  (IniiM,  :i','  11.  :i!'  1 ;  A'.'  //"'»"« •■  .//"'""«  v. 
//.,/„»«,  (i;l  I.,  T.  :Im:(. 

A  limitatinii  to  tl."  n.'Nt  of  kin  of  ii  mnrrlc.l  woman,  as  if 
,1„.  liu.l  ,lii'.l  iii.ni..rrio.l,  will  not  os.ludo  llio  Im.-iiau.r-  title  as 
udiniuistn.lnr  it  tlifre  uro  no  next  of  kin.     y/'or/,oi«  v.  ll,udiH.. 

7  Sim.  17:1. 

(Ill  tlio  otli.T  liiin.l,  a  Kifl  to  a  cliiM  of  ••  t™  ..liillinKS  ami  no 
more"  Ims  b.111  hold  to  Iwr  tlio  fliild's  riglit  as  n.'xt  of  kin, 
wlicro  no  ili.«|.ohition  was  iittm.i.tf.l  to  bo  mado  by  the  will. 

W-ioH  V.  |-.-./'-V,  ■■>  »■  1'-  <'•  '^l :   "  "^''n-  ^^'-  '■'*■''  !''•  '"• 
lint  8U.1.  a  clause  would  i.robably  now  l.u  onstrued  as  imttint; 

tlio  cliild  t.i  hi*  fli'itiou.     /.'.  //'.//«'■«■  «";"•"• 

And  a  I'lnuso  .'.xfluding  somo  of  tho  next  of  kin  may  be  so 
frnim.d  as  in  eltwt  to  aracunt  to  a  gift  to  the  otliors.  ll,w,l  v. 
(/mil,  1-'  Ch.  IJ.  Klil;  Bfo  '"  '■'■  Tni/lor:  Tnt/hr  v.  Lii/,  •">> 
li.  T.  s:i!l. 

If  the  testator  ilios  without  an  lioir,  lands  nndisposiHl  of  by 
l,ini,  in  wliiih  ho  has  tho  legal  ehtate,  (.ass  by  escheat  to  the 
l,,rd,  of  whom  they  are  held,  if  ho  can  bo  ascertained,  or  if  ii"t 
to  the  Crown,  but  tliey  are  assets  for  the  jmyment  of  tho  debts 
of  the  deeensed.  »■»«..  v.  llro,n,,  .1  11.  1 14  ;  (7.'-  ■""/  Ih,n„  v. 
Vom,,  :l  Ha.  :il)4;  llou'r'  v.  -V""/,,  1  Y.  *  C.  C.  4  ;  T/u.^xh. 
V  I -a,  I  Vem.  340;  Co.  Litt.  IH  b;  .V«y  t.  Sl,rel,  Cro. 
Kli'z.  m ;  In  i-e  lltl"ll  ■■  I'o"''"  ■■•  "!"•''•  •'*  '-''•  ^-  *'"''■ 
tl.  IV.'O. 

The  Intestates'  Kstates  Act,  1*<S4   (47  &  48  Vict.  c.  71i. 

'     enacts  tlua  after  the  14tli  August,  1«84,  "  where  a  person  di- 

^vithout  an  heir  and  intestate  in  respect  of   any  real  estate. 


">ii«i«tinn  "f  "iiy 


HIctlUM  I'I'O.V  IMKMlAfK 


■ffii'  (ir  .■.|iil 


Ili.l.l,. 
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tk«p  tix. 


iin  r.  tir. 


r.|nil,,M,. 


'"   ""/  .■"I"'""'   '"■••"•li'""».nt,  „r  of  „„y  .„,„i.,.l,l,    „.,„„. 

-r    iMt,.n.,f    M.    „>,y   ,-.r,„,r,.„l    |„.r, -li.„,„,nt,    wlu.th.r  ,l,.u.,„l 
'.r   .mt   t„   tn..t,..,.   1,,-   ,,,„  „i,|  „,    „„.,,   j,.,^^,,,,    ,,^^,   ^^^^  _^ 

:'7"""  "'''■"  "I'I'b-  i"  I an,..   „mi,n,.r,  «,  if  ,.,„  .„  „,„  ,„. 

.nt.T..M    alK,v,.-m,.„.i„n...l    wor..    „    l,.«,.l    „„„„    ;„    ,„     „^„„, 
liorcditiimniitii."  ' 

Il..foro,|,nA,.t   if  ,1,0  o,.„..r  „f  ,.  ,.,.,„.,.l,.r,..  ,li,..l  «IM,n„.  K,„„„,,, 
l'"ir.,  tl„.  rr.nt.,.|„,rK..  n,..,p.,l  |„  ,|„,  l,,,,,].     ,•„    ,_;„    ._,,,,,  ,^^  ™ 

I"  "'"  ■■fr-t  "f  th"  Ad  .„  ko.,,  ,l„.  r.  nt.,.l,„fjf„  „liv..  f.,,  tl„. 
'' flt"f  thoI.,r.lnfthom.l^.,r!■ 
''"'^■r  tho  A.t,  «!„.r,.  I,„„l  i.  ,l„v|..,.,I  to  tru.t..,.,  ,.„  tn,«t  f..v  i ., 

Mi.3  .,,.1  .„  w.„.bt,,  .,„t  ,i.„  r,.M.i„..  i,  ,.„,  .ii„,,„,„.,uf,„„, ..: 

"'"""'"';''""'"■"■  ^' '"'I- <•■■'--  a„.l„..,,o,|„. 

•ruM,...,.       '-,.    HW,.   ./..,,•.  v.. ./„,/,.„„„,  (ISIMi,,, .,,,,„; 

n.  ,.,«..  „ot   „ir,.d,Hl    by  tl,i-  Act,  if    „  ,„,„,,„.  ,,,,„  ji„ 
."t™t«t..„„,l«„l„„.,  „„  l„.ir  |,„.s  ,„.  „,,,.i,„,,|„  ,.,,„„  ..  ,„, 

"'"  '7™ '"  ^r '  ""■ ''- '""'■  -  vest...),  «i„.,i„.,.  ,„  ,,„„.„;  l::S 

"!■  m„rt;fttg,.e,  i»  i-utiilcl  t„  til.,  hin.k    /l,„:„.,y   in,;,t,.  IKI 

■\/uw,„/s,  U,  B.  40(i;   r,,,,  V.  J'm-/.,r,  ■^■>  Jl    His 

Tlu.  trustee  i«  b<.m.fioialI,v  , ...titled.  tl,ou«h  tl',,.  lu.:,I  m„y  1,„  ,„, 

'M   on    trust    for   «,lo.      irM.,-  v.   /V, ,    y,,     fu..    ''^■■"»'■' 

1.0;    T„!,/ay  y.  ir„i,,i„rU,,  14  Si^^  8:    f.^  y.  y,,;/.,,-,  ■.-..  ]3,'  .'';;;.'""" 

Where  l„nd«l,eM  by  ,ru,t«,  f.,r  ♦I...  I,...,,.t..r  „re  ,I..vi.,.,l  ,o 

1   r  trustee,  tl,o  latter  are  e,.ti,',.a  u,.o..  f,.i|,.r..  .,i   the  trust., 

It  th.Te  .,.  „o  he.r  of  tl,.,  testator.     ,„..,,„r  y.  »w//,,  |  Mae.  & 

l!ut  tho  original  trustees  w,U  he  e,.titl«l,  if  the  lutt.T  Iruste,., 
are  bare  trustees  having  no  aetive  duties  to  ,,erfo™..  /„  ,,. 
iMhmnn  Moodij  v.  i'«,/;,/,/,  (IMd)  y  cj,  .,;^y^ 

In  the  ease  of  c..,pv,.„,ds  the  heir  of  a  "tru^teo  who  has  not 
Wu  admitted  .s  entitled  as  against  the  lord.  (IM:,;I  v.  //„,,/,„, 
-'  Ch.  D.  2JJS.  ' 

In  the  case  of  chattels  real  and  personal,  the  Crown  and  not  r,   r 
thetn,stee  is  entitled  on  failme  of  ne.t  of  kin.  '°"" 


rnijoA  V.  ^jf:; 


lit  ..f 

»l  ..f  kill. 
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INTERESTS  UNDISPOSED  OF. 


Chap.  IIX. 


Laud  Btild 
nuilcr  Hrttlel 
LiiDil  Acts. 


ihn;,,  i  Rm.  i<c  G.  241  ;    PoH-fU 

Sfnfiiifii),  2G  B.  V.)')  ;  Jafiiisnnu'  v. 

Tlio  proceeds  of  sale  of  land 

Afts  and  in  tlie  hands  of  truster 


Cl.iitttjl 

iutorfst  in 
I:m<l  III  li>- 

jroos  to  hfir 
as  perti(Jiiult\ 


v.Jfn-ri/f,  1  il>.  :i81;  Rrnrl  v. 
iriiiiiillon,  11  Jur.  N.  8.777. 
sulci  uiidor  tlio  Settloil  Land 
3,  whcro  tho  land  was  devised 


for  life  only  iiud  tho  testator's  heir  cannot  ho  found,  are  homi 
rm;i„l!,t.     h,  ir  lloml ;  I'liwx  v.  A.-C,  (1901)  1  Cli.  15. 

IliiiKt  vnmiilid  include  the  property  in  tliis  country  of  a 
foreigner  domiciled  in  his  own  country,  lit  re  U(tn-<tt\  TntHlxj 
(inO.n  1  Ch.  817. 

If  next  of  kin  afterwards  cstahlish  a  title,  the  Crown  eaunot 
be  charged  with  interest  on  what  it  has  received  while  in  posses- 
sion of  tho  property,  c.Kcopt  where  it  administers  to  the  estate  of 
the  deceased  person.     Jd  re  (io.vtian,  17  (*h.  D.  771. 

Land  which  is  undisposed  of  for  a  chattel  interest  passes  to 
tlio  lieir,  but  the  heir  takes  the  interest  as  personalty.  Linl  v. 
Xnil/miii,  -'  A'ern.  V'>X  ;  Snifll  v.  Uniiii/,  10  li.  lil-S  ;  Jtiirki/  v. 
Err/i/ii,  IK  t-ini.  2'M :    WliiMicml  v.  Jlciiiielf,  18  Jur.  1411. 


ESeot  of 
Lord  St. 
Lconarda* 
Act. 


Contrary 
intention 
within  tlie 
Aot. 


Rksiime  I'NDisrosEn  of. 

Since  the  2-;.<iecutors  Act.  18;i0  (U  Geo.  IV.  &  1  Will.  IV. 
e.  40),wliicli  controls  the  wills  of  tcstatorsdying  after  September  1 , 
ls:iO,  tlie  executors  take  the  residue  nndisiiosed  of  for  tin' 
benefit  of  the  next  of  kin,  unless  a  contrary  intention  i-^ 
expressed  in  the  will,  parol  evidence  not  being  admissible, 
Jii/ir  v.  Juki;  ''O  B.  34  ;  Loir  v.  (laze,  8  B.  472  ;  lit  re  Liirii. 
(1899)  2  Ch.  149. 

Such  contrary  intention  does  not  sufficiently  appear  by  the 
mere  fact  that  the  testator  shows  that  lie  conceived  himself  to 
have  disposed  of  thi'  residue.     Trarers  v,  Triirm,  14  Eq.  1375. 

But  if  the  testator  appoints  three  of  his  children  executois 
without  expressly  giving  them  any  beneficial  interest,  and 
gives  reasons  why  he  has  not  jirovided  by  his  will  for  liis 
other  children,  tho  executors  will  take  the  residue  bcneflciall) . 
Hiirrison  v.  Ihrrixon,  2  II.  &  M.  ','37  ;  see  Fugr  v.  Fmjr,  '-'• 
L.  E.  Ir.  59. 

Where  a  testator,  after  making  several  legacies,  gave  to  (le  h 
of  his  executors  50/.,  nod  added,  "  I   will  the  executors  slia'.l 


KXRCUTORS'  IJinilT  TO  BKSIDUK. 


nri'iy  tho  overplus,  if  any,  as  thoy  think  fit  "  it  ,v«  1,„1 1   <l    . 


M.siiliii\ 


on    trust,   which    do   not   e.haust    the    whole    or    otluTwis. 

If  there  are  no  next  of  kin,  the  Act  does  not  apply,  and  ,1„.  w.n.  r  ,„ 
-ou.,rs  wd  take  the  residue  undispo..J  of,  nnlc  J  ■  '^'^  ^P  f  t' 
nuenhon  .  mdicated,  in  which  case  it  will  .„  to  the  („  w  ^"'"■'" 
Jur   X   S    7".    T    ,  :/  '   ■'''^""''"•"  '-■  It'nni/t.n,  11 

/.'■'ow  V.  r/,«*,  28  W.  It,  !)7J.  • 

It  hecomcs,  therefore,  necessary  to  consider  in  what  cr.es  T,,-...  , 
executors  would  have  been  held  excluded  from  the  re^  h^  ■-™-;-."' 
undisposed  of  under  tho  old  law  -■>.  YJ'j'I'x 

tokS':'^"''^'™"''"'''"^"'  the  testator  did  not  intend 

4.  Nor  do  they  take,  where  the  wlmle  is  ..xpressh-  „iven  to  v'"""-, 
.  ™  ^  tr.ts,  whi^  are  void  :  „..;■  v.  P..i::{^^,  £™"- 
^       /./,«,.„„  v.  y/„.,V,.,,  u  Jur.  X.  S.  rrr  ;  or  not  exhans. 

..;■-'  t    ;  '  ^  °°'  "^'"'"'"^^  -l^^'"-*  V.   S/„At,  ,S  Ves 

-•■'•';  r«,y/o,.  V.  7/«w„.//,,  ].,  si„.  ^    c'.^/^v!-  V.  o„,,„  .; 

.Sni.  &  (1.  241  ;  iW  v.  »,,/„,„„,  go  B.  49.5  ■    V<-r„  v  V        ~ 
I  S.  &  St.  09;  CliKtc-  V.  Clicsta;  12  E.j  444 

Xhe  fact,  however,  that  the  executors  are  made  trustees  for 
ome  particular  and  limited  purpose  does  not  affect  their  ti,  e 
the  residue.     1MU„,,  v.   Wuullc,  2  B.  C.   C.  ai  ;  UrJt" 
li<n,uUon,  12  Ves.  299;  P,;Ut  v.  SlaMn,  U  Ves  l')' 
-'.  And  even  when  the  property  is  not  given  to  the  executors  E,e™.„„  „„, 
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Chap.  LIX. 

tl.u  iciiluo 
wht'ii  tliiy 
aro  trt-iiti'd  as 
truHtooB. 


Ca«p^  whoro 
tlie  tostiitor 
ititL'nd^  to 
dinpoHe  of  nil 
hin  jmiperty 
\<y  his  will. 


A  U'pu-y  to  a 
Bole  exci-titor 
converts  him 
iiit*i  a  trustee, 


What 

kfraeicfi  will 
not  convert 
an  executor 
into  a  trustee 


upon  trust,  if  thoy  iiro  appointeil  to  carry  out  tho  will,  or  aro 
troatud  as  unilortiikinp;  a  duty  and  not  receiving  a  bonofit,  thoy 
take  as  trustees.  Aiirtmiii  v.  Vnilhlnm;  :i  Atk. -'Hi* ;  Iti-iclilmi 
V.  F/irrtnu/f  4  Itiiss.  87  ;  (riivii'l  v.  /It/ii/iiti-i/,  '■]  ller.  150  ;  Lortf 
Xnrlh  V.  rimliiii,  2  Yes.  Si^n.  4flj ;  Dil/oii  v.  Itii//:/,  '.> 
I..  K.  Ir.  07. 

•*I.  And  a  prp.=>umptiim  against  the  exerutor's  title  is  raised, 
if  tlie  testator  sliows  an  intention  to  dispose  of  the  residue, 
though  he  may  not  actually  do  so :  Jtixlmp  of  Chijiir  v.  Yoiiiiij, 
•i  Yes.  Sen.  Ul  ;  L>M  XoHh  v.  runhn,  2  Vos.  Sen.  4!)5 ; 
Ihtcm  V.  l)rire>,  :!  V.  W.  4"  ;  M,r,l,i,nil  v  jr,m,i/,  4  Yes.  117  ; 
Mfttcc  V.  Mcmr,  18  Yes.  34S  ;  or  if  he  e.xpresses  an  intention  ti> 
dispose  of  part  only  of  his  property  hy  his  will :  Ur'/it/utrf  v. 
Kill;/,  7  Yes.  2'2'i ;  or  if  the  property  is  directed  to  go  according 
to  law :  Ci-fiiik!/  v.  Iluli',  14  Yes.  ;il)7. 

4.  Tho  executor  takes  as  trustee  for  the  next  of  kin  : — 

rt.  If  there  is  a  legacy  t;.  a  sole  executor,  whether  general  i  a- 
specific,  or  whether  in  possession  or  reversion,  or  whether 
pxpres=,ed  to  oe  for  his  trouble  or  not,  or  whether  for  life  or  not. 
if  there  is  no  gift  of  the  remainder.  Ifnnrxr  v.  Fiiirfi,  1  Yes. 
Jun.  a44;  2  Yes.  Jun.  78;  Siiiitlieot  v.  ll'iihon,  3  Atk.  2,i(i ; 
Sr/i'i/  V.  Wool/,  10  Yes.  71  ;  OMiiirni  v.  S/iifrr,  3  Sim.  St; 
llnrlifM  v.  Cimlm,  ■>  P.  W.  l')8 ;  King  v.  Deiii.^oii,  1  V.  &  li. 
•ieO ;  Zoiirh  V.  Liimhri-I,  4  15.  C.  C.  3-'(i ;  Dirl;  v.  LanArrt. 
4  Yes.  7-20. 

It  makes  no  difference  that  the  exec\itrix  is  tlie  testator's  wifi- 
or  relation,  or  that  legacies  ore  given  to  tho  next  of  kin. 
I'lindiiil  v.  Bookeii,  2  Yeru.  425  ;  Did-  v.  Litiiiherl,  4  Yes.  ■■-'■"i ; 
l'iii-riiii,:iiii  V.  Kiiitjlitlrii,  1  P.  AY.  54!;  and  see  note,  ili. 

It  seems  doubtful  whether  a  contingent  reversionary  interest 
would  raise  a  presumption  against  the  executor's  title.  L;/:  >i  v. 
Ileum;  T.  &  U.  1)3. 

A  legacy  to  an  executor's  wife  will  not  convert  him  into  ;i 
truetee  for  tho  next  of  kin.  V'ihiii  v.  Irnf,  2  Yes.  Sen.  Illil; 
Finer  T.  Bouquet,  21  B.  33. 

In  these  cases  the  presumption  against  tho  executor's  title 
arises  from  tho  diffieulty  of  supposing  that  the  testator  would 
have   given   him   something,   if  he   meant  him   to   have   all 


executors'  moiiT  to  residue. 

Theirfcr,..  if  the  express  lega.n-  ™.i  be  aecnunted  for  on  other 
grounds,  no  presu,n,,tio„  arises.  If,  for  instanee,  th,)  legacy 
IS  an  exception  out  of  a  larger  gift:  iJrinUh  v.  liog.n,  1  Eq 
Ab  Ua,  pi.  8;  J,,,,,.,  V.  WcsUomb,  I'n'c.  Ch.  ;!i,|;  a„j  „,;, 
".eludes  the  case  of  a  gift  to  the  executor  for  life,  if  there 
IS  a  gift  of  the  remainder:  Omiinllc  v.  Beauforl,  1  1>  W  114- 
or  If  the  legacy  is  to  an  executrix,  a  married  woman,  for  her 
separate  use.    Xcstcad  v.  Johnson,  2  .\tk.  4.j;  9  Mod  24'' 

b.  Kqual  legacies  to  several  executors  will  also  raise  a  pre- 
Mimption  again.,t  their  title  t„  the  residue.  Ommancy  v 
Butcher.  T.  &  R.  260-  In  .-c  lh„h„.r.  TrusU.  ;)1  W  R  778- 
■  1-1  h..\.  Ch.  78y. 

And  this  presumption,  it  .seems,  is  not  rebutt,.,!  by  tlie  fact 
t. at  unequal  bounty  is  shown  then,  as  regards  vIa  estate 
Mackleslon  v.  Bi-nwn,  «  Ves.  52.  ji.  (i4. 

Xor  by  the  fact  that  specific  legacies  of  unequal  value  are 
!.'.vjn  to  two  out  of  three  executors.  /„  r',  Glukman;  A  -G  v 
■fefferi/x,  (1907)  1  Ch.  171. 

But  legacies  to  some  executors  and  not  to  others,  or  unequal 
legacies  to  all.  raise  no  presumption  against  them,  since  the 
intentio.,  may  be  to  favour  some  more  than  others.  Grlffllhs  v 
llamUton,  12  Ves.  299;  Pratt  v.  Sladden,  14  Ves.  19:!-  B,nrkcr 
V  nunt.r,  1  B.  C.  C.  328;  RaivUngs  v.  Jennings,  l.S  Ve,  :i9. 

If,  however,  a  legacy  be  given  to  one  of  several  executors 
expressly  for  his  trouble,  they  all  take  as  trustees.  White  v 
h  mn.,.  4  Ves.  21 ;  Milnes  v.  Slater.  8  Ves.  295 

5.  If  it  is  clear  that  the  executors  are  appointed  not  from 

personal  motives,  but  merely  from  convenience  or  because  thev 

occupy  a  particular  position,  they  take  as  trustees.    Urquhar, 

r  *""' J  J"^-  224;  De  Mazar  v.  Pybus,  4  Ves.  644;  Sadler  v 
ZwrHer,  8  Ves.  616. 
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CANADIAN  NOTES. 

A  testator  bsqueathed  personalty  to  hisi  two  sisters  and  their 
■  children,  all  to  share  alike  it  living.     One  sister  died  in  his 
lifetime.     Held,  that  her  Icifacy  lapsed.    Bradley  v.  Wilson. 
13  Gr.  642. 

The  addition  of  worc'a  of  limitation  to  a  bequest  did  not 
prevent  a  lapse.    Mealeij  v.  Aitkins,  27  Gr.  563. 

A  devise  of  a  residue  "to  be  equally  divided  amongst  m.v 
Ave  sons  above  mentioned,"  the  sons  having  been  previoiislv 
named  as  individual  legatees,  is  not  a  devise  to  a  elass,  and. 
one  son  dying  in  the  testator's  lifetime,  his  share  went  to  tlic 
heirs-at-law  of  the  testator.  Mclniosk  v.  Ontario  Bank,  in 
Gr.  155. 

In  a  New  Brunswick  ease,  where  there  was  a  gift  to  tli<> 
"heirs  of  E.  P.."  naming  them,  and  allotting  specific  shares 
to  each  by  name,  and  two  of  them  died  in  the  testator's  lifi'- 
time,  it  was  held  that  the  shares  allotted  to  them  did  not  lapse, 
but  passed  to  their  representatives.  Re  Price,  N.B.  Eq.  Ca,s. 
429.  It  is  difficult  to  see  how  this  case  can  be  supported.  If 
taken  as  a  gift  to  a  class  those  living  at  the  testator's  death 
should  have  taken  all.  If  as  a  gift  to  individuals  there  was 
nothing  to  prevent  a  lapse. 

Where  the  devise  to  a  prior  devisee  lapsed  the  devises  ovit 
also  lapsed  it  being  clear  that  the  testator  intended  the  sur- 
vival of  the  prior  devisee  to  be  an  essential  part  of  his  scliciiie 
of  disposition,    niddell  V.  Mcintosh,  9  O.R.  606. 

A  devise  to  charitr.ble  uses  having  been  held  void,  the  r.si- 
duary  disposition  b-ing.  "all  the  rest  ...  not  her.in- 
before  mentioned  or  disposed  of."  the  lapsed  devise  pass.'.l  to 
the  heirs.    Lewis  v.  Patterson.  13  Gr.  223. 

By  the  Wills  Act,  "unless  a  contrary  intention  appear-  hy 
the  will,  such  real  estate  or  interest  therein  as  is  compn*"! 


OIKT  TO  JOINT  TENANTS. 
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ained,  «h.,h  fails  or  becomes  void  l,v  r,.as„„  of  ,ho  death  of 

the  d„v.ee  .n  the  lifetime  of  the  testator,  or  .,v  reason  of  such 

tZT  """V""^"^-^- '"  "■»•■  -  "'herwise  incapable  of  taking 

ffect  shall  be  .neluded  iu  the  residuary  devise  (if  anv)  Z 

a.n«i  ,„  such  ,viU...    R.s.O.  e.  1.8,  3.  27;  K.s.B.c.  .: loll 

^.n^M.  c.  1,4,  s.  23;  R.S.X.B.  e.  160,  s.  19;  R.g.x.s.  ,,  ,,;,_ 

A  devise  which  fails  on  account  of  the  Mortmain  Act  falls 
into  the  residue.    He  Smith,  7  O.L.R.  619, 

A  lapsed  devi.,e  will  fall  into  the  residue  although  there  is  ,       .    , 
a  wrong  enumeration  of  what  the  residue  consist,  of     Tin!       '«'«»"" 
jestator  de^ed^^  bequeathed  ..,1-  h^r  i:^  ^Z^  S. 

bequeathed  all  the  rest  and  residue  of  his  "estate,"  "consist- 
ng  of  money  promissory  notes,  vehicles  and  impemen  ,  'to 
.s  brother.  The  sister  died  before  the  testator  andrli  ^ 
to  her  lapsed.  It  was  held  that  as  the  devise  to  her  I 
excepted  from  the  general  devise  to  A,,  on  hj  1  h  i  mu ^ 
faU  into  the  residue  under  the  statute,  notwithstanding  th 
«.ong  enumeration.    Ke  Farrell,  12  O.L.R  580 

other  legatee,  «^^  -''"  '  '^''  """  """"'  '"  """^  ^''"'•" 

a^e  uir        ,     P       ?  '"'"'"'^  P"'*'""^  »*  'he  residue,  hut  ""'^"' 
are  undisposed  of  a.d  pass  to  tho.,e  entitled  on  inte,  a,.v 
Purcell  V.  Bergin,  ?J  A.R.  535.  mtestaij. 

Where  a  testator  directed  a  conversion  of  his  real  estate  p    , 
and  directed  le^Be^o,,  t„  1  j    ■_  ™iaie.  p„rticu  «r 

uirectea  legae.es  to  be  paid  thereout,  some  of  which  wcr„  •"t""'"" 

benefit  of  two  legatees,  ind  after  some  further  disposition, 
made  a  general  residuary  dispontion,  it     as  held  thatTh  ,' 

egacies  went  to  the  legatees  o'f  the  parLular  rll^i  ut  1\ U 

peitt^^^ttt'rtr.irt''"' '''""-'  "^-"^^'-^ '-  '™r'~ 

i"i"t  tenant,  of  t h  ?       '°  '""""""  °*  '^e  realty  and  tti 

tenants  of  the  personalty.    Consequently,  on  the  death 
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of  one  of  them  btfore  the  testator,  there  is  a  lapsi'  as  t( ■- 

half  of  the  realty,  but  none  as  to  thv  personalty  whieh  does  to 
the  survivor.    Kc  UambU,  1:!  O.Ii.R.  2!)9. 

By  the  WilLs  Aet.  "where  any  person  to  whom  any  real 

estate  is  devised  for  an  estate  tail  or  an  estate  in  ijiiasi  entail. 

dies  in  the  lifetim.'  of  the  testator,  leavinsf  issue  who  would  lie 

inheritable  under  such  entail,  and  any  sueh  issne  are  liviuK  at 

the  time  of  the  death  of  the  testator,  such  devise  shall  not 

lapse,  but  shall  take  effeet  as  if  the  death  of  sueh  person  liml 

happened  immediately  after  the  death  of  the  testator,  unless 

a  contrary  intention  apjiears  by  the  will,"    U.S,0.  e.  128,  s. 

35;  R.S.B.C.  c.  193.  s,  2I»;  R,S,M.  e.  174,  s.  :iO;  R.S.N.B.  e. 

IW).  s.  2«;  R,S.N.S.  c.  1.19.  s.  31. 

Giftujchild         "Where  any  person,  beina  a  ehild  or  other  issue  of  the  tes- 

d'o^'Ifo't'SSi  tator,  to  whom  any  real  or  personal  estate  is  deviseil  or  h.- 

>ur"r»..  queathed  for  any  estate  or  interest  not  determinable  at  ..i- 

before  the  death  of  such  person,  dies  in  the  lifetime  of  tln' 

testator  leaving  is.sue.  and  any  of  the  is.sne  of  sueh  person  iir.' 

living  at  the  time  of  the  death  of  the  testator,  sueh  devise  m- 

bequest  shall  not  lapse,  but  shall  take  effeet  as  it  the  death  "I 

sueh  person  had  happened  immediately  after  the  death  of  tli  ■ 

testator,  unless  a  contrary  intention  appears  by  the  will.' 

R.S.O.  e.  128,  s.  36;  R.S.B.C.  e.  193.  s.  .30;  R.S.M.  c.  174.  s,  31 ; 

R.&.N.B.  c.  160,  s.  27;  R.S.N.S.  c.  139.  s.  32. 

statute  not  A  will  made  and  re-published  before  this  Act  is  not  affeelnl 

retrespectiT..  ^^^^^^^  though  the  testator  died  thereafter.  Zumstein  V.  }h,l- 

rick,  8  O.R.  338, 

The  expression  "child  or  other  issue"  means  leKitiniatc 
child  or  issue,  and  therefore,  on  an  illegitimate  devisee  nr 
legatee  dying  in  the  testator's  lifetime,  though  leaving  is<ii''. 
the  gift  lapses,    Ilargraft  v,  Keegaii,  10  0,R.  272. 

After  this  Aet  a  testatrix  directed  her  estate  to  be  divi.l.il 
into  four  equal  parts,  and  gave  one  to  each  of  her  four  child- 
ren.  One  daughter  died  in  her  lifetime  leaving  a  husband  iuid 
two  children  who  survived  the  testatrix.  Held,  that  "ii.- 
fourth  share  of  the  estate  passed  to  the  husband  and  childi-™ 
of  the  deceased  daughter.    Re  Hunt,  5  O.L.R.  197. 
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and  one  died  leaving  issue  who  survived  the  testa)       hi    • 
were  excluded.    A.  «„,<-,  8  O  L  R   590    »«     T     '         '■'""-' 
349  '     "■'•'•"•  •J'J!';  «e  Sinclair,  2  O.L.R. 

And  the  rule  is  the  same,  although  nno  „f  ,k„    1 
v.ved  the  testator.    Be  WHUams,  5  0  L  R  345  ""■" 

;-^.n.ouidiratii::i— :-r^^ 
not ::  r;:r^xxzr '-  ~'^  -—  -■  -.-.-. 
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ADMINISTRATION. 


I. — I'aymknt  OP'   IJkejts.  &c. 


Ohftp.  LX. 
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Funeral 
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married 
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A.  Funeral  Expimrs. 

The  pxceutor,  if  he  has  rccoivfd  assets,  is  persdiinlly  liiililr 
■  for  the  proper  funeral  expenses  of  his  testator,  tho\u?li  he  iniiv 
not  have  ordered  the  funeral.  Those  expenses  are  payable  out 
of  the  assets  before  any  others.  Tugwell  v.  Heyman,  3  Camp. 
297;  Rogers  V.  Price,  3  Y.  &  J.  28;  Corner  v.  Shaw,  3  M.  &  W. 
350;  Magennis  v.  Dempsfij,  I.  R.  3  C.  L.  327. 

In  ease  of  neeessity,  a  stranger  may  order  the  funeral  „i\ 
pay  for  it  out  of  the  assets,  without  rendering  himself  lial)li' 
as  executor  de  son  tort,  and  he  may  reeover  the  expenses  fmiii 
the  estate.  Vin.  Ab.  Executor,  B.  a,  24;  Oreen  v.  Salmoa. 
8  A.  &  E.  348. 

As  against  creditors  the  funeral  expenses  must  not  be  mure 
than  is  reasonable,  having  regard  to  the  position  of  the  ili' 
ceased.    Hancock  v.  Podmore,  1  B.  &  Ad.  260. 

In  the  case  of  a  married  woman,  the  husband  is  liable  fur 
her  funeral  expenses,  but  where  the  funeral  expenses  are  iTiiicic 
a  charge  by  her  will,  or  she  has  an  estate  of  her  own  wliirh 
does  not  go  to  the  husband,  he  may  be  recouped  the  fun.ral 
expenses.  Willsher  v.  Dobie,  2  K.  &  J.  647;  In  re  M'Mmi: 
Lightbown  v.  M'Myn,  33  Ch.  D.  575. 
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B.  Costs  of  Admhiislration. 

After  funeral  expenses  come  the  costs  of  administration,  aii^l 
these  costs  have  priority  over  any  other  costs  directed  to  1» 
paid  out  of  the  estate,  for  instance,  costs  of  a  suit  in  the  I'l^  Mf 


■.  .■.H  ar  » tmytmr  ^  ■<^w*r » " 


fOSIs  or  ADMIXrMUAllo.N. 

^-'"I',,,,  .■)!  Ch.  I).  48.5.  ■    "'""""■' ^■■ 

f  ■"■"  "'"  ^'-'J  Tm„,f,.,.  A,.|,  I,s!,r  „;„  ,^  ,;,  v;  ,       ,- 
c'osU  orJerc.,1  by  ,h„  lv„l„ao  ]i  virion    „  .  ,       J  "/'"' 

-tato  „,.o  ,,a,a,l.  out  of  ,,,..  J      :,t\        ""''''''  "^  ^ 
in«uffi<.i,.„t.      /„  ,,  r,W,,n,r       ■  P"r«multy  i, 

'c.,.r..,,w,..w/:;;r;^:t::'';;'^'r '•('■'"'') 

/■I-    .  .,  •  •i*"''/'»  V.   .s//7/r,  (Is  lit  ;:  ri, 

In,«.o,  „ot„(f,..,,,iby,l,eL,.,„iT..an.f,.,.A,.f   .  ,li,.    r 

'"  vy  ...ta„,o„„.,.y  „,,„„«.  i„..i,„,,„,  ,„;,:;''""" 

'"Im..u,f,„ti„„   „,ti„n,    ov,,.|.t    in    .„    |„  ',  ""  ' 

•  L.  J, ch.  7.,.  (,.,07) .. ch.  ,.n,,,.  /„,;,'  ,/,.;,^,"'- 

lli>mi,m„w.JI,irn,,    10  fb    I)    r,"  •    /  ,.    ,       -'/"WA  ^ /,  .- 

r.Cb.i,.,,«  '  •"•-''"■"  ^•^''■■-  ^V«-v.  /,.„„, 

And   tui..  rule  bus   not    been   „fl„.t.,l  l.v  tbat  A.t      /„  ,■„ 
"''!:■  /'""•"■''■"  "■■■  "'"«■'■'•.  ('n07)  ,.  Cb.  1411. 
Tb.  tor,n  "  ™o,.,.tnr.,bii.  ,..po„..o.,  "  b..s  ,1,„  sa,„.  „„.,„:,„.  ,  .  , 

U.st«m,,,,,,r3.  c..s-,„,nac3  also  i„,l„l,.  „.,„(„  ,i„(v  „,v.,l  1     • 
-ro=t  of   .be   p„.onal   estate  and  of  „     ,„         /'      ''■  '" 
ai.p>.nt..d   under  a   general    ,o>ve,w„),    i, '"    ,/'  j    -7'"' 

•lu.i  (  ),   nor  estate    duty   upon   a   f,md   npnoi,,,,,,,    ,„„,  ,   ., 
oneral   power  .ubiect    to   a    prior    life    inter,.,,,,  '  , 

/---■.•  J ™v.  r/™„«,  (Hmo)  ,  ,,,,.  ,,s,.  /„  ,„,,,„'. 

--'-    y'  ,..        .^J.J,   t.,U,   pp.    I'JI  ,.,   „,y 
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r.  'tainriitiiry 

,A|,,.,|„.S 

iii"l...|..,,„t, 
'I'  nitiuii. 


Mit..r,l,i 


'JEP'r.W>>w«jDb' 


8oa 


AUMINIHTRATION. 


I:* 


!£*.. 


Chap.  LZ. 

Dirfi-tinn  t.) 
t)iiy  U-Htii- 
mi'iitury 

lit  another. 
Funeral  and 
other 
expenae«<. 


C.ii.l«  o( 
Hpei'iul  cniw. 


Pcrnnnal 
entate  liitble 
for  coHta. 


What  costs 


A  iliroi-ticin  to  pny  tho  tentamentnry  i  xpensoi  of  a  [MTSon,  who 
nftcrwnnU  iliin  iiitr'.tiilr,  nrny  iiicluilc  tlio  owta  of  ]iiwuriiin 
ncliniiiistrntiim  to  IliT  i'«tuti\  /«  )''  Chmmr  ;  Yrii  v.  Chmair, 
(llinil)  ■->  t'll.  l.H^>. 

(.'o»t«  of  nil  iiilniiiiittrntion  suit  linvp  Iwfii  lii'ld  to  bo  iiicliulril 
uiiiliT  "  fuiieml  nril  other  cxpemwH  "  niiil  "  l(')tnl  rxjipnws." 
)('«*//  V.  />('  JlriiKrnmii,  31  11.  'u'-i;  roreiihy  v.  Cnrriilri/, 
■:  Dr.  &  Sm.  170. 

But  tho  worils  "  debts  and  costs  of  proving  tlio  will  "  do  not 
include  costs  of  u  suit.  Nlriii;/rr  v.  /fiirjur,  'M  li.  ■■>''*•< ;  "I'li 
JAri/i  V.  JM/,  •-'4  II.  4ol. 

Ilrouiir  V.  (t'ivimliii'/'jr,  4  Mud.  4I*'>,  and  (lilUi-tmn  v. 
{;i//iirhiiii,  'M  ]i.  M"<t,  whcro  tho  costs  of  a  sjieciul  onsi'  with 
held  not  included  in  testumentnry  expenses,  and  /ii  ir  llicl'.i 
linhili;  10  Kcj.  077,  may  bo  considered  ove  lUleil.  See,  too, 
lliwni  V.  Jliinlfl/,  .).■(  L.  J.  Ch.  OtJ. 

The  plaintiffs  costs  of  an  unsuccessful  action  iniiieachiiifr 
tho  will  are  not  testnnicntary  expenses,  //i  it  Prime:  dodiilii 
v.  rriii'-r,  (18IIH)  J  Ch.  2-'"). 

A  fund  chnrgcd  with  pnymont  of  testamentary  expenses  nc  fd 
not  be  retained  by  the  executors  for  more  than  a  yrar  if  no 
action  is  apiirehended.     In  re  Co/w's  TriitU,  Z(<  L.  T.  ■'•i'. 

Charges  of  executing  the  will  have  been  lield  not  o  include 
fines  on  admission  to  copyholds  specifically  devised,  I'ulr 
V.  Jrdliim,  0  lla.  .51. 

If  no  particular  fund  is  appointed  by  the  testator,  costs  of 
administration  are  payable  (mt  of  the  personal  estate,  except 
in  so  far  as  they  have  been  increased  by  administration  of  tlio 
realty,  which  in  that  ease  must  bear  tho  added  costs,  and  tlie 
Land  Transfer  Act,  18!)7  (00  &  (il  Vict.  c.  G-j),  has  made  no 
alteration  in  this  respect.  Uiiilnj  v.  Moi/wi/,  1  Keo.  o7S ; 
I'iilifuril  V.  ISrmcu,  2  K.  &  J.  4'2H  ;  Jilrl.Mii  t.  Verm;  10  Eq.  !lli; 
lit  rr  MiilMhii ;  Thomimn  v.  //((/•/■(«,  19  Ch.  U.  O-VJ  ;  hi  rt 
Totrri/'i  Si-lt/ril  Esliile :  Dullm  v.  Tuirri/,  41  Ch.  I).  tU,  S7 ;  I,i 
re  Jones  :  lilyood  v.  Kimlerlei/,  (190'2)  1  Ch.  OJ  ;  see  In  rr  I'rit',  , 
Wi/lkiim  V.  Jenkins,  31  Ch.  D.  485. 

The  costs  of  administration  include  the  costs  of  getting  in 
any  part  of  the  real  and  personal  estate  which  is  in  a  foici^rn 


vUu\.'i\ 


"l'«T«  AM)  TKKIH  PKIniill  V, 
V.  .IA»(,/,r,  7.-,  r,,  'I'.   11,-,  '  •"'"/■'...■    /,•,„„„ 

"•»tSx:i;:;,;:t:::::;;rrr^ -. 

1  CI,. .,.-,:.  '"""'•"'  ""■'■''•"'  V.  /;-„,/,.,  Ml..,., 

Tho  h,.,Vcn„M  not  I,.  ,„„,I,.  liaMp  ,„  „,,,.  ,,      „    ,    ,     , 

^i",i.nu;i  V.  iM,.,„„,  n  CI,.  ],. .-,,,:       '  ■     '    '  '■"'""'■  "^".'■• 

C.  DM,  ail,/  III,;,-  rri„iili/. 

«'f::rc:' "'"'■■'""  ""''"^'""'•■■'''■^^•»^™-^.''- 

•  "  1-  1»  of  tl,.,.  Ju,I„,at„re  Act,  18r.3  i:is  &  WW  f         -     . 
3  F  2 


Mai 


.  t.  10 .,( 
ii.kr„i.,,.j, 


155.. 
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Ctar.  IX 


Wtint  in  nil 
hi.umr:UliI 
•HtntP. 


jm-ftTfininl 
I.y  Ntiitilto. 


HorvuutK. 


luliuureni. 


Di!btH  due  >>y 
.•ffloir.  .if 
Fri'-ii'liv  anil 


AUMlNlHTllVrioN. 

1  Ir  .'ITil;  «.'i',  I"",  /"  .'■  '■■""'■'■  '•"»''"'■'  r,n;m,M.».  (m-\) 
1  Ir    f.ir.     /"    -    .'.',,./.,  "I  'li.   1>.  ■-l"':  ••>■-■"'  V.  .V,ur", 

5.'.P.  I).:n7i  l„  n-  IIV/,.,,,..  ./ V.  n-M .:ii;"'i,.  I.. 

.■i7:l,  iirr  llii'ivfi.ri!  ii"  Iminvr  liiw. 

Km-  till-  iMiriiiM.'  lit  uwiTluiiiiiit,'wli.lli.rmii'«la(i'  i«  iinuHi- 
,.•,,■,,1  1.1  iMV.Wil.  nn.l  liul.ilili.iH  ..r  II,..  .l....|.M..l,tln.  .-.t.  oi 
„,lmi..:-t.nli..u  iim»t  1,1.  l.r...i(.-l.l  int"  .""'"it,  nii.t  nU,  uiiy 
i„l,..-,.ti.M,v:.U..  im  111"  il.'l.lM'illi.r  M ..linn  <■'  ""'  ""'""' 

1,  t«..ii  111"  riiiii"" «'  "»'''■'■  ""■  i''''"i>'"i'''-y  ""''"•   '"  " 

y,,,,./,'    rn;,  V.  />..,.,■ ,  (1n:i.-.)   1  I'll,  ti.VJ;  /«  /r  117,*'/.. i' ; 

Wl„ld,r  V.  /'.//-«./■,  (I'.iiili    1    <'li.    '-'■'■'.  ""'  f"l>""''>g    '"  ' 

//,„/,,/,:.•.  I „T.:i":. 

I:    TI...1"  iiu.,  li.iwivr.  cHliiin  .1.•M^»  t.,  wlmli  viiniilv  i«  r'^'!i 
\\iy  »tiilill'. 

1.  lly  111..  I'ri.lVivnIiiil  rauni'iiU  i"  limiknii.t.y  Ait.  1»^ 
(.11  iS.  ."/.i  Viit.  I'.  11-').  wl'''li  "I'l'lii'"  111  til"  iiilniiiiintiiiti""  i" 
(;linnci.Ty  of  tho  ".-.tuto  of  ii  riiMoii,  wlii)  ili"»  iii»'lv"nt  ofliT  lli- 

:)l»t  lJec..mli.r,  l.-*HS  (In  n-  lh:i« ';  V<i,l.!„.jl,m  v.  //.//«..'.'. 

(IMC)  ■.'  ell.  'i'M)<  I'liovity  U  giv"U  to— 

(,i)  IVrocliiiil  iiii.l  otlior  local  nitw  ilii"  ami  liavin;,-  bii..iii.' 
.liu.  williiu  Iwi'lvi.  months  liuforo  tho  di'ath,  anu  ...1 
asscsM'.l  taxis,  laiiil  tax,  and  iniume  tax  asutsseil  "U 
the  dccrasiil  up  to  tUu  ."jtli  Ajiril  bfforo  his  death,  uol 
i.xi'i.i'.ling  out'  year's  assessment ; 
,/,)  AVuges  and  salaries  of  clerks  auil  servauts  for  BcrviiM 
rcudurcil  during  four  uioiitlis  next  before  tho  diatli. 
n.it  cxeecaing  ■>VI.  (K,- jj>:rl,'  l'<'r,  17  Q.  11.  D.  1) ; 
(,)  ■\Viige8  of  labourers  and  worknieu  not  exceeding  -'.V.  lur 
time  or  i.iecework   in   respeit   of    services    rend,  rt.l 
.luring  two   mouths   uext    before   the   death,  with  n 
lirovislou  for  the  ease  of  wages  iiayublo  iu  a  lump  muii 
at  tho  end  of  tho  year  of  hiring. 
The  serietary  of  a  eomi.any  may  be  a  .l.ik  or  servant  within 
sub-ee.tion  (l>),  but  a  secretary  who  only  oieasionally  attends  at 
tho  office  aud  employs  a  clerk  to  attend  regularly  is  uot  within 
those  words      fV„V/«//  v.  Ilml,,  (I'JOtii  2  K.  1!.  741!. 

■2.  1  &  r,  Will.  IV.  e.  4(1,  s,  1-' ;  II  &  7  Will.  IV.  e.  3-'.  ^.  i. 
both  now  repealed,  gave  priority  to  debts  owing  to  I'riendly  aud 


nniTH  AMI  nil  111  iiiicpiiin-.  HOO 

I!uiMinRS,„.|,.,|,..^,l„.i,  ,„„,„.,,:  ,, .,,,,/ ,,,,,.,,   „      ^^^__^^ 

»»■»■('.'»  by  tliM  1ti-,„1I_v  S,„i,.ii,.H  A.I.  |,s:)ii  ci.  *  ,;,,  Vi.t    -'"""■"■ 

i:  ;'•">),  ».  .'l"), 

■■!.  Ill  thn  ,.n.o  of  a  |..rsoii  .Ivlii^r,  ul.il,.  ,„l,i„„,  ,„  j,,,,,-,,,       ,,„ , 

hiw,  „  ,,n,„.,l  V  U  «iv,.„  l„  ,,.rlnl„  ,1,.|,„  l,v  fl,„  |;,  ,,l,„„„,,|  „„|,,,  ■'■  1,... 
Act,  iH'i;)  (.-.ii  vi,.t. ,.. :,),  M.  •,'. 

I.  Tim  ^-.upli,,,,,  I,av„  nn  |,i,.f„r,>n,..  nft„;nv,  ,|,„  „,„„  „f  „  ,, ,,,,„_, 

'' ""'■'•  I""'I"'-  '"■•  '■x|"'n....»  „f  i,i„i„(,.„,„„,„  „„,|,TH..f.  ic.f  I-'- 

tlio  l'.,.,i-  ],•,»  AnM.iHlin..iil  A.t,  ISII)  (IJ  .<;    |.-i  Vi.t.  ,..   KMi 
l.n;,-  V.  //,,('/„„„  .V  .sv,„,,  (|,s|i;,|   |  ^    |j    ,•,., 

l'f"i."rlv  A.-t.   ls,s>  I  i:  \    i.ict. ■.^jf,, 


■'.  Uy  Ih..  Miirri,..!  \V„„i..„',  l',„|..,-(y  A.t,  ISM.-  n",  ,v    „;  ci. .„ 

\i.'t. ,..  7^), ,. ;),  „  ,,i„i,„  r,„.  ,„„„„,.  ,„,  „„,„,.  „^,,,,^  ^j  ^,_^  ^^^^^  ;:,',r;::U"" 

l.'»l  or  ...ilni,!,,!  hy  ),..r  t„  |„.r  |,„,1,„,„I  f,„  „„.  ,,ur|,o«,  of  nny 
tm.Ioor  Im.iiM.M  ,.a,.,-i,.,l  ,„■  l,y  him  „r  olhorwi,,,  i,  ,,n,l,„„itKl 
l.>llii.cUims,,f„lli,.rn-c.lil..is.  /«,■,/.,„,,,•  j;,,,,  y  /,■„„„,,.„, 
I  INI).-,)  1  Cji.  iivj. 

Am  or,l..r  i„  |„„„,.y  ,||,,„i„p  ,„,,.,„;„  ,,„,^,^  ^^^  ,_^  ^^^.^  ,_^  ^  ^^^^^ 

liliority  to  ot]„.„  ,o,if,.s  to  o,,pr„t,.  „ft,,,  l|,„  ,|,.l,to,.'s  ,I„,th.      /„  '■'  l'"'«'y 

"'  ■"■■  ■:,-,■  ]r,n,i:  s;'„;,u  i'„n,t  i:.  y.  //„„/,  (i,,n,j, ._,  f.,,  .,g.    ;:,:;•;„!" 

It  ..my  still  b,.  ,„.eoss„ry  to   r.i.v  to   tho  ol.J  r„l.^,  ns  tn  :,',:i  ;„',,::;;. 
l'V."nti..»  of  ilcbl,  foi-  ,„,ri,osi.s  of  an  i.x..,-„tor'8  retainer      Tlu'v  '"V"""^y  >>' 
uvn'osfollow..:—  •    ''''''''■ 

I.  Debts  ,1,,..  lo  tlio  (Vo«„  by  r,.,.nr.l  or  K|,P,.i,,lty. 
Whoever  r,.,,.;v,.,    money,   k,„nvinf;    or    huvhig  reason   to 
»l»'ve  that  It  is  money  of  the  down,  be, ..nies  ,.  debtor  to  the 

'■;.""■     ''•■'■'■  ''■    "''""■''' •   >   <•■■•  *  'f    1"^;    J!'r  V.    ir„n/, 

('"iiiiiiii-i-inl  llntil;,  .'IS  Ch.  ]).  ;;(ii 

An  ].M„,,,tion  Bour.I,  having  a  diseretionarv  power  in.le- 
l'"'lent  of  the  (Joveniment  tn  exi.end  money  e„tn..sto.I  to  it, 
■s  not  ■„  the  position  of  tho  Crown  in  rcpeet  of  .„uh  money 
/".fv.  CI„m-iiiiinilofX,,rlhiii„ll,iii,l,  (\WM)  A   ('  Cli? 

A  surety  ,vho  im,  ,,ai,l  „  Crown  ,Iebt  U  entitled  to  tho 
Cn„vn^,„ority.     /„  ,■,  L,„,l  Ch„n„W:  M..„M,,  ^.  C.n.cM,, 


IV... VI 
l.v  r, .. 
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lUbtor 
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Chap.  LX. 

Debtp*  ni'tdc 
prefprential 
by  htatute. 
Dol.tB iliir. by    its  nlRiiTs  by  virtilo  of  tlioir  olfiM' 

SSJ^Dank.  l!i"'ks  Aot,  18(i;i,  an,l  tho  S 


jiiil^iieut 
debt 


■Wliat  jiidg 
mrntM  have 
priurity. 


II.  Debts  to  whii'h  priotity  is  given  by  statute. 
To  tlioso  nlrraily  eiuniuTntcd  (niitr,  ]i.  K()4)  must  bo  acbled 
debts  owing  to  a  Savings  liank  in  resjiect  of  suras  received  by 

see  llie  Trustee  Savings 
iavings  Banks  Aet,  1891  (JO  &  27 
Vict.  c.  87,  8.  14;  "j-t  &  ■",  Viet.  e.  21,  s.  i:!).  Ej- parte  ItiMcll: 
Hi'  Ild/mii,  :!  Jfont.  ].).  &  ]).  8(1;  Kr  parle  Flirl ;  In  re  Jnriliiir, 
4  ])o  (>.  &  S.  02;  III  re  WilUiiiii^ :  June:!  v.  Williiiiii«,  Wi 
Cli.  I).  57:i. 

Kociaim.l  in.  Judgments  against  the  deceased,  wlion  the  judgmiut 

judpriiu  lit..      j^^^^  ^^^^^  registered  under  tlio  Law  of  Prorerty  Amendment 

Aet,  1800  (-,':!  &  24  Viet.  c.  :i8),  s.  'A.     Kemp  v.    irni/iliiiijloii, 

L.  i;.  1  (i.  B.  -.m. 

Surety  raying  A  surety  wlio  liiis  paid  tbe  judgment  debt  without  taking  an 
assignment  is  in  tlio  same  jiositiou  as  tho  judgment  creditnr. 
Ill  re  .V-Mi/ii:  Liii/iflinirii  v.  JI'M;/ii,  V^  f,'h.  D.  o7'). 

Tlie  judgment  must  be  tlie  judgment  of  a  Court  of  Iteeonl 
and  by  tlie  Judgments  Act,  18:i8  (1  &  2  Vict.  c.  110),  s.  18,  all 
decrees  of  Courts  of  Equity  and  all  rules  of  Coiu'ts  of  comninii 
law  and  all  orders  in  lunacy,  whereby  any  money  or  any  costs. 
charges,  or  expenses  shall  bo  payable,  are  to  have  tho  eifcct  cf 
jtidgmcnts. 

Tho  order  must  be  for  payment  of  a  definite  sum  of  money 
to  a  particular  person  ;  therefore  an  oriler  for  an  account  iiinl 
payment  of  what  may  be  found  duo  («),  a  chief  clerk's  certific  it.' 
finding  a  sum  due('/),  and  an  order  to  pay  into  Court  (e),  giv 
no  priority.  Climliriel:  v.  Hull,  8  D.  M.  &  tr.  084  (u)  ;  liiirl  i;i 
MiuiKfeM  V.  Oi/le,  4  Do  G.  &  J.  .18  (/,) ;  M'liie/  v.  Docl.rr,  r, 
Jur.N.  S.  1287  M. 

„ IV.  Judgments  against  the  legal  personal  reprcsentati\o  f  r 

K'«i'r'''»°"al  "^^''''^  "^  ""'  <lecoased,  whether  the  judgment  is  registered  ••v 
not.     Jeiiiiiiii/1  V.  llijifi!/,  33  B.  1!)3  ;    /«  re   Williiimn'  /»/". 
WiltimiK  v.  Williiiim,  15  Eq.  270. 

Such  a  judgment  has  no  priority,  unless  it  is  actually  sigii"! 
before  the  date  of  a  judgment  for  administration  of  tlie  csliitr. 
Parker  v.  llinalmin,  33  B.  53fi ;  In  re  !iliiMi'<'  IMnte  ,■  y/«i,»....  v. 
,SVhWi«,  SCh.  D.  lot. 


Jiniarmenta 

niriiiiipt  tbe 


mi>i'    of 
■inrit_\-. 

■/'"».'/   V. 


UKbTS  AND  IHKIK  l>H10HriT. 

An  m-aor  ngain.st  the  Ieg„I  personal  roprosontativ.  t 
call  out   of  tl.o   nsscts   of  tlio   dcvoas-'     ■         .;,i^   ,„ 
ndministration   h   not   ..  JH,lf.,„,.„t   w  i.li   will    .„. 
lit  re  Iliihhml; :    li,lm„ilio,„il  Marine     / --    .,„,^-,;',.  (■ 
//«"■(-«,  an  C'li.  I).  0:14. 

/'"■'■'•    »-•    judKnicnts    against    the    oxooutor    havo    priority 

"conlmg  to  onlor  of  date.     AIM,  y.    WMn;  .'l  S«-  .-'ts   „  '. 

Mnrrm    v.    /;„„/.  ,./  IC.j/,,,,,,^   :,   ^^^    j-., .    , , ^    ^     ,j,^^jj,       ^^  j  ; 

7W/n«(/v.  ./«/,«.,„„,  o  ,Sm.  ,4  (I  , .JO  I  •   -   -. 

v.  .Statutes  and  roiognizancos. 

Stalute.s  are  oh.olete.  A  familiar  kind  of  recogniz.n-,.  i,  il„. 
...■d,naryreeogni.anee  of  a  receiver  and  n.an.ge'r  app.iat.d  l,v 
the  Court,  whu.h  does  not  ereate  a  Crown  debt.    See  s,,„n.n„  l- 

^  VI.  Dehts  l,y  specialty  (including  arrear.s  of  r,.ut  («-  ,  ,„,d 
>.mplo  -ontract,  including  judgments  against  the  deeea.ed 
not  reg,st,.red  (/,)  ;  see  the  Administration  of  Estates  \et  \^m 
(■i-'  &   -M    \'iet.  e.  dd).      /„    „.    //„,,;„,,,  .    s,,ir,;ir  v    //.,'/;,„,, 

0  ch.  D.  cui  („) ;  r„«  r,7,e/,„v,.  v.  av./,„./„,  21  ci..  i,  is. ,/!,' 

For,nerly  a  deht  due  from  an  in.-un.benfs  estate  for 
dilapidation.,  ,vas  postponed  to  simple  contract  debts  but  it 
Tl  ■;«"';';"*''  "■"'"  ""''"   *"  Ecclesiastical  IJilapi,latio„., 

t;  /  ■  f.  T.  .f"'  ^"'' "  ''>• '"  '■"  ""'"'^ "'" ■■ 

.I/(/h/',  .l.j  Ch.  D.  58:i. 

A  simple  contract  debt  due  to  the  Crown  is  not  entitled  to 
Pnority  over  a  specialty  debt.  The  result  is  that  the  assets 
.""St   be  apportioned   between  specialty   and   simple   ,.ontra,.t 

cb  s  and  the  Crown  will  be  paid  in  priority  out  of  the  portion 
available  for  simple  contract  debts.     /„  ,-,.  /;,„/,«,/, .  „,,,,; „,.l- 

V.  «c»^/.,./,  (1807)  1  Ch.  or.i;  seeAV,,.  .v„,„-/,    71W,..,   T., Hn',, 

<  i/mniimioiirr  v.  Pn/;iirr,  (1!I07)  A.  C.  17!l 

VII.  Money  of  a  wife  lent  to  her  Imsban.l  for  the  purposes 
of  h,8   business.     In  ,;■   Un,j :  Tan,   v.   Emmn:,,,,,   (XKK)    i 

v'^n"'.!"'""''"'^  ''°'"''  "'"^  -^"venants.     J„„c,  y.  Po,„/,    ] 
M-  Ca.  Ab.  84;  see  Ii/o,wl  v.  I)o,„j/,fy,  :i  Atk.  4S:] ;  D,„r,on  v 
A.ffc/oH,  :!  Sm.  &  G.  180. 
The  holder  of  a  promissory  unfe  or  similar  instrument  giv™ 
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AbMlMSTHATION. 


Chap.  IX.     without  c'Onsidcniti.m  has  no   elnim   Hpon  the  cstnto.     In   re 
'  Whilnhr,  43  Cli.  I).  119. 

A  voluntary  hond  os.signod  for  valuo  is  rntitlcd  to  the  same 
liiioiity,  as  if  it  had  originally  hi-on  given  for  valno.     rtiiiiic  v. 
M„iIIm,,;  4  Ue  G.  &  .1.  447. 
[ntcrot.  IX.  IntiTf'st  on  dohts  not  carrying  intereft  [layablo  under 

Ord.  LV.,  r.  (i-'.     Gurniril  v.  I.oi-il  Dinorhtii,  •")  lla.  21!i. 


15. 

?5; 


I).  Rvkiw  of  DM. 

The  q\iestion  frequently  arise.s  whether  a  dcht  has  boon 
released  or  not.  There  is  no  distinction  between  law  and 
equity  ill  this  matter.  If  the  debt  has  not  been  released  at 
law,  it  has  not  been  released  in  ecjuity.  Mere  verbal  deelara- 
tions  by  a  testator  out.'^ide  his  will,  or  entries  in  his  books,  that 
he  has  forgiven  a  debt,  or  that  it  is  not  to  be  enforced,  are  not 
sufficient  to  release  it.  AxUm  T.  I'l/c,  o  Yes,  .■i-jo,  n. ;  liijrn  v. 
Godfmj,  4  Ves.  (i;  Revtea  v.  Brijm.i.  C  Ves.  oUi;  Croxs  v. 
Sviigij,  6  Ha.  553;  see  -l  Mae.  &  ti.  li:i;  Rnm  v.  lliiiui, 
11  lla.  lol. 

jjut  if  the  security  is  handed  to  the  debtor  with  the  intention 
of  forgiving  the  debt,  the  debt  is  gone  (f(),  and  there  miiy  be 
other  circ\nustanees  short  of  an  actual  release  whidi  have  the 
same  effect  (*).  liiehnnh  v.  Hijmx,  3  Eq.  Ca.  Ab.  (il";  Tuijhi- 
V.  Milliners,  1  (1i.  48  (//) ;  see,  too,  F.ih-n  v.  HiniiHi,  5  Ves.  y41  ; 
Gilhert  V.  Wilherell,  2  8.  &  St.  2.)4  ;  F/imer  v.  Miirtrii,  '2  M.  A 
Cr.  409  ;    Yromriiis  v.  Willimm,  1  Eq.  184  b. 


Creditor 

appointed 

fxecutor. 


E.  Cirr/ifiir  matte  lueruhi: 

If  a  debtor  appoints  his  creditor  his  executor,  and  tlie  execut.ir 
receives  assets  sufficient  to  pay  the  debt,  it  must  be  taken  to 
have  been  paid.  Wiiiihfunl  v.  Wiiiikjord,  1  Salk.  -'99 ;  see  Co. 
Litt.  2()4  b,  and  llarg.  and  Butler's  Notes. 

But  if  the  debt  is  due  to  two  trustees,  one  of  whom  is 
appointed  executor,  no  such  presumption  arises.  In  re  Ciiri«; 
4  Jr.  Cli.  1 12,  overruling  Rkhtinls  v.  Wisling,  2  It.  Ch.  1  ;  see 
Riiilis  V.  h'ieliolli,  2  Eq.  2o(i. 


Kxi-.n-Toii's  liiiii  r  TO  niKFi;i!. 
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Chap.  LX. 
F.  Dihhir  mini,'  En iii/iii: 

At  law  tl„.  api.ointmont  of  a  ,l,.I,t,n.oN,.„,tnr,  ,„•  o,„.  of  .ovoral  M„„ 
<■«-..  „rs,  oxfnguishos  tho  rif,-ht  „f  ,„.tio„   „,„l  ,„„„„„,,  ,„  „  .•.I-P-i-t-l 
g.ft  of  the  debt  t„  the  o.,.,,,,,,  ,l,„„.l,  .1.,.  ,,..l.t  ,v„,„i„,  „.,ets 
for  paym.„t  of  crcclitor.s  ,,.).     1„  equity  the  debt  ren.nl,,,  „wi„. 
Ijoth  for  tho  benefit  of  lep:atee.s  a„,I  next  of  kin  (/,),  a,,,!  tho 
ceeutor    is   deen,e,l    to    have   ,ho   money   in    hi.    hands  as 
oxe..utor(,.).     Sir  ,/„/,„  X,r,ll,„i,\  (V,,  8  C,    l;l.-,.,.    „-„„^.. 
tunlv.  )/•„„/./;„,/,  ,  Salk.  L'i)l»  („)  ;  0„; „  ,.  ^■,„„/„„,„   ■;  j.  ,.  q 
111  ;  Il„n-,,  V.  rv/„r,  11  Yes.  87,  !I0  (/,) ;  /„  „.  /;'„,,„  .  i,,„,, 
V.  Ilmini,;  (lOOG)  |  Ch.  Cf»7  (.). 

As  to  tho  admissibility  of  evideme  1o  rebut  this  equity  see 
the  ehaptor  on  Kvidonee. 

TI.0  rigbt  of  aetion  is  released  at  law,  though  the  executor 
.  .es  before  ho  proves  the  will,  provided  he  does  not  renonnee 
II  , III/./,,,;/  V,  M'liikforil,  1  ,Xalk.  -M'J;  lu  ,;■  Api.lil.rc-  InrvM 
V,  7A„/,'«,  (I8III)  ;!  cIj  ,,02. 

Letters  of  administration  granted  to  the  debtor  only  suspend 
(bo  remedy  at  law.     .SV,-  ,/„/,„  J\V„tt,„„'.,  Cmc,  8  Co.  l;i.-j  a. 


G.  j;.rm,tor\  li;,jlit  to  Pn/n: 

The  legal  personal  representative  may  prof,.- a  creditor  over  R,V,,t,„ 
other  creditors  of  the  same  ,lass,  and  this  right  has  not  been  ■"■''"■■ 
air.cted  by  the  Administration  of  Estates  A.t   \m\  ,•!'  &  'ii 
Vict.  c.  4H),  and  that  Act,  by  placing  specialty   and  'simple 
contract  creditors  on  the  same  footing,  enables  the  excutor  to 
l«y  a  smiple  contract  in  preference  to  a  specialty  ,l,.bt,  where 
tho  estate  is  insolvent.     H,   ()r.,„.,i„l ;  J,„,ni  v.   (h:,„,„„l,  -08 
J'-  T.  24;   hi  IT  fiinmoii;  Ho/Mm  y.  Alr.ni,Hl,r,  (llKlli)  ■> 'cii 
■'^i,  overruling  I„  ,r  ILuihnj-  Ciiiiliff,  HiMh  y.n„i,h,i,  (1809) 
I  Lh.  541.  ■    \         I 

In  exercise  of  this  right,  the  executor  may  pay  a  statute-  S,„.,.„ 
lar,cd   debt,   nnle.ss   it    has    been    judicially   declared  to   bo  """  ' 
ban-ed  („) ;  and  ho  may  pay  a  debt  that  does  not  carry  interest 
before  a  debt  tlmt  does  («).     Hl.,hhchmim  v.  Z<«,  1  Sm  &  G 


^arI(d  (ItbN. 
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Whpn  right 
to  prrf'  I' 


'-■1 

i\ 

\ 

Foanilation 
of  rijfht  of 
retamer. 

Al)MhM?srKVTION. 

M.->;  /.')//■/,.  V.  IiH„i>iP!/,  4  Eq.  451  ;  JIi<l;/fr>/  v.  J//'*';/'''.'/,  (l«9^) 
.'J  Ch.  ':^H-,>;  seo  /ji  rr  IVfnf/am;  Jltoit  v.  Wmham,  (18J)->)  3  Oh. 
50  (rt) ;  Tiirmr  v.  Turner,  1  J,  &  W.  44 ;  Rohinxon  v.  Cumininfj, 
'2  Atk.  409,  411 ;  /^/  »'  ^S/(7r((.s- .-  Cooke  v.  AVciVH^,  (18!)8)  1  Ch. 
lue,  174(A). 

He  cannot  I'O.y  a  <lt*bt,  which  is  not  f  ■  foruofible,  liccnuse  tlif 
Statute  of  Frimds  has  not  been  complioil  -with.  In  re  liotnmni ; 
Fivhl  V.  White,  29  Ch.  D.  ;358. 

Thp  rlglit  to  prefer  continues,  both  at  law  anil  in  equity,  until 
ju'lgnient  for  the  administration  of  the  estate,  and  a  receiver 
will  not  be  appointed  merely  to  interfere  with  tiie  right. 
Eiiropea'i  A>fxiininee  S-x-ufif  v.  Ua'liUjf)',  ~  Ch,  I).  73Ii ;  Phi/ij'^ 
V  Jo„es,-JSHi>\.  J.'M'O;  In  re  hanrU  ;  ir/tifakerv.  liftrrett,4-i 
Ch.  D.  71  ;  /n  re  Welh  ;  Mnhnuf  v.  lirookv,  45  Ch.  D.  5(i9  ;  In 
re  .Sfrtrns;  <\,„l;e  v.  Slevnix,  (i8!)8)  1  Ch.  162,  17:3. 

An  order  fur  an  account  does  not  bar  the  right.  In  re 
liiirretf:    Whihihrr  v.  litnrff,  4-J  Ch.  D.  70. 

Tlio  rule  at  common  law  by  whit;);  tlie  comniencemout  of  im 
action  by  another  creditor  juit  an  end  to  the  right  to  prefer  is 
now  superseded  by  the  rule  in  equity  above  stated.  Viharf  v. 
Voles, -H  (i.  li.  D.  3(i4. 


II.  I'Jjrfinfor*s  Hiijht  of  lietainer. 

The  legal  peraonal  Te])refientative  could  be  sued  by  credit'^rs, 
wlio  vvouM,  on  recovering  judgment,  get  priority  over  otlier 
creditors  of  tlie  same  degree.  But  he  could  not  sue  himself  and 
80  acquire  priority.  To  remedy  this  disability  the  law  allows 
the  legal  personal  rejirescntative  to  retain  his  debt  out  of  Icgjil 
assets  us  against  creditors  of  equal  degree  with  liimself. 

Trustees  have  no  such  right.  Anon.,  2  Ch.  Cu.  54  ;  li'i'n  v. 
.S'f/f//rr,  12  Eq.  570. 

Tl'.e  right  is  a  personal  privilege  of  the  legal  personal  repre- 
sentative, which  he  cannot  in  that  capacity  be  ordered  to  excr- 


l5^'LJt^330S 


^^sf^vKifJi^ 


^  .i^« 


HXIXUTOK'S  HiGIlT  OF  HKTAINKR. 


""     "'"•"'^••/^"""■,  (IWO)lch.-Jlf; 

' >■' "^"wr;:;;::rf,^;;;;™«'"^- ■ 

«"'/^^:/i:.]J^!!;i,:;  ""'"""'™'"'''"''''■™ 
Tlio  rigl.t  oxf(.u.U  to  (1,0  Pxo,  nfor  of  a  ol,.  .         , 

'■  ^'"■'"''■'  ' '  V.u.  Ab.  -•,' ;  y  Mod.  :.'(i8.  '  '"" 

If  there  is  an  aJministrator  ,hn;,„t 
-  of  anothor,  ..  instance  r  ,™'":''T  T'r'''  ^  *"  "'«>  «;«-... 
■••tain  not  o„„  b.s  o.n  „eU,  blirl',       ,;;::™f  ™'7  ™^  ":;      ' 

An  officer  of  a  bank   «1,  >  •       i    ■   • 

-i"adcbt„uetor;i'';:;Sri""'"''^'«'"*" 
>'■>  L.  T.  2r;j.  Mcimih  .  Lmnnn  v.  7/,„7vy, 

'fie  righ.  extends  only  to  Icc-al  asset.    ,c  , 

-nieto  tbelcpal  I.^reonal  repres^.tati  es    /T;     «     ''''*'  "\'''"''- 
"sscfs  include  ,he  e^uirv  of  red  ■         '  ''^"'-     ^^^"^   "■•"1'°, 

,1         ,       ,  1"".^   "t  redi;mptiou   in  a  «i.n,  „f  '«fi.  a,,ib. 

'•'-'•ged  on  land  and  in  a  torn,  of  yL.      Zlt,^,,  i^'^ 
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after  death. 


Towhata««'f' 
it  is  limited. 


ADMINISTRATION. 

Ix'on.  1.54;  O.o/,-  v.  fi'-v.,.«m, :!  Dr.  -.47  ;  If'wl,;/  v.  M-Dmmll, 
I.  U.  (I  Kq.  Vi;  not  fnllowiiig  PrnMm  of  Sir  Chnrlr»  Cor,  :i 
r.  W.  3U,  and  ir,ir/m/l  v.  C/iilln.-:,  Amb.  ;!08 ;  me.  too,  a  nolo 
in  Lnmjmv  v.  ('o(,,ui;  -'  .'^ni.  &  <>.  '-''l,  -"•'• 

TIio  lig^.l  iiiTsontil  iT|iiv-.oiit.itlv(s  liMil  no  liglit  o[  rotaint-r 
iigniiist  real  estate,  wliicU  was  niaile  enuitalile  as>-ts  by  tlie 
.Vlministi-ation  of  Estates  A.t,  l.'*:!'!  {■'>  &  I  Will.  IV.  '.  U>i). 
7r«//i;«v.  H'(//,r.«,  l.fl'li.  D.  IS'i. 

The  I,ana  Transfer  Art,  ISii;  ^liu  ,'t  01  Vi.t.  e.  (I'.l,  un.ler 
wlileh  tlie  real  ustate  ve.4.-i  in  the  l.er.ona!  reiiresetllalive,  does 
not  gixti  a  right  of  retainer  against  tlie   real   estut(-.      /'/  " 

ir;//ww<;  Uoi.iri-  V.  i(7//««.s  (um)  i  v.u.  .j-j. 

Troiierlv  helongiiig  to  a  marvietl  woman  for  her  .-eiiarale  use, 
itu.ln.ling'eari.inss  ni^nle  Imt  se|.,r..to  estate  by  tho  Married 
Women's  IVii,  ,tv  A.t,  ISTO  !■»  &  ^U  Viet.  e.  :•■'.),  was 
e,itiUaUeas„t.  /e  .■■■  /''-'''»  Z^'"''':  7^™V'-'  v.  /;.-»"'^','i 
Ch.  IJ.  r:i:i. 

lint  now,  l,v  the  Married  \Vo„e  n's  Properly  Aefs,  l^S-'  and 
\S'.y\  {V,  .<c  K;  Viet.  e.  To  ;  M  {i  .",7  Viet.  e.  (i:i),  a  marri.d 
woman's  properly  appears  to  1»<  made  ].-^,i\  a.5sits. 

The  right  of  retainer  mnst  he  assert.'d :  it  does  not  art 
nnlomati.°alU- ;  hut  it  need  not  he  assorted  until  something 
is  done  to  interfere  with  the  right ,  for  instanec,  it  may  he 
cxereifed  after  an  order  to  .-elministor  tho  estate  in  hankruptey 
as  regards  as.sets  in  tho  executor's  possession  at  that  lime.  /-'  .■■ 
Jl/ioiules,  (1X9!))  '^  tl-  B.  347. 

If  tho  legal  personal  ropresentativo  asserts  tho  right  i" 
his  lifetime,"hut  dies  before  exereising  it,  his  legal  personal 
representative  may  assert  it  after  his  death.  In  re  Coinplu,,  ,• 
Korhi,   V.    Comploii,   :iO   Ch.   D.    lo;   seo   Bmvje   v.    Br„ll,.,i, 

2  lla.  373. 

The  right  is  limited  to  snch  legal  assets  as  come  into  the 
possession  or  under  the  control  of  tho  legal  personal  represen- 
tative, or  are  paid  into  Court  during  his  life.  In  re  CuHipfu« : 
Norhn  V.  Comph.n,  3t)  Ch.  1).  lo,  not  following  Wilm,  v. 
Coxmll,  23  Ch.  D.  784 ;   TiMjIe  v.  Toajfe,  (1002)  1  Ir.  148. 

He  cannot  retain  against  a  fund  in  Court  to  the  credit  of  ;u. 


1  \ 


i:xi:cutor'.s  kiuiit  ok  ui;tai.sk.i{. 

nl.I  aaminislrati,,,,  wiion,  wl.i,.],  w„„I.I  ,...t  l,o  ].ni.l  out  t)  liini 
b.it  «„,il,l  h„  ,,„i,l  oithor  to  l.-.,L..li..i,„.i,,.,  „r  to  tli-  u.v.lit  of  un 
action  to  u.Imii.ister  tlio  estuto  of  tho  dubtor,  /'„/„,„„  , 
Mrmluic,,  (lljol)  1  C'li.  L'.'J3. 

If  tho  assets  arc  less  than  tlin  ,li.ht  tho  assols  mav  I,.  ,vtuinr,l 
ill  sjietio.      /,,  ,;■  Itilhn-I,  (l,sil>,  1  n,  J),  -jso. 

Soft,  lu  of  tlio  Jiiili.iituro  Act.  1N7-)  (:)s  .(i  :ii|  Vi.  I  .■  77i 
IiM  not  ilustroyi-l  tho  right  of  rotuinor.  /„,.  i,  S„ii',ll,'n 
Ch.  D.  (il  ;  /„  rr  M„ij;  Cnmfunls.  Jl,i,./,  l-",  rh.  D.  V.U  ;' sc', 
too, /«  ,T  A,.«y  ..   Turn  V.  Jiiiiimnijii,  (IK)-',)  I  Ch.  i;r,-2. 

Tlie  ri-ht  of  retainer  coiiM  nrjt  lo  exereiseil  ,i;;aiu^t  or...lit„r.s 
ot  InVlior  degree  of  whose  dehls  tlie  executor  luul  noli,  e.  ].\,r 
ii..-lanee,  u  .«i,„,,l„  eontruet  .lehl  enuM  uol  1„.  relainrd  us  u-aiii.t 

"  ^l''''ialt.v  debt,  and  it  has  I „  l.eM  ,l,at  i„  this  re^peet  the 

Administration  of  Estates  Aet.  Im;;i  ,:\i  ,i  :;.;  Vj^.f.  ,.,  n;, 
made  no  differeiec  T„//,„t  v.  /■,,,,,  II  Ch.  J),  .-jUS;  /;-,y,„„  ,.' 
(",™,7/,  J.I  fh.  U.  Ttil  ;  /,',  ,/,,,„,,  (■„/,;,.  V,  /.„,,7„„,':ji  Ui.  Il' 
110;  J/,iii/r/,  V.  .U-l),ni,:,ll,  1.  U.  II  K,,.  :j.5. 

The  Act  of  ISUli  refers  to  i.rionty  of  ;«//«„„/  .■  it  is  prohallo. 
therefore,  that  tho  authorities  above  cited  are  not  affected  bv  h, 
•■r  S:,m.s„,i.-  ll.Mim  V.  A/r.,m„/,r,  (I'Md)  2  Ch.  584,  which 
rehited  only  to  tho  right  to  pay  one  creditor  in  preference  t.i 
another. 

Sect.  ••!  of  the  Married  Women's  Property  Act,  Ls-i:.'  i  |.j  &  -[i; 
A'ut.  c.  7-3),  wliich  postpones  a  sum  lent  bv  a  wife  to  her 
husband  for  the  purposes  of  his  business  to"  debts  of  otlier 
creditors,  does  not  affect  l,er  right  of  retainer.  /«  ,;■  ll„,  ■ 
C,„,r/u,;/ y.  }lu,j,  4-3  Ch.  D.  4!)!l ;  /«  „■  .(,„/,/,,■.•  (/W/«Wv 
Amhhi;  (I!)OJ)  1  Ch.  (i!l7. 

Hut  though  lui  e.'ie.-ator  cannot  retain  against  a  creditor  of 
li.ghor  degree,  of  whose  debt  he  has  notice,  it  has  been  held 
that  if  he  retains  his  debt  without  notice  of  a  debt  of  higlier 
Jc-ree,  tho  retaim^r  cannot  bo  questioned.  /«  ,v  FlJhjn-; 
Vifir/Jie/,1  V.  Eislciiu;  (1H!),S)  •>  Ch.  o(iJ. 

Ill  re  riiiihier  was  decided  on  tlie  authoritv  of  ll.iriiiaii  v. 
lliriimii,  a  Show.  4!»->;  Comb.  ;i3,  whieh  is  not  a  satisfactory 
"be ;  but  the  same  view  is  supiportea  by  liiilloi,  v.  IMIIiunt,  :J 
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ADMINI8THAT10N. 


Ch>p.  UC. 


U-!' 


Wliul  (1,  bu 
niHy  Ui 
Ktuiuul. 


Debt  Tested 
in  trustee. 


Debt  owing 
to  execut(ir 
jointly  with 
others,  to  one 
of  Beverul 
executors, 
to  executor 
as  trustee. 


Ij'ii.  IIT);  Ilnm  V.  MmiUmim,  Fil/j;.  T(i;  nniikiux  v,  Dkij, 
Anili.  Kill,  \\'\K  K.  All  in\'wV  im  tlu'  Miljjirt  liy  Mr.  JciikH  in 
Hid  Law  Quiir.  Kev.  'Ap.  1!(()7),  ]..  171,  "  A  XMo  (in  Itetuiiicr," 
slioulil  \n:  fonsultcd.  dmninml  v.  lliu'lin^li,  I'rcc.  Cli.  :i"it; 
•i  V.i\.  Al).  I'll,  nnly  docMicl  tliiit  tlicrc  wiis  no  prjiiity  in  Hint 
jiiirfinular  i-aso  to  rcstrniu  an  action  at  law. 

rroliulily  srct.  Id,  a\m\>-  ivferrcil  to,  wliiili  ini|iort.<  into  tlio 
ailministrafiou  of  estates  tlu'  lamkruptcy  nilo  that  all  cleljls  nro 
]iayalp!i'  y  (/(  iiiimii,  baa  not  affivtinl  tli"  rulo  so  as,  for  instance, 
to  onabli)  n  simrlo  contrmt  di'l.t  to  lio  ivtiiini'il  uf;aiiist  a 
specialty  creditor. 

The  right  extends  to  lcfr;il  debts  rcipiiiin^'  a  eomi'licatcd 
account,  and  also  to  iiinital.le  dcl.ts  only  ascertainable  after 
a  similar  iiceinint.  ///  /<  Mnnii'  K^hitr :  MMiix  \.  .Vnni", 
10  Cb.  OS. 

It  bas  been  extended  to  a  delit  vested  in  a  trustee  for  tlie 
legal  piTSonal  representative.  "  It  would  bi'  a  vain  tiling  for 
her  to  [lay  tlie  lHH/.  to  ber  ow.i  tru.steo  witb  tlie  one  band  and 
to  take  it  back  from  bini  witb  tlie  other."  Ciidrnfl  v.  JIM,;  ■-' 
r.  W.  2!)8 ;  Lniiiir  V.  r".<.,v,  -2  ^Y.  Bl.  iKio  ;  /;»"«»»  V.  SM/irril. 
1  8.  &  St.  468. 

But  there  is  no  right  of  retainer,  if  tlio  legal  personal  re]ire- 
Bontativo  is  not  in  substance  the  person  to  receive  the  debt. 
For  instance,  a  sum  dm-  to  the  trustees  of  a  marriage  Bcttlemeiit 
for  a  breach  of  trust  by  the  deceased  cannot  be  retained  by  a 
legal  personal  representative,  who  is  only  tenant  for  life  tmder 
the  FettUment.  Jii  ir  l)iiuiiiif;i :  Il'illinhii  v.  Jliniiiiii:/.  ot 
L.  J.  Ch.  ItllO;  III  re  Ihi/imnl ;  Tmiilir  v.  Ifiii/mnl,  (litllll 
1  <Jh.  '221. 

The  right  extends  to  a  debt  owing  to  the  legal  person.d 
representative  jointly  with  otlirrs  («)  ;  to  a  debt  owing  to  dii" 
of  several  representatives  (//)  ;  and  to  a  debt  owing  to  the  le;r:il 
personal  representative  as  also  legal  personal  representiiti\c  nf 
anotlier  estate,  or  as  trustee  or  one  of  several  trustees,  though  he 
becomes  trustee  only  by  virtue  of  his  office  of  legal  persoiKd 
representative  (e).  Cnmlrr  v.  Ulrmirf,  l(i  Ch.  D.  30S;  /.•  ir 
lliililiiuk  ;  liilrnmlwiiii!  Mniiiir  llijiliojmfliie  Compai'i/  v.  7/""'<, 
2'J  Ch.  i).  'Mi  (")  ;  A'e/i/  v.  I'iil.riiiiii,  2  Kee.  1  ;  /;;  rr  Miir..^' 


}tMl. 


^£'jfEbA-:m.m'A  ^- " 


E^Mr :   y„ 


exkcutor's  rioht  of  retaineh. 

■  Mm-rU,  in  fh.  HH; 
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Tlinmpmi  ,.  Cm,,r,;  \  C„ll    .M.j .    Ir„     /        ^.  -"/"■'('', 

^        T..  /       »   '   v^uil.  c-'-i       Ji  y^„./^  Y    (iflliif    -'i    T       T     *■! 

"■  ^-  I-*,   Jli  ir  J/„U„i).;m/,nilr]  ' 

It  exton,l9  to  ,.  ,l,.l,t  ,,ni,l  l,,-  ,|„,  i,.,,  ,  ,    „       , 
"fter  .ho, loath,  a„Jcv,„  affo'r  ;    ,  1;  >- ""l  ropro».„,ativo  n,.,,.  p„i,u, 

»m-ofy  for  tho  ,1  ^     ''"""'''  '"'■  '"•'"i"i-tmti„n,  „.,  :"-,"■  ""'■" 

o     I  r  t,ri,i,|,  ot  ,1  ,„,.|„„„rv  onnfniot,  f„r  whi,.),  tl„.,..  w 
■Wn/V/,  ^':iL  It   Ir  ■i-<xm      I,-,,  ■"■■  -'f"'  "■ 

wV.  i;:?-^'*^'„ : ^7- ^'"^f "■.>'•  %,»«,,; 
f^'«v^'<.-^  ^io  c.::  D.  1^,  ^  r ;,':  7/'7'7 -^-'^  ^ 

■-■  Ch.  34.0  (,/).  ■  ■'''''"''•'  ''■  ''■'""«.  (""■>'■•> 

A  legal  personal  representativo,  who  is  onfitl,.,!  f  > 
un<k.raeov,.„ant  by  tho  doooasol    '"  ".7    "'"•'«•"' '""""tj  R..„„„,.in 

«".  n>„„^  olai.0,1  to  lo  rS  ^     J::!.  "     T  'TV"™ 

™:::::;;:;;^:irf^V'r  ""-•  ---■  --- 

,    .     .  "uy  up  a  debt   duo   by  t  u,    fostatnr  ii..,l    d  i'»'' ut<,r  can 

«  kgateeof  a  creditor,  after  the  debt  ha.s  been  m-ovo.l  in 
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^.-.jiiaws^^- 


■^^sm^-^M 
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JutlirinrntH  iu 

rwilitur'H 

aotUin. 


Fro  if  nl  iltH, 


Payment  into 
Court. 


Pftyracnt  to 
offiier  of 
Court  in 
ignornnce. 


Assets  ffot  i: 
by  rvU(  ivtr. 


ADMIMSIHAIION. 

nilminUt rater  in  II M  f"nii  In  uiiplyllM'  ummIs  iii  a  .luo  uriiir-o 

„f  a.lii.inUlr.ili'm  vaU'My  and  i.r.ii...i-li.,imt.'ly,  .iiul  iid'orJiiiB 
In  till' faurilviviiuircl  by  liiw,  nn.l  not  umliily  I'rft.TrinK  liii 
own  il.U.  'Uiri.i  V.  ;V/-7/,  (1>!«I)  '  t'h.  I1II2;  /«  rr  ll,l/„nn; 
Uiilninh^  V.  !'«/.<,  I  lilOl)  -J  (.'h.  ■>i  ;  sfo  llio  iii'W  funii,  \V.  N. 
ISIHI,  'Jiy. 

Nnr  by  jiidt'""'"!  f'"'  ailmlnUtnitiim  in  a  crcilitor's  iiction. 
,S>mr  V.  Jiiiii'-,  •-'  M.  it  K.  ■SX':  7V„-«,/"'"i  v.  Can,,,,;  1  I'l.ll. 
HI  ;  Sl,„ni,.„i  V.  1M<I,  27  L.  J.  I'h.  HU  ;  iV»«/,  v.  y;»-/</,r,  1 
!S.  i'i  St.  ■")>■.■<;  J>'n!,«  v.  /'.///■//,  (l*.i!i)  1  ''1>.  ""'-';  "^i-'  I'l'".!"' ''■ 
r„.rl,iill.  1  Kuss.  .OMS. 

N(ir  by  i.iMvin;;  tbo  ib'bt  in  muIi  an  mtinii,  or  cvi'U  iKirt  l«iy- 
mcut  in  Ih.)  nrtion,  b,.l'..iv  tU  •  .nailMr  bo.iiniu  lottal  i»T.t"nMl 
rquesentutivo.  .V»„»  v.  «"/"'.  1  «•  &  *<t.  .-St;  /„  ,r  llim- 
,»»;  L'llimn-  s:  Jl>m;- ■■  :!-'  Cli.  I).  :t'l.j  ;  /^.»wi  v.  V.'--", 
(IS'.lil)   I  Cll.  liO.'. 

Tlio  light  is  not  lost  by  [.lU nient  into  Court  by  tlio  1.'J.m1 
pcrsdiml  ropR'suutative,  or  by  a  tbiril  l«Taon  oi-.ler.4  to  nial.,' 
Bucli  iBiyna.nt  in  bis  iirusfnc  [■<)  ;  or  by  (..lynicnt  by  tlio  b-giil 
inTsonai  rupivsiMitativo  to  a  rocolvor  apiiointeJ  in  a  creJitci's 
a.bninistnition  a.tiou  (L).  SM,M,m!,lt  v.  LHI,  1  Sm.  &  H. 
■IM;  (•/n:-.>.,im  \:  Dfir,",  ■')  Uuss. '-"J  ;  7V/7«",'/  v.  7'wr,r,  1  Ibi. 
■m;  llUlwmml  v.  ir/z/V-s  1-'  Ch.  D.  ;!lil  ;  /«  /r  fW/.M,/,  :;(l 
Cll.  1).  l-");  ll<iiil<:i  V.  M-Dnimll,  I.  1{.  !)  Eq.  :|.)  ('0  ;  /«  '■ 
JIairhoii :  Lnlium-  v.  Uai-moii,  -ii  Cli.  I).  :!!l-J  C'l. 

Tlie  i-iglit  has  iiriority  over  \)\v  ih.sIs  of  tbe  atti.in.  f 7,c.",« 
V.  Jk'ni :   Tiiijiimi  V.  Poim;  '•iqiril. 

Payment  to  an  officer  of  the  Court  iu  ignorance  of  tlic  rijjht 
of  retainer  will  not  destroy  tbo  right.  &  /Mrlc  .l,im  ■■',  '■>  I'li. 
(iOl);    J->  p'lrlr  Kiiiimnmh,   10  Q.  11.  D.  :iUt< ;    h,   i;-  M  . '  I". 

(IS'.II)  -2  U.  1).  •il". 
,  After  the  api«>intiiipnt  of  a  rc.river,  the  legal  iiersonal  ivprv- 
sentative  has  no  claim  against  assets  got  in  by  the  receiver.  /» 
irJoim:  Caher  ^.  L'i.rh,i,:\\  Cb.  D.  440 ;  hi  ,;'  llu,w>n : 
Latimei-  v.  Uarmoii,  Al  Ch.  D.  :i'J);  rmifc  v.  Tmif,;  {Wfi: 
1  Ir.  148  ;  see  hi  le  liirt .  ISlrt  v.  Biut,  ii  Ch.  D.  (iU4. 

Bat  a  receiver  will  not  be  appointed  merely  to  destry  llie 
ri.'bt  of  retainer,     hi  ir  Wilh ;  Moloiiy  v.  Brooke,  V>  Cli.  It.  M"'. 


ww^.'m^  -«■ 


•♦  r^i'*  ■^i 


amniHr'i'Hi'v 


kki.wm;ii  iiv  iri:iii  on  Drvisi.r 


Thn   I,.;f„l    i...iN„i„l   r.'i 


Tl.,., .,;,(,„„„      f       ""'■'""I"  >..l/.or„;,,lll.l..;-'r|,.   111(1. 

iVrr    :;:;'!;''•';'!•■■;'''- '- • :■■"-.. 


"Ivr.l  ,.,tato  !'■'',';""  '" 


gmun.l  f„r  u  l™,„f.,r  of  tl„.  „,l„,i„i.,„„i„„  „,.  „„  ; 

."to  l,„„k,-„,„o.v;   nor.  o„   tl„.  o ,  |„„„|    „,i|,"    ,  ,  "'  ■?••,'" 

A  fund  will  not  b,.  |,ai,l  „,„  of  (■„,.,,   ,„  ,,   , ,  , 

ic|>rc*.nt«llv,.  to  onal,!,.  I,;,,,  ,o  ,  ,  ,.  ■  •   ,        "      l'"i«"""l  '»v.,K.,,i„„t 

Jt  til.'  h-it-.a  i«.r.son,il  .v|„vs,.nf.iliv,.,  l.v,.v,,.,.|.i„„  f ■  i  .    ,•  . 

■■•■ ■■''-^-'^^'^^^^^''^v^^.u.r.^::v'::::^t^:!i. 

K-...a...>t ,,..,, .,,,,, ,,,„,„„^. ,,,.„„„;,- '. 

-'l;t'-  l-vo  Wen  ,„.l,l  a  ,livi,l,.n,l  .,,,,.1  ,o  ,l.„  ,,ivi,,,„ 
r.'onve,l  b^-  „,™n,  of  tl.o  .vtuin.r,     //,„„  v.  s.,.,,.,  , '  ,'      ''    " 


I.  liitiiimr  hi/  11, . 


•■  Ih, 


A  cmlitor  by  f-liLciulty,  i„  wl.i,.],  tl„.  h,.ir.  w,.,.     1  I    ■     , 

r-;;o..A,.n.....;onofK...;,.,!';-;;:;;;s 

.      I),  «  n,I,t  of  ,..„on  „s.in.t  tl,o  hoi,.  ,„„1  ,W;» f  „, 

I^'li'."r'.  A.t  (.!>  &  :i;j  Vict.  c.    (1).     /„  „,  /»„,„„.   ,7     ,     "'' 
r\.  rigI^,lo™  not  e.(on.I  ,o  ,in,,,le  oontra.t  ,lobf,.     ]>„;„  , 

^•x  ;  where  7/,,//  v.  M,mlo„„I.K  U  Sp,    i  .    r-  .      ■^  '  ''  ^"^^  •^• 
'*  r.11.  .J(  y,  are  ilistussed.  ' 

i.w. 


liner  by 
Jii'ir  or 
ilovint'e. 


iv^BtarwmaiijrTirBfv^'^^iiiL  if  '*r'^:~iiB"ii9Miimr«>^£;^K.i«'. 
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'%:! 


I-     s 

■■»!, 


!»*:: 


Tru»toc«  miij 
rrtiklii  iM>t 

out  i>t  Nharu 
of  itvbtur. 


Vi  limitary 
M-ttlviut  lit. 


Dcrivtitivi- 
iiitiTi'-t  may 
bo  rtlHiuetl. 


T'ltimato 
truitt  for 
dtbtor. 


in  liiiiliHiiiiDt 
be  ri'titiiii-tl. 


Purchaser  for 
value  bound. 


Extpnt  of 
ri^flit  to 
rt-'t'.iin  iHt^'TPst 
uudcr  a  will. 


J,    /,■,/,»■;»<■  nrl)M  I'iriiiil  I"  t:-'"!''  ''!/  U'lH.flchlii/. 

WlH-rc  II  piTunii  w  iiititlfl  1.1  l»>iiL.tU«  uiiil.T  a  >l'f.l  aii.l  liii» 
nttlu.  Mini.'  tiiiif  uhJ..rtnk.u  ..lilip.linim  uu.I.t  l)i.' .1....1  »l,l.  h 
he  (ails  t.>  iMiLinii,  lli.'  Iiu-Im.»  tiny  flain  llii'  l»ii.tit:<  i"  " 
w-mi-ity    for   tin.   |,..it..iii.iiii.  .•   ..I'   tli.'   ..l.li^Mti..i.».     AV    /..'.'■ 

m;ii.,i:I.  1  II.  ('.»'.  :i!i-< ;  l''"i''!/  V.  A' •'  M'r.  **";  •'''""■'''  '• 

S„ii//i,  I  Y.  .»;  I'.  Ivv.  ;i:i«  ;  «"'■"■''?'■■  V.  /.'.."■,  1  Y.  >t  t'.  »'.  !>:;. 
oniii.|ieall:)l..  .I.t'li.  IT^t;  K  Jur,  •.Mill;  r,„ ,  v,  T...,,  :i  1-,  II 

Ir.  V\.;:  h  r,   ir,./..«.-  /<"■-  ^.  •/■";'"''.  'I' -  '''   "''■  ^  " 

,il~,,  //-;/..    V.  l)V/*/«/«,  :i  Mil.-,  ."i.  'i-  'i  ■'■■  ''■" 

Ti..'  .'.luiiv  "I'l'ii.'"  'i"";^li  ""■  ''"■'•  '""■'■  '"'  "  '"'""'"'■'■ 
H.tti,M..ui.  ■/,',..  ir,«/,....-  ;).„■/,.  v.7;';/.n/,.r. ■.mi,,  in. 

Th.'  .■■luily  I1..M.S  K'""'  '+'"'""'  "  '1"'™''^''  '"<'■'■''-'  "'"'" 
th..  (Hit..!'  imiuii.'s  finm  u  1....-..11  iiil.n>li.l  mi.l.  r  tli.^  .1. .  i. 
limihl,!,  \:  liMi;  1  Y.-t  •'.('.  1.-.^;  .m  uM'.  "l  I  >  l>..l.t'l>.  l^■; 

S  Jur.  Jli'.l. 

Jt  Ills.)  liolils  g"«l  nfrniiist  iii'..i«Tty  luM  I'V  the  trust.  ■« 
in  tru4  (or  tlie  ilclti.r  iiii.lcr  m.  ultiiiiut..  liiiutati.ni  in  lli.. 
80tll,nu.nt.  /„  rr  W,.^l...  :  7'.""«  v.  T,„j„rl,  (IIIO.,)  -'  CI,.  IM; 
Bti!  //.'*//  V.  y/»//.//,  l:i  Ch.  l).  •-•■!-'. 

It  ,l<,os  i,nt  1„)1,1  ji"".!  "H'.n'i-t  n  l.f;„l  inl'WKt  in  l„i,.l  l,il..  1, 
l,j-  (1,..  a..lt,.r  ui„l.-r  the  .Uv.1.  Th,.  r,.uit  nt  C'l,nn. rry  l,:,.l 
no  control  over  su.li  im  intcn'^t.  Tin  lo  s,.,.ni»  to  h:  no  yv  .  -. 
ilecision  on  tl,o  point.  TI,o  an„l..gy.  Innvevor,  of  a  I,,,-!.. 
becoming  imlelited  to  the  trust  niH'curs  to  apiily.    See  y-,';/'"  ■ '  v. 

jMirr,  -'1  15.  '>*M;  F"-'-  f-  /'"'•Wy,  :i  I'll.  1»-  ^^>'^i  «'■"■' 

n'Mh/oll  V.  Gmlrii,  8  Sim.  I«0,  was  consi.l.iril. 

It  iiolils  good  against  a  iiiirclmser  for  viiliio  of  the  ihlitm  ■ 
interc.'it.  Tin'  purchaser  tleriv  es  his  tith.  from  the  ilec.l.  ;,>..l 
therefore  takes  with  n.,tice  of  the  cjuities  arising  un.l.  r  it, 
I'liMii  V.  Itme,  :i  M<.r.  Sii. 

A  simihir  equity  arises  in  thi;  case  of  wills,  where  a  p.  is"n. 
wh.)  takes  a  henefit  un.ler  a  will,  is  iu.lchie.l  to  the  testatm'  1" 
such  a  case  the  executors  may  retaiu  llio  benefit  given  !;)■  t;:'.' 


in^im  yM"% 


«i"l»H.tW...li.„,   „f,|„.  ,,„|„    „„|„„ 

.-       1..   -1,1.;      /„    „,     .,/,,,,„„„.     _,^,,,,^^^,^^     ^ 


SIB 


"VW.  V.   ^, 

^'/■' /■/««/,,  (I will)  :i  CI,  .,j 

("w»  I  CI,,  (in 

^''''n;:!;;:!r;;r"'V"'"-"i •. 

""--« :::.  ;::iT!nY'- 

"f '■"'■l--'l-H..U..,„  ,'''■■"' "'■■^"■f' 

''""''''■'■'■^•t''ll,v.l„.„ill  t„  ,    ',"■•■'""■  l™. l....f.„l    „f 

'>"H,- n.,,.,„:,r  ,:;,:''';:■:;;■!•';•«'''''■''■■''■'■■'- '■■''''• 
/'"/'""•,  4  ]K,  ,1.  AS ,..-,:  /  ;;"■ ""  "■  '''■'■•  "•"■'■■!/  v. 
'"""•  ('■'*i'i)  .■!  ci,  ^,,.  '/.,  ;;  - ;;■■  ■>'•■'■'• v.  .u.,- 

J..  T.  .-,.■)  1.  "■■    ■"''""    *■■    ■V"7v,/„,    ,j;j 

/.V/»V/,  :!  CI,    IT,  '«^ '  ""'li'i   tl„.  will.     »„„,„„,„  ^, 

><tnini..l  „„t  of  «„  ,„„„|,  /   '"   ""■   <'■»'"*"■■  "ml,l   1,„  I"',-  """1'- 

i"'"!"..,,!  „f,,.r  s,(i.f,i ,,     ■  ,"*■""■■■ ""  *"^  i"'>''biu  to  the  wlf;':';:;;;. 

'"■'  tl"'  rigl.t  of  .           ,,  «"'•«<■,,,„•  V  ,„  „  ,,M.,n,ni  („), 

,..„K,.  tl,„  ,,ow.       ,„.,,  '       "";'^«'','-'»«Wi,.,l(l,„l,j,„„^ 

-i"imi-y  r„ti,r,.s,         I    1    -  '  '""'•""!  M-..,i,t.i,'s  IJi.i,,,.. 

V.  //«,•,/„//,  ,0  ](„  ;(.,', .'  '  ,  -'  ''"•■f-  "^^  '^nC')-    JI:V,il,„i, 

.'.ris;  :S::i?:-^         

in,.  r^>(i.  J  "WUI..       ^'-"J'/'V.  f-.,v„„,  (l^yy, 
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Chip.  LZ. 


Statute- 
barred  debt. 


RightprcviilB 
against 
assignee  for 
value. 


Baniruptcy 
of  debtor. 


ADMINISTliAililX. 

It  would  seora  to  follow  from  tli.-sc  eases  that  a  logacy  can  be 
retaincl  against  a  iM  wkidi  was  not  owin-  to  tl.o  to,tator,but 
has  beeomo  dm  to  tho  .xu.utov  as  su,-h  sin..o  the  testators 
J.ntl.  But  the  r,..tainL.r  woul.l  bo  subj.vt  to  any  rights  to  tho 
legaoy  created  between  the  testator's  de.th  and  tho  time  wheti 
the  d.-bt  a.enied  due.  Smre  v.  Jl,w,...  ■•'.)  H.  <1')1,  was  a  i.eenhar 
ease,  depending  on  tho  view  taken  by  the  (Joiu't  of  the  tacts. 

If  a  debt  is  owing  to  the  estate  of  A  and  that  estate  belongs 
to  1!  and  there  is  a  clear  residue  of  A's  .state  without  including 
tho  debt,  if  the  debtor  is  a  beiicRclary  nnder  IVs  will,  the  debt 
may  be  retained  out  of  his  share.  JIaii.-itirM  v.  Liiir/i,,;!,  1 
I).  J.  &  S.  4.):  I. 

But  where  A  is  indebted  to  B's  estate,  which  is  indebted  to 
C's  estate,  in  which  A  is  interested,  A's  interest  in  (J's  estate 
cannot  be  retained  to  satisfy  his  debt  to  B's  estate  in  order  to 
enable  B's  c'state  to  pay  its  debt  to  C'sestate.  Ar^n  v.  7/"/""-, 
1  J.  &  II.  5:i(i. 

A  debt  may  be  retained,  though  barred  by  the  statute. 
Co„rt,„>,v  V.  »V//«».<,  2  Ila.  5;!U,  utfd.  15  L.  J.  C'h.  iO-l ; 
Co,U,'H  V.'  r«</..s  *i  B.  -HI) ;  r.W  V.  LiMI/  (No.  2),  y-J  B.  U-'!» ; 
/„  ,r  Cor,l,rrir,  FM„h- ,   117,1/,-  v.  Coi;I„rll,  20  Eq.  044. 

But  there  must  be  a  debt,  for  which  the  legatee  could  be  sued 
but  for  the  statute.       In   re    )l7«e/ee.-    7/«»/,/««c»   v.  i/".'/'.-', 

(l'J04)  2  Ch.  tiO. 

Costs  ordered  to  be  paid  to  tho  executors  by  a  legatee  ui 
proceedings  relating  to  probate  of  the  will  may  be  retained  ... 
the  same  way.     //<  rr  K„„i,m»ii'«  Exl„t,' :  K„aj„„„„  v.  1/  e-./-.. , 

IS  Oh.  I).  ;i»o. 

The  riMit  is  exercisable  against  an  assignee  for  value  ul  llie 
beneSt  given  bv  the  will.  l/7//e.  v.  (l,;.„/,ill,  2'.}  B.  ■:'<■. 
ll,„;,cl(  v.  S/,,-;/,;/'.  1  I).  M.  &  0.  oTl ;  l„  n  lM<li,'l,„- :  .v-v 
V.  Olicr,  It!  E.p  4S1.  4S4  ;  /,.  ee  ( ),;:,■„  :  U.'^M  v.  O,;,."-  '" 
Ch.  D.  21V.' ;  111  re  Kimiii,iiiii\  E-il<it,' :  Kniipiii'iii  v.  II  ni"'-"-  '^ 
Ch.  D.  3U0  ;  111  re  I'li/mer  ;  Palmer  v.  Ckrhe,  U  11.  221). 

if  the  debtor  becomes  bankrupt  in  the  testator's  lifeti...e.  tli,' 
right  of  retainer  is  gone,  except  as  to  so  much  ..s  c...  b^ 
recovered  in  the  bankruptcy  («)•  The  same  is  the  cas,.  .1  t  .e 
testator  in  his  lifetime  becomes  bound  by  a  composition  de,  d  -/... 
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mu  t  thorofo,.,.  U.  ,.,„;„,,,  t,  ,,„,i,.^  ,^^  • 

Tannot .        <  T'"^  *"  ''"■™""»  "^  "^  «•'>'»»  ^^tt,  ho 

I'annot  tJierefore  pny  himsolf. 

0  win'    ,         '^""^'''•^•"■''™  »  -"  '^J  -  option  under 
exorc^d  tho  option  and  then  beean>o  bankrupt,  „nd  hi    t  usTeo 

e  .         '••;  '^"•-r"-.itw„,holdtl,,at  the  difference  in 

-ngaeh,™  for  danK.ge.,  it  only  aro.e  in  „„d  hy  virtne  of 
"-  -.l^rnptev,  and  eouhl  onl.v  he  the  ..bjeetjatter  f  a 
I  iiiiiivr  V.  Cliirl,!',  M  ];,  o-jn 

If  tlio  debtor  becomes  hanhrirui  nft,.r  (l.o  („  t  .    •    >    ., 
a-U  n.,  he  retained  .ith  U.:X  tl  ^  ':T^:Z  ^^-^ 
n  hankrnp  ey  .s  in  no  better  position  ,h„„  the  debtor,     ^^^^v   '"'°"^"'*- 

JI«/.o„-  7,,n„rv.  Wnhoi,,  (If,!,,,^  1  ch  9'>.5 

It  has  been  said,  that  if  the  debt  cannot  be  proved  in  tho 
ba  krnp  ey,  there  ,s  no  ri,h,  to  retain,     For  instance,  where  a 

a-.a  the   on  beea.ne  hankrnpt  aft,.-  the  testator's  death"  and  the 
aount  dne  to  t  e  bank  wa.s  S.s.-,s,,  f„,  „,,,,  ,,„  ,,,,;,    JJ  ^° 

a   the        7    VT"""  ''■'''""'"  *'"  -'•^«»'-.«  was  held, 
lmtl,c.. centers  had  no  right  to  retain.    The,-eonld  not  prov 
or  the  i.,4,K,/.,  since,  being  sureties,  they  eouhl  not  prlr L 
competmon  w,th  the  bank,  the  principal  crclitor.    /„  ,  ,  Z„ 
i'V'T.  i<,„„,,  (IMKijOCh.  r-si.  •       , 

It  may  be   double,],  ivlielbrr  »im  ;.,„        IT* 

-1,   n..Mi,rr   „ie  impossibility  ul  proof  is 


822 


ADMINISTRATION. 


i 

-. 

i 

'^; 

'* 

14 

• 

lir 

> 

•V 

i^ 

:§< 

:■ 

'1^ 

;■> 

•h 

'  ■".'*, 

"J 

ll 

i'._- 

•| 

Cl.p.  IX.  material.  At  the  death  the  dehtor  had  2,4nOA  helonging  to  the 
testator.  That  sum  the  executor  was  entitled  to  retain  out  of 
his  share.  How  could  the  suhsequent  bankruptcy  or  any  rule 
of  bankruptcy  destroy  that  right.  In  rr  Ilium  may  bo  open  to 
reoonsideration. 

It  has  been  suggested  that,  where  the  dehtor  becomes  bank- 
rupt after  the  testator's  death  and  is  dischnrgeil,  the  right  of 
retainer  is  gone.  See  Tii  re  Wntmn  ;  Tiirm'i-  v.  ll'dtioii,  (180(i) 
1  Ch.  fl-'j,  0*!. 

If  the  executor's  riglit  is  in  the  nature  of  an  equitable  lion, 
there  seems  no  reason,  why  the  debtor's  dis'chargo  should  destroy 
the  lien.  In  In  n'  r<ilmci- :  Pii/uirr  v.  C/ndr,  i:i  E.  2'.'(i. 
the  bankrupt's  discharge  was  not  held  to  destroy  the  right  of 
retainer. 

If  an  executor  or  a  receiver  with  authority  to  get  in  the  debt 
proves  in  the  bankruptcy,  his  right  to  retain  the  debt  is  gone. 
Sliimiiirrx  V.  i;//ioft,  li  Ch.  l!)o ;  Arm^lmmj  v.  Arimfromj, 
n  Eq.  Ul 4. 

Proof  by  a  trustee  has  been  lieM  not  to  have  this  effect. 
Ex  parte  DHrii,  Buck,  115. 


Effect  of  proof 
in  bank- 
ruptcy. 


Set-off 
implies 
liability  on 
both  sides. 


Set-off  of  debt 
due  to  exe- 
cutor against 
legacy. 


Debt  owing 
by  executor 
person  ally  and 
debt  owing 


K.  s,f-o/r. 

To  raise  a  set-off  there  must  be  liability  on  both  sides. 
Therefore  a  sum  charged  on  hind  for  wliicli  the  landowner  is 
not  personally  liable  cannot  be  set  off  against  a  sum  due  to  thf 
landowner  by  the  person  entitled  to  the  charge.  Moiu/priiii;/  \ . 
Bm/oir,  2  K.  &  M.  11';  see  also  In  rr  Morlry :  Jlor/.i/  ^. 
SunnilerH,  »  Eq.  094. 

There  can  be  no  right  of  retainer  or  set-off  in  the  ea^e  "t 
cross  demands  existing  in  different  rights.  For  Instance,  tli" 
executor  cannot  retain  a  legacy  to  satisfy  a  debt  owing  to  tlw 
executor  personally.  M-Miilion  v.  linrditt,  2  I'll.  1'2T;  Frmiun, 
V.  iomfls,  9  Ha.  109;  MiiMlctim  v.  Po/lack;  Ex  parte  Xii:;'<; 
20  Eq.  29. 

Where  money  is  owing  by  u  person  in  his  private  capacity, 
it  cannot  be  set  off  against  a  ilrht  owing  to  him  as  executor. 
It  makes  no  difference,  that  the  executor  is  also  entitled  to  the 


si;t-ow. 

s::;i::t/':;:;;-;---.>  r.  ...0 ..,,.. 

become  p„,„,,,„  ,;„  nftor  his  ,w"  ,  ,  '     Vf  7  "" 

Uoin-n^  IS  Kq,  ]i),s,  ■  -^-  '    "'"■'    //"'M'^*  V. 
It  was  at  0110  timci  tlioiiHif  (?,.,*  ,1 

tl.er,.le  in  the  case  of  m    ;    ''  " "'  ""  ^^"^^^f"™  *« 

after  tl,o  testator',  ,ttT        ''^  "  '"■"""''  l>""'->- "'"".-os 

outside  the  Lrt^a^WU  ",  "  ^™   "'^  *'"  '^■*'"'' 

F-' l"'rh  X„lio„„I  Bm,k,  14  Eq  507  ''  ■^-'  ' 

>^";::rir"r"::;t;:s;:.:""r"'"' 

«'■«/«,„,  V.  ^„,„..,,  (,,s,r) .;,,;  ;„,''■  '■^•^'  ^"  '-^  ■'""<-: 

^toni^tr'  rr  "'"""^'-"'"'  -'-■>  no  fresh  „>!,(  of 
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Cl»p.  IX. 


Charpro  of 
dL'btH  includcH 
debts  Bubttiijt- 
inir  at  the 
death. 


Trust  to  pay 
debts. 


Damaires 
accrued  after 
the  death. 


Debts  due  at 
a  particular 


Direction  to 
pay  debts  of 
another. 


L.  Sjireijie  DiriTtioiii  rix  to  Dclih. 

Testators  froqiipntly  pivo  dirpclioTis  with  rofcronon  to  clol>ts. 

A  liirectioii  to  pay  .Iclits  iiioluiios  nil  tlic  l-'gnl  di'l.tsof  tlio 
tostntor  Biilisisting  nt  his  ilfnth,  l.ut  not  il.'hts  hnrrcd  liy  stntut.'. 
llHiir  V.  ./"/««,  •-'  V.  &  IS.  -i^r,  ■  Mmn-ill  v.  .VMinH,  li.  U. 
4  II.  L.  'M;  ;  SCO  I/'iH/;!m  V.  lliiirliliii,  ]:?  Ch.  IJ.  47(1. 

It  iiK'ludM  a  sum  l.'i.t  to  tli.'  ti'stiitor  aiiriiiK  infiMicv  and 
apjilicd  hy  him  for  necossaries.     jrnihu-  v.  rUJiihl.  1  P.  AV.  hr,{\. 

A  trust  for  i.ayment  of  d."ht.s  out  of  ]KTsoiialty  will  -lot 
prevent  tlio  statute  from  coutiuuing  to  run.  Sroll  v.  ./"«'«. 
4  CI.  &  F.  !38-J  ;  In  it  Jlrj.lmni,  14  (J.  U.  D.  3il4. 

But  M  imilar  trust  to  pay  tliom  out  of  real  estoli>  will  keep 
them  ali.c  against  the  realty  for  twelve  years,  fit  re  /^fi'/iiicim  : 
Wnrhu-  '  ,>  V.  SIriihrm,  r\  Ch.  IX  :il». 

Possihly  a  direction  to  ]iiiy  sjieeifio  debts  barred  by  statute 
would  revive  them.  See  Cllutmi  v.  «/o/'/','/,  10  Ir.  Ivp  KiO; 
I„  re  llermiii;ilinm,  1  It.  4  Ki].  1S7  ;  In  re  W,nH'>rli\  ExMe. 
I.  R.  11  Eq. 'Jl-'. 

A  charge  of  debts  will  inelude  damages  at. rued  after  the 
testator's  death  on  an  equitable  liability  to  indemnify  and 
damages  re(Qver«l  in  respeit  of  a  eownant  broken  after  the 
testator's  death.  M'lllmi  v.  Leuiiiii'l,  :!  V<.  •'ir:! ;  .l/(«-.«'  v. 
Tiirker,  5  lla.  7!» ;  see  In  re  TIdipl,  (l'J(W)  1  Ir.  :'.74,  n. 

And  though  there  may  be  words  li:.iiting  the  debts  to  a 
parlii'ular  elass  of  debts,  sueli  as  debts  due  nt  a  parliiular 
period  of  the  testatiu-'s  life,  the  (.'oiirt  will,  it  possible,  adnpt  the 
wider  eonstruetion,  so  as  to  inolude  all  the  debts.  Brtilijmnii  v. 
Dore,  !!  Atk.  -201  ;  Ihriiiuii  v.  llorrnilHile,  10  B.  Wi  ;  Beriu'iii'j- 
him  V.  ISiirkr,  'i  J.  &  Lat.  U0!». 

A  direction  to  pay  the  debts  of  anotlier  person  ine'-des  tlie 
debts  subsisting  at  his  death,  but  not  debts  barred  by  statute, 
O'Connor  v.  Jlm/nni,  i>  H.  L.  170  ;  see,  too,  Jlnrtin  v.  Snii/lli, 
3  L.  K.  Ir.  417 ;  3  ib.  266. 


ClfKIHTons  III-  SUIiROOATION. 


II.  rdilnmliiji  Ihhh. 
A  f  i-eili(or  of  n  Dni^fTtoi-wl.:.!  ,.f     i  ■  i_ 

J/-''«/«.s..  V.  /.„/„./,,  (i,s,„  ,V,i,.  sm         ■  '"  '■"  '""■'"'■''■■ 
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sr  :';"■•  rr --"—--*" 

U..  D.  ,),J;  L..,.,i  T„ll„.f  ,,,.  M,„„,,i,,,.  ,.  j^,„.„     ^  j^       ■'      ,   ' 
to  aa  mdemnify.     »,,w,»./  ,.  s„„o..,  26  Ch.  D  24:. 
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Ex«'nit<ir'K 
ri^lit  is  Hub< 
jfdt  to 
equitiei). 


Right  aa 
between 
creditors  of 
testator  and 
of  executor. 


Bights  aa 
between 
creditor  of 
executor  and 
beneticiariea. 


Till'  vi(,'ht  lo  indomiiity  i«  tlio  oxeoutLi-'s  rl^;ht ;  it  is  tlicirefnre 
sulij'i'ct  tci  any  ciiiiilii's  Li'tnvi'ii  liim  nii'l  tlu'  I'stuto.  For 
iiistiiure,  if  u]ion  tnkiiif;  llif  iicn.uiit-!  lio  ia  iii.lclik'J  to  tlie 
cslnte,  liis  riglit,  nml  tliirufori'  tlio  iij,'lit  of  his  cToditors  to 
indi'ninity,  is  ilimiiiisliod  liy  tlin  nmoiiut  of  liis  iiulfbteJi'i'ss.  In 
i-eJolnmm:  Hlmnmn  v.  ItMiimi,  lo  Cli.  D.  olS;  ,Stm/.liiiiil  v. 
Si/moim,  ■->■-'  Cli,  D.  Will;  -Jii  Ch.  IJ.  -'lo;  /'•  ''''  A'lW'i;  F-i-niiii. 
Emm,  34  Ch.  ]).  oil?  ;  Iurl,i!mtmi/  CoiiimlsxHiiuri  v.  iV/i/1-7/, 
(11)110)  '2  Ch.  7:i<l ;  soo  /.'.•  A'V7,-  A7,/,/  v.  Mlil,  70  L.  T.  li»H  ; 
4-.'  W.  K.  fiTl;  /i'''  aimnii:  Smilli  v.  ,S7i((/r//,  7!l  L.  T.  ;U!I ; 
JJ-A/ixM  V.  JiAlumi,  (11100)  1  Ir.  :i07. 

If  only  0110  of  si!V«nil  triLstpca  is  a  iliiriuiltcr,  and  tho  nooounts 
of  thi'  othiTS  aro  ch'lir,  tho  right  of  .siihrog:itioii  119  ivgards  tho 
latter  ronwius.  In  n-  Fnlli :  \rirl„ii  v.  I!M',  (lOOJ)  1  t^h.  li  I'J. 
Nothing  in  the  will  can  afteut  tho  rights  of  tho  testator's 
creditors.  As  against  them,  therefore,  tho  exeeutor  oarryiiii; 
on  tho  business  is  entitled  to  indiMimity,  only  if  the  carrying  on 
was  reasonable  in  ordin-  to  i>ay  the  debts,  or  if  tho  creditors 
assented  to  the  business  being  carried  on. 

If  it  was  not  reasonable,  and  there  was  no  assent,  it  is  oiku 
to  the  testator'a  creditors  to  repudiate  the  executor's  act  and  to 
treat  it  as  a  devastavit  or  to  adoi)t  it,  in  which  case  the  executor 
is  entitled  to  be  indemnifieil  against  the  debts  he  has  incurred. 
Through  the  medium  and  to  the  extent  of  this  indemnity  tho 
executor's  creditors  may  acquire  priority  over  the  testator's 
creditors.  The  same  result  follows  if  the  creditors  stand  by  and 
allow  the  business  to  be  carried  on.  Doictr  v.  Gorlon,  (ISIil) 
A.  C.  190;  In  re  Brooke;  BrooI.e  v.  Brooke,  (1?!)4)  2  Ch.  tO"; 
In  re  IIoilijeH :  llo'lije^  v.  Ilmlije^,  (IS!)!))  1  Ir.  4S0. 

No  distinction  can  for  this  purpose  bo  drawn  between  the 
testator's  estate  at  his  death  and  assets  subserpieutly  created  by 
the  executor.     Doirxe  v.  Gorlon,  (181)1)  A.  G.  l!)tf. 

As  between  the  eroilitorsot  the  executor  and  the  beneficiarii's, 
the  rights  depend  upon  the  will,  and  for  this  purpose  per.^rais 
dealing  with  the  executor  must  be  taken  to  knon  the  contents 
of  tho  will.  If  the  executor  has  no  authority  to  carry  on  tli>' 
business,  he  has  no  right  to  an  indemnity,  and  his  eredilois 
have  no  right  against  the  estate.     If  the  will  confers  authority 
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0.—Ihrcl.j„  Cmlilon,  :ff,; 
The  proi>or  orilur  and  urinn'K.     f    i-  i  ■,     . 

regulate  the  courso  of  ,listril„,;i„„      T  t  "  ""''*   '" 

J.llerofoi'0,  (I  civ.lifnr    wl„>    1..,.   i  '"-"i. 

rHoH,,a,,™.,.,,.;;,i  :^-;-;>^ai .«o 

-ert  sue),  ,™Ht,  „„.i,„  „  ,,„,,  .a,,.:  ^ :  ^ti^^'v;";"" 

t'oivign  assets  are  adniinistuivj  amen.'  Il„    f      • 
acoorJ.ng  to  the  /.r./™-/,  "         ^'"■''''""  "■'■''""■» 

If  such  assets  are  remilteil   t„   !.'„   i      i  i    . 
ereditorsnre  paid  thoy^lU    •"/'"^'""''  '"f"™  tl.o  foreign 

(;,i.v/l,r,r/,f,  •«  Oh.  D.  ]7.5,  A"""nM,r  V. 

It  is  a  well  settled  rule  that  if  «  ,.,.,  r,     .1 
wl.ioh  othor«-iso  would  V      ]        ""■•J"'"' t^'k™  a  part  „f  a  fund, 

.b.ereditor?h   Jini  tb     ,  "™;'™"""^  '°' ''"'""■"'  "^  "" 
^-sreeei...     .J:]:— ;'---^^.^ 

%Hsh  a.:::^,i:r:;z?h:'"'""' ?'™™"^"'- 

-ived  into  aeeount.     .y.  1      ;',,';?;"  "■'"1""'^  '"'- 
Ca.  t.  Talb,  .>ir-  /„  reA'    ,      f"'""  ^^  ^""^'  <?'■  ^"^'"H 


a'imiiiiHh'rwl 
II  ■nr.rdiriK  to 

''.rj'ori. 
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And  ormlitnrs,  wli'i  lnul  got  pnjniciit  out  of  Icpnl  ns'ots  in 
aocordonco  with  their  legnl  riglits,  icul.l  ocinie  n;,'iiinst  ciiuitablo 
assets  only  uipon  these  terms,  llnalinmi:!  v.  /'ny»',  3 1'.  AV.  'Vii  ; 
C/i(i/iniiiii  V.  A'«.'/'"',  1  Sm.  &  0.  K"i. 

Anil  nu  executor, -nhi]  ti'liiius  jart  of  his  ileht  out  of  legiil 
assets,  eim  eonie  ngiiiiist  i()uitftl]le  assets  for  the  rest  only  uj'on 
the  same  ti'inis.     Jl:i!u  v.  .V'.rt;-,  I'i  V.i\.  570. 


k 

!*>■! 


IS*;; 


I 


I.  Oencral 

perwtnal 

estate. 


Char^  of 
dohtH  nn 
spcrifir  fund 
el  ikTsuually. 


Char^  on 
aiM>i'itio 
Juud~no 
dixpoKitioD 
of  reaidue. 


II.— TiiF.  Order  or  A<sf.ts. 

Tho  order,  in  whieh  the  assets  of  a  testntor  are  applied  in 
adininislratlon.  is  a.-*  follows  :  — 

I.  Tho  general  jiersonal  estate,  not  s|ieeifteally  hequoathed. 
including  jiorsonalty,  over  which  the  testntor  has  a  general 
{lower  of  a]ii.ointment,  and  which  jiasses  under  tho  residuary 
gift  hy  virtue  of  s.'et.  -'7  of  tho  Wills  Act.  Jtiiiiiiiiiij  v.  Sjioiiiirr. 
:i  Yes.  117  ;  In  ir  Hartlii/,  (VMM)  1  Ch.  V>i. 

If  a  siiccillc  fund  of  personalty  is  charged  with  payment  of 
dehls  and  legacies,  that  is  sullicient  to  make  it  [.rinnirily  liable 
if  the  residue  is  etl'ectually  di-posed  of.  Hroiniev.  (imiiiilirifl:/: , 
4  Mad.  -HI") ;  f/wnf  v.  Vmh,  1  J.  &  W.  lO'i;  Urtim  v.  /.V««-, 
17. Sim.  loii;  I'/,i//i/i.i  V.  KmtuoMi,  1  LI.  &  G.  -'IM  ;  »'M>  v. 
Jlr  Jlriiiimi^iii,  ol  li.  7j7:)  ;  Vrnmii  v.  Kir/  Jlmirm,  (Xo.  ','),  ''■. 
(i-.';);  h,„iifirl,l  V.  liniifiii,  1.".  L.  U.  Ir.  101. 

It  would  seem,  tliat  it  no  ilisposition  of  the  residuary  estate  is 
attempted,  the  proiier  infeicnie  is,  that  the  specifin  fund  is 
onerated  for  tlie  benefit  of  the  next  of  kin,  and  that  it  and  not 
the  residue  undisposed  of  is  tho  primary  fund  for  payment  of 
debts  and  legacies.  See  Miliin  v.  Shder,  «  Ves.  2!I5  ;  Dnn-r  v. 
Palriihaii,  1  Dr.  &  S.  W' ;  /"  '■'•  (Jniiutjer  :  Dairmn  v.  llii.ni^": 
(11)00)  -i  Ch.  775. 

There  are,  however,  several  cases,  in  which  the  residue,  of 
which  no  disposition  was  attempted  has  been  held  prinianl- 
liable.  Vossibly  those  cases  depended  on  the  construction  ot  tl.e 
particular  will,  llulforil  v.  Wooil,  4  Ves.  70  ;  Ilowse  v.  Chqiimu, 
4  Ves.  'A-i ;  Ufiei'lt  V.  Smn;  1  Do  G.  &  S.  3:13  ;  X'cirlwi/hi  v. 
He//,  23  H.  386 ;  Corht  v.  CorM,  I.  R.  8  Eq.  407 ;  see  Hi 
Willliims :  Green  v.  Burgess,  59  L.  T.  310. 
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:  A..(l.  V. 
'■>'',  •-'  Cox, 
Will*.  7 


;  -  ..^,... ...  ^.,,  „.,,  ,  „,„  „,„.^^  ^■„,.  ^,^  ;p^;;;; 

'I'  hts.     /,„//  V.  Ilmlndiim,  '.'.-s  Ch,  1),  -i  iii 

If  a  ,,nrtl,,n  „f  ,|.„  ,,,e,.ifl,,  f,„„i  ;,  ,.,„,;,|„„„,  „f_  „,^,,     ,^,. 

W.  ,..,,.,  ,;„„  ,.f  , ,,.!,,.,  .v,..,n„,„a,|,J„.„,„ 

r".-t  of  tl...  f,„„|,     //,„,„.  ^   , 'i,,,!,,,,,,,,^  4  y,.^  . , J 

-  t»  of  a,l,nu„.t™,.„„,   ,n,.l,uli,„-  ,,,.,.  of  ,u,  ,>,I,„i„i,„,„io„  ™•""•'^ 
aetum.     ll,,.,vfo,v,,.  .l.„r..  of  r,.,i,lu,,  «l,i.|,  is  ,n„li.s,,os,,l  of 
boars  only  .t»  ,,r„,,o,,io,.  of  ex,,,.,,..,  ,,.bts,  1,.,-.,™.  ,!,.,,  „,.t 
itttaiUy  »ith  tl„,  otliiT  sharers. 
Tl,i»  is  ,!.„  ..a,.  ,,|,„,|„,  „,..  ^,,^,^,,  i^  ,^_^j,^  ^^_^^^j  ^^        _^^^^ 

of  ap»e,  or  bo™u,o  ,1„.  1„.,,„„  ,,  ;„„      ,,,„  „,.  ,.,^.  > 

V.  tV,W,y„,  o  lil.  1,;, ;  „,  ,„,,|,i„^,j  .  ,  ,,,^,,^,^^^.^^  ,^,  ; 

1  Sw.  .m,  I,.  .-,71 ;  y;,;,,  V.  .I/,,,.,,,/,,,, .,  M.  ,t ,.,  .,.), 

I-or,l  n-lHc/ul,<„,  -.i  U.  C.  0.  .jr-i ;  .V.  C     I  .(/  V  y/ 

U..   D    J3;    7«,„«   V.   A.//,   ,y,.  .'iHi;    overruling   «„,„,„   v. 
lh<m,,ldm,,  l!»  E,,.  rr,  so  far  as  ™„//«. 

On  tl„.  san,o  jaineiple,  if  the  rosidno  is  .lirccte,!  to  be  accumu- 
lute.l  for  a  ,,er,od  lo„g,.r  than  is  „llow«l  ly  ,b„  Ti.ellusson  Act 
»  that  tlK.,v  ,s  an  intestacy  during  the  ,„.rioa  of  oxeess,  debts 
mas  be  borne  by  the  general  residue  and  not  by  the  income, 
^luch  ,s  ,„>dis,,osod  of.      Eiirc  V.  M,n:,ln,,  \  M    ,t  Cr    ^'il  • 

'!;!;^^," "■ '  ^'^  *^-  *  j-  '■« :  ><m  v.  v,.,-.,,  ,  ch.  j/ 

A  share  of  residue,  wliich  is  subject  to  a  secret  trust,  is  in  (he 
same  position  as  a  sporifie  gift.  /„  .,,  .)/,„/,/„,/,,  jj,.,,.  ^ 
II  ilshtiigton,  (lm>)  2  Cli.  2J(). 

11.  Ileal  estate  devised  or  ordered  to  I,,  sold  f.,r  paynimt  of  rr  p    , 
debts,  whether  it  des,.e,.ds  to  the  heir  or  not.       .,///„ ^Tsll.    "..^^i-«< 
8  Ves.  2^^-   VV,I  V.  L„u;/,„,  I.   «.  o  j^^^,  ,,,  .    j.;  ;  ^^^^ 

1  wy,  22  B.  L'-9  ;  Slr,„l  v.  JIar.Mci;  Li  Eij.  1 7). 

m    Koal  estate  which  descends  either  because  no  disposition  :„ 
.  made  of  ,t  („)  or  by  reason  of  l,pse  n,).    U  ,„akes  n..  ,i;,f ^L 

that  there  is  a  general  charge  of  debts.      Gallon  • 


nock. 


Real 

-Irite 

tt'Hccndinjy 


the  heir. 
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Pecuniaiy 
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V.  Eeal 

estate  devi:  ed 
not  (iliar^d 
with  debta 
and  opeoifio 
gifts. 


ADMINISTRATION. 

Atk.4','l;  Tliirhi  y.  »««/,!  Cli.  V.  t^f'i;   II  ««'  v.  OnlM/'i 
Urn.  &.  U.  K'.J  ('()  i    WMamt  v.  Cliillii,  i  Vfs.  04")  ('/). 

An  nttcniiit  has  Wn  miulu  to  diiiw  a  distinction  butwecn  nul 
iBtiilo  JuBcoudcd  \iy  i-iiiwiu  of  liiiiso  und  rfiil  pstute,  of  wUiuli  no 
di9[>o»itiou  is  iittoniptod.  Suo  Urull  v.  Viiiiikrlitii'l,  IX  Kq.  ATS, 
the  argument;  lliir.l  v.  ]liinl,  !iH  Ch.  D.  l"i!»;  l)ut  the 
dintinctioii  suonis  uiitoundod. 

IV.  livaX  cstatu  uluirgiid  witli  payniput  of  di'bts  und  duvisud 
subjcft  to  tho  .■Imrgc.  Wri'lr  v  Chrh;  2  li.  C.  C.  -.'lil,  n. ; 
Jliii-imutl  V,  Oijliimin;  H  Vos.  l','l. 

A  liviised  Blmre  of  rmd  tslato  dovisud  subjvft  to  ii  cliargo  of 
debts  to  Bevcml  us  tenunts  in  tomniou  only  contributes  its 
rateulile  j>roportion  witli  tbo  otlier  sliures.  I'Mir  v.  Fiilnr, 
2  Kee.  tilit ;  fl'aoil  v.  Ui'lM,  :)  Sin.  &  (J.  l-'j  ;  I'enrorl:  v. 
iV«™,/!-,  i:i  \V.  K.  510;  l!4  L.  J.  Ch.  ;)1.J;  Hi/m  v.  i.'yirs 
11  Eq.  oai).  Sriilf  V.  ('uinbcrkiul,  18  Eq.  ^'liH ;  A»l/ii/v. 
Micklillimil,  l.">  Ob.  D.  oO;  so  fur  as  inconsistent  with  the 
other  cases,  would  ].vobulily  not  be  fiiUowod. 

It  has  been  held,  that,  where  tliere  was  a  general  direction  tn 
liay  debts  operating  as  a  charge  upon  siieeilieully  devised  r-ul 
estate,  and  certain  jiertonulty  was  tlnn  Biiccifieally  given  alt'T 
payment  of  debts,  tho  land  charged  by  im|.lication  and  tl"' 
personalty  expressly  charged  with  debts  nnist  contribute  rateabi  v. 
Re  anihiijrr :  Umrmn  v.  //w/''«S  8ii  L.  T.  'Mt,  the  point  did 
not  arise  on  the  uiipcal. 

It  has  become  usual  in  tho  text-books  to  insert  pecuniae 
legacies  as  the  llfth  class  of  atscts.  It  seems  illogical  to  do  tliis. 
Pecuniary  legacies  are  not  assets  of  the  testator.  His  assets  mv 
his  personal  estate,  out  of  which  the  legacies  are  payable.  Tli.' 
right  of  pecuniary  legatees  t-  laymentout  of  real  estate  eliargd 
with  payment  of  debts,  i.  tho  per-ionalty  is  e.shausted  iu 
paying  debts,  depends  on  the  doctrine  of  marshalling  ;  see  ;«/</. 
recuniary  legacies  are  therefore  omitted  here. 

V.  Ileal  estate  devised,  not  charged  with  debts  (including 
residuary  real  estate),  and  specifically  bequeathed  personal  estate 
rateably.  Tomlis  v.  Jlui/i,  2  Coll.  4'JO  ;  Ihmmuu  v.  Fijiti;  'i  Cli. 
420  (see  Laii'ifieht  v.  Igijuklen,  10  Ch.  \m) ;  Jaikson  v.  I'm", 
19  Eq.  96. 


■IIIK  ()RI)F.H  Of  AHdKTS. 


891 


Cbip.  IX. 


f;;'-t«'.y,.,.,.ifi,,i,..u,,„,,„h„„r,.i„„„.,i,„.,,„„ii,ut.. 

t.Ml,.bt,,,  „,„,„  1,,,, b,.„Uu|,t»  ,„„1  „n.  ,.„ul,l..  ,„  ,„„.  ,),„ 

otlu.r»  must  ,„„k..  up  .1,.  .l,.tU.i,.„oy.     f, //,,  ,,  fWnk  10  |, 

1-1.  ;   /„  ,-.  /-,vr/,„.,-  /.,.,/,,„,  S„M,  \Y.  N.  1!W|,  l.'il 

""'""'',""■'■;' """  '"  ■■•■T-.  of  l,.g,„. ,  „„„„l,i..„,.|„.r,.,l 

:■ ;"'.V'''«'"-     ''"■■•^■' '-»./<.,„■.„.  .V /„..M„,,tv 

W-«   -.../.„.„ »,:„ci,,l,.   h-   ,.,,., ,„r/,„^    .WW/V,. 

mm.,/ Jt„„t  ,;,■/■:„,,/.„„/  y.   r,-,„„y.//,   (IWM)    1  ( '1,    (iTi 

The  <,.,.,a.r  ,„,..v  ,„,,k,.  » iKo  W,u.,t.  „|,,,|i,.,.l,l„  M..r.  „.  , 

^I.«.,f.,Ml,.v.»,.s  In-  ,lir,...,i„.,^r  in»la„c,,  ,1,.,  |.L  ,,,.„„,,„  ,„  iS;;!;- 

^.,.a,,i„ut.^  hu  ,.,.,.„„uity  (..x..,„  i„,„.|„,,u,  if  „.„;,.„„_  ^:;;;:;;, ,„ 

un,l  ,f  „„t  nut  „f  )„»  ,,.ulty.     //„/,„„„,  V.  //„/,./,/„„,  10  J,.  .,.,„       '«■;■;-  '.»■-«• 
rower  ,.f  app,„„t,u,.ut,  wl..,l„„.  I,.  ,, ,  „,  ,,;„  ,„,  ,,,.  ^.,^,  „,,    '  ,!„'„„!:;;ir"' 

{■':' -i  ]\  ""■'• • '  '^-  ^'-  '^  "■  ■>-'■'  I  /A,w/, 'v.  s,„;,.,:„, 

Sm.  .V  (,.  :„,, ;  /.,,v  V.  y.,y,v,  1  ,  1,,  ,;,;  ,  „-,,/,■, ^  Z„ 

i'l    1>.     I. 

A  pow.T  to  uppnint  to  „„y.,„,.  .xc.pt  A  is  „  p,„.nil  povv.r  for 
tins  purpos,..      JM-  V.  Jl„l.i,„i,„„^  ;,  J^   ,.||    .|;^ 

Tl„.  uppointcl  fu„,l  is  g,.,„.rul  „»sols,  thongl,  il  is  .pp„i„,,,l 
to  a  s,„gl.  ,.r(.,litor  i„  pursunu.o  of  „  c„u.„„ut  l,y  tl„.app„l,.lor 

It  is  not  property  ,livisil,l„  ,„„o„j;  <,.,.,litors  u.ulor  Mvt    1 1  „f 

"■  f 'f  ■■"l;*'T  Act,  iss:!  (-1,:  &  ,;  vi,,.  ,.  ,,,      jf_  „_,,_.,,f^ 

the.  testa  or  l.,.eo„„.s  bankrupt  ,uh1  lueurs  debts  at.er  tbe  bauk- 

ruptey,  the  latter  .lebts  aloue  are  p„y„b,.,  ,„.,  „f  „,„        „  .,„,^, 

i^.J„    re    U,.,Mln    L.r    V,    a„.MI.,:    T.,ul.„    (U)  ■> 

isel:!n,\"!M"  ^^"'-'^V'ouion's  Property  Aet,   l.«2,  it  K.„„u„„  „, 
i>  euae  e,l  that     tho  cxeeutiou  of  a  general  power  by  will  by  a  r""'"' '"',"" 
-.med  woman  shall  have  tlie  etfeet  of  nulking  ,1,1  property  •-"" 
air.....tea   iablo  for  her  debts  and  other  liabilities  i„   'h„Lno 
manner  as  her  separate  estate  is  made  liable  under  this  Aet  " 

lie  effect  of  the  Aet  is  to  make  the  appointed  property  liable 
toiler  debts  (.neludmg  debts  existing  ,vhen  the  Act  eame  into 
'I'eratmn),  though  she  may  haye  had  no  separate  estate  at  tho 
time,  when  the  debt,  ^yere  eontraetcd.     /„  re  ./««,■    Wi/.o„  v 
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OkSf.  U.       Anil,  (IH'.n)    1  t;ll.    'ill;     In    /v    ///(;//,..<.■    liiiliflmi    V.    Iliiijliit, 

'        (I HUM)  1  I'll.  :,->:). 

All  i)|)[H)ttittiifUt  fur  II  |iur|in.<4i>,  which  fuiln,  fur  inHtuiieis  in 
Huti^fitrtiiiii  i)f  a  ilubt,  whirli     -I  piiiil   afttir  tin-  ili>itth  nf  tho 
ttHtiiti'ix,  iiuikt'rt  thi-  ii)ipoiiil<-(l  fiiiiiln  iiNHt'tit.     ///  /'('  liifiijxoit  ; 
Dill/,;,  V.  //.../,/,.,.,,  (Wl'.i)   I  Ch.  I'M). 
K\.>ri.ii»' 1,1  Kcir  Ih"  il      ,-iiiln  nil  this  Kuhji'it   lii'fiiri'  Ihc  Art   M'H   yniiijlnlii 

"v'mTil.T"  *■■    l''iinlfi-'lii/'-ii,  'J   Dri'W.    Hi.-.,  :iii:i;  .A-/."™„  v.  (;«/%/»/•,  ;i 

1).     F.    it    .).     r'l;      /.inli/,.ll     (7i,liln,fl   Jliilik    nf   All-linlnl    V. 

Lr,„i„H;;;  \j.  U.  I  I'.  C.  oTJ;  Mni/ilv.  /-/.A/,:)  I'll.  H.  'iH:  ; 
Jn  >■!■  II.li-tr,i-„  J-Mn/r.-  (,;,llni/  v.  Jlnlnn,  \-i  t'h.  D.  -.'Hi; 
Jfn,/,,,:,  V.  //.),/y,,,,  2l)  Cli.  I).  710;  /.I  <r  l!n,ni-:  ltn,,n'  V. 
Jtum-ns/ri;  ;1!)  I'll.  D.  4>i'.' ;  /«  /■'■  Viiikin:  Hill  v.  Sliu„n, 
(ISII.')  :l  Ch.  •■)1»;  A'f  /«//•■  IhMiiiil,  17  (1.  1!.  1).  -V.'l. 

YH.  Liiii'l  ill  11  I'luvif-ii  niuiilry  ia  ppvi'iiu'il  liy  tlii'  lu-  Im-I 
i-ri  ti/ir  mill  is  only  liilhli'  to  »ili:ll  ili'hln  an  wiiuM  lie  eust  iiium 
it  hy  llid  luw  of  tlmt  I'ljuiitry.  Jlnnivm  v.  Ilnnimn,  H  ( 'h. 
;irj  ;  see  In  n-  llncit :  Laicwn  v.  Viincnn,  (l.-iU)  :i  Ch.  -JOS. 


VII.  Undi» 
iriiveriiHl  liy 

tll«  IfX  htl. 


i 


"i: 


'1 


'6.. 


\ 


General 
(lirct^tioD  to 
piiy  (lebta 
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HI.— ClIAHOK  liV  UkIITS. 

1.  Ouaeriil  dU-eL-tinu  to  yny  ik-bts  :  — 

A  geiR-ral  diivctiou  to  \n\y  ilubts  i-liarges  them  uiion  v-A 
cstutu  devised  by  the  will,  i'lijlmd  v.  /.f/c/s  U  Mad.  y;J;  li^'H 
V.  UttiriH,  H  8im.  iM-i ;  4  M.  i'c  Cr.  2ti4 ;  A//^/»-  v.  Iiu,-r<i; 
1  Koe.  ').>!> ;  J/'irMntj  v.  O'/v/f///,  I  D.  &  War.  430  ;  J'Muf  v. 
Monfijumi}\'/,  I.  U.  '  Kfj.  :.'14. 

Wht'ther  rcul  ostnte  woidd  bo  tlmrged  by  such  ii  dh-ectiMii, 
wli'Tu  the  will  only  iittLmiits  to  dispose  of  personalty  bciiis 
dmibtftd.  Tilt;  remarks  of  Sir  U.  1'.  ArdoD,  in  S/iiii/iro'<i  v. 
I'iitilfu^  ;i  Yes.  7;il),  probably  only  eontomplute  ft  caso  of  lapse. 

A  subsoquL-nt  express  ulmrgo  of  purtieiilar  debts  upon  eertuin 
estates  or  upon  uU  the  real  estuto  will  not  overrule  the  gem ral 
dirction.  'Ln/lor  v,  'Liylor,  (i  Sim.  •,*40 ;  Forxtir  v.  Thorn i-^<)iu 
4  U.  &  War.  ;iU:j.  Duitw  v.  L'uly  Torniujton,  2  M.  &  K.  t^Ml), 
is  overruled. 

Nor  will  a  subsequent  express  charge  of  all  the  debts  ujina 
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goner,,!    ,l,n.,„„„,      /.„;,„,„.    v.    ,;,.„,,,,    ,     k,.,,'      ,"'.,'" 


H.'t3 


"["111  l-i.-'Ll'lv, 

(li>lii„.|inii  r..,.,„„  il„,  ,|,„  e,i..„ ',v:t'ir.'l""'    '     '^""■,  "'"''      ''''''"  ■l'''"" 

•1.1,  ,.f 

"luiii. 


•  ( 


til"   P'licrnl   .biwtiou    is    ,„„t,-,il|,.,l       -/•/  '      "^  "•'•'■'' 

An  oxpros.  .O.argo  „f  ,I„,„.  „„  ,,„,  „,„,    ^.^^ 


■  not 


D.  aaz. 

Whrre  a  testator  nutlinriscl  his  f.x..-u(„rs  -  in  n.lln  f       i 
2.  Direction  to  oxemtors  to  pjiy  dubts  •— 

a.'v„od  to  lam.  Av,v/„,;  v,  lira,,-,,,  r,  V..,.  ;,.5.,-  /.„„.,.//,/■/;    -- ■.::.;';  *'" 

'  \ cs.  209 ;  Cook  V.  7>„,r,„„,  .jf)  ]j.  pj:! .  .■!  ]j  |,.  ^^  j  j.,1' ' "' ,';;;'[;,;;,;'.';"' 

A  direction  to  „n  exec.tor  to  ,my  d.-U,,  follow.^  l,v  .r.Iuvi.,.  iE.^  '^ 
to  another  person  in.rod„ce,l  by  tl.o  ,v„rd  ■■  tben ,"'  will   „,„ 
Hmrge  tho  laud.     A  ,/,A;r,  v.  lm„/,,  3  Eu.s. .-)  I  li,  „. ;  y  \-,,  .-„-,„ . 
" '//<o,  V.  Z™rff.</,r,  ;i  liiias.  lo,S.  ' 

Bnt  if  tho  real  estate  i,  devised  "«„bjeet  as  ufore,„id  "  it  i^ 
tlu'rped.     I>,.,r/w,j  V.  //„rf,o«,  17  ]!,  -.Ms 

be!ofi^^  ';'"».".''"•'-•   t"   tho   exeentor,,  either  in  tr„st  or  r.„„d  ,„.i^ 
benofically,    it   „   a  qnostion   of  «„.str,„tin„,    whelh,.-  it   ;,  '■•""■ -'•™- 
Anrged  with  debt,.     i>„„„i  .,;„/,.  i,  is  ,„  ,,,„„,„,      ^^,„,^,,^,  ^    rC:::^. 
^"<-^  0/  D,conM,r,:i  lIcr.;UU;   //™,.,7/v,  ;(7,/M,r,  :)  l!,..^' 
J«;   /)o™„y  V    i?,,,™,/,,,/,,   loB.L'U.i;   Jf„M.„,/v.    V,mrli 
''   a.   204  ;    /(,„Wv,   V.    /J<,4,„,,„„,    lu   Ir.    d,.    ,9.'i ;    /„    ,-,' 
'pim-atj-milmime   „ml  Lamluu,  20  C!i.  i).  4f;5;    /„  re  De 
fyh  La,aon:    De  B,n;jU   La,r.o,.   v.   Dr   IS.r.j,,    £.,«.,„„,  41 
-".  U.  ooii ;  lie  iStokes^  I'urmiu  v.  Milln;  li7  L.  T.  2J:i. 
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ADMINISTRATION. 

It  iimkoa  no  JifTiTPiipi'  npparontly,  thtit  the  devise  is  of  an 
ei-tiiff  tiiil  iir  (.f  an  estate  for  life.  VhmMnj  v.  rillmm,  1  Yem. 
411;  1  Eq.  Ab.  1!)K,  pi.  -i;  Ilnn-ii  v.  JI'nM™,  Kay,  WS; 
Cook  V.  Dmrsoii,  29  B.  l-'3  ;  see  3  D.  F.  &  J.  l-'7  ;  Bee  luiuli  v. 
Hnl/eralii/,  3  Russ.  3)5,  n. ;  Doc  d.  A>/il>i/  v.  /)/iiwra,  3  C.  M.  & 
E.  21. 

On  the  other  hand,  if  land  is  devised  only  to  one  of  sev.-r.nl 
exoeutors  or  uneqtial  interests  are  devii-ed  to  them,  or  land  is 
devised  to  a  son  alipolutely,  and  other  land  is  dcvisod  to  the 
executors  upon  trust  for  the  ilatighters,  there  is  no  tharof, 
iraircH  V.  Daries,  2  M.  &  K.  411;  Si/iimii»  v.  Jame»,  2  Y.  &  C.  C. 
3iil;  WaxKe  v.  IlrUinrjIon,  3  M.  &  K.  -105;  In  re  Biillii/;  ISuiln 
v.  n,iil,!/,  12  Ch.  D.  2(i,S. 

A  gift  of  real  and  personal  estate  after  payment  of  di'hts 
charges  both.  Witlien  v.  Kciiimli/,  2  SI.  &  K.  (jl)7 ;  lluonx  v. 
WIdllh;  22  L.  J.  Ch.  2l)7. 

3.  When  debts  ore  directed  to  be  paid  by  the  executors  a:ii| 
there  is  a  gift  of  the  residue  of  the  real  and  personal  (state 
together,  the  debts  are  charged  upon  the  entire  residue,  hi  /■ 
Buileij,  12  Ch.  D.  268,  274.     As  to  legacies,  sea  jioxl. 

4.  Charge  upon  income  or  corpus : — 

It  wotdd  seem  that  a  power  to  raise  money  out  of  the  n  iiis 
and  profits  would  naturally  mean  out  of  the  annual  rents  luiij 
profits,  but  the  cases  show  that  a  power  to  raise  n  lump  >  ni 
out  of  rents  and  profits  will  autlioriso  a  sale.  See  Hot'//  v 
BhiiuMI,  1  Mer.  233,  per  Lord  Eldon  ;  Udinm  v.  I)i.roii.  1  A'.-. 
Sen.  42. 

This  is  clear,  at  any  rate,  where  the  object  is  to  pay  dibs  r 
legacies.  Lingon  v.  Fuloj,  2  Ch.  Ca.  2U5  ;  Anon.,  1  Veru.  |i'4; 
Bm-ij  T.  Aahhnm,  2  Veru.  26  ;  Mitralfe  v.  Ilutchinxon,  1  Cli.  I'. 
.iOl ;  Lord  Lon<le-<lionui/h  v.  Somrrn7/e,  1!)  B.  2!>J. 

Or,  if  tlie  money  is  to  be  raised  within  a  given  time,  and  tlie 
annual  rents  would  be  insutlident  to  raise  the  money  within 
tliat  time.  S/c/rf"  v.  Donnn;  2  Veru.  310;  h'nrl.iirl' u  \. 
n'uibiirton.  ib.  420;  Gibson  v.  Loi-U  Mont/oif,  1  Yes.  Sen.  ll'l. 

I'ortions,  it  would  seem,  ore  on  tlie  same  footing  as  ii'lts. 
as  it  is  to  be  presumed  that  they  are  to  bo  paid  within  a  liniiti"! 
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IV,.,.  Ch.  .,:,-,  '"  .  1  i  ■  ^\  •  41.  ;   Sf.,„,,r.,,r  v.    narhr,     cUp.  ix. 

.Similarly,  if  a  pass  sum  j..yM.  o,„  of  .,,„,  „„,,        f.^^^  .^ 

.^:ffi::::rt;::::::':-^^ 

,11'.',     JJl""-Sry,    Z,„,/   J      ,  .jy      ,,  ,  ,         ,      ,  , 


I^'— EXONEFIATIOX  OF  PfRSIIXAI.TY. 

Of  liia't  iv  ?::;:r''"""r^/'7''' "''"'"^ '■'^  "«^" --"^^ 

I  rsr.naltj,  or  Lo  .n„j-  i.x,„e,,„„  ,1,,.  ,,„„„„„^.  „,„g,„_^,^ 
A  gift  of  realty  ami  j^cr^onaKy  trctl.or  on  fr.Kf  i 
^e.M«),  or  the  fact   U.at   a  .,4,   f'  'i     f  r.  ,  ;  „3  L^.™, 

undo      he  rule  ,n  Gnn/k  v.  A-c,™.,  r  II.  L.  <  8i),  or  other-  "''''■ 
-se     ),  does  not  alter  the  ,„i,„„ry  Halili.y  of  the    .rso      ty 

L  J  n"  ;^    -  :^;-«"'".48  L.  J.  Ch.  ..(I;  «>«,  V.  ^■.„., 

0".'/;   Bic.^i,.,,!  V.   7.„,,,,,„.    ,.j|   (,,,    jj    jjy. 
l(u.\ilit  V.  /r,„y    ■   -  ■        ' 

IJut  if  naltv 


V.  Ki,i,jl,t,  :18i).jj  1  Ch.  IflOC,). 


rciMiiially,  and  thi 
fuu.l,  th( 


given  1,110,1  Ini.t  Ur  jale  ai„I  hie,,,!,  ,1  ,vill 


alfv 


TO  IS  a  fii,.-t  t, 


)  ray  iluhts  o„(  of  iL, 


1   Pphfs  to 


""''«<r,  1  K.  &  M.  rc^i  ; 


I'lrsoimlty  are  liahle  raleNl, 


Slod:, 


ly.     lUI,i:  /\  V. 


'•V.  m„/.,„.:i  Ii.47'J;  Sdl^ 


■■   Ihiiier,  -i  R.  &  If.  V, 

aH3 


ADMINISTRATION. 


Chip.  IX. 


I' 


2.  When 

irerpontiUy 
eioueratcd. 


T.   Gmnldj,  3  M.  &  K.  383;    Tatlock  v.   Jenkim,  Kay,  6S4; 
Beilford  v.  BnU'onI,  3i  1).  5H4. 

Tlie  same  result  follows,  if  the  realty  is  directed  to  be 
converted  und  become  piirt  of  the  persoiiHl  estate.  Simmons 
V.  J!me,  (i  D.  II.  &  0.  i\  I  ;  Jlii!//il  v.  Liinlier,  3  Do  0.  &  J.  148. 

It  is  not  neccssory,  that  there  should  bo  an  absolute  direction 
to  convert  the  realty,  it  is  enough  if  the  testator  contemplates 
the  creation  of  a  mixed  fund  of  personalty  and  proceeds  of  realty 
out  of  which  the  legacies  are  to  bo  paid.  Allan  v.  Qnll, 
7  Ch.  431). 

Neilher  a  charge  of  debts  upon  land  nor  a  devise  of  land  on 
trust  to  pay  debts  exonerates  the  personalty  from  its  primary 
liability.  There  must  be  an  intention  shown  not  only  tu 
chnrpe  the  land  but  to  exonerate  the  pers"ii.ilty.  Bool/r  \. 
IShmlill,  1  Mer.  li)3,  p.  21!);  Wlide  v.  While,  2  Vem.  43; 
Wiilhi-  v.  Ilnriltiiik,  1  M.  &  K.  3l)(i ;  Oimfn/  v.  AiiHlridlnr, 
111  B.  453;  Qiifiiiicll  V.  Tiinur  i  B.  240  ;  ILiimx  \.  AUh;/, 
11  Yes.  18(j;  Collis  v.  Iiul,in.^,  i  Do  G.  &  S.  131;  Kil/iml  i. 
Bhmy,  29  Ch.  D.  Ho  ;  31  Ch.  D.  56. 

And  a  gift  of  real  and  personal  estate  to  executors  on  trust, 
in  the  Brst  place  to  sell  nn  advowson  and  apply  the  proceeds  in 
discharge  of  debts  and  legacies  and  to  raise  the  deflcieney, 
if  any,  out  of  the  real  estate,  where  there  was  no  further  gift  of 
the  personalty,  has  been  held  not  to  exonerate  the  personalty. 
Rhoiln  V.  Mmlije,  1  Sim.  7i). 

A  conveyance  by  the  testator  in  his  lifetime  of  land  upon 
trust  after  his  death  to  pay  his  debts  does  not  exonerate  the 
personalty.  French  v.  Chichnlei;  2  Vem.  568;  2  B.  P.  C.  Iti; 
Troll  V.  Biirhaniin,  28  Ch.  D.  446. 

And  where  the  land  of  a  tenant  in  tail  is  delivered  in 
execution  under  51  &  52  Vict.  o.  51,  which  gives  the  judgment 
creditor  a  charge  as  against  the  issue  in  tail,  and  the  judgment  is 
paid  off  out  of  the  personalty,  the  personalty  is  not  entitliJ  to 
exoneration  out  of  the  land.  In  re  Anlhony ;  Anihoiii/  v. 
Anilwnii,  (I8<J3)  3Ch.  498. 

It  seems  a  devise  upon  eondiiion,  that  the  devisee  shall  pnv 
the  testator's  debts,  will  not  exonerate  the  personalty.  Uri'bj- 
man  v.  Dure,  3  Atk.  201 ;  Meude  v.  Hide,  2  Vern.  120  ;  Jliurg 
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->»U;  S..0  In  ,;■  Kiik:  Kirk  v.  Kid;  n 


Chap.  U. 


V.  lleni!/,  I.  li.  C  K^, 
Ch.  D.  431. 

A  direction  that  the  proceed,  of  .ale  of  land  are  to  be  applied  W,„. 
m     part  payment"  of  legacies  („),  or  a  charge  upon  the  |.,„d  '"'"""""" 
a«  a  primary  fund  (/,),  or  a  direction  that  certain  debts  shall  be  "--«"' 
paid  out  of  certain  land  exclusively  and  iu  the  first  instance  (,) 
or  that  If  the  land  devised  for  payment  of  debts  is  i„safUci,.nt  a 
particular  part  of  the  personalty  is  to  bo  applied  (-/),  is  sullicient 
0  exonerate  the  general  personal  estate.     lS,u,li,„j  v.  M„rriotl 
19   B.    l..i(,,),  z>,„.,V.   V.    S,o>l,   5   Russ    a- (/,)  ;  /V,-™*   v.' 
Pn^rolt,  10  Eq.  545  (e) ;  AV/on/  v.  Hh„..,,  SI  Ch.  D.  r,ii  (,/) 

The  eases  are  numerous,  in  which  the  question  of  tho 
exoneration  of  personalty  has  been  considered.  Thev  are 
generally  complicated,  and  depend  on  the  construction  ^f  the 
particular  will  without  la,  aig  down  any  principles.  The 
following  points  may  be  noti  1  here. 

An  e.^press  ehai'ge  of  c  rtain  debts,  for  instance,  simple 
contract  debts,  upon  the  personalty  will  not  exonerate  it  from 
Its  primary  liability  to  the  other  debts.  Br^,/^,-,  v.  PM/ip, 
e  Ves.  our  i    Walton  v.  Biichcoo,!,  U  Ves.  447.  ' 

A  charge  upon  tho  realty  of  debts  and  funeral  and  testa- 
mentary  expenses,  which  latter  it  can  hardly  be  supposed  the 
personalty  would  not  be  suHicient  to  pay,  coupled  with  a  specific 
gift  of  the  personalty,  is  not  enough  to  show  that  tlie  re.lty 
was  to  be  primarily  liable.  Wulkvr  v.  Ju,k.so,i,  2  Atk  (;-^4  • 
(J'-«!l  r.  Minnclkorpc,  3  Ves.  103  ;  Ilnrll,,  y  Ihrh,  6  \es  540 •' 
/«  re  Bank,:  Baak,  v.  BhM,/!/,;  (1&05)  1  Ch.  547:  see  Cuol'e 
T.  Coote,  3  J.  &  Lat.  175. 

The  argument  for   exoneration  of  the   personalty  is  much  ro»„„„, 
stronger  where  the  personalty  is  specifically  given  and  the  rcllv  T'"'"  "''"'• 
IS  devised  upon  trust  to  pay  funeral  and  testamentary  expenses  «S''v  .fiT^d 
and  debts,  and  what  is  beneficially  given  is  only  tho  residue  of  ZiZ^y 
the  proceeds  of  sale  after  paying  them,  and  in  several  cases  '''''""• 
Were  the  personalty  has  been  held  exonerated  there  appears  to 
tavo  been   nothing   more.     G,;;„e  v.    Gnr,,r,   4  ilad.    148- 
M,cMly.  Michel/,  5  Mad.  60;  Blomd  v.  ILpkin,,  7  Sim    43- 
i»«'.  V.  Ai/Uonb!,,  27  B.  65  ;    Oiil,er(M>n  v.  Gi/krho„,  34  Ij' 
*H ;  see  Kilfbi-d  T.  Blanei/,  29  Ch.  D.  145  ;  31  Ch.  D.  56. 
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Where  tbf  p(  r?nnn!ty  was  spoi'ifioiilly  j^iv^n  and  a  jmrtiotilar 
estate  was  devisoii  uimn  trust  to  p:iy  ilolits  fiiiionil  ami  testa- 
mentary exiiciise^,  upon  failure  of  thut  e^tiite,  the  goner.il 
personalty  and  tlie  I'calty  woro  hi  Id  ll'ililo  pro  viifa  to  iiiuke  up 
the  deficiency.  Fomll  v.  liifnj,  \'i,  Kq.  IT-j;  disapproved  by 
Jessell,  M.li. ;  In  re  Ovey :  Urondhfuf  v.  Ihn-ruc,  51  L.  J.  Ch. 
6bo,  6o7. 

The  fact,  liownver,  that  tin-  p:Ift  of  all  the  poisonnlty  is  to  a 
person  appointed  executor,  is  a  strong  argument  against  the 
exoneration  of  tlie  personalty.  lirKninivI  v.  Proi/'fro,  3  \'c9. 
HI ;  Aldrklge  v.  Lord  WalUmuf,  1  Ba.  &  Be.  ;U3. 

And,  when  it  ia  doubtful,  whetiier  the  wbolo  personal  estate 
is  meant  to  be  given  8pe<'ifically  or  only  as  a  residue,  the  fact 
that  funeral  and  testamentary  expenses  are  not  charged  on  the 
realty  as  well  as  the  debts  is  an  arguni'-ut  against  exoneratiou. 
ColliH  V.  Ruhiiis,  1  De  (f.  &  S.  !;U  ;  OuHrlvii  v.  Amtruther,  Id 
B.  4o;j;  lioof/e  V.  R'unM/,  1  Mer.  19:J;  19  Ves.  4t>4 ;  seeToiirr 
V.  Lord  Rum,  18  Ves.  i;i,M. 

A  ohargb  of  a  particular  debt,  for  instance,  an  annuity 
secured  by  bond,  on  realty  and  specific  por-sonalty, has  been  liiid 
insutlii-ient  to  exonerate  the  general  personalty,  though  tlie 
language  may  be  strong  enough  to  have  th:it  etfect.  Qi'-hiii!/ 
V.  Turnrr,  Vi  B.  240 ;  ir,'//,//  v.  Ih  kcliff,;  1  R.  &  M.  571 ;  sei' 
Bkkham  v.  CrnftH-elf,  y  if.  &  Cr.  Tti-'*. 

Under  the  old  law,  by  which  the  devi-ee  of  laud  subject  tu  a 
mortgage  was  entitled  to  have  t!ie  mortgig?  d.'bt  paid  nit 
of  the  pers(milt3%  a  devise  of  lands,  including  th«  mortgaged 
land  on  trust  for  sale  and  payment  of  tlie  morlg  igti  debt,  or  a 
declaration  that  the  mortgage  di*bt  wag  to  bo  charged  u|i')ii 
the  land,  has  b-ieu  held  to  make  the  land  primarily  liable. 
Hancox  v.  Ahhpij,  II  Ves.  17!);  Ecrms  v.  Coekeram,  1  Coil.  -I'JS; 
see  C-rhdliH  v.  CorbaUi^i,  St  L.  U.  Ir.  309. 

Wh-re  debts  hive  been  p,ud  out  of  the  personal  estate  aal 
the  real  estate  is  bound  to  baur  its  rateable  proportion,  the  roil 
estate  "will  be  charged  with  interest  u[)on  the  amount  it  ouglit  to 
contribute.     AHluvorth  v.  Jltinn,  34  Ch.  D.  3D1. 

"Where  thera  is  a  direeti  )u,  that  the  parsoailty  is  ti  b3  ex^rupt 
from  payment  of  debts,  and  certain  land  is  devised  for  their 
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pny.nont  „„J  ll.at  i,„„l  |„.„v,,  i„s„lli,  i,.„t,  , l..|„.  ,,,„  |,,„l,lo 

out  of  tho  other  real  ost,ito  of  tho  testator  in  oKcm-Mlm  of  th« 
personalty,     .Vorro,r  v.  £«,/,,  1  Cox,  185;   Yom,!,  v,  Vo,,,,,,,  -JU 

But  if  kn,I  is  aovised  for  payment  of  debts  in  exoneration  of 
the  porsonalty,  the  personalty  remains  liable  it  the  land  so 
devised  is  insullicient.     Co/n/f  v.  JIi,l,l/c/o,i,  a  B.  oTii. 

As  batween  land  and  residue,  both  fjiven  exempt  from  debts 
the  res.due  is  primarily  liable  on  failure  of  other  funds.  Lor'/ 
Brooke  v.  Earl  of  M'lririrl;,  1  II.  A  T.  1-12. 

Where  the  personalty  :,  to  bo  exonerated,  tlio  e.xoneration  is  Fff  ,t   t 

a'isumel  toboforthopurpo.es  of  tho  di.sp  ,sitions  of  Iho  «-ill  ■  '» ' 

and  If  tho  gift  of  the  exonerded  personalty  fails,  the  exo„  •«-'  '^ZlX- 
t.on  whether  out  of  real  or  personal  estate,  does  not  enure  for 
tlie  benefit  of  tho  next  of  kin.  1V.,rin,j  v.  W,i,-,(  0  Ves  (ire  • 
AV,'  V.  Lor,l  Ilrnl,.,,  7  Pr.  J41  ;  Dan.  -'11;  Uure  v.  Patrick  J 
1  Dr.  &  S.  186;  KilM  v.  Blaar.,,  :il  Ch.  U.  5(i;  overruling 
Bro,cne  V.  Groombri.l.j,.,  4  Mad.  49.3,  so  far  as  ro„im. 

If  the  personalty  is  exonerate,!  from  debts  and  no  disposition 
made  of  it,  it  is  exonerated  for  all  purposes.  m„n  v  Hht.r  8 
Ves.  30);  see  1  Dr.  &  S.  186.  ' 

In  c  .nnoetion  witli  thi^  subjeet,  it  is  fo  be  remembered,  tint  a  r 
cove.iant  m  a  .settlement  to  pay  a  jointure,  wliieh  is  eliar  n.d 
real  esl.ate,  leav.  s  tlie  real  estate  piini.arily  liable,  as  th"eove. 
nant  is  only  un.nll.iiy  to  tho  securily.     Lwij  v.  Diikr  „f  ,vi,d 
•i  Atk.  441 ;  Ler:.merc  v.  ChnrUon,  15  Ves.  ig'i ;  Grurc,  v. ' U.,k,, 
6  Sim.  398  ;  Loommre  v.  Kmpman,  Kay,  123. 


■  )vpiiant  in 

trl..iii,M  to 


|..n    |., 

'■'""?■ 
riuln. 


V. — Payment  of  Leoacies. 


Pecuniary  legacies  are ;„v,«d. /•„„',.  payable  out  of  the  personal  r,n,„i.„. 


pi\alil.'  outof 


estate  not  specifically  bequeathed,  and  the  residuary  legatee  , 
tate  nothing  till  the  pecuniary  legacies  are  paid.  For  this  i««-.uf.' 
purpose  a  fund  which  is  subject  to  a  general  power  of  appoint- 
ment, and  passes  under  a  residuary  bequest  by  virtue  of  sect  27 
«f  the  Wills  Act,  is  in  the  same  position  as  tho  rest  of  the 
residue.     Tn  rp  ffartln,,  aoOOl  1  rii,  Vyy 
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legacies. 


Liability  of 
tuD(t  charg'd 
with  payment 
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Legacies 
cha<gt)il  on 

fiartioular 
imd. 


Direction  to 
p>iy  p  irtiuular 
ieg<u;ie'i  out 
of  p;irticiiltir 
fund. 


Charge  on 
real  eatate. 


LppapiPB  given  iu  lieu  ui  a  eliaro  of  residue,  the  gift  of  which. 
is  rovnkoil  ninl  tlirril)y  Li'como^  undisposed  of,  are  pnyaLle  out 
of  llip  g'-ncial  residue  and  not  out  of  tlio  lajisod  share  («),  unless 
an  intention  am  be  giitlu-rt'd  tlmt  thfV  ai'^  to  ho  paid  out  of  the 
lapsed  sliare  (/*).  Si/ka  v.  A'///.f«,  4  Eq.  2U() ;  Ji  Ch.  JiDl  {a)'. 
In  re  Woodn  WiU,  20  15.  '^^lU  ;  WnUi  v.  Wtihh,  I.  R.  4  Eq. 
a96  (A). 

The  whole  of  the  personal  estate  may  be  given  iu  such  a  way 
as  to  be  a  specific  gift,  but  this  must  bo  clearly  expressed  ;  and, 
prima  /aric,  if  legacies  are  given,  a  gift  of  the  whole  personal 
estate  is  subject  to  the  payment  of  the  legacies.  Robertson  v. 
Bromiheuf,  8  App.  C.  812. 

R.'siduary  real  estate  is  not  applicable  to  satisfy  pecuniary 
legacies,  unless,  by  the  operation  of  the  rule  in  Grcville  v.  Broicnc 
(7  11.  L.  1)8  »),  or  by  some  other  direction  of  the  testator,  the 
legacies  are  charged  upon  the  realty.  Mirehome  v.  Scai/e^  2 
M.  &  Cr.  iJ'J'j  ;  GiUiits  v.  IJt/iicn,  7  Eq.  371 ;  Cot/iii>i  v.  Leivits,  8 
Eq.  708;  Diajdu/e  v.  Dnydalo,  U  Eq.  234;  Tomkins  v.  Colt- 
hurst,  1  Ch.  D.  ti20;  Furqiiharsoii  v.  Fht/cry  3  Ch.  D.  109  ;  not 
following  UciiHman  v.  Frt/er,  3  Ch.  420. 

If  the  personalty  is  exhausted  in  payment  of  debts,  pecuniary 
legatees  may,  by  virtue  of  the  doctrine  of  marshalling,  stand 
in  the  place  of  credi  'r«  against  real  estate  descended  or  charged 
with  payment  of  dobi       See  under  Marshalling. 

Legacies  may  be  given  in  such  a  way  as  to  be  primarily 
chargeable  upon  somo  particular  fund.  If  the  particular  fund 
is  primarily  liable,  leaving  tlie  general  personal  estate  liable  if 
the  fund  is  deficient,  the  legacies  are  demonstrative. 

For  instance,  a  direction  to  pay  a  particular  legacy  out  of  a 
particular  fund  may  have  the  effect  of  making  it  payable  pri- 
marily out  of  that  fund.  Iluncox  v.  Abbey,  11  Ves.  17!>; 
Ldinphiir  v.  JDctpard,  2  D.  &  "War.  00. 

Legacies  may  also  be  charged  on  real  estate. 

A  direction  to  executors  to  realise  such  part  of  tbe  testator's 
estate  as  they  think  right  to  pay  legacies  is  to  be  limited  to 
property,  which  the  executors  take  as  such,  and  does  not  charge 
the  real  estate.  In  re  Cameron;  Nixon  y.  Cameron^  26  Cii. 
D.  19. 
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It  would  not  be  »ato  to  a»u,u„.  th.t,  where  land  i,  devised  to 
an  xeou  or  b,.„efi,.ially.  and  he  is  diro.lod  ,o  ,,a^  lo,,.™,  ,1 
and  .  .h„g„d  with  the  h.,„,,e,.  It  i,  „  ,„est'i„'  of  eon^r  ! 
tion  m  each  case.  Tlie  direction  to  ,my  leRacies  nmv  l,n  .0 
connected  with  the  devise,  or  there  „.a,  [/.SZ^^^lZ 
of  intention,  as  to  charge  tlie  land. 

A  devise  to  the  o.^ecutor  on  condition  of  his  paying  a  legacy 
W,  or  with  a  request  that  he  will  see  the  will  ,lLla  ,7^ 
word,  whereby  , he  testator  charges  tho  executl.  wi.h  p.a yi  . 
dev  s  d  t„  ,t„  ^^^^^^^^^  ^,^^__^,^_  ^^  ^^^^  ^^^^^^  nd 

hat  legacies  were  ,0  be  paid  by  the  executor,  ,0  whom  alii" 
<Ievise  of  realty  was  made,  followed  by  a  gift  t„  him  Tf 

rasidneof  the  personalty  after  paymcnt'ofdil;:,,, 
n  uffieien   to  create  a  charge  (,/,      ,,7,,  v.  ,n„.  ,  Atk    W 
W  ;  AM  v.  ,.>„.;,„„,.  ,  Vcrn.  .28  ;  1  li,.  Ab,  m,  ,,4       '. 
Cms  V.  Av,n,u„jtu,,,  U  B.  150;  10  Jur.  ;i4;j.  1-,  i     r  V.     i;-' 
^vhere  there  was  a  devise  of  the  residue 'of'    ht' rtu.i       ' 
Park,;-  V.  Fciriil,,!,  2  S    &  St    VI9   , /,  ,       T^ '     '' 

/w..2jnr.N.s.io.or..L::^,r;;.;:,;';i-'- 

It  .s  now  settled,  that  a  devise  of  the  "  residue  "  of  the  real 
and  personal  estate  charges  legacies  upon  the  real  estate 
|..*  V.  i.™,™,   -  U.  L.   689;    /«,vZ.„,V„,,   ,2Ch.D. 

S»"M  V.  Smith,  (1899)  1  Ch.  3C5  ' 

Oa    the   same   principle,  whore  legacies  are  given  and  the 

over  whioh  he  has  a  power  of  appointment,  the  legacies  are 
charged  on  property  .ubieet  t.  a  special  p....  of  .ppoinle" 
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Ohtp.  LX 


Charftc  ou 
reultr  in 
exoneitttion 
of  pvnioD&ity. 


DflTisee  of 
land  flubjert 
tu  let^ucv  not 
peraimally 
liable. 


I'TiTii^nblo  ill  fiivmir  of  the  lognti'is.  (riimrbrd  v.  iJuim,  1 7  Ivi. 
4(i:>;  M'l)  (IS!).-,)  1  Ch. -IIW. 

It  is  not  iniitiTiiil,  wliL'tlior  iutorfnta  in  laud  havo  brcn  iilrotiily 
(Iovi?cd  l>y  tlifwill  or  not  («),  nor  wlictlior  the  ivsiiluiiry  gift 
follows  or  iirci'i'iloi'  tlin  legacies  [h).  ami  llie  rule  npiilics  to  a 
logiicy  given  In'  a  ooliiil  as  an  aililition  to  a  legaiy  given  by 
the  will  ((■).  liiMli  \.  Ililr«,i  Mad.  l>-7  ;  /•'/•(»«•/»  v.  C/niioiv, 
Kay,  Vio ;  HV/rr/ir  v.  Jloiall,  3  K.  &  J.  VM  (n)  ;  lil/iolt  v. 
I)nir«k!/,  10  Oh.  U.  3-«  (4);  He  II,(// :  Holly.  Hall,  51  L.  T. 
86  (,■). 

The  cluirgo  extends  to  real  estate,  wliieh  is  enumerated  in  the 
residuary  devise.  Tlwniiim  v.  llillhoiisr,  7  W.  It.  3-i.';  3  Jur. 
N.  S.  .5ti;i  1  lliai/  V.  Slirem,  1'.'  Ch.  1).  Iti2 ;  see  Ciisllr  v.  Oll/rlt, 
16  Kq.  330. 

The  faet  that  the  executors  are  directed  to  pay  debts  and 
legacies,  the  residuary  realty  and  persoualty  being  devised  to 
otlicr  persons,  does  not  take  the  case  out  of  the  rule.  /»  n 
lirimb' ;  Itnmkf  v.  Rooke,  W  Ch.  1>.  6  iO. 

Where  the  testator  first  deals  e.-cclusively  with  his  personal 
est.ite  and  allots  it  out  to  different  objects  of  his  bounty  in 
particular  suras,  these  sums  will  not  bo  charged  <m  the  realty 
by  a  residuary  gift.     G:iitl  v.  Willinim,  2  J.  it  U.  42:). 

I/-gacies  may  also  bo  charged  on  real  estate  in  such  a  way  as 
to  make  lliem  payable  only  out  of  the  real  estate  so  charged  in 
ex.uierati.m  of  tlio  personalty.  Gillrm  V.  Slrcle  1  Sw.  24; 
Joim  V.  nriicc,  11  Sim.  221  ;  Ihhrh  v.  i^.'-c/.v,  1)  Sim.  330; 
Ion  V.  AsMon,  28  B.  379;  Ditkiii  v.  Ediianis,  4  lla.  273; 
Bimmi  V.  Nohh;  23  L.  J.  Ch.  236  ;  In  re  NeeMiim  :  Rohumm 
V.  Ntedham,  54  L.  J.  Ch.  7"' 

A  devise  of  land  subject  to  the  payment  of  a  legacy  does  not 
impose  on  the  devisee  a  personal  liability  to  pay  the  charge ; 
and,  if  he  sells  the  land  for  its  full  value,  he  is  not  bound  to 
account  to  the  legatee  for  any  part  of  the  purchasc-monev. 
Neicmmi  v.  Kent,  1  Mer.  240;  3  De  G.  &  .1.  511  ;  Jilhnl  s. 
Eilye,  3  De  Q.  &  S.  502. 

The  will  may,  of  course,  be  so  expressed  as  to  impose  « 
personal  liability  on  the  devisee  if  he  accepts  the  devise.  See, 
e.g.  Pirkirell  v.  Spencer,  L.  R.  7  Ex.  105. 
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^7^'-  V.  /,„„,,„„,  ,  ,\    ,:";;;;>    f~"'  ■'-  l"--0-  liablli,,.  J.;.;.^,,^ 
lint  whcTO  oi..i..iik,  wort-  .i;r,.,.t,.,l  .,  1 

anJ  income  of  real  a,.d  „1  ,  T       ,  ,'""'  '""  "'  "'"  "•'"'  ^ 

convert  tl.o  roaltv  ,1  °  "'"'"""  ""J'  ''"■''■'i""  'o  h""""',™ 

rateable,  on  .:!;„:;:,''';';"  T™  ''^'"  ■"■-'■'^'  "■"  "f  •.".■.  -'■'r:"a 


OVmv,  !)  n„    ._;^._, 


bo  a™lt   «-i,h  as  ouo  f,„„l.      /,,/,„„. 
J.-...^atthet..ator.aeat,..      ...M,  v.  ;:i 'l' !^,i!L, 

"•'i.eirea,,ital  value.     L. ,  ..  l^Jt^'^l ^^  ""  ^"'^''^'^"^' 

In  several  ea.ses  questions  l.ave  arisen,  how  far  a  el.a,-..     f  „      . 
^g".Mes  „„  real  estate  extends.     Does  it  extend    /       ,"  "-K  "t 

s|.e,.ifi™ll.v  devised,  or  m,.sf    it   h„   I     \   ,  ''•'"°  '■^■"- '» 

p<tate  9     Tl,»         .  '"""<^'^   '"  '"--i'luary  real  '""y 

fswe .'     The  question  is  one  of  constru,.tion  """"'*■ 

.."i::.i'.r;is::; ::;,;';;:;:». "•- 

is  ltd  \"°;^""."'7  ^--o.  '-d  speoifi.l.,  dvi;ed 
HI  ;  see  M„.kel!  v.  /W.n-^^.^,,,  ;;  d.  j  ^^'^  'ijs  ;  '  •, 
14  Kq.  4.06.  '■*  "J-^^-  S.  161  ;  J/,„„,„  y.  ^,.„,„^,.^ 

.:c:!nl  :ar:;~  °^  '"^  -^"  -^  »p--«e  ^0^.3  are 
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ADMINISTRATION. 

See  Mtiniioi  v.  Giutmr.  11  Eq.  4JU  ;  Cormat/i  v.  >SfiuiiHf  17 
L.  R.  Ir.  '>!>>;  MrCtirf  y  v.  MtCWfu;  (1897)  1  Ir.  8« ;  affd. 
(IH'JH)  A.  C.  IM. 

If  thi're  is  a  pMUTal  rhnrgo  of  logacics  on  real  estiite  by  th» 
will,  land  Hpecifiriilly  duvis'd  by  a  codii-il  may  bo  tiikoii  out  of 
tho  cliargo  iu  tho  will,  Wlurfer  v.  Clai/doHy  10  B.  109  ;  Qmiit 
V.  Uan-n/,  b  L.  II.  Ir.  0:>J. 

And  (1  rcnt-charj^i)  or  annuity  issuing  out  of  tho  land  ha« 
priority  over  legacies  t-imr^-  d  upon  tho  land.  Creed  v.  Ceeed^ 
11  CI.  &  F.  -iin  ;  In  re  Jtri.pjH :  lUiifijH  v.  (icorge,  2!J  W.  It. 
925.     See  Coore  v.  Toihf,  7  D.  M.  &  O.  520. 

The  question  has  also  arisen,  whether,  if  the  legacies  are 
charged  ou  realty  if  tlie  iiersoualty  is  insufficient  and  the 
personalty  is  sullieient  at  the  death  but  becomes  insufficient 
owing  to  a  devastavit  by  the  executor,  the  charge  takes  effect 
or  not.  The  authorities  in  Ireland  support  the  view  that  it 
does  unless  there  is  something  in  the  will  to  limit  the  time, 
when  it  is  to  be  ascertained,  whether  tho  charge  has  taken 
effect  or  not  [a).  Lord  llomilly,  on  the  other  hand,  took  tho 
opposite  view  (/<).  In  ir  Miiftfifn  Kxtnte^  14  Ir.  Cli.  ''J55 ;  In  ir 
Brndfonrs  E^^Uite,  (IhOD)  1  Ir.  251  ;  MvOu-fhy  \.  MvCarth', 
(I8i*7)  1  Ir.  80;  affirmed  on  a  different  point,  (1898)  A.  (J. 
181  {n)  \  liiehfituhon  v.  Murfaii,  13  Eq.  123  (h) ;  see  also 
Hepirorth  v.  Ilill,  30  13.  470.  Ihmhle  v.  ILnnhle,  2  Jur.  090, 
and  Ilotninl  v.  Chnjfer'*^  2  Dr.  &.  8.  230,  perhaps  support  the 
Irish  view,  though  there  the  defaulting  executors  were  also 
devisees  of  the  laud. 

A  legatee,  who  has  a  charge  upon  land,  can  enforce  his 
charge  by  appoiutment  of  a  receiver,  but  he  has  no  claim  upon 
back  rents  received  by  the  devisee.  Er  parte  Wilaoii,  2 
V.  &  B.  252  ;  Greslet/  v.  Adderley,  1  Sw.  573 ;  Garjitf  v.  Aldn, 
37  Ch.  D.  48. 

If  real  estate  is  charged  with  the  payment  of  legacies,  and 
the  real  estate  has  to  contribute  to  the  payment  of  the  debts, 
the  legacies  must,  nevertheless,  be  paid  la  full  out  of  the  real 
estate.  Raikes  v.  .£ou/^o»,  29  B.  41 ;  la  re  Samiders  Bavies; 
Saundfirs  Dai-iea  v.   Sannderg   Daties,  34    Ch.   D.   482 ;   In  rf 
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Bomlm  .-    Kalio„„l  p,.ori„a„/  I)„„l-   of  F„„,  „  ,        r- 
(1S94)  1  Ch.  (if);).  ■'   ^'"■''""•'  "■   C":.,„rtl,     ct.,.  IX. 

Difricultif.   used   tormnU  to  nriso  ns  (n  (I 

3  U.  C.  C.  00.        '       ^-   '^  '^  '^■''  ^'  ;   -V"'™/„.  V,   .)/„,/,„, 
Such  questions  can  no  Innrtor  „„•«„      i,,,,  , 

.1.-.,  ..I  ,..„  „,„,  TS...t^:r:TrT'- 
S:;i;;::r::;;;:-nr"'r"  V'''--: 

or  the  e.p.,.„  „f  „..„„„,,,  ,„,  ...el  r  ,  ;ei   t^l  I?" 

of  priority  ,-„te.  .,.  """^  •  *"^'J     ' '«  ""J-  'juestiou  f »™-ry 

mu«t  be  added  to  the  legnnv    h    e  wi  1  ,  ^^"■""'  "'"  ''"'^• 

-  made;  thus  the  value  of  the  anouitv  of  ™  .J:.:^^'    ^ """ 

-  dead,  .  the  su.  of  the  pa.rnents,  wi.i.h  would  l.^I' beT: 


M5 


,   lloMk^L,te,^ 


to 


■;#*^' 


i 


8tH 


ntf .  u. 


Lrgnrj  in 
U«u  of  dowi 


Lrffacy  to 
Mtlafj  debt. 


Lvgsry  to 
•xftutor  for 
hi"  tnmtjie. 


Tim*  of 
payment 


\DMINI8TKA'riON. 

ninili'  to  Mm  in  rc(]«'(t  of  it ;  uiul  tlin  viilini  «1  ti  r<!vi'r»ionnrj 

fimiiiilv,  wliiili  liiiK  I'Mirii'  liil"  |i"«»c--i"ii,  in  il«  jiri'M'til  \iiliii> 
ncioiiliiig  ti  111"  (liiV'Tiiiiicut  liil.li's  lit  the  tinin  of  nliitomiiit. 
/.,V«  ony  nrniim  dcir-  on  it.  TiM  v.  /),.//.//,  ■-'7  11.  .'IV) ;  J'l.lli 
V.  Smil/i.  K  lv[.  ().m:I;  Ih/m  v.  Xrirlii-ihw,  .V.'  I,.  T.  .'jU';  In  fr 
Mil'-alli   M,t(ill/\.  Jl/uir<„f;  (l!Hi:))  'J  fll.  -r.'!. 

Tim  foiiii'  rule  ii|'iilli'.«,  wIhid  ull  the  ciiitiiiitiiutt  nrn  living, 
Unilli  V.  An;/, II',  -Jl)  II.  •.'•'li ;  In  re  U'llLiii'^  U'i/kiii>  V. 
JM/„',/,iiiii,  -.'7  t'li,  1).  7(i;). 

WhiTo  li'Hii(iii4  iiii'l  iinniiilii'a  nvi'  iliiirporl  on  r«'iil  ('«tuli>, 
po\Mr»of  (lislrim  nnrl  ™tiy  OTiifi'rricl  upon  llio  nnnuitanta  ilo 
rut  ;rivi'  till'  iinniiitifs  inioritv  ovir  tlio  li'^atoon.  Unjin-  v.  i?n/«r. 
3(li.  D.  711. 

I'linrity  of  p  ncrnl  legncirt,  iiitrr  »f  . — 
II.  As  li'lwccn  goniTiil  Icunlccs,  a  l-fary  given  in^trad  of 
dun  IT  liw  iiriorily.  JIh.inr  v.  Morn  I,  '.'  \'(K.  Sin.  4'->()j  Jf.nlli 
V.  Iliiiih/,  1  Ihim.  .')4:l;  Aornll  v.  (Union,  14  8im.  SiS ;  i)iV/v. 
Br//,  (i  Ir.  Eq.  -J' !)  i  7Mf/V.«  V.  Bii^/i,  I  You.  :)11  ;  SliiliMmiiilt 
V.  /,(//,  1  Sni.  &  0.  4JI. 

A  lignr^y,  liowovcr,  in  lieu  ot  dowor,  wliiTo  the  testator  has 
no  liiiiil,  out  ot  wliicU  tlip  widow  i»  dowul>le,  or  disjiosi'S  ot  lii« 
liind  l>y  his  will  so  as  to  de-troy  liiT  dowir,  has  no  jiriorily. 
Ann  v.  Siiiiimin,  5  li.  .'15;  Itnper  V.  Unpn;  :i  (;li.  D.  7 1 1 ;  /«  /c 
Grfenicmj'l :  flrfinmiod  v.  (iniiiicool,  (18l)'.i)  "2  Ch.  'JI)-!). 

A  legacy  given  to  satisfy  a  debt  hits  no  [iriority,  if  tli' 
creditor  elects  to  tnko  it  in^tl'ad  of  tlio  debt.  In  re  H'ediiiore . 
Wnlimrc  v.  U'ei/inorr,  (1007)  :>  Cli.  -'77. 

A  legacy  to  on  executor  for  his  trouble  has  no  priority. 
Ilrion  T.  Hfioii,  2  Atk.  171;  A.-G.  v.  RMii',  2  V.  \V.  'Ji; 
Ihiiinin  T.  V'dlls  It)  15.  a04. 

A  legacy  to  tlio  testiitor's  wife  for  her  inimedioto  require- 
ments has  no  priority.  1)1  lor  v.  JfurrrI,  2  Ves.  Sen.  4-.'ii; 
Ciiyiioiy  T.  Cdxdion;  G\  L.  T.  110;  In  re  Sr/iire:lir'i  /■'s/i'.  ; 
Oppiiiliriii,  V.  Hc/uiKhr,  (18111)  3  Ch.  41.  In  re  Uanhj,  17 
Cb.  1).  7'.'8,  must  be  eoutiJercd  overruled. 

b.  Legacies  payable  at  the  death  of  a  tenant  for  life  or  at 
seme  other  future  period,  dn  not  .iKife  before  other  !egr\!i.'« 


ummL 


Chap.  u. 


t"-!..rity. 


■fh, 


r  f..„., 


PAVMKM   <iv  I.KdAflKH, 
■Vi'/,,-   V.    //,„/,//,,/„„,,  ;,   Xf„„     .^   ,.     .|.,.     ^,^^^^   ^     ^,,  _^    ., 

N.  II.  •'ill;   .\i,/,„.,m  V.  r,,,/,,/',  ;i  1 1  .1,  ,n  s.  r.y;, 

Thf  »„r,i, "  i„  fi„,  fi,.,t  |,i,,„.  •. ..  i,,  „,„  ,^  ;^;'  1 1  _^  ^^ ..  ^  _  ^1^^ 

wor,I  •■  „ft,.,«ar.N,"  ,.,...!  i„  i„lr.,.lu,i„u-  1,.^-,,,  i, .  ,1,,..  „, 
rnoiity  (,(,(«, •cii  tliom.  /7,,„„/,,  V.  /■;.,■,„.,„  I  c.il  |,,.i 
Ml  l(»  Jur,  -IX.1 ;  //,,  ./„„  V.  /;„„/,,  -t  Mm.1.  I,;:';  ;/■/„/','/„,„  ,  > 
A'W,.,  7  I.  T.  \.  .S.  .lud;  „.„  /„  ,,  //,„.,,„,  „.  ,,^  ^,  /,,^^  , 
17  Cli.  I).  7:iN. 

Annuiii,.,  t„  l„.,.„n„.  ,,:,y„I,|„  wl,,.,,  nil  tho  !..;..„,  i,.,  ,  ,  .  ,.„,, 
aii.I  uiiiiiiili...,  [i.yiil.Io  irimi.'  liat.lv  ul,„i,.  ,„„■,  ,„„.„      /  ,,/, 
V.  IJ„/,/,  I.I  L.  li.  In,    |s|. 

'■  ■""•  '"f"""  fe'iv.' th..  Mipiinsiii,,,,  ti,.,t  tii.Tr-  n;.:  1 

more  th.in  ,.„„„;;!,  ,„  ,„,,  |,,|„,  |„. ,„,■„,_  „|„,„  ,|,.^,        ,  _^,   ^.    „ „ 

«..'"«»,  'J  1'.  w.  •.' I;  .S7,„„„„,w  V.  //„//./,,,,  |.,  si,„  ,..  '", :;,;;:;, 

An.l  n  dinvli,,,,,  timt  ,,.,t„iu   l,.i.,u.i,.,  j-iv,.,,  f„,  lif.,  „r,.  ,„  ,,.,„,,.,,„, 
bwnmo  a|,i,li(.ubk  on  tho  (li.,,tl,  „f   tliP  l,.i..„t,...s  to  |1„.  ,„,v    l'-»P|li«lJ« 
nK.nt„f  o.l„Tl,.«,.,.io.,,vill  Kive  tho  K.g„„.,.,  f,„  U!.  y,u!,Hy   "'''"•''""' 
ami  11  V.  Jlivirii,  I  Km.,  -j'.j  "     >'fai.»«. 

A  logucy  nmy  bo  given  i„  .mcI,  a  „•„,•  uh  to  (,„  it-df  wl,„t  n i„,„ 

may  bo  nillcl  a  rosi.lunry  l,.g,„y  so  ns  not  to  1,..  ynM-  till  '"■""^ 
thootk.rl.feMcies  Imv,.  l,i,,.„  ,,„i,l ;  f„r  insl™,.,.,  it  l,.:.,„i...  .„.• 
given  gonon.lly  ami  then  Iho  resi,l„e  1,  given  upon  tru.t  to  ,my 
further  lega,.i,8.  //«y„„  v.  Jf„,,„.:,  :|  I),  M.  A  ([.  o!IO  •  /„  „ 
.V«/,mr.-  Jirmn,  v.  J/„/„„,,  (18:,7)  1  ],,  .■,;,.  /„  ,.,.  1,.^,^,^^. 
'^'I'll/i  V.  Siiii/Zi,  (1,«9II,  1  t'li.  wr,. 

When  a  partieular  legacy  i,  given  and  tho  n.i.lno  i»  then 
Ui.lnl,ute,l  m  orrtuiti  sun,,,  the  ,mrtieula,-  logaey  has  ,„.i.„-i,y 
over  all  tho  others.     (1,/,//  v.   inm.iim,  i  ,J.  A  H.  l.'i» ;   goo  /„ 
'V  Iliirilii ,.  HV//«  V.  Dttririrk,  1 7  Ch.  D.  7'M. 
I'riority  between  general  and  r.  siduary  legatees  .— 
I'.  As  a  general  rnle,  the  re.idu.iry  l,.gate,.    h   enti.led   too™.,™, 
«".h.ng,t,ll  all    tho  ,,aMi..ul„r  le^a-ie..  giv,„  l,-  „,e  will  are 
sntNfied  in  full. 

Where  a  f.m.l  is  wt  apart  to  pay  annuities  and  h  dire  ted  F,n,d«t 
np  n  the  de  ,th  ul  tho  annuitanla  ve-iiedivelv  tu  ia:l  intj  the  "i'""  to  p.y 
'■■  -1..<S  if  the  fund   is  in-ullhient  to   pay  tho  unnuities,  the  °"'""""'' 
rp«,duary  legatee  is  entitled  to  nothing  till  all  the  legaeies  a.,d 


iriluc. 


aniiiiitius  hare-  been  paid  iu  full.     Ai 


'O/./v.  ArmM.  2  Jl.  i  K. 
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374  J  Anderson  v.  Amimoii,  33  B.  223  j  In  re  Toottifs  Estate, 
2  Ch.  D.  028. 

And  when  two  legacies  ore  directed  to  be  ptiid  out  of  a  fund, 
which  turns  out  too  Fmull  to  pay  hotli,  and  one  of  them  lajises, 
the  otlier  legacy  gets  the  benefit  of  the  lapse.  In  )-  Tnnnn  : 
Ea:h-rs  V.  Ituilm,  4.5  Ch.  D.  6(1. 

h.  It  would  seem,  that  a  direction,  that  in  the  event  of 
insufficiency  of  assets  all  the  beneficiaries  ore  to  abate,  does 
not  entitle  the  residuary  lejjatee  to  a  fund,  which  is  released  by 
the  death  of  a  tenant  for  life,  hi  re  Li/iie's  Es/ale  :  SiinilH  v. 
Li/ne,  8  Eq.  482. 

On  the  other  hand,  if  annuities  are  directed  to  abate  ir. 
favour  of  legatees  or  rite  rermi,  in  the  event  of  dcBcient  assets 
the  abatement  is  permanent,  and  a  fund  falling  in  is  not 
applicable  to  increase  gifts,  which  have  abated.  Fiiniier  v. 
Millx,  4  lluss.  86  ;  Ilielieug  v.  Ilir/iiiis,  2')  W.  E.  249. 

c.  Upon  similar  principles,  where  assets  have  been  lost  after 
the  death  of  the  testator,  the  loss  falls  on  the  i.-iiluary 
legatee  in  the  first  instance.  Wilinot  v.  Jinlim,  i  1.,  401; 
Baker  v.  Farmer,  L.  E.  3  Ch.  537.  Dijose  v.  Dijone,  1  I'.  W. 
3u5,  is  overruled;  see  Fonnereait  v.  Poyntz,  1  D.  C.  C. 
478  ;  llump/irei/a  v.  Iluniplircijs,  2  Cox,  186  ;  Bilker  v. 
Farmer,  aujira. 

Where  assets  are  wosted  after  some  legacies  have  been 
satisfied,  the  satisfied  legatees  cannot  be  called  on  to  refuml 
by  the  other  legatees ;  and  similarly,  if  assets  ore  wasted  after 
one  I  of  several  residuary  Icgotees  has  reeeivtd  his  share,  he 
cannot  be  called  on  to  refund  by  the  other  residuary  legates. 
Feniciek  v.  Clarke,  4  D.  F.  &  J.  240  j  Peterson  v.  Peterson,  3  Eq. 
Ill ;  In  re  Winstoie :  Frerc  v.  Vinsluii;  45  Ch.  D.  34'J ;  In  n 
Lepine :  Boteselt  v.  Ciilrer,  (1832)  1  Ch.  210. 


Oootnne 
•uted. 


VI. — Mahsiulling. 

A.  O'cnera!  Hales. 

Lord  Eldon,  in  Alilrieh  v.  Cooper  (8  Ves.  382,  388),  «iv= 
"  If  a  party  has  two  funds  ...  a  person  having  an  inter'  f! 


,««i.iBifci-  'ii^~«»j'  msiik^-  j^^amfriasm 


^AaiJk'iv  .iwFi^ivrwj 


MAHSnALLnfO. 


ill  one  oiilv  h. 


84> 


resort  to  tl,„  ,„h„"  i^l"'  """'''  '"  '""'"'  "'"  '"""^'^  '"     "-■  "• 

both";  „„;  t    mn  .'V"~7  '"  "'^"  "'"^f"^"'™'  »' 

i-„;„tj^:^„t'2.i",:t:,;r.::;'""^.'"^ 

SM.  /„  ,-,.  A-,.//,/,  (i  Ir.  C'h.  :(!)4.  '       *'-■'": 

An.l  wl„.i-o  A  devises  \Vl,it,.a.iv  ,,11^  lJl,,k-R.,v  f  ,  T    i 

with ,, .«..,.„„,«  „,,,,,.^,,,  ,,,^,2;;!'';i'-^;™^ 

r  -'---I  -  l«.>ing  tl„.  lo.a..ies,  i,  w„„l.]  s  en.    I       r     , 

-'/■r,„y/,,;  V.  j/T«,./,>,  (,.,,,41  1 1,  ,„„.    ^   '"      ^^  '"'"'■■'■'•• 

The   two   fuuJs   „,„st   l„.lo„.  ,0   the    .s.,„o    ,„,.,„     „.   ,„  ^,,,        „ 
w.iimiug  iindei   liim.     i>,«„,/„,  ,..  <•,«/,„„    r    !■    ■>  ""'''""1" 
■l-a-JlI;  TJir  Vliiomjia,  llniM)  V   I  '  ■"■'""-''"«(.. 

Ihe  two  funds  need  not  he  m..noy  funds      ].'„,•;„,  ■.■      .,., 

iandl^d  di.  ...In.  ,„„ds,  so™e  of  .Li.    ^  in,  ,1    tTud  ot  "-■"'- 
-lo,  the  bill  of  sale  hohler  n.ay  throw  the  rent  so    i-  ,  f  ■"™''''  "^'^■ 

™  the  goods  not  i,..,nded  in  the  hiil  of  s,d,      /    t       '1',"" 
a  ha  anee  „t  his  lank  oa  ,.„..re.,t  „eeo,.nt  wli  ,.  W?,        t  ''^ 
"u-lhehasa  dehit  on  loan  aecou.t  whi.-h  i.  seen    d      . 
n...U^a,  to  have  the  hank, 1  o,.t  of  tnl.       :;^ 

WM|'*».^).Ir.«.;see.V.,.„.U,,,,,,,0,,:,^  ^';^;■ 
.tte..e„.ast,,„tw•ofnads™d,.,„,„„,,,,„,,,,i;,„,„^^'^ 
^M.     J^or.nsta,.oe,ifAhasaehar.o,.nafll„„d     ,: 
■'t  act™.   ay..„st  C,  U  ,vho  has  a  ehar,..  on    the    ,■,.„,:, 

™noto™,peIAtoresorttohisri,htofa.,ionso,;,      :S 
"■^  f™j  free  for  B.     m  Aral,,  :,  Jnr,  N.  S.  41: 

The  two  funds  ,aust  be  available  for  th.  li,.,   '...dito,.  ,.,.d,.r 

sa,ne  en^nnrstaaees      For  instanee,  if  ti,,,.,,,..  ,„,,;'  ^ 

mis  one  of  wh.-h  .s  .snbjo.t  to  a  lien  for  li.eir  e.v,u.,.vs  thev 
-..otbonnd.nfavo,.rofa,,.sonwhohasaehargeu,,o;.tt;; 
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fund  to  pay  tliclr  expenses  out  of  the  other  fund,  which  they 
could  only  do  by  way  of  Fot-oif.      Jl\U  v.  Smif/,,  m  Ch.  D.  1!»2. 

Thf!  equity  may  of  coursu  be  destroyed  by  the  contnu-t  of  the 
parties.  For  instance,  policy-holders  of  a  Life  Assurance 
Company,  who  by  their  contract  are  entitled  to  be  paid  out  of 
limited  assets  after  satisfying  all  other  prior  charges  on  sucli 
assets,  cannot  marshal  so  as  to  throw  on  the  unlimited  assets  a 
creditor,  wjio  has  a  charge  on  tlio  liinit<'d  assets.  Their  contnu-t 
gives  them  tlic  surplus  only.  In  re  Jiifrniaitoiin/  Life  Axmimiin 
Co.,  2  Ch.  1>.  47(j;  In  re  Mu>nr\  Tm-sfx,  8  Kq.  110;  In  >r 
Lmuhr\  E4iiti\  11  Ir.  Ch.  aiO. 

The  equity  is  not  avuihibh'  on  behalf  of  the  debtor  nor  on 
behalf  of  his  judgment  creditor?,  who  take  only  the  interest  1h' 
hiniself  has.  Un^thiti  v.  Anhranl,  L.  K.  4  H.  L.  4S(;,  "jOO,  r,!!] ; 
see  Sfurh-  V.  Anlinn-il,  S  Ir.  Ch.  4,'i). 

It  does,  however,  apply  in  favour  of  volunteers  claiming  by 
grunt  or  devise.  Altirhhj,-  v.  i-'o/7.r.s  (18--10),  9  L.  J.  Ch.  '\:  \ 
4  Jur.  'JO,  and  the  cases  cited  below,  where  assets  are  raarshullnl 
in  favour  of  legatees.  Alihiihjv  v.  Fvrhi>^  was  put  upon  otln'f 
gi-ounds  in  In  rr  Li/siKjht" s  E^ffftr,  (1J)(K()  1  Ir.  'S-i')^  where, 
liowevor,  the  view  taken  of  tlie  doctrine  of  marshiiUing  is  net 
ill  aceorclanee  with  the  authorities.  lUxizman  v.  JohnxUoi.  i 
>Sim.  ;J77,  was  probably  well  decided,  though  the  last  paragraph 
of  the  lieaduote,  which  states  that  the  principle  of  niarehallinj: 
securities  is  nut  applicable  as  between  volunteers,  goes  too  far 
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B.  Mayi^halling  an  betn'ccti  Siciircd  Ci'et/i/o'-y. 

The  e(|uity  applies  in  the  case  of  creditora,  who  hold  wcuri!!- 
for  their  debts. 

It    has    indeed    been    suggested    fAshburner,    l*rineiipl<  - 
Ivpiity,  p.  28(>),  tliat  in  the  case  of  S4>4'ured  (rcditc»r«  tl;  i 
no    indeiKMident    equity  to   marshal,  but    that    what   ix   eil. 
marslialliiig   is   "merely  the   rt^sidt  of   working  out  su'(t -iv 
rigiits  of  redemption."     I'ut  tliis  \iew  is  not  Itfinw  out  1a  i  > 
authorities.     It  is  true,  that  a  second  mortgagee  may  lrt\'' 
much   better   right,  than  a  mere   i-ight  to  marshal  secuir.'- 
He    may   be    entitled    to    redeem   a   prior   mortgagee,    wii"- 
mortgage  iucludos  property  not  incir.ded  in   his  own  s. .  r.n: 


«.;_^'  :smsff&^M," 


MAIisirA,, 1,1X0. 


one  nsgrogato  f„„rl  t„  ,„,.  t,,„  ,.„,:  !  S"euntios  „s     Ch,p.  w 

't:,rT"r ■■  «c  ""J!" ''■■'•'■  ■" 


Si  I 


^tat.»  .1,0  rule    W  .  sZ    '  "'""  '"■'"'"'■  '  -^'^-  ^<'.  "'*, 


i»  not  in  mort,..gn  to  tl-  ■  .1  '■"""  ""'''   "'""'' 

"'  -ti.,f,  tho^fiL . ;,;  r  Izirf'  ^"'^' '"  •"'«^^«"' 

■lifferent  i,,..^;,.-  "'      '''  ""'  '■'*"»«  '''■- '1-1   U>  two 

Absoiif.-   of  noti.-,.   t„   tl„.    «.,   „i 

I(m,-,k..,n..,Mfr.T<„,,.th,,Mli..  first  n,ul^ 

It  "  -ilv.  irnmat-rial,  whether  fj,.  ,„■„„.,.(,.  ,„rf       .    ,    ,       «■"*■-"  l"-U  l,y 

'«i'l«M^.a,,.e  the  Court,  ,.,u„;„;i;^;,j^:,    ^'^^  ■■■■; 
^^^«a,.e.  deei,,ed  „^,i,.t  h^  „„  :,,,.^  '^^^^  "'""" 

Jje  eir,„n,»tance»  may  be  such   -is  f      1    ,     '    ., 

-"-  vr'^^-rfy  z  oonv::,:',:;":""''  ,'■'":  '•"''-■'■'  ^--" 

"  "'•    mortgage,  ..  fettl  ,      '        ',':"     "'"' ''  T  ""'''"' 

^-..^..i.r«  .ere  .t„,i„„:i';i  ;::■;;;--;:;- 

fg..ce=  =..  far  ,.,  ,,u,^,i,io  ],y  „„,„„,  „f  „ 
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ADJIINISIHATION. 

flrst-mentioned  i.n.i.ertv.     Iloaziiirni  v.  Johmtoii.  :i   Sim.   :irr, 
o.vpUined  in  Afr,.,r  v.  W.il..  T,l.  &  (i.  t.  Sub-  i''-'.  -"'"• 

Ana  In  n  h,mln\  Hd.ilr,  11  U:  (,'h.  :ili;,  was  do,  i.le.l  up.,ii 
sirailur  bvoiiuiIb.  Thero  tlw  cutriict  uf  tl.u  se.^iul  iuortg«p--e 
was  lifld  t.,  be,  that  ho  w.*ild  ikX  'loiiii  afpim^^  the  e»l:ito 
infliided  111  his  mortKMi.'o  uWil  aS't  tlic  lirst  m.iH^'agco  li.id 
licen  suiisti"!  "ut  of  rt. 

The  oii'fflty  j>re?:ul«  »i'ain-t  a  suKsty  I'ir  t.,,'  luurtgii;;..!-. 
7V././  V.  /.,»/.'■,  ■■:  1).  M.  4.  <i.  -"h,  J^'il.  f*'-':  •^^"'''  ^'^  '""■""■■• 

J II.  &M.  4">r. 

h  also  pn-vaiU  ,.i5*iiirt  the  Iriii-tcc  ill  bavUnilitoy  (.'),  una 
,  ■..rutio.i  <TOditor»  ..(  th-  n.,.-li;at;..f(''j.  Il'il'l'iin  v.  7/. /./" .-, 
;>,  Or.  &  War.  IT:;  />  /..-A  //«,//.,'/,  1  Dea.  -'SS  ;  TM  v 
i,.f,r,  10  lla.  110.  r.7;  ;i  I>.  M.  &  II.  S.",?,  OT;  hi«rm.  - 
..  (Mrnurll,.,,  .i  J'lr.  N.  ■•<.  1'"!':  '''"""'  ^^  ■'"!/"'"■  -'"  1''- 
61 1  («) ;  In  rr  Li/m/r.s  /.V,,/, ,  I.  K.  1  K.i.  ■■>'■><■ ;   ('""J  v-  ■»"■■■ 

W.  N.  l«9:i,  l-i:i  ('')• 

And  it  prevaiU  against  volimtocrs  claiming  under  iho 
mortgagor.  Lnn,..,  v.  lh,W  of  A'hul,  2  Atk.  lit;  f/M  v. 
Iloirdfil,  ll89:j)  o  t'h.  J4,  7-;. 

But  the  equity  is  u..t  within  the  rule,  that  the  assignee  ol  uu 
'  equity  takes  sui,jeet  to  equities.  It  may  lie,  tliat  the  ciiuiiy 
may  never  arise.  The  6rst  mortgagee  may  pay  liimself  out  of 
the  pr(q.erty  not  iueluded  in  the  seeou.l  mortgage,  or  the  pro- 
perty  iiuluded  in  the  second  mortgage  may  be  sufficient  to 
satisfy  both  mortgages.  The  e-juity  is  only  a  possibility 
until  the  time  for  distribution  of  the  funds  arrives. 

It  follows  from  this,  that  the  first  mortgagee  may,  it  he  thiiil* 
fit.   olfcctuaily  release    from    his   security   the    property    i.  ' 
included  in  the  second  mortgage,  and  may  thus  destroy  t!;.' 
second  mortgagee's  equity  to  marsh;il.     See  /*«"««  v.  i.'.i.  ' 
1  \.&C.  (.'.401. 

The  ecjuity  cannot  !..■  appli-d  to  ihe  iirejudiee  of  l-'.-u' 
ehiiming  for  value  under  the  m  .rtgugor. 

For  instance,  if  the  tw.  proi^rties  are  o.ortgaged  to  a  tin.  i 
mortgagee,  the  second  m.n-tgagee  eaniiot  marshal  against  ti, 
third  mortgagee.  »'.//,../.,/  v.  /.«'■'/  M.,.-,,!,.,/!,,.,.  17  W.  H 
;j.Jo;  U;<jl,oiii  V.  Cnv.'lli,  d-i  L.  T.  .JOl,  which  would  nod^iuM 
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TI,,.  ..qnity  of  re,I,.„,,,,|n„  „f  (,,»  ,„,,p,.rt^  „„  ,■,„.,,„,,.,,  ;_^  ,,^^^ 
8- "...    a„„1^-ago  m„y  1,„  mortp.^a.l  to  a  third  ,„„rt,..Ke,. 
In  (hat  ,™,.  ,h,.  ,eoon,l  „,oH.„,.„.  ,,„„„,  ,„„„,,„,  „ 
'"■  th.r,l,  a,„l  ,t  i.  „„t  ,„„,„,i„l  ,h,.,hor  the  ,hiM  „,„C, 
^  h.^s..ntv  with  or  without  „o,i..„  of  the  prior  „.„..,;.^.. 

■'■>i'...  ...*;  .„„  /v/w  V.  //„„„,.,/,  (iNi.:()  .  Oh,  04,  r-'  r.i    ■ 

I..    h,-s„  0,...  ,h.  right   of  the  ^,„„.l  ,„ortp,(.,.ei,,oi;,,v,.    v„„    . 

plMJIiTtlOS.  •        mo 

It  has  boen  sai.l  lAshburn.r,  MorfB.is.K  :i.sM  .l,„t  ♦., 

-j"H..  i„  ,.h.,.„  „„.„,.  th.  u  ,tJ^hiM  lt^!i::  Ji;f!;r; 

«ith  notio!  o     tho  fir'it  mon,™™     »i  ,  witl,  ii„ti,.u 

„,„r.l,„i         •        ,  ™""»?ng''.  tho  8 >u,i  mortpig..,.  can  "i'l-«r,.f 

marshal  „ga,.,s,   h,„.,  ,.i,i„j,  /„  ,„  ^  ,„,,,^  ,,^.^,,^,_  "^^^^     »"  .,.,.„, 

■c,o,l  ,1   „p„,.  ,u,.,,  ,  ,,i,,i„„,i„„,  „,„,  „_^  ,^^^ 
.Urorent  t.,,,„(y,  which  i,  ,li.,,.uss,..l  l.clow  ' 

Tl.o  „,ortg„s..  to  ,h,.  thini  „,o,tg„,„,  ,„ay  be  so  expr,,.,,  ,.  „„„  „, 
.......  o.,ly  ,vha.  ..™,ai,.s  of  tho  two  ,,.,,,ertie,  af,e,.  ,ho  '-'-• 

•^  .»..!  s,...o,„I  „.ortg„„.  an.  .a.isflo,].     In  that  case  the  ri..ht  """ 

f.he.econ^mo..,.„go„,o  n,a.,hal  agai.,,,,  hi,n  von.ai,,.     /„ 

."T.-h,.l  ,igai.i.,t  ll„.  s,,,,n.l  mortgage.,,  of  tho  other      Ft  ;.       ,  »■'">."•■  "f  A 
"-™:.l  .l...t  the  thir,,  ,„ortg„g^  La  no  Lu    ^  ,  ^J^  ="■ 


otH. 


f.   M.,r.l,»ir„„j  in  A.ln,i,n,l,„tm,  of  E,t„l,.. 

'I'l-^  ■  M..il  V  w.s  fro,,,  a,.  c,u-Iy  date  applied  i„  the  udn.lnistra 
t'"  .  "f  tho  estates  of  deeeasid  testators  and  iute»l      < 
"'1-r  the  <,ld  law,  real  estate  was  onh-  liab 


^'Ity, 


ii.  whioh  tho  h( 


a-edito 


■y  .Miii»i„.iii„, 


irs  were  hound.     S,,,  h  ei-editors  could  '•}  <"'""'•' 
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proceed  against  both  rral  an,l  ,,„r.„ml  .-I,,.,.,  Simj.lo  contract 
creditors  could  only  get  paymont  out  of  tl,..  personal  .-la  e.  I 
a  person  died  leaving  specialty  and  simple  .n„tr...t  d.Ws.  .nd 
the  spe<:ialty  debts  were  paid  out  of  the  personalty,  Icav.ng  a 
balance  insutfieient  to  pay  simple  cor'ract  cre.htors,  then  to  the 
extent  of  the  deficiency  the  simple  contract  crchtors  woo 
„llowed  to  stand  in  the  place  of  the  specialty  creditors  and  ^-et 
payment  out  of  the  real  estate,  S„,,ilt,,r^  v.  7///</..  1  V-rn. 
45^;  Near  v.  AMn-h„.  1  Eq.  Ca.  Ab.  144;  Ahh-ich  v.  (ooprr, 

The  nyht  was  not  lost  though,  at  the  t.me  of  payment,  the 
per«,n»ltv  was  sufl-wient  to  pay  both  specialty  and  simple  con- 
tract  debts,  and  o.,ly  became  insntti.ient  owing  to  a  devastavit  by 
the  executor.     £«/,■./ v.  r«'V«'''.  '  Ir- ^-'li' ■''''■ 

The  right  was  limited  t.,  the  amount  of  pers-malty  exhausted 
in  payment  nf  specialty  debts.  Interest  on  that  amount  was 
not  aUuwed  a,  ufrainst  the  real  estate,  though  the  specuilty 
debts  carried  interest  and  the  i«rsonalty  exhausted  was  an 
income-bearing  fund.  L,.,l,t..n  v.  Jln^.,  2  M-.ll  O'W  ;  Cr.nl.:'^ 
V.  Pii>ci:  10  Sim.  :i(»l. 

lu  the  same  way,  if  a  mortgagee  of  the  land  exhausted  .1,. 
personalty,  the  simple  contract  creditors  were  entitlcl  to  staad 
in  the  place  of  ti.e  m.utgagee  against  the  laud.  H  '/--  '■ 
Firl,li,.,  (iriH),  2  Vern.  TO'! ;  SM,,  v.  .SV/6//,  l  Kuss.  ^1*.. 

And  a  willow,  whose  p.iraphernalia  were  taken  to  pay  her 
husband's  debts,  was  entitled  to  be  recouped  out  of  his  r.d 
estate    liable    to    pay    those    debts.       T^v"".'/    v.    /7V'"'.'/.  ' 

P.  W.  7-'9.  ,  .  ,    ■    .•         I 

So  far  the  rule  works  well,  and  does  substantial  justice.  A 
man  is  bound  to  pay  his  debts,  and  it  is  only  reasonable  ,l,..t 
his  assets  should  be  marshalled  in  such  a  way  as  to  provM.  ti. 
largest  possible  fund  to  pay  them.  The  debtor  and  le,...-. 
devisees,  and  heirs,  who  claim  as  volunteers,  ought  not  tn  ,..- 
anything  until  the  debt,  are  paid.  Th.  right  of  the  c,.^.  r 
with  one  fund  ought  nr*  to  depend  on  the  accident,  whethvr  tl, 
neditor  having  two  funds  takes  .uie  fund  or  the  oth.r. 

But  there  aiw  ae^eiMinuuuu  ■-:    .:=-  - 

satisfactory.     It  was  soon   extended  beyond  creditors,  an^l  . 


MAKBIIALUNO. 


sua 


The  rul,.  doo,  not  app\y  t„  l.„,l  „f  „  ,,„„,.  .,,.j  i:,,^,,,,, 
Agnhi    if  IniiJ  ;„  j„..;.„]  s,,i,;„  .  ^  , 

|i»,-~»,....h.j:;i:  S  r,:::X:r:i,;;;:: 
::::=«t7— ;■";;■;,:; r^'*"""- 

-1..T0  .  an  express  eharg,,  of  deb,,  on  ,ho  n.!*/      ,  I 

""'^  t,-  .„fen.n,.o  fr„„,  a  g,:n,.n,l  .liroction  to  nay  ill  JT 

-Jl,  n. ;  WVW,.,.  V.  .1/,,,/,,  :)  li.  c.  c  y.v  n  .  /.j  .  ' ;  , 

'■'  l''«l<>rh-  EM,.,  (l!,„o)  o  ,.,,,  ,s..,^  •'  ^  -"^  ■  *""■  -"•' ;  '" 
ivajr,  LJ,,  in  a  c>,e  wluuh  came  befor,.  bin.  ,m,,r,.judic.e,l  bv 
";"""7"f  -"'«-Me.»mo  to  a  di.ferent  coi-b ii  but 
■    .-0  has  met  .ith  no  favour,  „„d  i.s  not  law,     I,    ,  ^ 

'l-'l'  V.  Hal,;  V-i  Ch.  D.  (1(10.  ' 

This  rah,  lias  not   been  altered  bv  the  Lau.l  T,.,,,  f       t  .    Kif'-i  »f  U„d 

Legaloos  ivmnot  corao  uimi.   l,i„d 
'Iwrgo  of  debts.     /!„•„« 
•''■-■"".  Amb.  :!8y  ;  r/^/,«,  ,.   „„,.,   ,  j,  ^^.  ,..^ 

,i'-    *'"'"'"  °f^"  '"   "  '-■   -!.™  the  personalty  is 


:,,  .,        „  '        -  aeii^ed  not  sub|,.,<t  to  a  ""  rit-i.t 

dibts.     l.,.rn,t,r  v.  /,.„■./  Ln,/!,,  Amb.    171  ■  s,;,,l  v    '!"""",' '""' 


8.:o 


ADMINISTRATION. 


Chap.  IX. 


K3 


I; 


Ritfht  of 

niortjrtiK'J 
laud. 


Intoiitioii  that 
hhnuM  I.,- 

piiiii  <iut  of 

jitT^ciiialty 


be  no  more  luatpria  liore  tlinn  it  was  in  ilio  cnio  of  InnJ 
(losoend'fl,  antl  of  liii.l  di-Tiooil  subject  to  a  clmrge.  But  aa 
liord  lliitliorley  said  {h'l/frx/,;/  v.  Loril  Moniin'jfon,  17  W.  R. 
'•]•'}'>},  '*  tlio  wholt'  f>f  our  law  with  rofon^nn-  to  tlmt  i*ul)jei't  will 
not  boar  very  much  tlie  test  of  logical  sequence,"  and  tlie  law  as 
above  stated  must  bo  taken  as  f\ttled.  CulHus  v.  /^r/fM,  8  Kq. 
70S  ;  l)inj<hilc  V.  Dn'jihlv,  W  Eq.  '4-.'  .  Toink'ntn  v.  Ciift/iift>t,  1 
Ch.  I),  ma  ;  Farqttharmn  v.  Fhiji  .  .  Ch.  1).  WK  nr)t  following 
Jfciiitiifin  V.  Ffi/tr,  •\  Oh.  420,  4.: 

Under  tlio  old  law,  when  the  dcviNce  of  land  was  ('ntitle4l  to 
have  a  mortgage  debt  disrhargeil  nut  of  tlic  persoimlty.  if  tlie 
mortgagee  eanio  upon  tho  persoiudty,  legatees  wi-i-o  entitled 
both  as  against  tlio  doviaee  ('(}  and  against  tho  heir  (A)  to  eomi' 
again.-'t  tlie  mortgaged  land.  Lnfknii  v.  L'i'j/i,  Ca.  t.  Talb.  o'^  ; 
Funrsf,,'  V.  Lord  Lehjh,  Amb.  171;  O'.Vm/v.  JAW,  1  P.  W. 
C93  ;  M'Kthv  v.  IlcHiiihr,  2  M.  .t  K.  (iM-l, (i i I ;  Jofumo,  v.  T'A/A/, 
4  lla.  M7;  Jiiin>s  y.  Nivh'tlx,  2  Eq.  '2-*i\[a)\  Anott.  (1670^, 
2  Ch.  Ca.  4  ;  Cnlprpf^ir  v.  Ashu,  ■>  Ch.  C,i.  11  ">  if>). 

If  the  mortgage  included  land  with  other  property,  tho  ni'nt- 
gagc  was  apportioned  between  the  two  properties,  and  the 
legatees  could  come  upon  the  devisee  of  tho  land  to  the  (xtent 
of  the  mortgage  money  apportioned  to  the  land,  .lohtimii  v. 
ChU.l,  4  Ha.  87. 

Tlie  doctrine  was  after  some  disoussicm  exten<b'd,  in  favi^mr  f^f 
legatees  as  well  as  creditors,  to  tho  caB*:*  of  a  vend'-r'^  lien  \\\'■^\ 
land  pnrchaseil  by  a  testator  and  paid  for  out  "f  liis  j"'rsn?i.il 
estate  after  his  death,  whetlier  tho  land  went  to  tiic  lii'jr  "r  %>  ;i 
devisee.  Simiiitr  v.  Prior,  8  Sim.  180;  lhr<l.'<  \.  Jd<'>/,  :,  W. 
418;  Lord  Li/ford  v.  P'"n,M  K,;k,  1  Kq.  ;J47.  not  f.  iinu  ■■ 
M'tffhe  v.  llviuuktr,  2  M.  &  K.  (k^-j. 

This  application  of  the  dwtrine  lias  ceast-d  t*'  be  inipnrt.nit 
as  tiie  devispG  of  land  lias  no  riglit  to  have  mortgage  li-'iiis 
disehargetl  out  of  the  personal  estate,  mdess  there  is  an  iiif-  n- 
tionc\prcf>rd  that  lie  is  to  have  tliat  right.  Itnt  if  there  is  mu!i 
an  intention  expressed,  it  is  lofiked  upon  as  intei -''d  only  In 
e\<-lude  Lucke  King's  Act,  and  nn(  to  exclude  tlie  doctrin'  -l 
niai^halling,  and  tiie  laUtr  doctrine  therefore  apjilios  in  siuli  u 
case.     I'onhr,  v.   Wihan,  \  1  W.  il.  l"!!  ;  In  re  Smith;   S„ufh 
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tlic  l-r,„,ml  <.»t„f, .;,„.,■ /,„„,Mvitl,  1,..,,,,.,.,  ,„  ,    „  ^"""^  "8"'"»' 

Asai,,,  if ,.,     ,,„„,,,„  „,.„  „,„_^,,^;,  ^^^^  |^^_^^^ 

■ '  ' '"' :"' ''  ■  •'-»■"  "pon  .1,,.  i„„.i  ,0  „,  ,„  I,,,,,,.  ,i„.  z  i  '"r '" 

p.  fl  I,   /%/,  V.  /;,„■/ ,„  J,„r.,/,,,,  -J  1-.  w,  OKI 
A   ,.„,.,,,  ,,,;,.  ,„,„^  b^„.,„,^,^  _^__  ^^^^^^^_^^l  ^^^ 

"  1.  l«v  u-sotho  l,.g„t,.„  ,Iios  b,.fore  tla-  .i„,„„f  ,,„,.„.™,  ,,  ,    , 

V.  /,««/„,,:)  Ves.  |:j.v  -'  ■"'"" 

Tl.e  |loet,.i„o  ns  ,1„„  ,,.,elopo.l  ,,ro,o„,.  «.„,„  „„„„,„Ho,. 

-1.  r.^vm™,  of  .,.,,„,  ,  The  ,,or«,„=,lo.  In.  W™  „,,,,i..,    "1 

;^:;:i:ri;,:i:::;-:--;;;:;:.;:r.- 

lb.  doKnn.  may  Imvo  rosult.s  u„,..v,,..,.,„a  I,.  ,l,„  ,„,,„/ 
:""  ""'  '^'•■-     ^f'  *™  J-'iv-s  Lis  1„„.I  to  Lis  oM,..t   on       :  ' 

I'-   J^bts.     The  .pe,.>fi.  ,iov;«oo  must  oo,„nlmte  t.wnHs  t h  ■ 
^.  ,,.  to  tl,e  ...ent  to  ...i.-h  the  personal,,.  l,„s  ,„„::,, 
»l..v,n,,„.bt,;   ,hes,.^,.^,e«.ntHh,„e3  nothing 
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TIh'  |i'cunittry  leguteo  obtuin»  jtriority  over  tlio  Mpi'cific  deviseo, 
who  is  in  a  worso  iiosition  tlmn  tlio  H|»'citlc  legiitot*.  Tbc  ti-s- 
tator'ft  intoiitimi  iiiipcat-ri  tliuH  to  Iw  efft'ctually  fruutrtited. 

Again,  tukothet-asunf  tegaries  rhiirgpil  iijKin  laiuluud  lognoics 
not  so  flinrgol.  If  tlio  cliarf^e  uimn  tlie  Innil  is  only  auxiliary^ 
if  the  jiorHoimlty  is  the  primary  fund  to  pay  them,  wliat  equity 
is  there  in  throwing  tJiera  upon  tho  hind  so  m  to  leave  the  per- 
eunnlty  free  fur  the  other  legacies  i*  There  nmy  or  mny  not  Iw 
sonn-  intention  to  that  effect  expressed  in  the  will.  If  there  is 
none,  why  sh»nihl  a  charge  Xm  thrown  upon  tlie  land,  whieh  tho 
testator  never  eonteniphiled  Y 

}).   }['trshnllitifi  ill  CtiHO  uf  C'/ntntirn. 

I'nder  tho  law  as  it  was  hefore  the  Mortmain  and  Charitahln 
T^'ses  Act,  I'*!*!, it  was  settled  that  the  Court  would  not  marshal 
assets  in  fiivour  of  a  charity,  unless  the  testator  gave  express 
directions  to  do  so.  For  instance,  tho  debts  could  not  be  ca>t 
on  tho  ini|iiin(  i»er6oniilty,  so  as  to  increase  tho  pure  personalty 
for  the  benefit  of  n  charity.  Tlie  reason  was  that  "  the  asset i 
cannot  bn  niarshiiUod  tn  snpport  a  legacy  contrary  to  law  "  (sec 
Moi/'j  V.  If'iifijrs,  I  Ves.  Sen.  ;VJ},  or  the  Court  will  not  "  do  pn- 
iihli'iiiiiiii  what  could  not  be  done  prr  iliirrfutn."  A.-G.  v. 
7>/^A///,  Amb.  (iU. 

Now,  liowever,  as  irapuro  personalty  and  even  hind  may  bt' 
given  to  chnrity,  the  reason  for  the  rulo  has  fallen  away,  and  it 
seems  that  if  tho  occasion  were  to  arise  assets  would  bo  mar- 
shalled in  favour  of  a  charity.  Thoy  will  bo  marshalled  in 
Ireland,  where  the  Slortmain  Act  -Ud  not  apply.  Jiitjij'ir  v, 
l-:astnuo>l,  V^  L.  It.  Ir.  ■*!». 

The  result  of  the  old  cases  niuy  bo  shortly  stated  here. 

In  tho  absence  of  an  intention  to  nmrsluil,  charituM'' 
legacies  abated  in  the  proportion  of  tho  pure  to  tho  inipure 
personalty,  the  value  being  taken  as  at  the  testator's  death. 
Cif/irrt  v.  Anuil(njt\  '2  II.  &  M.  44ti;  Luckvra/t  v.  Vri(lh<ini,  h 
L.  J.  Ob.  030,  039. 

A  gift  of  tho  residue  to  charity,  except  so  much  as  cniiM 
not  by  law  he  so  apjiropriated,  does  not  amount  to  a  dire  ■ti'Hi 
to  nuirslml.     Blintnh  v.  ll>ill,  11  Ha.  1,  -fi  ;  see  G  I).  M.  \  Ir 
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ADMINISTRATION. 

It  a  porFon  doposits  rroporty  ciitnisted  to  him  with  his  own 
pioiierty  ns  scnirity  for  a  loan,  then,  as  against  liim,  and  his 
trustoo  in  bnnliriiptoy,  the  loan  will  he  thrown  on  his  property 
in  tlie  first  instance.  &  P'li-tr  Ahhn  ;  In  re  JMhiid,  4  Ch. 
1C8  ;  KrjMrfr  Snlliiiij  ;  In  re  filriitlim,  2.j  Ch.  D.  148. 

The  caso  of  a  man  who  pays  into  his  own  hanking  aooount 
money  entrustcil  to  him,  whether  aa  trustee  or  agent  or  in  any 
ol.ier  fidneiary  eapacity,  is  another  illustration  of  the  same 
principle.  So  long  aa  the  aooount  remains  in  credit,  the 
credit  balance  must  be  taken  to  represent  or  imiudo  the 
entrusted  fund,  and  tlie  trustee  or  agent  must  lie  taken  to  have 
drawn  out  his  own  money  first.  In  re  llillettU  EiMe : 
Kii'itehhiill  V.  ll'ilhit,  l:i  C?li.  I).  tiUO,  overruling  Ej-  parte 
I)«le  S;  Co.,  1 1  Ch.  TX  "i,  an.l  7>.  miell  v.  Defell,  4  D.  1[.  &  G. 
:)?■,>;  see  In  re  llall.tt  !>,■  Co.:  E.e  parte  Blaiie,  (18il4j  2 
(J.  li.  XM. 

If  several  iiersous  liave  entrusted  money  to  the  trustee  or 
agent  and  the  balance  is  not  enfiugh  to  satisfy  them,  then  as 
between  the  acveral  clainmnla  the  rule  in  Clajilmi'ii  Caw  applies, 
and  the  money  of  that  claimant,  whoso  money  was  first  i)uid 
iu  must  bo  taken  to  have  been  first  paid  out.  In  re  IIalMI\ 
Estate :  K„iitel,lnl/I  v.  Ilal/ett,  Vi  Ch.  D.  (iOO ;  llaneaet  v. 
Hinit/i,  41  Ch.  D.  4.0ti. 

It  was  held  in  In  re  Steuiiiiiij  ;  ll'iml  v.  Slennimj,  (18ll.'j| 
2  Ch.  4:33,  that  the  defaulting  agent  can  set  up  the  rights  of 
third  parties,  who  make  no  claim  to  the  balance;  but  this  eeeras 
inconsistent  with  Ilaneoel;  v.  Sniitli  and  principle.  See  A'" 
Oatmi'/  :  IlertM  V.  Otttinni,  88  L.  T.  ()-'2. 


VII, — CoSTBUllTION. 

The  right  to  contribution  as  between  owners,  whose  property 
is  s\ihject  to  a  common  charge,  is  a  different  right  from  tlio 
right  to  marshal.  It  should  also  be  distinguished  from  an 
equity,  which  has  been  develop!  d  principally  in  Ireland,  and 
depends  on  the  covenants  entered  into  by  a  vendor  on  succcsbivi' 
sales  of  land,  which  is  subject  to  an  overriding  incumbrance. 


CONTEIBtrriOl,. 

theytakf.  '       '^'°''"^'™  '"  ""^  ^'^o  of  ti.e  .roi.,,. 

This  is  the  rase  whoro  hiuj  suljoct  fn  „  „     * 
parti,- to  one  „ud  partly  to  a,         W,,    "rf'^V^ '"'"'' 

i     the  m„rte„gor  dies  intestate  as  to  part  of  tl,„  1    V- 
mortgage  and  devises  the  rest  the  ,1„,  ,  ,  '"'  '" 

^ba,^o  .teabi,.     A>.  ..  J::!;X:!^Z  '"  ''"'  "'" 

If  he  dies  wholly  intestate  and  tliere  i,  n  ,  1, 
personal   property,  it   must  in  t     ZlV  T ""  '''^ 

6  b=.      inuiail  V,  Mawii,  T  C'h.  Ij.  gjj.^ 
A  debtor,  whose  debt  i*.  wifU  „*i. 
"f  -ortgago,  has,  of  oonrse    '    'Z'^^  f^""'  'f  ""^ 
f-   the   other  property  t'o  red t^h      tLV^-T"'' 
when   a  policy  is   as.io.,,^^   i,  °'^  instance, 

property,  and  the  2Z  f  •  ™^  "'  ""''"^^  -"''  «"- 
tlmttheLHeyi  tobe  M™  '"  "  ^""''^^  '■'-"-  P™"ding 
W  if  ho'l  Ja  i  1'  :';:,"  «';=  --10  of  the  assured! 
the  extent  of  the  int  r  ^  oS  "  ™'"''  ','  '^  *°  ''^  ™M  to 
"assignee  the  po.ieyln  /  r:rt  ^^ --' ^»^ 
J-'l..,  and  cannot    el,,in>  conL^ntion  out       t,,      t'"  "'"''''"' 

„  '<""«!?«  Lite  Awimm-c  Co.,  50  L  T  5(15 

i'  a  mortgagor  creates   a   n,ortg„"e   u,     ,   l,„t        '.    ,  ' 

"mortgages   the  same   land   and   oth  ,  '  ""^  *'"'" 
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ADMINISTRATION. 

mortpngml  wm  iiit.-ndod  to  lie  tlio  i.rlmnry  Becurity  f(.r  tlio 
ongmd  advaiMe.  lro„h,o  v,  f.n,„u,n,  10  f'h.  I).  4(W),  wh<-ro 
L/r'fomh  V.  li,,sr,„„h,  7  Eq.  0(1 1,  11,1(1  ]lr  jMir/'nrl  V,  Daia-s,  12 
Eq.  'ilO,  nro  discnissoJ. 

Tl.c  mortK.igor  nmy  lUciarc,  liow,  os  helwccn  the  rereons 
eiititlod  to  the  ...luity  of  rwlcmiition,  tho  n.'ortgHgo  debt  is  to  be 
borne.     .V-o-.y"/.^  ':>'  Ihilr  v.  n.«i/niiliHiiif,  2  Kiiss.  'iT: 

Mori'ly  desciibiiig  one  of  two  securities  i.s  ii  coUiitcnd  security 
is  uot  sullicient  to  miike  tho  other  the  piimnry  security.  AVW// 
y.JCrh/,  UiCh.l).->  14,11.;  /„  n-  Alhill :  Athill  v.  Alhill,  Hi 
Ch.  I>.  '211.  ainiiiin-  V.  ;/r«7«r,  ■,'(!  B.  3:),  is  jirobably  not 
consistent  with  these  inilhorities. 

There  is  no  right  of  conlribution  as  between  iiroiierly 
si,eeificallvch,.rg.d  with  a  debt  and  ,,roperty,  over  whi.ll  the 
niortgaseo  has  a  general  lien  for  tho  same  debt,  nrisnig  out  nt 
the  relation  of  the  i-arties.  I,<  ,r  Jhu.h/, :  I),n,/,>p  v.  Ihw/of 
21  Ch.  I>.  O.-*:!. 

Thi'  devisee  of  land  subje.t  to  a  mortgage  must  boar  the 
mortgage,  but  a  testator  may  give  the  devisee  a  right  to  eontri. 
bution  out  of  other  prolierty.  For  instance,  by  directing  t 
debts,  including  raorigngc  debts,  to  be  [.aid  out  of  the  real  estat, 
as  a  whole,  in  wliieli  case  land  free  from  any  mortgage  devised 
to  one  devisee  must  contribute  to  a  mortgage  on  land  devis.d 
to  another  dev-  ^  Cm-ttr  v.  J!„ni«r,IMo„,  1  T.  W.  >M- : 
Mi.MMoH  V.  ..  0,1,  15  1!.  -150;   sec  Slyo,„j,'  v.  -?/"«■/.<■■-,  1 

De  G.  &  J.  632. 

A  difficnlty  arises,  when  some  of  the  land  subject  to  a  charge 
is  devised  to  the  incumbrancer.  For  instance,  where  a  wife  is 
entitled  to  a  jointure  charged  on  Whiteaereand  Blackacre,  and 
the  husband  devises  Whiteacro  b)  her  for  life,  is  she  entitlol 
to  enjov  AVhiteacre  and  take  her  jointure  entirely  out  of  lih.ck- 
aere,  or  must  ■\Vhitcacre  bear  its  proportion  of  the  jointure  'i  It 
is  a  4uc*'i°"  "f  construction.  Vihua  fm-ie  tho  jointure  must  1« 
apportioned,  but  there  may  le  enough  in  the  will  to  show,  tluit 
she  was  intended  to  take  it  entirely  out  of  Blackacre.  /r-».'/« 
V.  CMorpe,  1  Tern.  317;  P»"v7/  v.  f.V-V/i'/,  5  Sun.  2:hi; 
3  CI.  &  F.  103  ;  Ki/iv  v.  Ormi,  2  Coll.  .'J27. 

In  Yui„„j  v.  //-<««/',  1  Ur.  &  War.  038,  lands  were  devised  to 


CONTRIBUTION.  ggg 

A  sulijcct  to  (in  anniiitv  tn  71      n„  ■      i-  ■• 

veil  ""'"^   """"'"^  '»  '^'"■""'  *"  "  -n>b<T  of  ^X,^^ 

m.        , ,  ,  imbjort  to 

ine  om  law  on  this  subiect  nt  nm- -ot^       t  ,.  ,  ovcrridiV,, 

liaijility  was  KouLrlit   fn   I,„   ™f        ,         .     °"""'""^' "i"  tho  ,„i,m  m.t  bo 

owner,  ho  .ould  successfully  resist  until  „ll  fl,„  .»-«„„„ 

were  brnn>rl,t  ;„      rt  i,     ,■,         ''  ""'"n"  t™  other  owners  l'"»""™ly. 

money  and  to   extents  within  twenty  years  after  thHtnt  t 
reoogni^ance  or  Judgment  had  and  obtained  '""^ 

The  statute   does   not   givo  a,.y  right  to  contribution      It 
.su.es,  that  such  a  right  exists.     But  there  is  very  lU  1  f ,  h 
found  m  the  books  as  to  the  nature  of  the  ri^ht 
Where  tho  land  of  several  owners  is  s„b;  lit 
which  is  enforced  against  the    InZ  \T^  f  '""-"^'^'Bo,  Ow„„„n„„a 

m„*.-i    i-      r  «"■"""■  "10  land  ot  one  owner,  ho  can  obtain  ""''J™'  »"'■ 

contribution  from  the  other  owners      h.n,,    1  V      >     , ,         ""'°  "her  1  ".J  to 

If  the  nwn„  „f  I      J        ,  -'"""■''l-q-tll.Ab.lhiA.].  areot-charge. 

fw  good  considerat  on,  and  retains  tho  ,    /.u  ,      ^  *»,»»  .ho 

tad  granted   and      !        /,/''\'''^ '^'^»'' ''>«"  "^  between  the  """'ey.  part. 
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snmi'iifwitioii  nstliogniut'ir.  This  follows  frnm  .*|V  Williiiiii  ITnr- 
liii-l'x  C'liv,  ;|  Rcii.  1 1  li,  r.'l],  th<Tvii»oiilcinj,'"lpraiiso  Iwliimsi'lf 
is  till'  pfrson  wlm  was  tlio  ilobto  ami  who  was  bound  ;  and  tliiTi- 
fori'  lio  is  subject  to  cxKiition,  and  it  is  but  rcasouablo  that  bo  may 
bi'  only  c-liai-},'t'il,  tho  sanit!  biw  of  bis  hrii-,  (or  tbo  reasons  before 
ivbeursed"  /«  /r  ]),irl,;/\  E-hil,' ;  UrUillw.  l>,(rl,ii,  I  IttdT)  -'  Cb- 
1(15  ;  JIiiIcK  V.  Oi.r,  :)•-'  B.  1 IH,  may  bo  inconsisluut  wilb  tbis  viuw 
as  regards  tbo  slaiio  of  Tbonias  Uarding  llaU>s  bouglit  by  llu' 
80ttb)r.     The  ease  is  discussoil  in  Krr  v.  Kir,  I.  It.  1  V.i[.  Ii. 

If,  however,  tlio  eliarge  is  one,  for  wliieh  tho  grantor  is  not 
liable,  and  [.art  of  the  jiroiieity  subjeet  to  the  eharge  is  jjrantiil 
by  a  voluntary  deed  and  tho  ri'st  devised,  the  grantee  and 
devisee  must  contribute  ruteably  to  tlie  eharge.  Kn-  v.  Kn, 
I.  U.  4  El].  1.5. 

Whether  it  woidd  niako  any  diiferenei.'  lu  eneh  a  case  that  tli  ' 
grantor  has  by  tho  voluntary  grant  covenanted  against  ineiun- 
brances  is  not  clear.     Sco  Kir  v.  Kii\  I.  It.  4  Kcj.  1  J. 

There  is  little  authority  as  to  the  obligation,  iiitir  .•«■,  of  a 
number  of  j.ersons,  who  have  acciuired  their  lands  for  \ale.' 
subject  to  a  general  overriding  charge,  which  was  not  disdostd 
to  thcni  by  the  {lerson  liable  to  satisfy  it. 

It  would  seem,  that  inter  xr  such  persons  ought  to  contribute 
rateably  ;  they  are  idl  pnrehascrs  for  value  without  notice,  and. 
so"  long  as  they  remain  liable  to  the  charge  as  between  Iheiu- 
selvcs  and  the  mortgagees,  it  is  dilhcult  to  see,  what  eiiuity 
there  is  to  tlirow  the  burden  upon  those  later  in  date  for  tli-' 
benefit  of  those  earlier  in  date.  In  Ireland  it  was  held  by 
Lord  Chancellor  Hart,  in  Jliirf/i//  v.  (J'F/ii/mt;/,  lloatty  Id. 
that  rateable  contribution  was  the  trui'  rule.  This  decision  w;is 
however  reversed  bv  Lord  Chancellor  riunket,  LI.  &  Cf.  t.  1'. 
208,  who  held  that  a  persoa  taking  imder  the  first  c.mveyame 
from  the  person  liable  for  the  eharge  could  throw  it  on  to  the 
persons  taking  under  the  conveyance  stibsequent  in  order  of 
date,  and  so  on.  Tho  case  was  not  put  upon  the  effect  of  a 
covenant  ngiiust  incumbrances,  which  involves  a  different  eiputy. 

It  is  well  settled,  that,  where  a  joint  owner  lays  out  money 
in  improving  or  repairing  the  joint  property,  the  other  joint 
owner  is  under  no  liability  to  contribute  to  the  expenditure. 
Leigh  v.  Dictesoit,  15  (I.  B.  D.  CO  . 


"""■'.'.■I  li..„  l„,. I,i, 


"iM'RlBl:il,,N. 

0"  flu,  other  hand,  if  ,1,     ,,,„,,,    :^ 
or  o(l,<,rwi,c.  aii,l  tlio  (■„„,,  j, ,         ■'"'''"'■' l''"H(wn  urti„u 
■.llo«r  tl,o  c™t  „f  ,.x,,„,„,i,,„,„  ;;'    ,  .''.""""  "'"  ■>■""-%  it  will 

';'-'''-ofn»„ot;.,,it:^,;f  ''^■■■—'-fsde.  1^"' 

slmre,  ami  p,.„bal,l,.  not  „„.„■„  ""'  """<f?"ff<'o  of  the 

V.  ///-•/■/«,  isi.r)  ■>  n    ;:  "" ,""  '"'"""''^  ""•■■•fe-o-    ///// 

-  to  have  a  ,ien  f...  ,,i,  ,  j,    .'  J'"  '"--.ho  ha,  i,„,,„,,,j  ;, 

It  was  said  in  ,n.iV,^t,/::;^'^Y  ■''•''■ ''-•'''^• 

-"  -entered  ..  no„.pa,„'::^;i':,  ';;"■;■-  '""  '-- 

'"  '•"I""'-,  and  therein- destroyed  ,        •""'"'■"''' "^ ''"enants 

™...e  of  the  u,.derle...se;,  on    '■,":'""'■:'  "r'"-''™-.  *'-» 

Fopertyand  thu,  ohtai„ir/X      "  '■'","'  '"''"■'"'o  "'o 

~;;;;.^u.o,,.o„.,:ri,,-/-i^ur..,,,,,, 

';:.^^>.«l.ereco„trihutio„.„!l:L;r'''^-^*'Mi^^ 
losably  the  underh-ssecs  rnvi„„  ,1  . 

-;^ar,eu,o„th„h.asehri:rr''""™*'"^^ 

''^;^^^'^-'v.j^*'>'^.i.k:  ■^;^*;;f■''-'''I^• 
rl■ere  IS  another  well  i„o„.„  eouitv  ,  ,  ■    ' 

'""lor,  who  sells  ,,ron„rtv  a,  ,  ni?  ,'  ,'  ""'"'  '^''''"'^  " 
■-'■ioot  with  other  ^^,2^7'^  '""''"'■'"'"'■'''' - 
F"l'erf,.suLje„tto„ro    1?„      •  ''"■     ''  ""   """-   »' 

foM-alue,asif  itweL  uTS  ;  TV''  ''"'  '"  -'  '"■■-''"- 
'»  throw  the  mortXe    „    .  ;  ""  ■'""'"'^^■^  '^  -"''''^J 

m  rtgage  on  the  ,,art  retained    hy  ,he   owner. 

■Ik 


^l5 
Chip.  IX. 


Somo  unJer- 
lf<.-*ep«  Having 

f    ft'iture. 


"'  llirijr  pro- 
l"ity  aa 
iitiiii,  u  iibcpcd 
Hlji.-h  is 
"'l'ji''t  with 
^>llitrpr..i»€.r(j' 
to  a  charjfe. 
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Cllftp.  IX. 


X, 

S- 
S'> 


Equity  doPH 
iiut  aj.ply  t" 
ii[iI>otiitiit<'nt 
under  power. 

Whrthor 
rqiiity  bimlf* 
purchuHcr  fur 
value. 


.tm-iiH  V.    V'mli;   U.   &  O.  temp.  Siifr.  'i-VJ ;     ///  ;v   ./«/)(».■ 
FuiriiJ'jt,.,!  V.  Jurmlri;  (ISOri)  2  Cli.  liil. 

Til"  iiitciiticMi  Id  ilispuR!  (if  tli(>  pnijicrty  us  uniiicumhorrd 
may  In'  hIiowii  liy  n  cnvi'iiiiiit  nguinst  iiipiimlir.incos  or  for  further 
asMUiiuii!  (ir  fur  quiet  eiijnynieut,  or  by  a  drelnrnlidu  to  tlinl 
effect,  nr  cvcu  from  tho  more  fact  that  it  is  eonveycil  without 
moutiiui  of  incumhroncos.  IlmIilioii»f  v.  iliMhlitii,  1  Cli.  (':i. 
ir.'t;  [.mil  Coniliun/  V.  Stiiiii,  ///.  208,  212;  h'imj  v.  .lour::. 
ri  Tnuut.  -tlH;  .S7(.</,-  V.  Aijl'iiuil.  K  Ir.  Ch.  1211;  Ti'jlir  \. 
Do/pliiii,  (lllO(i)  1  Ir.  :ili"i. 

AVhetlier  a  I'lvcnimt  M<;aiust  iueumbriinees  in  u  voluntary 
solllenieut  wouM  have  the  ediut  of  throwing  an  iuoumhrantr 
nffcetiug  tho  sctlleil  hmil  uud  also  unsettled  lands  of  the  settlor 
upon  tho  unsetth'd  lundn  is  uneortain.  See  h'lr  v.  h'cr,  I.  11. 
■1  Eip  lo,  where  /fiilr.y  V,  Cur,  -Vi  IS.  118,  a  very  peculiar  ease,  i- 
coMsidered.     See  nlso  J/nl/t,//  v.  U'ilsiiii,  (UW^)  2  Cli.  4!)4. 

Tho  eouity  only  applies  where  the  person  who  eonveys  is  tlii' 
owner.  It  does  not  ii|iply  where  the  eonveynnco  is  in  oxeeiitinii 
oi  a  Jiower.     Sfiritn/f  y.  Jl'ftr/.rHy  4  I)e  G.  &  J.  (eJ2. 

In  Ireland  it  has  been  held,  that  the  equity  applies  not  only 
against  tho  vendor,  hut  against   subsequent   purchasers   from 
him,  and  that  eaeli  earlier  piirclinscr  is  entitled  to  throw  t' 
charge  upon  each  hifcT  purchaser,  or  at  any  rate  that  this  is  ^ 

as  against  each  punhuser,  who  has  notice  of  the  earlier  d 1 

imdir  which  the  equity  again.st  the  original  vendor  arises.  ~'rr 
Il/irl/ri/  v.  0'f/(ili,rli/,  Eeatty  (il  ;  LI.  &  G.  temp,  riunlot  2os ; 
IliiihUtou  V.  7?</y.ve,  2  Seh.  &  Lef.  Jil"),  :i2r ;  Iliimlml  v, 
lliimteoih,  1  Ir.  Ch.  444,  174  ;  Dolphin  v.  Ai/IikikI,  l-j  Ir.  Cli. 
583;  AivliPii  v.  Mm /./in,  1  Dr.  &  "\Val.  C21 ;  Tn  ir  JInd.A 
Es/a/i;  3  L.  E.  Ir.  305  (a  very  strong  ease) ;  Tii  rr  l!i„/ir'' 
.7^.s/«/^25  L.  P..  271,279. 

Lord  Justicj  Turner,  however,  in  S/roiKje  v.  Ihir/.i^,  1 
De  G.  &  J.  302,  expressed  doubts,  whether  notice  of  the  deed 
was  notice  of  the  equity,  and  he  evidently  thought,  thiit  iIh- 
Irish  Courts  had  carried  tho  equity  much  further  than  il  "»' 
likely  to  be  carried  in  England. 


HEKUNDINlt— RETAINER 
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CANADIAN  NOTES. 

DibU  and  their  I'riuvity. 
In  Ont«ri„  mid  JIii»it„l,„  it  j,  „r„vi,l,.  i  ,1,  .  .. 

«»■".,•  of  „^,.,s.  .l...„H    „    ;  "'.T;'.    """""•. '"  ™"^'  "''  "  ""  -L-'"-* 
■T  ad,„i„iH,r„,„.  „f  , ,  '  """  "'"'  '"  ""■  '■•''•'•"""•■  «?^ff""' 

i-.,.ui„.  .h....;:t  :;•,.!;::::■  :^  """•:  •■ - 

""'I  "ther  ,|,.bt.  „f  ,  .....r.)    1  ,t«  1  f' "■      "■■  '"■'''■■■• 

tract  ,W,t,    and  ,n,.h  *"  "'•"''""y.  «""Ple  eon- 

'l-bt«-sl,all    !  pM    J     '"'"'"""'-"■™  -  -..pl"  .•.>n,r„,.t 
-pnoritv    f    ,M     f^n      "T"  "'"'  "'""""  ''"•^-  "■•"••-"- 

^-..<.-.  J:::::  ::::;::::;:;;;;;;:::---"'-- 

'l'.r,ng  ,h,.  lif,.,i,„„  „f  ,h,  .,,„„„    „      7  /■>  ■'■"'-.»*»,« 

-aies,,,,.....  K.S.O. ...,.«..  :u.R;i:';^:r;7  ■- 

aue  to  th,.  Crown  „r.  «,.,.|,t,.d.    R.s..\.H  ,.  US  „  44       "™n..ick. 

:-^:ni:d::r:-v'r-""^™-^-"^-- 

miMm,.nt,  if  „-  a:  iistrihuiion  is  required  hv  these 

« ''i~d  t;:t;:rer:d-t '" ""  -""  "'^''  ^  '-'-^^"^ 


8UI1/) 


ADMlM.STItVTION. 


<*»»  LX.     EataU'N  Airt,  unii  impouiul  tlii'  ilrviw  m  ii  w.  urity  fur  tlu.'  ilobl 
dui'  liy  the  ilevince.    I.illie  v.  Upringer,  21  O.P   535. 

It  haK  been  held  in  Ontario,  that  if  iin  i'xi',iuo-,  who  ia  a 
creditor  of  the  deceased,  allows  the  laud  to  pawi  to  a  devisee, 
he  cannot  assert  his  right  by  retainer.  Ke  Stiirr,  2  O.L.R.  762. 
Sed  quare,  whether  the  right  of  retainer  should  be  extended 
to  land.    Sec  Re  Williams,  ante,  p.  H12. 


I 
I 


The  Order  nf  Aisela. 

Hy  the  Devolution  of  Kstates  Act,  the  real  and  personal 
property  of  a  deceased  person  comprised  n  any  residuary 
devise  or  be(iuest  shall  (except  so  far  as  a  eintrary  intention 
shall  appear  from  his  will  or  any  ci^dicil  thereto)  Le  applicable 
ratably,  according  to  heir  respective  values,  to  the  paymeni 
of  his  debts.    R.S.O.  c.  127,  s.  7. 

In  order  that  this  section  may  apply  there  must  be  botli 
realty  and  personalty  i  i  the  residue.  Thus,  where  a  testat' 
bequeathed  all  his  personal  estate  to  his  son,  and  devised  tn 
him  a  farm,  and  devised  the  remainder  of  his  real  estate  to  his 
executors  upon  trusts,  and  directed  his  debts  to  be  paid  out  iif 
bis  "estate,"  it  was  held  that  the  debts  should  be  paid  out  if 
personalty  as  far  as  it  was  sufficient.  Re  Moody,  12  O.L.R.  Id. 
Apart  from  this  enactment  the  Devolution  ol  ,  states  Ait 

has  not  made  any  change  in  the  order  of  administration  of 

assets.    Scott  v.  Supple,  23  O.K.  393. 

In  Nova  Scotia  and  New  Brunswick,  where  the  personalty 

is  insufficient  to  pay  the  debts,  the  Court  may  grant  a  licence 

to  sell  a  sufficient  amount  of  land  for  that  purpose.     S« 

ante,  p.  82d. 


L«iraciiM  pay- 
able out  of 
personalty. 


Debts  Charged  on  Land. 
See  the  notes  to  Chapter  XXXVII. 

Payment  of  Legacies. 

Personalty  is  the  primary  fund  for  payment  of  legacies. 
and  where  it  is  insufficient  land  specifically  de^i3ed  canr.nt 


■MVMENT  or  LttACIB^MIXKo  r,;N„. 

Tothn,  20  O.K.  ,T0o;  /;<•  /., 


Tall 
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fl.  11    Okar  u. 


Iw  rcaorti'cl  t 
'V-S.R.  .■ir,8. 

A    (ifvis,.   „f   Jg„,|^      f,        n«vi,i,.„.      I   1 

He,  followed  by  a  l^^        luT     '  '""  "  '""""■^'  "''  ''•""- ''"''"" 
""^aoie,  a  charB,.  „„  ,h.   „. ",  "'""'""■  """"til"!",  the 

"-h-n  the  debts  were  n^ld     1  ,,  Tl  '"'"""*■''  "'  '""''  ""'^ 
land.    /,.„,„  ,  SelZVaT^o        ''"'"  "  '"■''"'•■  ""  ">" 

pay  ct^T^rrc™:!;:''^:''™  "■"'  '-^  ■'^-'-  »""»?"— 

O-m  best,  m.kerir„b     ":'::•  r  "  "■"  "'■ "  "-"" 

"--"udinK  power  to  e,e  Xs     r',"T  "'""■'"'»'"■-«  '' 
,1?9.  executors.    Callaghan  v.  UomU.  :n  u., 

I'egacies  payable  out  of  a  mix^l  .     j 

--of„„ds  together  to  ansrth:fetrp:ro::r;: 
^"-'a'n^diSrodT::^  r '-'-  ^  ^  -'^-^  -  -i™  or 

'"^  testator  em^owLeT  TLT"  ""  '*''^'"'  ^^  «--• 
'-J',  it  was  heldTat  th    1"  *"  ""  "'"'  ""^^^  'h 
"i'utea  mixed  fund  at,     au:!  """".'"  ''^"  ''''^  »<>'  »»- 
«-'=    primarily    payable  1  "''""'^ '"'''''''"  "'■«-'''» 

8''"'«r,  18  Gr  475  "*   Personalty.     /,,wd,„„   v 


'>i*rt  fund, 
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Otof.  u. 


I 


iri 


cfa«rg«d  on 

MUtfl. 


Kioncratlnti 
uf  poraontiliy. 


Logaejr 
parable  out  of 


Ami  whtTf  H  tt'stntor  k»*v»*  the  mmmfrcmi^nt  of  liU  farm  to 
hiH  wiff  for  her  own  Jn'Mcrtt.  uml  afttT  fcrtaiii  li>KH«'i<'H,  K«ve 
to  hiT  "ftll  the  mom'yn  that  rcmniii  after  pH>'iriK  my  former 
lMH|U(>iitN, "  ami  (lmp<>H(<)l  of  hm  iHiidx  for  the  tH^rit'Ht  of  hit 
rhiltlren,  it  whh  hold  that  no  blended  fund  had  iM-t-ii  enated 
and  the  wifi*'H  loKacy  wbm  payab)!'  out  of  |H>rHnnalty  oiil  He 
Hrtihff,  a  O.Ii.K.  liHH. 

But  when-  u  teMtator  directed  payment  of  hiw  <leLtK  and 
funeral  expenncH  to  Ite  made  out  of  hix  pern  nalty,  and  if  that 
proved  inmifTleii-nt  hiH  executorx  w<'re  to  ;,  .tKe  up  the  detiei- 
ency  out  of  hiH  land,  and  then  K^ve  pecuniary  legaiueN.  it  waH 
hehl  tliat  a  mixed  fund  was  rented,  and  if  the  penionalty  wan 
insufflfient  for  payment  of  debts  then  the  le((»<'iP8  wore  pay- 
able out  of  Ihe  proceeds  of  the  land;  but  if  surlieient.  t' en 
out  of  the  mixed  fund.  Tnomnj  v,  Tracey,  4  O.R.  )8. 
And  see  He  Gilckrist,  2:^  Gr.  524. 

A  direction  that,  in  the  event  of  the  estate  being  inHuffleieiit 
to  pay  certain  pecuniary  leKaclcs,  they  shall  abate  pro|Ktrtioti- 
ately,  does  not  charge  them  on  the  residue;  the  word 
"estate,"  in  connection  with  peeuniarj'  legacies,  meaning  that 
portion  of  the  general  estate  out  of  which  pecuniary  legacits 
ore  primarily  payable,  viz.,  persimalty.  Re  Fnirley,  1  .\.B. 
Kq.  91. 

But  where  the  residue  of  real  and  personal  estate  not  n- 
quired  for  payment  of  debts  is  disposed  of  in  payment  nf 
legacies  which  are  directed  to  be  paid  out  of  the  estate,  fol- 
lowed by  an  ultimate  disposition  of  all  the  residue  of  both  rial 
and  personal  estate,  they  become  a  charge  on  the  land  failing 
p.rsonalty.    Moore  v.  Mellish,  3  O.R.  174. 

Where  a  testator  directed  his  debts  to  be  paid  out  of  iiis 
''estate,*'  and  bequeathed  all  his  personalty  to  his  wife,  iiiiil 
directed  his  executors  to  sell  such  portions  of  his  ** property" 
as  should  be  necessary  to  pay  debts  and  to  "give  title."  it  uiw 
held  that  the  personalty  was  exonerated  and  the  debts  charfn'- 
able  primarily  upon  the  realty.    Harrold  v.  Wallia,  10  Or.  1!'T, 

Where  a  legacy  payable  out  of  the  shares  of  a  eompany  is 
reduced  by  a  eodicil,  and  the  amount  of  the  reduction  is  sriven 


AUnuiiVT. 


«:::;n.,:.;;r"'" ' - '-- 


yntith  V.     Chip  LX. 


Abiltimrul, 

••■-':rM::i::;,:r':rv''' '- ■ '•■ 

ti,i,.,i  ,,v  „„;,;;  ■""  ■• •""■ '»'"-  -x.-utor.  „,.  ,.„ 

--.»;;:r;:::;:'::--;;-;;-;..-M,...,... 

V-  ^™-/a».  15  (Jr.  4(1,-,,  '     ^  """■'"■    ''"''' '-" 

An  annuity  «;,,„,  ,„  „,.,  ,„,, 
'l""«  not  ulmt,.  «itli  „il„.r  1  „     ■  "'"""  '"  I'"'"  "f  iloHvr 

""*"*■ ''"'"»i«W,  12  (Jr,  4S.-1 
"1"  (>m,»  js  on  thosf  Hli„  „-«,.«, I, .,      '   , 

--::t::t':r:;::;;;:v ---^a...:.. 

'han  one-third  of   he  eat!      a  /nT  "'.f  ^  ''■  *''"'^''  "■"- 
h'M  that  what  roma  n«  h  i        .        '  ""''"'^'''  •'"«"'•  "  *»« 

»"■!>•  to  the  r«^"  t  o"tV';  r'""' '''''  "»'  «"«'•■  P-P-rtion. 

-«::;:<rf:':^'^-™-!^-'-a„dpe.„„a, 

•'^'■-  and  abate  propTrtio' m      """'^^  """^  "•"  ""■""""tra- 

wX^t;tS''T:t::7r:r" « -'■"- 

\  „„       •  n'Hson  V.  Dalton,  22  Gr  Ifin 


•"WMl.tr- rturt 
not  HttHir. 


';"lf'"'y  In  11.MI 
of  .lower  iloei 


■t'cundly,  etc. 


Dfliiionatnt- 
llrelosaoy. 


Speciflc 


jAnnulty  And 

lefraoy  abate 
ratably. 

hemcy  and 
ftintenance. 
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Obip.  IX  All  legacies  abate  ratably,  including  appropriations  of  spe- 
cific sums,  the  interest  on  which  is  to  be  paid  to  or  applied  for, 
certain  children,  even  where  no  money  is  to  be  given  to  one, 
but  he  is  to  be  furnished  with  the  ' '  necessary  articles  of  liv- 
ing." fie  WoddeJJ,  29  N.S.K.  19. 
wh«ra  A  testator  devised  certain  lands  to  several  children  at  a 

nSuadby  Valuation  named  in  his  will.  He  provided  for  an  abatement 
if  there  was  a  deficiency,  but  directed  that  if  there  was  a 
surplus  it  should  be  divided  amongst  them  equally.  On  a  sur- 
plus being  found,  it  was  held  that  it  was  divisible  equally, 
and  that  the  valuations  were  no  indication  of  the  basis  for 
abatement  or  division  of  the  surplus.  Patterson  v.  Ilueston, 
40  N.S.R.  4. 
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1  VIC.  Cap.  26. 

'" ""  ™"  ™  X"r " ""  ^^- — - 

TO    nii.i.s   [.-luD   j„„_    ,j3^j 

»hiill  „,  this  Ah.  cMcoiif  ^yhL,  l<     Z     ""'^  '"■  "  (MI»re„t  Jfe.iniND- 

..fallow,:  (that  is  to  sav,)    Cwo -d  ^  WmI'" 'T' ,^  '""-T^toa 
l.;s  iiniont,  and  to  a  Codid    and  »n  .     a         '     "'"'"  '"'""'"l  '"  .i 

to  a  Disposition  by  {vil  land  T„  V     "•^'-'^''^  "'  "■  Towor,  and  al-  , 


Appendii  A. 

M'  .luiiif  of 
;  -rfiiiii  words 
111  tLiK  Act : 
"  Will " : 


I'i«I>osition;  "ndthe\Vords''i'',.'     -t?  r\  "l"'--   !•»  ameatary  '.Ll 
Ajlvowsons,  Jlessaas?™,  Cds   T  ,1,, ,  1)     /'"'"'.■^'""'""Manors,  E,l.to": 
whether  Freehold,  Cus  o  nmn  Fro  Id    T     '  ""il-  ""'■"'"'"""'"'» 
»■•  Copyhold,  or  of  any  othei  '!«:„'  ^,™T'  ?'*?•"■  Custonnuy 
corporeal,  or  personal  and  f?,  „  '^'"'"•.  ".'!'>  «hether  corporeal   in 
«"y  Estate,   liigTt    or  fnte  erf„";;;^:''/r'  S""'™  ">«-',  "ud"3 
I'wom;  and  the  Words  '"iWal  F..  ,   '"".  "Chattel  Interest) 
;*   Estates,  and  other  Clmtt  Ts  Ee^l      ,d  :'f,  "^'-'l  '»  '-"^ef  ■•  Pe™„., 
f  (government  and  other  Funds  Seel  ,      ,'?  '^'""™'  '^'""•O'  "^""'""^ 

1«1  Estates),  I,,bts,  Cho/osL  Action  •\!°''..""'"'y  ('""'"K  "o' 
g  other  Property  ^hatsie -er  tlidl'l  vT  '  ?'"''i"''  ^""^'^  •■"«• 
E>e.„tor- or  Administrator  an,  TnLii  "  •'7°''-<''  "l«>"  the 
MJ  every  Word  importing  thoS,Vn.h?rv""'';  "'  ^"l"'"^  "">■•«»  ■ 


»'  ■J'lii.iK?'an"d  «e'rrw ,'rd'''-'''"'"  '■"■  ^'""S"  ■"  '"-  -. 


"10  I'erson 


'■'dor  only  g,„j„ 


I'  »h«Il  be  law  ulfor  el      P       "'  '"'"  "'  »  *'"'»• 

«e  of,  byhis  Wm  e'^Lft:^--^/!:T._'°.d-«''..''«l..oath,  or  An  p„,„rt, 

'     may  be  dis- 
posed of  by 


I  ''i'lwse  of,  by  his" win'  '""'  V'T'-  ^'"■'"'°  '■>  devise,  1 

'  Wm  executed  ,u  n.anner  hereinafter 'roq-ui^d'  -"/K7i 

'    posed  of  bv 


•3  k  2 
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Appendix  h. 

Will.  Pfiniinis- 
iliR  CuRtoiiiirv 
FiKtihcliU  ami 
CopyhoMs 
witliDiit  Siir> 
reniler,  nnil 
before  Aciiiiit- 
tatice.  an<I  .ilso 
such  of  thfin 
tu  cnnnot  now 
be  deviatd ; 


Estates  pur 
autre  vie  ; 


Continsrent 
Interesta ; 


Rights  of 
Entry :  and 
Property 
acquired  nftor 
Execution  of 
the  WUI. 


Ab  to  the  Fers 
and  Fines 
pay  1  bio  by 
Derinees  of 
Cuaf     .iii-y 
and  Copyhold 
Estates. 


all  Rpal  Kfltnte,  and  nil  Personal  Estate  which  he  Blmll  ho  ontitlc'l 
to,  cither  r.t  Law  or  in  Equity,  at  tho  Time  of  liis  iVath,  and 
wht<h.  if  nut  st»  (loviaed,  hwiiioiulied,  or  di^poMMl  of  would  devolv- 
up' HI  the  Il'-ir  iit  l.itw,  or  Oustoiuary  Ui'ir  of  him,  or  if  Ii"  heciini" 
oiitillfl  hy  D.'scnit,  of  hin  Aiu.-t'«t'tr,  or  n|Kiu  hi>t  Kxccutur  or 
Adiniiiistnitor;  and  tho  power  hiTfliy  j;ivpn  wliidl  cxtt'iid  t'l  nil 
Ileal  i;->tJit<'  of  tho  Nature  of  Customary  Treeliohl  or  IVnaiit  IJif^h*. 
or  Cu'touiiiry  nr  Co])yholil.  notwithstanding;  tliat  tho  Titstator  nuiy 
not  ii  ivr  surroddored  tho  sanio  to  tlio  I'st>  of  his  Will,  or  notwith- 
etiindin^'  thit,  hoinp;  oiitithMl  na  Iloir,  Devisee,  or  otherwise  to  hi: 
ndtniit.  d  tlit^rcto,  ho  shall  not  havn  hi  rn  admitted  tlieri'to,  or  not- 
wilhsfandiiif^  that  tliB  same,  in  couspcpu'n*^*'  of  tho  waiitof  a  Oiistoia 
to  dcvi-(.'  or  surronder  to  the  Use  of  a  Will  or  otherwise,  could  not 
nt  T/i\v  have  heon  disposed  of  hy  Will  if  this  Act  had  nut  hci'u 
made,  or  notwithstaudiiiff  that  tho  same,  in  consequence  of  tlier<' 
beini;  a  Cuntoai  that  a  Will  or  a  Surrender  to  the  Use  of  a  Will 
should  continun  iu  force  for  a  limited  Tiriio  only,  or  any  other 
spei-iiil  Custom,  could  not  liave  been  disposed  of  by  Will  according,' 
to  the  Power  contained  in  this  Ait,  if  this  Act  had  not  heen  made  : 
an<l  aUo  to  K-liite»y;«»-  niifrf  vie,  wliether  there  shall  or  sliall  not  hy 
any  special  Occupant  thereof,  and  whether  the  same  shall  he  Free- 
hohl,  Customary  Freehold,  Tenant  Pi^ht,  Customary  or  CupyhoM, 
or  of  any  other  Tenure,  and  whether  the  same  shall  he  a  <orjior<,d 
or  an  iiicor-iireal  Hereditament ;  and  also  to  all  contiupTit. 
oxecntory,  or  other  future  Interests  in  any  Real  or  Persoi'al 
Estate,  whether  the  Testator  may  or  may  not  be  ascertained  as 
the  l?erson  or  one  of  the  Persons  in  wboni  the  same  respec. 
lively  may  becomn  vested,  and  whether  he  may  he  entitled  tlnretn 
under  the  instrmnent  by  wliich  the  same  resi)ertivoIy  were  creatci! 
or  under  miv  Disposition  thereof  by  Deed  or  Will :  and  also  to  ali 
Jiights  of  Entry  for  Conditions  hroken,  and  other  Eights  of  Entry; 
niui  also  to  sucii  of  the  same  Estates,  Interests,  ami  Kights  res(iit*- 
tivtdy,  and  other  Peal  and  Personal  Estate,  as  the  Testator  may  lie 
entith'd  to  at  the  time  of  bis  Death,  notwithbtmding  that  he  miiv 
become  entitled  to  tho  same  subsequently  to  tho  Execution  of  his 
Will. 

4.  Provided  always,  that  where  any  Real  Estate  of  the  Nature  of 
Customnry  Preehohl  or  Tenant  Right,  or  Customary  or  CopvlielJ, 
miglit,  by  ihe  Custom  of  the  Manor  of  which  the  same  is  lioldcn. 
have  hee'n  f-urrendered  to  the  Use  of  a  Will,  and  the  Testator  bhall 
not  have  surrendered  tho  siime  to  the  X^so  of  bis  "Will,  uo  per.*™ 
entitled  or  claiming;  to  bo  entitled  thereto  by  virtue  of  such  A\  ill 
shall  be  entiih d  to  ho  admitted,  excejit  upon  payment  of  nil  suiii 
Stamp  Duties,  Fees,  ainl  sums  of  nnmey  as  would  have  ht'iu 
lawIuUv  due  and  payable  in  respect  of  the  surrendering  of  such 
Ileal  E-late  to  the  Use  of  tho  Will,  or  in  respect  of  presenting. 
regist(;ring,  or  enrolling  smrh  Surrender,  if  the  same  Real  K^ta;e 
had  been  surrendered  to  the  Use  of  the  Will  of  such  Testiititr: 
Provided  also  that  where  the  Testator  was  entitled  to  li.iv- 
been  admitted  to  such  Real  Estate,  and  might,  if  he  had  hecu 
admitted  thereto,  have  surrendered  the  same  to  the  Use  of  li'- 
Will,  and  shall  not  have  been  admitted  thereto,  no  person  eniitlt' 
or  claiming  to  bo  entitled  to  such  Real  Estate  in  consequeuee  uf 
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Foe,,  F„,„.  „„j  «,„„  1  i™„„7  '"'^'  '  "11  M.;h  S„„„,,  l.„„v,, 
"n<i,,.,.uMe  i„  rospoct  „f  ViTb  ^,  ^,^,i  '  '';'>"  "-n  I'u,  t„llv  ,I„o 
J|™1  Kstute,  and  hI.,,,  „f  ..n  1  ,,."  i     '      ,"  "^  '""■''  '■■"Uih.r  t„  »„ch 

l;re.™,i„(,,  .■..Ki».,.,.i„^:,,^-'^,  „„,'"'  ',-•■'■  II-  Will,',,,.  „f 
"urrenderod  tl,„  «„,.o  t,    ll  ,  U,  "  ,     M  ''wn'""',;""'  "f>'"v„rds 

"II,  tho  L„rd  „f  tliB  M„„„r  f,r  ,.„  ,,^,  i  '  "'''"/"'  'liximscd  of  l,v 
"''"'  '•""^  tlio  Will  I,y  ,vhi,.  Is  I,  ,1  '  "'""T  ",*  "'"■''  ■'^'">'-.,rd, 
"  b„  „„,,„„,  „„  „,„  C..ur,I  'l  :  ,f'l  r  V™  '"  -"I.  I'-'l  i-.u,o, 
t  Mull  nut  Im  nw,  s«iirv  to  w,t,..-  (1„   tV   i        •     '  "'"''  "'"'  I'^'tiite 

I '"'•';»,  and  Servi.-e,  shall  loCi'/nr  'T'"  T',""'  ""•""•  l^"--^ 
;-uld  havo  boon  dn„  fro,     the     ■  ,,1^    '"  w''-''^  "">  I^i-'vixH.  n 

I'nviseo  of  8U.1,  K-tati.  hnv,.  .1  ,,'  A     "'"'''  "'"'"  ""  "(-'"■'■^t  tho 

»niip,,ncv,  lis  Asspts  hv  I>„.,    .»         •  '",''■'"   ''V  rPiison  (d'  si,,,,,',,] 

»«J-  Instate;,,,,  „„,„  ./,^  wL  h'^IW  loll  ""T""^  *'''"1'""  "f 
Te.mnt  P'  -ht,  Curtoma  y  ,,  Comhdd  i  7  t'usto.nary  l.V,'.,h„ld, 
Jlirthor  a  corporeal  or  incorporeal  «»;„  1  ,  "">'"."'"  ''■'"'"'r';  .nd 
locator  or  Admi,,i,tr„tor  ofTe  pfrtv  'h'Th''"/' ;'  t'"  «"  »"  ">" 
%  nrtne  of  the  Grant;  and  if  the  *a,  fe  .h  li  "''  "■"  ^''*''*"  "'"■'eof 
'"  Administrator  oithe^  by  reafo,,  of  „  "Tf  '"  "">  Executor 

"'tueof  this  Art  if  sl,„1l  h  '^''"";"."',  n  »pec,al  Otcunnncv  or  hv 
[-  »I.I.li«l  anditrtaHl  inTh  '  '"  '"^H""!".  a-l  -'h  "hV  „nj 

VearsThalrS  vat  ''  "•''  ^»^^™  """"  "«'  Age  of  T.enty-one 

'« -K  :rptt:.:\^'Wm^^'i»;th^  """-"^  ^^-™  ^t^" 

l^oa,aa  before  the  passbg  of  thi^Act  "  """'''  ''^  "  ^'"''■•^ 
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Wills  or 
Kxtiacts  of 
Wills  of 
Oustniiiary 

Freeholds  and 
<'"pyliol.l8to 
•10  cuti-red  on 
lli«  Court 
liolh ; 


iiihI  the  Lord 
to  be  PDtitled 
to  the  samo 
I'iim,  i!tc., 
wli.-n  such 
K>t;ites  are 
lior  now 
'It.-vis;ili!o,  as 
I"'  <vuiild  hire 
'j"'-rifr,,nithB 
ilcir  in  case 
of  Descent. 
Estiitcs  pur 
autre  rie. 


>*o  Will  of  a 
injuor  valid  ; 

norof  aFome 
t^'wvert,  except 
Buch  OS  might 
now  Itc  made. 
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Si! 


Every  W'ill 
flhall  h»  ill 
WritinR.  nnd 
f>i  Knott  hy  tho 
Teitntnr'and 
attested. 


Appiiiiitmrnta 
l)V  Will  to  bo 

I'XociitMl  Itko 
other  WilU. 


Wills 
exiju'iitetl. 

PubUi-ation 
not  bt  bo 
requisite. 
Inpninpct'iicy 
of  atti-stiii« 
'WituewM  ti'it 
to  avoid  Will. 

Gim  to  ail 

uttestiiis 

Witiiissto 


m 


fmlitnr 
ntttsiim:  to  be 
n.lmitti.l  n 


ExGrutor  to 
be  admittod 
a  WitiK'Ss, 


Will  to  iK! 
■■evoked  liy 
Marriage. 


APPENDIX  A, 

9  No  Will  shall  bo  valid  unlesB  it  shall  be  in  writing,  wd 
cxorutml  in  mniinpr  hpreinnflpr  mentioned  ;  (that  i»  to  say,)  it  shall 
bB  HLMi..d  at  th.i  F.mt  or  End  thereof  hy  the  Testator  or  by  some 
other  IVrson  in  his  Presonee  and  by  his  Direction ,  and  s,.eh 
Sicnature  shall  be  made  or  acknowledged  by  the  Testator  m  the 
Preaen.p  of  Two  or  more  Witnesses  present  at  the  same  Time,  and 
such  Witnesses  shall  attest  and  shall  subscribe  the  W  ill  in  the 
I'resom-o  of  the  Testator,  but  no  Form  of   Attestation  shall   be 

'""l'n""No'  apiwintment  made  by  Will,  in  exercise  of  any  Tower, 
shall  be  Tuli.l,  unless  tho  same  bo  executed  in  manner  hnrein-hotoro 
reii  iiiivt'  •  mid  every  Will  excwited  in  manner  herein-hefore  required 
sli',11,  so  far  lis  respects  the  exe.ution  and  attestation  theroot  ho  a 
v.ai.l  execution  of  a  I'ower  of  Appoiut.iiBiit  by  W.lj  notwith- 
stiindinu  it  shall  have  been  exj.rcsBly  re.iuired  that  a  \\M  mailn  in 
ex.  ivi.Hcif  such  I'.nver  should  be  executed  with  some  additlounl  or 
othor  Form  of  Kxeciilion  or  Solemnity.       ...        ^     ,   ,,.,., 

11.  Provi.l,.d  iiUvnvs  that  any  Soldier  being  in  actual  Military 
S.-rvicp,  or  i.iiv  Jfariuer  or  Seaman  being  at  Sea,  may  dispose  o 
his  I'ersonal  ICstate  ns  lie  might  have  done  before  tho  making  ot 

"n'.  Kvory  Will  executed  in  manner  he-  ir.beforo  required  shall 
be  valid  without  anv  other  I'ubliciitiou  thereof. 

II.  If  aiiv  person  who  shall  attest  the  Execution  of  a  AV  i  I 
shall  at  tho  fiuie  of  the  execution  thereof  or  at  any  time  afterwards 
be  incomiietciLt  to  be  admitted  a  Witness  to  prove  the  Lxecutlou 
tlieieof,  such  Will  shall  not  on  that  Account  be  invalid 

ir,  If  auv  I'erson  shall  attest  tho  Exei-uflon  of  any  ^\  ill  to  whom 
or  to  whose' Wife  or  Husband  any  benelieial  Devise,  Lega.y,  Estate 
Interest  (iitt  or  Appointment,  of  or  affecting  any  Heal  or  lersouul 
ICstate  (lither  than  and  except  Charges  and  Directions  for  the  1  a.v- 
nieut  of  any  Debt  or  Debts),  shall  be  thereby  given  or  made,  such 
Devise  Legacy,  Estate,  Interest,  Gift,  or  Appointment,  shall,  solar 
.,ulv  us  eoneeriis  such  Person  attesting  the  Execution  of  such  Will, 
.,r  the  Wife  or  Husband  of  such  Person,  or  any  porst.n  claiming 
under  such  Person  or  Wife,  or  Husband,  be  utterly  null  and  yoi.l, 
and  such  Person  so  attesting  shall  be  admitted  as  a  Witness  to 
prove  the  Execution  of  such  Will,  or  to  prove  the  A  ahdity  or 
iuvaliditv  thereof,  notwithstanding  such  Dovise,  Legacy,  Estate, 
Interest,  Gift,  or  Appointment  mentioned  m  such  W  dl. 

10.  In  caae  by  any  Will  any  Eeal  or  Personal  Estate  shall  be 
charged  with  any  Debt  or  Debts,  and  any  Creditor,  or  the  V>  ite  or 
Husband  of  any  Creditor,  whose  Debt  is  so  charged,  shall  attest 
the  Execution  of  such  Will,  such  Creditor  notwithstanding  sue , 
Charge  shall  be  admitted  a  Witness  to  prove  tho  Execution  of  sucli 
Will,  or  to  prove  the  Validity  or  Invalidity  thereof. 

17  No  person  shall,  on  account  of  his  being  an  Executor  ot  « 
Will,  be  incompetent  to  be  admitted  a  Witness  to  prove  the  Execu- 
tion of  such  will,  or  a  Witness  to  prove  the  Validity  or  Invalidit; 

*78'°Everv  Will  made  by  a  JIan  or  Woman  shall  be  revoked  hv 
his  or  her  Marriage  (except  a  Will  made  in  exercise  of  a  lowei-o 
Vppointment.  when  the  T?eal  or  Personal  Estate  thereby  appointid 
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Intention  to  rovoko  th,  J2  «t  i'  "l  ^> 'T'  ^J  "i'"K  ■i»'^t>'rmg  nu 
fon  of  revoking  tlu.  ,ame  ^  '"'  """'""■'.  v.ith  tli,  iuto,,'- 

Alteration  ii.nll  not  !„     ,„,"';  "'J'""''  "   "',",  ^^■'"  »'■■'■"'"  »"-^ 

'ion  of    til,.    U-iU-    but  th,\V  '?''''''■'''''''■'''"  ■'^•'''■'•''- 

'lii'n'of,»halll,„,oem.,lto,  .:,'"''■    "'"■':    -^l'""''i">'    "S   I>„rt 

.i-T,.,,ator„,„ithoi;,'ri 'I,f  ^'■i,''",''':;''  " "-  •'^'«'-""-  "f 

-y«rK,„  or  on  some  other  I'aJt  ,f  t  o  UN  ■■"'■■"  ''"  """'"  '"  '"« 

Alteration,  or  at  tho  Foot  or  rVd  °,^  "■'l'""""  "'  """'  "'  »'"-* 
"ferring  to  »neh  Alterat  o^ald  ,"  ,  'Z  "'''"if "  '"  ?  JI'morandun. 
I'art  of  the  Will.  '  ""'"  "'  ">»  end  or  some  otlior 

»ny  M^i;  Ji;i.^^"'|;^j;i  -  "7  ran  thereof,  wl.ieh  .hall  h„  in 
■xecntion  thereof,  „\. '"a"  o'^.f;;!'^  "'■">"»  <l-n  l,y  ,1,„  rl 
r-iuired,  and  shoeing  an  Inten  on  f  ,  '"  I'.'""'"*''  '"'■■'■'"■'"•fore 
"'|y  Will  or  Codicil  whili"  „U  he  It'iv' 1"  'l"  r'V  ■■""'  "■''-' 
"liolly  revoked,  shall  bo  rev  v'l  LTv  '-"'f'^ '""I  afterwards 
-  nmeh  thereof  as  shall  L.ve  I.C  ^H',"  f,!  o ',  ""{/""""'.  '« 
;;;. 1.0  whole  thereof,  nnle.  an  In.en.itl'H:::';;,^ ^"Sh^ 

.h' K»:2n™r?  Wm  :" '::  '   '  r'"  -  -'»-'■  -.'.sequently  to 
K^tate  therein  eomprise  ,  e^Z         "17,     "  "7-  ,^'™'  -   lVr.ial 
I'O  revoked  as  afofesaid   sh,    l'  ,      '         .,'^'  "'""''  '''"''■''  Will  ehall 
»-itl.  respeet  to  suTfI^o        l^;     ".    '"'  "l^"'"'"'"  "S  the  W, 
Kstate  as  the  Testator XllVnv  "','""''  ^''"''  "'•  l''---»"n«l 

E.ae  of  hi,  DoaJh  '  ''""  P"""'  '"  '""I'''^^  »'  '-y  will  at  the 

l^^i^Jte  an"^SafEi5:r''™1'-  "^"'  '"'—  '"  "'«  I*-' 
"  if  it  had  Cr«ecu,ed    mme,T  ,'','  ";  ":  "'"'"''  "'»'  «»'"'  ^ff^" 

^■ai  EYt"ai::r''i^rsi?i"t"siriif  ^''r'-^v''^  ^^^"  »•-'' 

'"'^prised  in  any  DevL  in  '  h  AVni'"""''."'"'','''' '''''^■'''''<' «" 
i«.l  or  be  void  by  reason  o  thi Veath  Jtt  ';""'»■'»-'.  »l>ieh  shall 
"f  tiie  Testator,  or  by  reason  of  sulD  ■  f  "'""  '"  "'"  '""'""« 
;>r  otherwise  incapabV  of  ",k  0^^";;'';  '.'""'S  contrary  to  Law 
''-Juary  Pevi,e'(if  any)%o:ta;Sed1r,'uc5!'"vii:'  '""""'"'  '"  "'" 
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Xo  Will  to 
I>o  revoked  by 
PmurapUon. 
N""  Will  to  b« 
ntvokeil  but 
bv  another 
Willor  Codicil, 
or  liy  a 
Writinjr 
osncutcd  like 
n  Will,  or  by 
Dostruetion. 

No  iiHerntioii 
1"  a  Will  shall 
liitve  iim- 
Kffccl  iinloaj 
executed  as 
a  Will. 


No  Will 
revoked  to 
be  revived 
otiiei  wise 
than  by 
He-exeeiition 
or  u  t'odicU 
to  r<iviye  it. 


A  Devise 
■  lot  to  bo 
reailered 
iaoporativo  by 
aiiysutisequent 
Conveyance 
or  Act. 


A  Will  shill 
be  construed 
to  spe,ik  from 
the  Death  of 
the  Testator. 

A  Hesiiluar; 
Devise  shall 
include 
Estates  eom- 

firised  in 
apsed  and 
void  Devises. 
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A  K«  Dcriil 
Ik'vinH  (if 
thfl   Tostiitnr'B 
LdikIm  hliml 
iiicliitU-  ('I'l'j'- 
liuUl  uiiil 

LPSHt'lloltl 

as  wfll  us 
Latiila. 


A  geueral 
Uilt  xliall 
include 
Eittutt'it  over 
which  ttio 
Tcstiitor  1ms 
aRi-ii.iiil 


I'u 


CI   of 


Apiioiutmcut. 


A  Devise 
without  any 
WonlB.f 
Limitution 
shall  be  t:nii- 
atrucd  to  puEa 
the  i\:c. 
The  Words 
"die  without 
Ibsup,"  or 
"  die  without 
leaving 
Isaue,"  Bhiitl 
be  coiiBtruod 
to  mean  d  e 
without  i8!<iie 
living  at  the 
Death. 


^o  Devise  tL 
Truateefl  or 
KxecutorB, 
except  for  a 
Term  or  a 
Pre«entotion 
to  a  Church 


20,  A  Dfvifu  of  till!  Lnnd  of  the  TcBtutor,  or  of  the  Land  of  the 
ToMtilnr  ill  niiy  V\tiv>'  or  iiitho  Orcuptitiim  (»f  nnv  IVrson  mcntionod 
in  111'*  Will,  nr  <.ttH*ry\is.'  di'Miilrd  in  a  j;i-iiiTiil  Miii.iior.  ami  uny 
oIIm  [■  •;.  u.iiil  l'.'\i-r  Mlii.h  wdiild  dcMtiK"'  a  ( 'ii>t<jiiiary,  ('(P|'yhold, 
(.!■  I  .  !i-.  lirM  l>hit.'  il  tlif  Tisiulnr  liiid  iid  Tnhold  y.>UU-  whU-li 
(ouM  l>i*  di'Mtilxd  l,y  it.  Ktuiil  li>-  r<iiistni«'d  to  inchultt  the 
Cusi.iiiiiirv.  i'Mi.,\liold.  mid  J-cisrhold  Kstatis  of  tho  Tt■^tutul^  or 
liis  Cii^ttmi  .y.  'r,>[i\h<dd.  iind  J.t.'iisfhnlil  Kstiitcn,  nr  uny  of  llieni, 
to  which  Miili  ncsrii[ili(.n  shiill  extend,  hh  tin-  < 'aso  may  ho,  us  woU 
iiM  i'nt-hold  Ksiates,  uulths  u  contrary  lutention  bhull  niHHiir  by 
thM  Wdl. 

■21.  A  ^j.'ncral  Drviso  of  the  Ural  Kntato  of  tho  TcRtntnr,  or  of  tho 
III  al  V.>\nU-  of  flu-  T.  stulnr  in  any  pNict-  or  in  thi)  oc* upatioii  of  any 
],ii>un  iin-Titi..iud  ill  his  Will,  or  otln  I'wi.M' disiiilicd  in  a  f;fTU-rul 
Maii:i»'r,  sli^ill  \i-  innstiiud  I.,  imhi.h'  any  Jit^il  KMatc,  or  any  Ileal 
]>iatr  to  wlii.I,  ;-U'li  JiiMripiioii  shall  iximil  'a.,  tho  case  may  I'c,, 
uhicli  hi-  ii;av  liavi'  ]in»i'r  to  iiiiimiiit  in  any  Miiiniicr  ho  may  think 
|jrn[iiT,  ai.d  sliiiU  op.iatit  as  an  Kxniitinn  of  t-uih  rowtT,  unh'ss  a 
(oiiiiary  lut.nti.tn  shall  ainnar  liy  tho  Will;  and  in  liko  MaaiiiT  a 
ll.ijui.-'t  of  thi'  I'liM.iial  Kstato  of  the  IVsfator,  or  any  IJcqtust  nf 
l*c!MHial  rro[iiMtvd('.-cfiln-d  in  a  general  Manner,  nhall  he  eouhtrued 
1.»  incluijeaiiy  I'er.-onat  Kstato.  or  any  I'orsonal  Kstato  to  wliiih  smh 
iJiMiil-liuii  shall  extend  ;ns  tiie  Case  may  hi-^.  which  he  may  have 
power  to  a]ipoint  in  any  JIanner  ho  m:iy  think  proper,  and  shall 
operate  as  an  ICxei  utioii  of  hiieU  TowtT,  uulesw  a  contrary  luttntion 
hhalt  appear  hy  llie  Will. 

lis.  Wh-re  "any  Keal  Kstato  shall  lio  ilovispd  to  any  rernon 
without  anv  words  of  Kindtation.  such  Devise  shall  ho  eoustnied  lo 
pass  the  Kelt  .'^imple,  or  other  llio  whoh'  K>tate  or  Interest  wliich 
the  Testator  had  I'ower  to  dispose  of  by  Will  in  such  Keal  Kstate, 
unless  a  contrary  Intention  [-hali  ap])par  hy  the  Will. 

'JD.  In  any  l>evise  or  l!e([nest  of  Keal  or  IVrsonal  Estate  tin- 
Words  "  dio  without  Issue,"  or  "die  without  h-aviiij;  Issue,"  or 
'■  have  no  I>sito,"  or  any  (tthcr  words  v  hiili  may  import  either  ii 
Want  or  Failure  cd'  Issue  of  any  IVrMUi  in  his  Kifetiuie,  or  at  tli-' 
Time  of  hi-^  l'eath.(a-  an  imieiiiiito  Kaihiro  of  bis  Issue,  shall  ho 
coiistnied  t.'  lilt  an  a  Waiit  or  Failure  of  Issue  in  tho  l.ifutinie  or  at 
tho  Time  id'  the  Death  of  such  IVrson,  and  not  an  indehnit.* 
Failure  of  his  Issue,  unlesH  a  contrary  luteation  fball  appear  ^<y 
tlio  Will,  by  reason  of  Mich  Person  having  a  Trior  Estate  Tail  or 
of  a  preciiiing  Ciiit,  being  (without  any  Implication  arising  from 
such  Words,;  a  Kimitation  of  an  Estate  Tail  to  such  rersun  ur 
Issue,  or  otherwise;  I'ruvjdtd,  that  this  Act  shall  not  extend  to 
Cases  where  such  Words  as  aforesaid  import  if  no  Issue  descritiod 
in  a  preceding  Gift  shall  bo  born,  or  if  there  shall  be  no  Issue  who 
shall  live  to  attain  tho  Age  or  otherwise  answer  the  Description 
required  for  obtaining  a  vested  Estate  by  a  preceding  Gift  to  suili 
Issue. 

30.  Where  any  Real  Estate  (other  than  or  not  being  a  Presenta- 
tion to  a  Church)  shall  be  devised  to  any  Trustee  or  Executor,  siirli 
devise  isliuli  bo  eonst:rued  to  pass  the  Fee  Simple  or  other  the  wlinle 
Estate  or  interest  which  the  Testator  had  power  to  dispose  of  by 
Will  iu  such  Kenl  Estate,  unless  a  definite  Term  of  Years,  absolute 
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Intent,,,,,,,    „„ „,- l,y  t,,:'^;,,""'  ^-""-"■.  "'.I.-   a  d,\tn,vy 

«  -all  for  the  Parpenes  „      h-  A  t, '      '    '  ?'"V''  ''>■  "">■  Codieil,   "jl »  .n«.i. 
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APPENDIX  B. 


BERRY  r.  GAinvROOER. 

1871  IJ.  201.     2  July  188U. 

Apptadix  B.  And  all  persons  appparing  by  tlit'ir  cuunsol  admitting  that  the 
testator  was  at  the  time  of  his  death  .sui/rd  o£  or  ontitled  to  ccipy- 
hold  lands  and  teneinentH  piircid  nf  tlm  manor  of  Wakfiield  for  an 
estate  of  inlifritunco  to  him  and  hirt  Iumih  mid  to  hoqio  u(  which  hu 
liad  been  duly  a<linittBd  tf^naiit  according  to  tho  custom  uf  that 
manor,  and  tluit  according  to  Hudi  ouHtum  tho  widoqr  of  a  customary 
tenant  of  tlie  snid  nianin*  is  entitled  liy  way  of  frGL<beneh  for  her 
lifc>  to  on  t  third  of  all  lands  copyitold  of  Huch  manor  held  by  him 
UM  f-ucli  tonant  at  any  timn  duriug  ihn  coverture,  and  that  such 
riglit  and  title  to  froebcnch  cannot  according  to  the  aaid  custom  be 
barrecl  or  excluded  by  any  iilionntiou  or  dispowitiim  by  such  tenant, 
This  (^oeuT  \hn\i  Deilaue  that  notwitlistauding  such  custom 
tho  dovise  of  tlio  testator's  t'Htute  contained  in  his  will  is  para- 
mount to  his  widow's  right  to  freoheneh  and  that  Ruth  Sugdeu  the 
widow  of  John  Berry  the  testator  in  not  entitled  to  any  i'reebench 
in  or  out  of  the  freehold  or  copyhold  estates  of  the  said  testator 
except  in  respect  of  the  incoino  thereof  herein-after  declared  to  be 
undisposed  of. 
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ABATEMENT 

]iniunti«  abuto  with  |,^,.„-i,.a   ,/,   "''''*•'"•' 
iWicyin  lion  .)f  i|-,iv.  r"»iii  ' 
I>)?.ic,v  to  satisfy  clflit,  //.. 
li'S'uy  to  mfu  t.)  bu  iMi.l  ,it  iMM ..   /■/, 
time  of  l»,ym..nt  c-re„t..,  no  ,,nority,' ,/,.,  317 
u-^of  word,  ••  hr^tly."  ..  ,„„„„,i,,V.  ,„•  i„,;,„,„,.„^  ,^^^^„.^ 

li'piuii.H  on  Hujipo^ition  „f ,,  „i,r:,hi,   ,7, 

lofcMcios  jfivon  lis  part  of  m\',\w   II 
botwcon  K..„o,al  ,„„1  ....ijuary  l,.„at'.v  '  K17  SJ8 
Oi'aa.»  h,.vo  priority  ovor  r,.™|U  NI7 
Iiinil  »,.t  apart  to  pay  ttiiiiuiti,,.s  ,/, 
(Urocticm  tm  ubatomont  NIK      ' 
l08«  of  assets  falls  on  resi.lu,.,  ,7, 
wasto  of  assets  aftfr  some  legacies  paid,  ,7,. 
ABSOLUTE  Oli'T 

611  ■  "™  '""'  '»'  i-i-'motenoss,  may  bo  rojeotiHl 

where  the™  is,  .ondilions  postponing  enjoyment  are  void,  033 

^'^ShTpL™'^^^  I^''  PEESOXALTV,  4TO-«7 
words  of  limitation  to  pass, 
exeeutors,  476 

heir,  heirs  of  the  boily,  333,  476 -»7S 
issue,  478-480  "».  t.o-j.N 

cannot  be  giVen  Sn'^^^fon'^l"  "'^""""""v  TK„,Ta. 
impheahon  of,  736-739.    S«,  iMPLrcAxiox, 
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ACCKLKRATION 

of  jhiwrr  fif  will',  4*0 
oC  pdWfr  to  "I'M  ii'ViTfift.. 
tf  [Hiwcr  nf  ItiiMinif.  ■i't'i 
not  iilT-i't.-(lhy  Th.-llii".m  Art.  (HH 

tiiki'M  jiliirt-  will  ri<  tlii>  tt'iiintt  fur  tifu  i^  iitrnpablo  of  tuking,  790 
hy  rr'\'H-uli"ri  m-  finliitiiii',  ili. 
Iiiay  litter  L'ltiHn  tn  t^iki',  ih. 
IitTHoii  ill  ri'iiiiiiiiih'r  imt  in  i'xii*t<'m'«>,  (/». 

lii-tirii'tioii  iH'twcnn  powers  of  B.iln  iinil  of  ihiirK'»fl  ""  ri'(rnnl».  (7*, 
IM)  liisliiH't  fill  iMitwi't'ii  ili'viftt'M  mill  iipidiintiiifnt-*  ««  n'^nnlH,  if>. 
inti-iitioii  iiiit  to  iii'i'uliTuto  h'ift  ii>  iloluuU  nf  appdinttiu'tkt,  '''. 

A<vRirKiE.(i'.-.   m; 

c'lim-i'  of,  uiit  not  ]tnnH  aciTiu-tl  fhiiM<,  <li><> 

intiMitiou  thiit  ucrrucil  uru  to  ^o  with  oriKiiutt  Khuif",  </). 

t'oiiwoliiiittion  of  orininiil  iind  in'iiin'il  Hbun-w,  ii. 

wonin  appliiHliIo  to  lU'tTiHil  churis,  Otifl 

bis  or  her  nhuro  or  MlinruH.  ih, 

fihiiro  mill  whiirfs  ami  iiitciT^t.  lA. 

whnrt^  tho  fund  in  troiitwl  uh  onttru  ut  the  tiinu  of  liistribution,  ib. 

with  litniefit  of  MurvivorNliin.  ib. 

ffift  over  of  thn  wiioli-  fiiiiil,  ib. 

whom  th»'  (lift  is  rc:.iihi;iiT,  ih. 

routrictioim  of  ori^rinul  do  not  i-xtcml  to  ui-i'nii'<l  Mhures,  U07 

itp[Hiintnii'nt  niav  opt'nito  on  iii-<-riii'<t  tthiin',  ih. 

ri'pt'atetl  opiTution  uf  cro^n  limitutiotiM,  ih. 

ACCUNIULATH  )\,  (il3-G:iO 

of  incoinn  of  lepu'ues,  who  cntitlod  to,  102 

of  roiitd  from  iniiips  may  pass  with  i*iivfac"',  I'U 

of  past  years  when  applit-ubly  to  uiaiiitt'iianco.  460 

when  triwt  tor.  ovtrriihh'ti  by  i-ourt,  47;(— iTi 

trust  fur,  ilurinar  miimntif-i*  of  ti-nantrt  in  tail  void,  (ilVJ 
for  payinfut  of  di'bti  is  valid,  ih. 
till  thy  fiuul  rcacht'M  a  certain  s-um  when  valid,  ih. 

what  amniints  to.  din>ctiou  for,  Ol:i 

tnist  for,  bcyrmd  limitN  of  perpetuity  in  void,  ih. 

effcut  of  TheilusHon  Act,  ih, 

otTert  of  Aecmuulutions  Act,  1S92,  i7...  (il  t 

propi-rty  ^ivon  ho  i  h  to  involve,  in  within  the  statute,  OH 

owin^  to  DOKl(M-t  uf  truHtoos  to  apply  money  ut  once  is  not,  61J 

direction  to  kt-up  np  policies  on  tho  lives  of  thildri-n  in  not,  ib. 

trust  to  repair  i"id  im])rovc  in  not,  ih, 

testator  may  wiluct  any  uno  of  the  periods  allowed,  th. 

period  of  twonty-ouo  yean*  runs  Inun  tho  testator's  dt-ath,  ih. 

period  of  minority  runs  only  from  tho  birth  of  tht>  minor,  ih. 

allowed  during  miiturity  of   [H-rson   not  born  ut  testator'^ 
death,  i6. 

direction  for,  dunuj;  lives,  filfi 

till  policies  full  in,  ih. 

beyond  tho  limits  of  tho  statute  is  void  ttro  tnnto,  ih. 

for  payment  of  debts  is  excepted  from  tne  statute,  ib, 

direction  for  payment  of  debts  out  of  annual  income,  ib. 

portions  for  children  of  tt^stator  or  boneficiarj*  are  excepted,  617 

what  interest  the  parent  must  take,  ih. 

what  portions  are  within  tho  exception,  ib. 

fund  to  bo  accumulated  and  given  to  children  living  when  accumu- 
lation ceases,  is  not  a  portion,  ih. 

uor  is  fund  to  be  accumulated  and  given  to  parent  for  life,  and 
then  to  his  children,  ib. 


V!in\, 

ACTUMri.ATM.V    ,, ,, 

»IHfro/.i|„f,„„l,  111; 


W7 


vo  ai  iutiiro"!  in  procowla. 


l„ •" r,  inv.inn  iia  iiuiiiri.t  il.„i' 

loif.!!*)  mo)  not  .ton  whrh     ,h  V 

<!'•>  .tiitut.  ,1,,,.,  „,„  „„„„|,.,;,„       . 

'  '"'"'  »""'  "V'T  "1  .•■•rlain  „v„„i;  r.J.) 

ArK.VOWr.KDOMEVT 

"'"lOTutiirntowill.  :lj_,'H 
"'  1'"'"""  "»  hoir.  ciffuct  <i(,  aiio 

A('nRA(JK. 

iluscript'on  by,  effect  of,  li'l 
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A1)I)ITI0XM 

mjulo  i],  will,  ,.„„.,  ,H  ,„,  .■|;_,|| 
Kiltinuil,l,tinntonon-osi,Hlinu  mft   -n   -,, 
mu^otoKiftin  mi.,.,k,.„'',„';,tf*  '"•  '"" 
to  raulto  will  con»i,tont,  "OJ,  7,51; 

ALlEMPTION', 

wvidencj  in  case  of,  1;J(J    ig; 

by  sale  before  ,kto  of  w',l|,  1,10,  ^5 

effectof  ,.!,,  „,„,.,,  ,  roi,u,.ha.e,  lU 

Jthothor  spechc  Inj-ary  m„st  1™  l,„ble  to    U|    ,  ;■, 

I.  By   Ma.,j,„„t   „.,,„„,,„,,    pr.^.l;'g!v4    by   the   Win 

effect  of  contract  for  iil„.  ,7,..  j^,, 
option  to  iiurthnso.'iia 
1  transfer  from  truatuoa,  ,7, 
n  foriniil  chance,  106 

.  receipt  by  the  teabifor  of  ilcbl    ,7.     ic- 
convcrsion  by  l„wful  authority   107  ' 

.«    »    .      without  authoriti",  i7,. 
effect  of  conhnnation  of  will  on  u.lc  ™,.,l  T„„ 
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AUKMITION  -f'Md/n.r/. 

I.  Br  «ubiiot|U«nt  iloulinKK  fith  prupi-rl)  j^ivon  by  thi>will- 

whrn  reninTsl  it  material,  I'lH 

whether  tonipurary  ruuiuTal  will  wnrk,  ib. 

II.  By  chanfw  of  intmrott.  KIO,  170 

(»l  IflMO  liv  purrha*"  of  fi>o,  |(t9 

■oct.  23  of  the  WilU  Act  dnrn  not  apply  tn  rauMi  r,f,  if>., 
Spo  C'oMViMios.  W:l-'itll 
in.  Of  portinnii  hy  «nhii«]ui»nt  fulTimi.'ii.  7*17     770 

principln  fitntfol,  '((7 

whttn>  M«rei-ul  ^'fts,  which  ailiiomifl,  i7i. 

CQHOfi  of  aiipointrnpnt,  H: 

iloctrino  nut  appliod  iti  fiivour  of  ntraM);f^r,  ib. 
donn  not  apply  t'l  <lr>vii*n  of  Inml,  ib, 

ademption  dom  not  uo[H>nd  on  lun^uaff*^  f^f  will,  ib. 

what  in  u  portion,  7UH 

gift  need  not  bo  on  niurriiip:*'t  '"• 

what  ft'iiU  mirtiriont  tr)  ridcnn.  ib.,  7(Ilt 

whether  nnnv„ty  i-*  a  porHnn,  7n!i 

diff-n-nco  Wtwf^on  proiM-riy  twijuofithcd  and  given,  ib. 

bei..Hi'inriep  not  thu  Kniiir,  77it 

how  pnMHjrty  valued,  ih. 

adfH'inod  Ii'^'iny  imt  nvivi-d  I'y  rodi'd,  //.. 

advaiico  bnfori'  will  not  adi^mptioii,  ib. 
IV,  Hv  advancfH  iind<r  Statute  of  I)iHtribiiti(mf*.  770,  771 

wIh'H  Aft  BppIioN.  770 

what  advaiic'tm  within  th"  Art,  771 

riffhta  of  hoir,  il>, 
\.  Of  legacy  given  for  a  purpo.«t,  77i,  77"J 

lefpicy   for   piirpfHfl   8itti«lied    if    purpoftf>   MUtiiOod,    ib. 
Hotchpot  (.'lavses.  77"J— 770 

ADMINISTRATION 

of  periMinoIty.  (frivcrnod  by  domicile,  .*i 
of  fund  appointed  iindor  {"r'niTul  power,  2 


170 


1  appointed  under  {"r'niTiil  powe 

upcdul  p()Wi'r,  '.'57 
of  charitablo  (fifts,  :J77,  ;17H 

of  IlfSt'tH,    SOO— Wifi.      y(>o   AssKTg;    CllABOK ; 
KXONERATION  ;   MAnBlIALI.INO. 


Costs;   Debts; 


ADV  'NISTRATION  ACTION. 

directiona  by  testator  to  coimnonco,  lOl 

pffect  of,  on  trustees'  pr-wor  of  sale,  -1^2 

by  unnuitiint,  4i»0 

valuation  of  annuity  in,  502 

codtd  of,  are  testamentary  oxpenses,  807 

ADMINISTRATIVE  I'-'WEllS. 
I.  Of  *ruBtee8,  4:i0— 4(i9 

1.  Power  of  and  truf-t  for  foIp,  439—4-18 
what  may  be  done  under,  430,  440 
limo  for  exercisinp,  440 
what  consents  required,  440,  441 
who  may  exerei^o,  441? 
when  implied,  ib.,  4V.i 

person  to  sell  under  implied  power,  443 — 44t3 
mode  of  exercifiing,  440 
duration  of,  446—448 


..^^j"^.  r   " 


>itlll^, 


INDKX. 
'""•■•not  .iiitli.,i,.„.,,i„       ' 

,,;;';'•  ;">™„.r,.,.,v,.,"^i,;"' 

'"".'"'  Irunlni  All   Jill 

nTr||,|  „r  i„|„|,,     ,.„ 

■'■   '"•"'■""'■■XTul.,r.  ,/, 
I"  "'N  or  iiii,rtK„«i.,  ,/, 
•i»riwril.  rruliv.  ,7,     ' 
i4iliiiim.t,iii„r  ./;„.„„»,  , 

,  ,.'■""•■' "M,„,„i  i,.,, :,  ";';.•;•;; 

";;":;:s'::,r'^i;i"' '-■-> 

- ,."«''' '"i-ii-.i,,.,,/,, 

'""•"'  Iru.d..,  Alt   J,)i 
f"m|iri)iiii„.  „f  ,.1,,;,,,'  ,  ' 

'♦O'liintioM,  iV,. 

public  riimiuinv   ih     i-.i 

ilei«.it.,t|,ulirm;'«V 

rocon.lru,ti„n„f  ,,,„,,„„,.  ,■• 

con«,nt  r,.,|uir,„l,  ,7,    '    "         ' 

power  o/cx,.o„.„r?«j'* 
Imso  with  „,,ti„„  ,„  I        .J 

nft'T  drat),  „t  t,,,,„,t  ,„;']?;  ,, 

covenant.  t„,„„™,  ,4     '''"■''•• 
10    p''"'""' '"  ■'""""Iv  d.f,.ct8    V, 

■     Son.  pZr-S''  '^""'"'  -P^^mo,.,,,  ^,,,  ,,„ 
moni>y  to  Uo  l,.;,l  .,„.  ;_  .  .  ,    .. 


WO 


II. 

12. 


"tututory  p(,w,T»,  ^ji 

monpy  to  oo  |ui,l  „„,  ,„  ,„„,,    .,, 

*  ower  to  ijisuri-  //, 
olloct  of  TniMvo  .Vt       IS   ,7 

ort',"fT"°':'""""""''^ 
,.,    „         .' "' ""'te'  Alt    .    1>1    ,7 

lim.ta  of  powiT   ,7,    "         '  '■''* 
indudos  eiluration  iia 
■n,,,cmtiro  trust  to  apply  ineo     .  .* 

'•hoioo  of  two  f„„d„,  (li 


INDKX. 


I 


ADMINISTRATIVE  POWERS-^  .il.nufK 
I.  Of  trwati'va— €i'nt ill H'll. 

14.  I'uwcr  o(  miiintcnuncc— C('»(»H"'''/. 

6umw  expoinleJ  without  uuthority,  46() 

accumuluions,  //'. 
\'i.  DisiTftioniiiy  powers,  460—462 

when  court  intorferes,  461.  462 

refuKil  of  truatoca  to  cxei'cipc  discretion,  462 

effect  of  acluiinistration  action,  ih. 
luiyuitfut  into  court,  il>. 
IG.  Power  of  iuiviinceiiifiit,  4G;J,  464 

advancement  defined,  16^ 

whether  ])Ower  limited  to  minority,  ih. 

applies  to  appointed  share,  ih. 

what  payments  may  ho  made,  ib.,  464 
17.  Appropriation,  464— -166 

effect  of  Land  Transfer  Act.  8,  4  ,,461 

l)ower9  out!*ido  Act,  ih. 

power  of  administrator,  ih. 

vested  and  conting.nt  le^jacy,  ih,,  465 

etleet  of  valiii  appro  pi  iation,  46o 

direction  to  appropiiute,  ib.,  466 
IK.  Indemnity  of  trustees,  466— 46S 

extent  of  right,  466 

in  case  of  curryinp  un  business,  ih. 

effect  of  appropriation,  ib. 

lien  upon  trust  fundn,  ih,,  467 

unauthorised  outlay,  4U7 

personal  indemnity,  (/». 

refunilinj;  by  lejjateet),  ih. 

clauses  of  indemnitv,  468 
li).  Care  of  title  deeds,  ib. 

deposit  of  bearer  eecuritit  s,  ih. 
20.  Costs,  ib. 

of  solicitor  trustee,  ih. 
'21.  Power  to  decide  questions,  468,  469 
11.  Of  court,  470-475 

1.  As  regards  infants,  470—473 

sale  of  infanta'  realty,  470,  471 
charge  of  maint«nanco  <hi  realty,  471 
raising  money  for  repairs,  &c.,  ib. 
power  to  buy  land,  471 
sale  of  chattels,  ih.,  472 

reversions,  472 
scheme  altering  trusts  of  will,  ib. 
compromises,  ib.,  4713 
allowance  of  miiintenauce  in  certain  cases,  473 

2.  In  executing  trusts,  473—475 

cases  in  which  trust  for  accumulation  overridden,  47 

474 
impiovcmcnts  and  repairs  when  allowed,  474,  475 
in  special  emergencies,  475 

AmilNlSTRATOP, 

relation  back  of  title,  91,  526,  327 

gift  to,  347~:J49 

dnrdtite  mnmre  ifftttv.  power  of,  443,  450 

power  of  sale  not  implied  in,  445 

jwwers  of,  over  personalty,  450 

may  appropriate,  464 


IXOKX. 

ADMITTANCE 

to  dovisotl  copyholj^,  84 

ADVAKCEiVKNT 

P"worof,n„,,.„„a„edto„iin„rit,.  ,y, 

exo,n».b|„  with  consunt,    /■ 

Pa.vm.nt  to  li„«I,„„,i,  ,-,,.   \°J-  "•■ 
r;iyuiiMt  of  debts.  JOJ 

;"to.atcStf^;s^y;r;;:^-.™.n. 
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ADVANCES, 

directions  to  h-iii 

LLATJSEa. 


IS  into  hotchjiot. 


"-'-779. 


See  IIoiciiroT 


ADVOWSON, 

dovise  of,  effect  of,  2U 

what  .an  intention  to  dispose  of,  before  the  Wills  Act,  „o  „, 
wieu  specific  devise  included    1-Q  ' 

effect  of  general  devise  on   228 
APIEE-BOUN  WIILDEEN 

when  dev.se  to  children  eJSef;j,„3„ 
AITER  TUB  DEATU 

^"™'°'-^.^^s^'^r''--,if,,  .„„,,„,„ 

AGENT 

may  sip  will  for  testator,  2<l  30 
wffrt;SS^rS^.i^far  binding,  ,00,  n>l 
AUEN, 

whetl,„  within  Lord  Kingsdown's  Act,  4 
may  take  uiidor  will,  IIO 
AUENATION 

«*^o™,u;:;;;;;:n;-.-.«^-«7 

r^traint  on,  when  ^i.^fiTmotZ™"!.'.';""'^'  "'■  «'« 
,.;*  over  upon,  6.M  -03«.    S^fe^i" Iv 

3i. 
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ALIQUOT  PART 

of  a  fuml,  what  is  a  gift  of,  135—157 

"ALL  AND  EVERY" 

croato  joint  tenancy,  399 

ALLOTMENT  ,     ,.,        ^  .    , 

of  new  shares,  effect  of,  as  between  tenant  tor  life  and  i-ciuninder- 
man,  553 

AXTEEvVTIONft 

in  will,  rules  asi  to,  37—89 
of  polditT.  59 

effect  of  eonfm-iinp;  codicil.  CA,  ()5 
maJo  ill  iniwt"'  o  as  to  fact.  TOO,  751 

ALTERNATIVE  CONTINGENT  LIMITATION;^, 

di^tinguishea  from  limitations  dii>endent  on  iirmr  limitatioiii*,  G51, 
(i52 

AMBIGUITY,  123—133.    See  Evidence,  Description. 

ANATOMY, 

gift  of  body,  for  purpose  of,  S9 

ANCIENT  MONUMENTS 

may  be  devised  to  the  state,  393 

"AND,"  when  chanfjed  into  "  or," 

iu  gifts  over.  701—703  ^      . 

if  A.  dies  under  twenty-one  and  without  issue  after  devisee  m 

fee,  701 
after  devise  for  life  with  remainder  to  childien,  I'b. 
after  devise  in  tail.  il>. 

gift  over  upon  two  events,  one  of  which  includes  the  other, 
702 
gift  over  upon  two  indopondcnt  eveuts,  703 
upon  the  contest  in  a  du-ect  frift,  754 

"AND  ALSO," 

effect  of,  in  introducing  specific  gift,  155 

ANIMiVLS, 

gifts  for  benefit  of ,  121 

when  charitable,  355 

when  not  void  for  remoteness,  600 

ANNUITIES, 

gijEt  of  annuity  charged  on  land  only  is  specific,  153 
from  what  time  they  begin  to  run,  193 
po8tiit)iiement  of,  to  dt'bts  and  legacies,  194 
arrears  of  interest  on.  i!>. 
are  included  in  term  legacies,  210,  211 
characteristics  of,  498—502 

and  rent-charge  distinguished,  498 

chnrged  on  land  only,  il. 

right  to  distrain  by  statute,  ih. 

claim  for  back  rents,  499 

charged  only  on  reversion,  ib. 

effect  whore  part  of  land  charged  lost,  i!'. 


IXDKV, 


,  oOO 


.  oO-J 


A\-\tJITtES-r„„^„„„, 

n'vn,  with  „..„,i,  ,"1" ;: '"  'v'-';''^"-"'.  ^iw 

frift  of  a.ilmity  will,  f,,„,l  ,  *ru-tniN,  ,y, 

™nuit„„t  c.„titl«    t      :,  ,?  ■~''""'°  f'  ^"-' 
cstatf.  //,.  *'"""  '"   iiiliii 

auration  of,  5(la-5()(j 

''■■'rfc'o  upon  huomo  of  fuS''',\  "■ 
when  poipotual,  rt,   ml 
churgo  upon  loaBrioWs  50., 
'l;iociontop„,.eha4/4 

lor  maintnianiv   il,         '■"}'"•  '''■ 
tor  education,  il! 
totmstcoforliis'trouIJo  ,7,     -,nr 

dirootion  to  sot  aoait  „  ?      ?"."''l"i».  007,  oOH 
e>.argo,lo,Untr'„',''f,!;;:i:':,.T',^f 

offectofgm„vor,/i.  ju'''"'"" 
co„l,n,„ng charge,  oil 

express  trust,  /4.  '  en.iigi,i  ou  realty 

are  legacies  within  sect  r>  ,7, 
to  several  for  their  li,,..    ;i  -■;,-■ 

C0f»t™ction„f,ji5','o|',^^'''' 
.     '"'™  sun-mir  takes  wIiol„   -u- 

IrcohoHs  and  I. 
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I'lratiuu   of  ileficiont 


'"■  mila  Act,  502' 


'■''-f.  -joj 


ioiil  personalty,  il,. 


rent-ehargo  has  priority  over !"'"'"'  "?'  »»'" 

power  of  Ui,tr„ssdoes,^otgiye,priority,8.0 
■J  '.'i 


ilty,  ,7,, 
holils. 


imnes  anil  agricultural 


il'. 


I:nu\,  ill. 


Hii 


land,  fii-i 
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ANTICIPATION, 

gift  oTor  un,  (13fi 

ANTICIPATION,  llESTEAINT  UPON.  642—646 
affectiiif^  corpufl,  do's  not  prevout  will,  !il 
effect  ol',  upon  c'loctioii,  1U4 
of  annuity,  oflVtt  of,  5(»l 
whfjthtT  it  can  bo  void  for  roinotnnyss,  001 
whether  diruction  fun  bo  Hjilit,  (iOS 
when  it  will  Ihj  rojt'ctud,  01 1 
luuy  bu  inipo-Ht'd  on  coriius  as  wuU  as  iiicumc,  (Uli 
iui[K)pied  nn  t'tavifm  b'^'toe,  ib.,  O-Ili 
can  only  bu  attitt-ht'd  to  wpuriito  cstatr.  til.l 
touunt  in  tail  re-triiinud  nmy  onlargi-  li'T  i'!«tiite,  Hi. 
eLoct  of,  on  corpus  of  realty,  i'6. 
no  distiuL'tion  between  iucomo  and  non-iucuuio  buurinj;  fund,  (''., 

044 
effr"''  of  direction  to  pay  on,  044 
win  -.I.  .'iind  ia  to  bu  buld  by  trustee.^,  il>. 
nii^y  bo  conliiiud  to  rovoixiunary  intoiest,  th. 
effort  of,  whore  [ict'uniulittiou  ia  directed,  tft. 
dotonninea  with  eovertun-,  045 
revives  on  future  coverture,  ib. 

may  bo  conlined  to  marriajjo  with  particular  husband,  »7i. 
what  words  create,  ib. 
ceases  as  regard'*  income  duo,  040 
enforcement  of  jud^rnieut  apaiiist  income  subject  to,  ih. 
will  bo  inserted  in  suttlemcnt  to  si^.amto  use,  730 

APPOINTMENT.    See  Vov.  ek. 
by  w:M,  when  valid,  2,  3 
under  power  in  Scotch  will,  fl 

by  domiciled  foreigner's',  0 
by  will,  not  aided,  tiH 
election  in  case  of,  104,  105 
election  where,  voi<'  for  perpetuity,  li)5 

under  special  powr  with  invalid  condition,  raises  no  election,  (7*. 
ademption  of  npi  ointed  fund,  100 
inten>t  on,  \HH 

whether  it  takes  fund  from  douccst  in  default  in  all  events,  "244,  ^45 
class  to  take  in  default  of,  when  tixed.  313,  314 
to  objects  and  n"n-object<i,  effect  of,  3!)9,  "80 
of  use,  ve>ts  Icfral  estate  in  apijointoe,  4'J7 
with  invalid  restrictions  added,  483,  4S4,  Oil 
effect  of,  on  voatin^,  VJ5,  590 

how  affecrcd  by  rule  against  p'jrpCLuitie     005,  610 
gifts  in  dtjfault  of,  05.),  050 
contingency  of  gift  in  defaiJt,  not  attached  to  appointed  -^hure, 

050 
may  ojicrato  on  accrued  share,  007 
hotchjHit  clauses  will  not  be  implied  in,  778 
effect  of  hqisc  on,  785 
bj'  married  woman  makes  property  assets,  831 

APPORTIONMENT 

of  rents  and  periodical  payments  under  Apportionment  Act,  185— 

187 
Act  docs  not  apply  to  profits  of  a  private  partnership,  186 
to  what  companies  Act  applies,  ib. 
Act  ap])lie8  to  a  bonus,  il; 


"m^ 


INDEX. 

APronTioNMi.:xT_„„,, ,  ®** 

Sii?5?'^™-'';^:'^ '' '"' '"-"  *" "  "fc into.,,  m 

^?-cs;;';r!^<-' ■■-" 

"'nc'ir  iiiorhFn.«>  i"„u„(ti  ■  "". 

APPEOriilATION 
power  of,  ■KM—Jii,) 

"n<Ior  Land  Tranaff,  Art  4,  a 

"I'irt  from  Alt  "j         "'  '"'■' 
6flV,.f ,  r    "''"""i»t"'tor  has, ',7, 
'liicrtiori  to  make,  /J 

AWUBTENANCES 

™at  will  j.asa  as,  217 

ARirs, 

™"™"»"f»doptinKcoat„f,(io., 
AEIiEABS 

<>f.u.a„,.„it,       h    , 

gift  to,  when  charitable,  33o 

ARTICLES, 

meaning  of,  227 

^*'  f4?t  o Ah't"';!.;:,:': '"T  "J"!  "■"■">■  Vonnit. 

"  '~''"<'  "•«  '™»'  i"  'Clearly  executory   --■; 
ASSENT 

of  husband  to  wife's  will,  22,  23 
ASSETS, 

loss  of,  how  borno,  d(i3  s^H 

Older  of  for  payment  of  debts,  S'8-S32 

'•  O"""™' rer«,„al  estate  8"'8  S20 

specific  fund  charged,  8  >:s° 

l"l«d  share  of  s,,tiflcfV„j,,„,, 

^-  Eeal  estate  devised^b";  'i' 

»™do,lornoT  -r         '"'■™"'  "'  i'^O"-  whether  de- 
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AmKTH-milii.m.l. 

nnl'T  of,  fnr  piiyiTiftiit  of  i\tAits—r"ntinii"K 

•.I.  Ileal  n>tiili'  il"<-  l»l"il  not  ihirsi'd  with  ilobts.  S2n.  »:)0 
4.  Ecill  I'stat     ihaiKOil  with  di-bts  unil  ilmsod,   subject  to 

cliiiif!..,  h:;ii 
coiifriimtion  liv  liipsoil  shnrc,  ih, 
i.  Roiil  cfcit.i  il.'vi^nl  not  ctwrpHl  with  dubts  ^    l  spocilic 
Icjril.'ii'sriiteiil.ly.  iVj..  h:ii 
in  whiit  pioimrtiuii  real  r^tatn  (■ontrihutt's,  8:il 
(i,  riopcrty  np]ii;ilitid  niul.r  a  p'ncnil  power,  ih. 

m^''  of  married  vvoniaii,  i>'. 

7.  ^'orr•i^■n  laiifl  follow-  /:..■  lor,;  KM 

ordor  of,  for  paymoTit  of  lopioior-,  s;i9-H18 

ASSIGNS, 

offi.ft  of.  ns  'd  ii-i  a  word  of  limitation,  :j;J2,  Xy,l 

wlu'ii  »up''raddod  to  r('ia-osriitativfs,  ;i4(l 

life  intovoMt  to  A.  and  his,  may  bo  dotunuinod  on  nliunation,  31  ( 

ASSOrlATID.V, 

voluntary,  gift  to,  whoil  yalid,  117,  118 

"AS  WELL  AS," 

effect  of,  iu  making  gift  wptjcific,  1  jj 

"  AT," 

olToct  of,  in  a  deviso  of  specific  lands,  l;i'.» 
death,  effect  of,  ul3,  S14,  058,  'Si 

ATTEMPT  TO  ASSIGN, 
effect  of  gift  over  on,  6.15 

ATl'ESTINO  WITNE.'iS, 

signnturo  by,  to  will,  IM — ."ifJ 
tearing  off  namo  of,  50 
evidence  of,  when  necessary,  "(* 
gifts  to,  119-121 

"AT  THE  DEATH," 

ffift  over,  when  it  cuts  legatee  down  to  life  interest,  513,  514,  658, 
*752 


ATTRACTION 

doctrine  of,  420,  43(1,  1711,  4S11 


B. 

BACK  BENTS, 

annuitant  cannot  have,  400 
legatee  with  charge  cannot  have,  841 

BALANCE, 

small,  what  it  passe.-J,  233 
remaining,  gift  of,  51 1,  'AH 

BANK, 

gift  of  property  in  or  at.  108,  20S 


-497 


INDEX. 

BANK  NOTES. 

will  piinH  JIM  monoy,  \UH 
'n..t(,ein,  ™nv™i„„bv,S 

*■'"  "'"  mi,  of  anniuty.  .jol 

"f  lifo  iiitort'Ht.  317 
ol  estate  iu  f™  voiil    (i:|>i 
,.1       v  .       constnictiori  of  (!;{■(— /fiw 

C"nvi'yunco  by,  4Jo   ' 
BASK  FEE, 

huw  creotej  i„  rrat-cliarg,..  Mm 
BASTARD.S. 
BELIEF. 

logacj  g,v„n  from  eiionooiH,  7.iO.  731 


NS7 


SeolLLEamMATE  C.i.I,DHK.V,  284-20,5 


BENEFIeiAI., 

power,  Biciiniiif.  of,  24N 
nitorost,  mwiniiig  of,  38" 

BENEFIT,  wo,.,l,  of, 

BENEVOLENCE 

Pu.lio8e»  of,  „;„  not  cliiiritablo,  350 

BEQUEATUED, 

gift  of  property,  202 

BLANKS 

iiiiiy  bo  left  in  will,  37 

BODY,  DEAD, 

property  in,'  S8,  m 

nO.VA    VACAA'T/.l 

Crown  entitled  to,  793,  796,  797 
BOND, 

Rift  of,  what  passes,  203 
loroign,  meaning  of,  204 
BONUS 

yr.  declarea  before  the  death,  will  not  pa.  with  the  share, 

when  apportionablo,  i/,. 

"«ht  to,  aa  between  tenant  for  life  and  reniain.W^n,  332,  333 


888  INDEX. 

UOOK-DKllTH. 

whiit  pantKw  uiuUt,  'Jn;j 

ItOTlN, 

gift  to  childron  to  Iw  horn,  <l<"'s  not  <'X(  Imlo  cxi^tinn  childrrn,  29(1 

iKirn,  rliH'M  not  fxrliult!  iifhT-lH)ni  thiltlron,  ih. 
cliilil  .»  nufn.vhfn  il.TiiM'.l  tn  1»>.  :il)7,  'JIIS 
eili'i't  of  wonU  "  l«>rn  or  to  bo  born  "  in  oulnrpiug  clusf,  .'i|3 
in  ilue  tirao,  inoiiniiiK  of,  il>, 

lIOltOUOII-KNnUSH  LANDS. 

dvy'iHV  of,  to  the  lioir  of  a  per-^on,  ,'120 

liOltOUOII  KrXD, 

honiU  chiiiKiriff.  an-  not  witliiii  Moitiiiain  Att,  US4 

"BOTH  IN." 

rostiit;tiTe  effect  of.  225 


5l^ 


UEICACII  OF  TltfsT. 

[mwcl'to  Hcll  Iiilul  bought  ill,  ii',l 

iiionny  i(>cov!^ir(l,  ri^'lit-*  of  tonaTit  for  lifo,  od".',  ott-i 

safi-faL'tion  in  cam  of,  ~i}l 

imiTISII  MUSEUM, 
yift  to,  ;l5o. 

BUILIIIXO, 

a  church,  3B'J,  37a,  392 

gift  for.  charitahlo  institution,  asii— 3«0 

mnnoy  to  bo  laid  out  in  land  niay  bu  spent  in,  IjS 

UUEI.M,, 

exc-utors'  duty  as  to,  8S,  89,  HOD 

DUMAL  GROUND, 

gift  t<i  provide,  'MV2,  3(i3 

UUSIXESS, 

gift  of  share  (»f,  when  adoonioil,  170 

mraniiij,'  of,  -MH,  2(19 

powor  to  postpone,  jjivos  antlir)rity  to  <  nrry  cm  business,  -148,  4  j7 

what  capital  may  bo  employed  in,  I J7 

power  to  ns*^  business  premises,  i  . 

effect  of  bankruptcy  of  executor.  //).,  4u« 

effect  of  direction  to  carry  on.  4(i(i,  H'2'i 

losses  in.  whether  tenant  for  life  bears,  ojl 

effect  of  conilition  of  forfeiture  if  le^'atee  eea.ses  to  carry  on,  lilH 

whether  gift  of  share  in,  adeems  gift  of  residue,  709 


CALLS 

upon  shares,  when  payable  by  specific  legatee,  172 

C.vr.VC'lTY,  18 — 2.5.    See  Testamentary  CArAcny. 

CAPITA,  w;fl,  3no-3nj.    See  DisTKiBnnoir. 
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INUKX. 


'•AriTAI,, 

8""  "I.  in  bu»iiu„ 


WO 


200 


rn'it"(ilimti„iii„,,„,.  ,1,.,,. 


-^-»x;y;------n..,._.,.,  .,„_,„, 


CASH, 

mer.ning  of,  I'dj 

f'ASUAr,  I'liOKITS 


"'■■riM.„„„, , ■„),.,  ,.„. 
'■>  -uuit..  „  i,„,,„„„  „,  ^^^^ 


'"K.  <l)0 


''"'""S  '"  l-mnt  for  lif,,  j;,, 

I"'""""'"--.  "tiif„i„,,.,„„   ,,|- 
<-ESTt!I  (JITK  THrsT 

""''"'""'■"" ""^■"'•'""'ta  with  ,h„t„f  „,,„„„ 

(-■iiANcKRY  nn-isiox 

rrobuto  „„,„„,  .; 

p™-ortu,i,.ci„„|<,   ,;„;■ 

udm,„„trativo  |„,wnr.  of,  V;/,-;;,;  " 
CIIANOK 

of  Mociirifv,  Il-'lliyt...hi.,.     I 

of  int,.>v,st  of  to»t,V,,',  *-  " ''■"""•  'W.  l«l 

tonvoyanco  of  ln,i,l,  745      ' 

CIIANOINO  M-OIih.-; 

c'hiiiiffo  of  "uiiil  "  ;,',»„ 

fl.«4  of  ..:;,!''■  (..'l.-f-J.^™  ..'i;f;^'- "V--,  T„l-7,,;i 

f-'UAEAcTEH, 

K'ft  to  H.at,.omii,«„.rta|„,  07,  _.,,.. 
CllAKOE 

lopicy  with  chaipj  on  1,„„1  is  „„,  .,     ...  ^    * 

on  ^rooific  gift  An  a,     ;,  r,  ","' «'"'""'■  '•'•^'  '•=' 

corpus,  rives  ri-lit  w  ■   "'"™''"''.  "04 
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ml  VitViU,  9-2,  IKI 
-(iii'iiil  jHiwcr  fn>m 


III.',  Hit— 11(1 


nn  Imid,  Vf'Ntititr  of,  ilTO.  .Wi 

li'pu'v  nn  ruiiilit>(iii  nf  conri'vinfr  Inml  ftifi^n  n'>,  tt'i',  (ViH 

n><lii]iliruti"t)  of,  unitiT  rrfi-ntiitinl  u'ltt,  T'i4 

will  tmt  Ciiil  liy  rovK'uti.JH  at  ilfvi"-,  Hiiliji-t-t  to  cliarK"',  Till 

drnth  of  tloviwp,  TH4 
will  liy  nili'm|)tion  of  (fift,  miliji'ct  to  tlm,  ih, 
dfivitto" Hubjort  to.  which  fiiils.  Thh.  tm) 
of  It'jrui'y  <in  Innd,  wlu'lhir  ih>vi«.ri.  pi'i -"unilly  llulili',  Nl'i 
of  li'jpiov,  whfth*'!'  f|iiw>iti<!  iIhvImo  i'hiii,;('il,  H-i'.l 
in  iiiil  of  |)on*inmlty  wh''n  "•tilllrii'ncy  uf'Ttnini'il,  K4 1 
how  t'liforotMl,  ib. 

SfH»  I.NCl'MUH...  I  E«. 

ciiAROK  or  !»KHm 

ctTwt  of,  in  I'Xtluilititf  tni^t  f.-.t(ilf4  from  p 
in  t'xclmlirifr  |iruiirrly.  Mtil'jitt  ti 

pnncriit  '■vonU,  '2V.i 
on  r>«tiiti'«  of  triifli'-",  .|2!l 
whether  it  j.'ivr-'  cxcriitori  u  jMrtvcr  of 
what  iIi'Um  it  ilirltlMrht,  N:>1 

ilohtH  subnihtiiiK  »t  tho  lUiifh.  //•. 
Slim  npplioil  for  nci'cssaricx.  il,. 
fliimitj.tn  iiccruid  nl'trr  tli>'  doiith,  //'. 
(iircrtioti  to  piiy  (Ii-btw  ^'iib>'ihtiiifr  iit  ii  purtii-ulur  tiuio,  ib. 
of  anothfT,  ih, 
how  crraffil.  H.i2— K^,5 

P'lirral  ilirt*ctioii  to  piv  ilfbtM,  H:\2 
wlu'thfT  it  ohnrm's  rcafty  h'lt  to  iloscfml,  ili. 
sul'-t'<[iicnt  L'liaip'  of  rt'itiiin  ^luhtn  on  piirticuhir  Iiindfl,  ih. 
nubBi'i[iit'iit  churj;!'  of  all  debt?*  on  porrtonuUy,  /'■.,  n;(;j 

C4Ttiun  lanilH,  HXi 
exception  (tf  I'l'rtiiiii  Imiils  out  of  mibHucniPnt  iharge,  ti. 
ox|iri'>H  ohaiRi'  not  i-ontrolloil  hy  iHirtiul  charjji***,  ih. 
pfTi'ct  of  n  (lirt-'ftion  to  cxtKnitoiB  to  pay  dobtn,  ib. 
whoro  no  rciflty  is  duviweil  to  them,  ih. 
land  (loviwd  to  thi'ni  when  charged,  ih. 
jrift  of  residuo  of  real  and  pcrwonal  I'stato,  8W 
charjfo  upon  income  or  corpus,  ib.,  835 

CIIAROR  OF  LKiiAClKS 

on  land  Ity  privili-^rcil  will,  39,  00 
ou  land  j.'lvi's  di'vi.-*i'<'  jiower  of  nalo,  4^  J,  1  (iJ 
on  land,  how  neatfd,  H\l),  841 
rxtont  of,  S42,  M43 

CHARITY,  GIFTS  TO,  ;J.JO— ;m4 
iniiccurnto  description  of,  I'iN 
I.  "What  aro  charitable  jfifts,  350—^0); 
legal  nieaninp,  ;!oO 
private    charity,    bencvulunco,    liberality,    general    utility, 

philanthropy,   ib.,  351 
acts  «'i'  hospitality,  301 
charitable  and  benevolent  purpostea,  ih. 
charity  out  of  juriHuiction,  ih. 
1.  Itciief  of  poverty,  3Jl— :)' 

instances  of  such  pfts,  351,  352 

afred  iinii  impotent,  352 

when  poverty  prtHumcd,  ib. 

friendly  society  whether  charity,  ib.,  353 


.•»    -^s'l'^-^-jiiirJ 


'•>r»:?'v  ..«■.»  '  Mm 
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INDKX. 
CIIAIIITY,  OFKTN  TO    „    ,        , 

I"«.i.-l".rr'',".'l,','l','",'/'"  '"'""""  '•"'"iviiiB  nlu't,  .-IM 

'"'"I'""l  l"r  uiiirii,,:.,  ,7, 
''■"",'"'"'■ 'l>"'(riri,.-, 7,  ■ 
piircl,,,,,,  „,  |„„,|,^   .,_,,j 

J-    A»V;tJicii|iii.,i»  ,  r  .    !■ 

i"-r -..if;',, '"'■';'•':■'::■  ■'■■'» 

J;;:"!;;!;"'""' ''"' -..*.,;«;„ 

JoreifjTl  charity,  3IJ9' 

^t  f„r  particular  oWi,  '""'^'  ^'^~^'i 
what  i,  ?,ti„S    ^ctaSl""'  .•'.;•  I-P-.  371 

«?Uorola„dparticukr',i,t.;„,V^'     „._    ,,.^ 
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(  UAIUTY.  (JII'TH  HU -.■,.„t,.n,.,f. 

VI.    Iiin..,i-.Mrntit-ur  lin.Itrivi'n  tn  chiirity,  UTA  -  ;(77 

Hit  tti.-  r.  nt.iir..1  ).rntlt^  <)>'v  Im,!.  ,/.. 
(li'\i-«  -ntii. .  t  t  >  •  h  ml  il'lr  |i;.Mii.  lit*,  :i;il 
■ni|>tu>>  i.<it  ^i]<|iiM|,]i,itMl,  |A. 

VII.  A-lrnirii-Ii,.ti..ii  ..f  .luiiiti.l.l.'  (riit-.  ;iT;.  :i:h 

^ilt  fi>r  ;r<'n<'i:il  rlmtitv  hihUt  nJKtl  tiiiili  lul,  '•i'l'i 

ili-iK'tion  not  iiM  rr<  i<<t  with.  i7>. 
(lintiiliulion  i>f  iiiiTMiiil  MiLin,  ih, 

U'ih  to  i)l~tltlllio||,   ll: 

C'hiiiity  iit  S,.itl,mil,  -iTi 
fnn-iKU  tiii-tn-",  (''. 
cii-f  ol  tniitimiinK  t'liiilitinti,  ih, 
Vlll.  RextrirtioitM  on  niU-^  to  clmritv.  ilTS— ;jni 
.       ctTcitof  Ai-tot  lN!(l     ;(7M.  iiV.t 

laml  ili'viH.'.t  for  limits.)  iH'Hoit,  .179 
ftpplic*  to  M'liiaiiirl'i  "*,  ih, 
em-ct  «(  Act  iif  Inns    ;;su 

<!.<..  II.,  //.. 
vhnt  i<i  tin  iiit*'i<'<t  in  liinil.  ;t*l(l~;)Nt{ 

iiivi-tiiMiit  Jy  tnistci'M  in  Inml.  ;iNl 

ni(>n<-y  to  iirisi'  tvotrt  hiil«  of  tutitl,  ili. 

lii'u  l(j|-  pun'hiiHii-m'inov,  H>. 

siili'  umliT  nrinr  will,  if>.,  ;wj 

i  rop-4.  liiiai'lioMM.  ni'irtjTfl^'ff*.  ;{Hi 

iiiciitKiif:!'  of  real  iiinl  i-n.-oi,;,!  jtriipcrtv.  ih.,  ;iH.( 

itric'iirH  of  n>iit.  jiid^fnit'nt  cluirj:"*!  im  lund,  ;j«a 

I'ovi'niint  to  li'UVO  liHdiMy  l)y  will,  ih. 

Hhiirt'M  in  compiinirs,  ih. 

Hut^Am  IiiimI  Nfock  of  MctropuHtiin  liuilwHy,  /V*. 
railway  dt'lK'nttiicH,  ;)n| 
wiiturwork*  niortgutri',  ifi. 
t'liiiMiriitinn  bondr*.  //-. 
rhiir(fO  on  tolln,  ;}H3 
polifo  riitcH,  p<ii>r  nttofl,  ih..  'Mii 
iipportionoil  rent,  tounnt'a  fixturfH,  38fl 
what  IH  ptTMoimlty  t<i  Imi  laid  f»ut  in  land.  ;(H(l— 391 
money  to  i)*!  invpstod  in  ival  Ht'curity,  '.isti 
nionry  to  jiiiy  nlV  iiioi*;.'a,'.'i',  ih. 
ti»  iniinov*'.  rt'piiir,  cnlmm',  ih. 
tolMilhl.  ih.,  :is: 
option  to  Imild  or  npnlv,  ;Js7 
to  .■»lul,lisl,,  .7,.        "' 

tn  rnduw,  oSH 

ptirthuHO  of  lam]  not  intended,  ih.,  389 
(?i[t  to  chiinty,  wliuso  object  is  to  acquire  laud,  3H9 
foreiftn  charity,  ;jftO 

ai>jdication  of  Murtumin  Act  to  colonies,  ih. 
Irish  Act,  ih.,  :ji(l 
exemptions  from  Moitnmin  Act,  30t— ;J94 
Oxford,  <'nni>)rid{?o,  Eton,  &c.,  391 
Ixindon,  Dnrhnni,  Victoria,  ib. 

power  to  hold  lundH  doesi  not  authoriwo  doviw,  ih..  392 
money  jjiven  t*>  redeem  Iiind  tax  on  charity  lands*,  393 
oflcitof  4'_' tieo.  HI.  c.  lUI,  ih. 

'13(jeo.  III.  c.  lOH,  »/>.,  393 

(i  &  7  Vict,  c  37  .393 
land  for  a  park  or  museum,  ib. 
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CIMniTV,  nitT.^  j„_     ,       , 

>  lil.   Il.-.lr„.e„„„  „„  gj,(.  ,    rt„  ,j, 

••"■."i.>i.m,,r,„„M,„,,3''-;'^;;;;-'. 

"";'";"  ■i",'l"'l, I.  |,,,|„„.„l    ,1. 

!!'  '  1''  ";"=■■'■'  '■■"■''.  ■''. 

-  wIl.T,.  ,l„vi„,  v„(J^  ,,,^ 


.  Ills 


"M  ml.,  .UM.';!!^ '"■"■'•  «^"-'i' 
"'"""""""""'""  J"'-'!""  ..M„a,»l,„|,„,-,„ 

wiATTui.  i\T):iii:vr 

f'ium;r,s  '  i"- ^ '■■  i-r  - 1--- .it.v.TM 

|;;,!i;;r;:h's"-'"'''"^'-""-^"^ 

t'lIII.D,  '      "' 

"■'"■'''  """'  ""  "  """I  of  limitation,  .ll,i_,M 

lillLIl-IlEAlilNO, 
Wouimi  jiaHt, 

wlii'n  not  to  b,.  conaiiloTOl,  (100 

P"l.rtuilyruloa,t„,i„™,„„,;"-7,"' 

I'lIIUlHEN-, 

clniuii.ilii  of,  7,  N 

Pjai'lliuns,  appoiiilmont  of,  I)7_i0() 

illiftioiia  oilimitiou  of,  Kio 

'■Mir  1111,1  yoi-f-i.r,  :i77_-)m-, 

fc-ilt- to  ill...  ■:  „„e  ..«. _■.?,,.     o     , 

.       k'K-    ■  ...to,  I'M-..;,;,  ■     *"■■"  I'-":"'".^'.!-"!  CmtDHE!,. 

S;;n^'l;S:';;>-i;i;^c!  »;"-■■— ^^.^.,.0. 
S;.;;'';::^,:^:' -r'  ■-'"''--'ti,„cuiiaro„,  .„« 

childri.ii,  ,v,  '  fxiliulu  hiui  frum  „  „jjj  ,^ 

from  A  ,l,,w   „  .,,1,  i„,,„j„  ^ 
t'cSilt     •"■     "''■'■  take-,, 4.,  a<i 

afW;  wUl.'Ji"'"""'"'  "'"'"  '="""'  '-  life  Oios  Woro  or 
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gifts  t<i  Ipjfitimato — continued. 

gift  to  tho  childicii  nf  A  niid  R.  208,  \    0 

11  coitaiii  iiunibL'i'  uf  chililreii  w.    u  ;  'icvo  ure  moi  \  299, 

:;i)o 

distribution  /'*r  <<i)<iUi  ami  /^^rr  siiri>-*,  IJOO  — 3(lj 

when  tbo  cliift  is  asfortiiiiiL'il,  liD'i— ;ilo.    Si'e  Class  wiien' 

ASCEKTAI.VKI). 

gifts  to  parent  jmuI.  whether  thov  tiiko  successively  or  jointly, 

395-398.     Si...  I'.uiK.VT  AM-  I  •llll.lutKX. 
iib£h1  as  a  word  of  liniitatiiin,  -ji;j— n '».     Sen  MiY'/'a  Cmc,  rulo  in. 
gifts  to  parent  for  Ijendit  of  »M  ami  <'liil(!ren.  -l!i:— 41)3 
giftrt  to,  who  survive  tlniv  ]>.irerils.  .'(Sj,  -jDll— .j!):{.     See  VESTING. 
porti(His  for,  when  ''Xeejiti  d  from  Tli.'!ln:-,-oii  Act.  G17,  018 
gifts  over  U])on  death  niiia;ivrird  ,ind  willmut.  Toii 

wilhnut  leaviii-'.  7(1^—7117 

V,  .thoiit  laiviii-   7(>7 
intention  to  beiielit,  how  t/trri.'d  out  wlirn;  trust  i^  executory,  72H 

CnOSKS  IN  ACTIOX, 

whether  they  pass  as  thinp:.s  iu  a  locality-.  200 

CEUECII, 

gift  to  repair,  is  charitable,  ;jS:2 
build,  3S0,  388,  389,  -^M'! 

CLAIMED, 

condition  forfeiting  legacy  if  not,  022,  023 

CLASS. 

gift  to,  ri-ht  to  income,  IS.'!,  1^4 

diiviso  to  ii,  in  tail,  whether  joint  or  ^ucccs8ivo,  395 

gifts  to  a  contingent,  and  upon  a  conting*'ncy,  573,  574,  582,  583 

gifts  to  a,  when  tho  youni^est  attains  twenty-one,  590 

gift  to,  when  vttid  for  reniotemss,  OU(J,  007 

diictrine  of  lap-^o  in  case  of  gifts  to  a,  785.  780 

•vi'liat  ia  a  gift  to  a,  for  purposes  or  lapse.  787,  788 

CLASS  WIIKX  ASCERTAINKD, 

when  the  gift  is  to  younger  children,  279,  280 

gift  is  to  younger  children  upou  a  contingency,  2H0 
OS  regards  personalty.  300— HI" 
immediate  gift,  300 
effect  of  gilt  over,  ih. 
no  children  at  death,  U>. 
future  gifts,  (7...  307 

life  interest  detonninabic  on  bankruptcy,  307 
imperfect  limitations,  il>. 
gift  of  rovertiionury  property,  ih.,  308 
to  bo  paid  at  twenty-one.  308 
void  for  perpetuity,  (i.,  3<)9 
of  maintentmcG  out  of  vested  shares,  309 
division  when  the  youngest  attains  twenty-one,  ih. 
gift  of  fixed  sutu  to  eaeh  member  of  a  class,  ih. 

after  life  interest  to  children  who  attain  twonty-one,  310 
as  regards  gifts  of  income,  ih. 
?,s  regards  real  estate,  31(1 — 313 

immediate  devij^es,  310,  311 
children  bom  and  to  be  born,  311 
contingent  remainder,  312 
executory  devise,  313 


).^^r"^ 


3smv 


■,  299, 


INHEX. 

CT.m  WHEN  ASOERTviNEr,         ,• 

class  to  tako  i,i  dofuilt  „f  ""'"'""'• 

direct  ffif,„X\°,'"I'l;;'-t'"™t,  .■113,  -M 

■n  tho  caso  of  fjifi,  ,„  j,  5  ■  ■*!,■.  •     . 

-''-ti.og.,ti..,„;^;iV„f.  I,;  ■;■:,,,  ...,„ 

tho  class  is  a.,v,.t„i,„  ,     ,  ,'|  •'-  •  ■'-■'  . 
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muiu  rulos  a,,,>h.  torrali ' ','   '      ","""'-•"■■.  ■'-") 

??^»?^'t^-;,J!;;;^?:;-,rr"'o,,,,ts,«. 
^t^'i^ro^^l^tifS-S'^-'";;^^"^'"^^^ 

W'EAE  SUlr 

Si'to,,  Whether  freo  fro,,,  loga,,- ,,,„,,,„„ 
CLEEICAr,  EDEOES 

■n  will,  whou  they., ay  „o,.„,,n,„,   o, 
CODICIL, 

revocation  of  will  by,  48   74-,     -, 

conditional,  effect  of,' 'u3~' 
roirabhcation  of  will  l,y  Uo 
incorporation  of  will  hi    ■?    00 

em,tI„ltopr„batri2;'7r'" 
co.,firm,„8  will,  effect  o.uc 

offectasregardsadcm,,tio,,,l,i7,  770 

COELATEEAL  IIEIE 

.--se  to,  in  default  of  heirs,  creates  „„  estate  tail..,,, 0- 

'-^"i'lTEEAL  MORTGAGE 

effect  of,  as  reffard-  „ ,. 

.  as  logaras  exonerat,on,  802 

COLLEGE, 

tieviso  to,  391 

COLONIES, 

lanil  in,  is  immovables,  1 
probate  ,n,  effect  of,  SO 
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COMMON,  TENANCY  IN, 

what  creates,  402— i05.     St'o  Joint  Tk-VANiy. 

COMMUNITY, 

gifts  to  bonofit,  a<J4— yiHJ 

COMMUNITY  OF  GOODS, 
law  of.  () 

COMPANY 

may  bo  cxocutor,  !I5 
ami  poi'suH  oXGcut'tis  jointly,  ib. 
tluviso  to,  when  v.iliil,  117,  IIK 
how  tlivitkiiilii  iiji]ii)vtiouoil,  ISo 
what  within  Aiiijoiti-.nmoiit  Act,  ISG 
jjublic,  what,  //'.,  4J3 

lucoriiuratod  by  Act  oC  riirliauiout.  what,  4j3,  454 
riplit  to  ilividcnds  a.s  between  tenant  for  life  and  remainderman, 
o')i) — 553 

COMPENSATION, 

in  case  of  flection,  102,  103,  lU7 

for  deteniiination  of  lease,  goes  to  legatee  of  lease,  Hi5 

fur  minerals  got  during  life  interests,  535 

COMPOUND  KVKXT. 

when  it  miiy  be  split,  tiOfl 

COMPROMISE, 

power  of  trustees,  451 

court,  472,  473 

CONCUItliENT  AND  SUCCICSSIVE  INTERESTS,  3i,'5  -4(»5 

CONDITION, 

distiiiRuinhed  from  election,  Hi,  I  ],-, 
to  keep  tomb  in  repair,  121 

cf  original  applies  to  sub^tituled  legaev.  1(11  —  103 
continuing,  in  eae-e  of  eharitalile  gilt,  3"S 
distinguished  from  trust.  485,  5(j(i 
from  limitation,  5(i(J 
devise  subject  to  a  proviso,  oti" 
Cistato  of  trustees  to  preserve,  //>. 
precedent,  507-571 

general  test,  507 

requiring  time  for  performance,  ib. 

involving  ennsidcration.  50S 

must  be  fultillcd  thou-li  impossible,  &c.,  ih. 
involving  physieid  iiniiossibility  void  in  personalty,  ih.,  5(10 
discharged  by  testator.  oOt* 
Cf)H(rf(  boiios  morrn  void  in  personalty,  ib. 
requiring  ninrriuge.  ib. 
marriage  with  con^ent,  ib, 
how  performed.  57(1.  571 
8ubse<|uent,  621  —  040 

common  law,  subject  to  rule  of  perpetuity,  599 

impossible,  impolitic,  orillegnb  or  inoftectual,  (i21 

whether  a  gift  oyer  is  material,  ib. 

when  void  for  uncertainty,  .7-.,  022 


897 


'  impiMsidli.,  by 


INDEX. 

CONDITION-™„<,„„„/ 
"Ulwoquunt  ~co„th,u„l 

'"VS/ZX:^  ™"™>  i-"o„.  i,oc,.„„ 

conaoul  of  guirti,,,;;,  ,j 

'l^'anSi^:^; :',;;:;;  '^finf'.  r""" "  aiv„u  time, ./, 

««'  reqiuro  bunds  u„t  t„  ,?,.,,.■/ 

m. -cstramt  of  marriage.,  ,ii-,_,i..; 
WPlios  to  lawful  n,„,,i, „'':',, 
.mpo,edou,lovW,foHif;.„;/i,,  ,,,;,,.,,,.,.,. 

in  partial  restraint  of  lairri^"    ;  , 

rertraniing  wijoi,.  or  w     ,,  i^^f  '"  *-""'•  "-'" 
restraining  marna^  1^  ™  a  .v:^,;'!;'^?'^'  ■'• 

doctrine  of,  ;„,,„„„,, /';:;i-"™'-^l-;  ». 
to  what  conditions  ,t  applies  II, 
cond,t.onsinpartjareS,St',;i„,,„i,^,,,,, 

effectofagirt'JverT"^"'''*- 

residuary  gift  i,  not  a  gift  over  II. 
ap;)ortionmenlof  rt  6'"iu,  ".. 

msoeUaneous  conditions,  (i'>7_(liii 

requirmg  rele.ise,  627 

conrcyanoe,  ;/,.,  6'',s 

aetoearrjingonbu8i„es,V8 
as  to  residence,  ij. 
as  to  education,  11,. 
Mme  and  arms  clauses,  (i'9 
enter  a  calling,  630 
repugnant,  030—633 

general  restraints  upon  alienation  after  dev 
partial  restraints  upon  „li„„afi„„    -u 

effect  of  iiixrl:sii;;t'SiT'«''«°' "• 

direction  not  h,  raise  iTOts"« 

"''°™"^"-'"''^"^s=;&"--ion,.. 


0  in  fee  are  bad, 


on  alienation  bX'SKS;?".'^"'"""''' 
on  bankruptcy,  632  distnbutlou,  rt. 


on  bankruptcy,  632 
u  legatee  dies  intestate, 
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Ct*m      VI  ■  JWH'W^ 


--  soaL  'Wj'^mm.hmrJKrJwxs 


^^^BS' 

''"^^^^Hi 

^mIS' 

COXDITIOX— co/-(fn  ue^h 
ropuffimnt — ciiiiiiniieil. 

giit  over  if  logateo  Joes  not  dispoHO  of  his  interest,  Olt'i 
if  no  iliwtnbutiiin  raado,  ih, 
if  in'ior  pift  is  vnid,  ih. 
altering  tlu volution,  ih. 
olfoct  of  death  before  tentutor,  /'*. 
condition  not  to  bar  ontuil.  ^YM 
ostuio  tail  cannot  be  dutt^niuucd  mi  part,  //'. 

directed  to  ceasy  as  if  tenant  in  tail  wore  dead,  ifi. 
ab^'olutG  interest  directed  to  '■eit'-n  us  if  dnnen  were  dead,  *i:{:i 
enjnvmorit  cannot  be  jnwt])<ineil  Iievond  t--  onty-one,  //<. 
if  ie;V;itr,'  enibriice.^  reli-ioilrs  life,  (■/.. 
fuiloitiii''  on  iili'iiiiliini,  bankriiiitev,  &c.,  (iJiJ— (J^S 
meniiiii;,'ot'ulienatl<in,  (i.'J.'f.  (i:Jl 
elVeet  on  acmifd  iiicoine,  O'il 
do  or  sutler,  ('/'.,  (JU5 
du  (ir  iieiiiiit,  ih. 

if  I'lind  become  payable  to  or  vested  in  another,  Glij 
gift  over  on  incumbering,  il>. 
gift  over  on  alieiiation,  ih. 
attempt  to  sell,  ih. 
if  legatee  deprived  of  enjoyment,  //'. 
attempt  to  charf.'.?,  //'. 
gift  over  on  anticipation,  O^G 

execution,  ih. 
legal  disability,  ih. 
insolvency,  ib. 

marriage  may  bo  alienation,  ih. 
irrevocable  po^'cr  of  attorney,  O.'i" 
bankniiitey  lieforo  will,  ih, 
clfect  of  aTinuIment  of  bankruptcy,  ih. 
cnnvietioii  of  felony,  6.'I8 
.  separate  use,  fj;JS— (j42."    See  SEFAitATE  Use. 
.  restraint    on    anticipation,    (542 — f>40.      See    Antictpation, 
Eestuaixt  on. 
devise  on,  of  paving  debts  does  not  esoneruto  i)ersonaltv,  yUG, 

S37 
devise  on,  of  paying  legacy  may  create  charge,  842 

CONBITIOXAL, 

"whon  will  is,  1,5,  10 

effect  of  conditional  codicil.  Hi,  (i3 

CONFIRMATION, 

of  will  by  codicil,  rtfect  of,  Gl,  G.j,  14J 
of  voidatlo  deeil,  114 

effect  of,  as  regards  ademption,  IGT,  770 

CONGO  FBEE  STATK, 
testamentary  law  of,  4 

COfsSENT, 

to  exercise  power  of  sale,  410,  441 
of  persons  ?ti  possession  to  sale  of  reversion,  440 
by  infant,  440 

by  tenant  for  life  after  alienation    141 
bankruptcy,  Ih. 
■whether  suivi\or  of  claws  citn  gi  o,  ih. 
to  investment,  must  bo  given  previously,  454 


coNsKN:r_„,„,.„„„, 

"  (-'OiVSISTLVO  IN  " 
CO.VSTKinTIVK  MUST, 
CONSUlIATir.E  AJiTKT.Ks 
COXTEXTS 

CONIKST  WILL, 

"■•"n'iiticji  n(,t  to,  024 

(.'ONTLVOENcy, 
is  ilevieablo,  8j 

pit  up„„,  „„^t ,    lituriillv  fulfill  I   ... 

gift  to  a  class  Z"'Tl'^l;::V;'  '"^nml  <-la.s,  /J.,  ,„,,  ;,, 


snn 


.'■71. 


gitt  ton  class  uji„n  a  (,,„f;„ ">■'""" ''li'-s, //,.,  ,j,si   vii   -m 

.stitutio.,  of  th',."Sa:.,"j;i^;"«;{">-  'Via,,  hnpo.tod  ■imo'',]';.";,;;'/. 


..J,.  „,  inc  olas.1,  u!l3    so.    •    '"ijoih;. 

--.^...oow.„a,;i;S,Ss^f^^,,,„„,,^^,,,^^ 

CONTINGENT  GIFT, 

when  it  carries  iacomo   I  SI    iKo 
intoroston,  184  '        '  '^^ 

Sco  Vesiiko. 

■^ONTDfOENT  POTVEI! 
execution  of,  2itt 

effect  of  Actof'i877  31  •) 

='"ui,™;r-i^--£?i'*«„,,o...... 

characteristics  of  C4   -,■-?"'*'  I'l'^Pctiuty,  oa„ 
of  copyholds,  (i30      '         - 
of  equitable  eetatos,  ,7,. 

3m2 


078, 


!)0O  INDKX. 

CONTINCKN'T  nKM.VIMH:i!S-,,W,;,M.-^ 

distin^'iii-hrit  I'roiii  fx«'i.-iit()rv  ilfvi^i',  O.tl 

T.'^.'d  fHtiiti'  milij.-rt  to  term. 
idtonuitivc  liiiiit;it'"lH,  ih.,  *'.b: 

CONTIN'(JENT  WILL,  l.".,  Mi 


k>....* 


\\,i 


COXTUAf  T 

iifl  iitli'ftiiif;  tostiiiiioutiiry  (lispo^iitiim,  70 — T;j 
to  ji^vo  1)V  will,  vulij,  70 

laiul,  Ih. 
(li'clamtiun  of  int-ntinii  to  ^'Ivi',  //'. 
siM'cifit:  pi'Vfonniincu,  //'. 
to  li'iivo  Ic^'iicy.  71 
to  It'iivi-  sluiio  (if  ri"<iiluL',  ih. 
evuHJoii  of  ciiiitntct,  ih. 
to  k'UV'j  luinny  by  il''.'il  hi-  will.  ih.  7J 
to  iijiiwiitt.  liiiw  jiiTii'iiiird,  11 
not  to  iTVtjki'  will,  ih, 
not  to  nj'iioiiit,  7;! 
to  exorcise  j.'i'iu'i;il  imwrr.  ,h. 
spociul  pOWtT,  //'. 
to  ec'll  land, 

etfect  cm  il.'visi>  uf  tni-t  i'st;itr-j.  !i;j 
whi'n  it  iidi'i'ius  >[ir(  itic  pitt.  HJl,  Hi'* 
income  till  coiiiplitiihTi,  !().'>,  'li'v* 
when  it  effects  coiuersioii,  'J.'i!) — lifil 
to  buv  land, 

effect  of,  -an 

to  build  liousu,  ih. 

CONTRIBUTION,  800-8UU 

owners  subjcft  to  cninmnn  charfio,  StJO 
charge  must  bo  njiiiuitioiied.  Mill 
effect  of  Locke  Kiii^^'s  Act.  tb. 
debt  mortgaged  with  other  property,  ih. 
primary  and  setondury  securities,  ib.,  Nijl 
charge  and  general  lien,  Sfii" 
dii'ection  us  to  eontrilmtion,  ih. 

f)ai"t  of  incumbered  l;tnd  divix'd  to  incumbrancer,  ih. 
and  subject  to  overriding  liability  granted  to  several,  803,  804 
liability  of  joint  owner  fur  improvements,  H04 
in  case  of  salviige,  Hiij 

conveyance  of   part  of    mortgaged  land   with   covenant   against 
incumbrances,  ib.,  800 

CONTRIBUTOEY  MORTGAOi:, 

not  with  n  power  to  invest  on  mortgage,  4o:i 

CONVENT, 

gift  to,  lli>,  120 

CONVERSION,  'loA-HM.     See  Auemption. 
I.  What  etrects,  Toi  -loo 

diroction  to  consider  land  personalty,  253 
void  trust  for  sale,  li. 
diroction  to  dirido,  ib. 
diacrotiou  as  to  time,  (7*.,  254 
conversion  upon  request,  ih. 
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INIJKX. 


»0I 


'f    i'i;ilty  aro 


L'ONvnnsro.\_r„„/,„  „„, 
I  wi,.iomK.t-,,,„,; ,. 

''""""" '■■""•■■""'■■I  i.y  ..,.,„,,;ri„,„,„i„.,  ,,  „.. 

■■"■'"■y  to  1..^  I„i,|  „,„  i,   1,1   ■.:.:    "'■■  "-.ll.  -.,:,    ,.,-,7 

f  ?"-'"r  :;;r  JaSr-        ..^. 

,'„  r  i"''-"""i'y  ,u„i  i,,.,,,,;,:,; „,  ,,, 
?.-'-7'.i-J.;v,l;;,';:,'i::;:::'i;"' ^■'■■i^.t....s 

Ull-jv  the  oi,i,.|.t-  ,.|'  ,1 

I'llirt,.!  ,1  ,vr„t,ii,.t  f,„- .:i|„    ..■.,    .:,., 
'    'tllV  l„  t„.|it,  0|;||    .„;]         •  -    ■■  -" 

opt,.,,,  to  ,,„„.l,„s„,    -Ji;! 

i|"l;'i"|.i,o„  ,„  „,„j.  ,.  ,     , 

n;;.  to .„t,.,„„,iu„ ,,„,,:., !:,:r""''- 

n^-l,t  to  „„,,.«  „      ,;^^.,,  ^;,_;  - 

»,.l.Mi,„l..,->t„tulory  ,,„„.,',>,,■  o,i;j 
«ile  uiiil.T  ,1  (1,^1,.,.    ,7,         '""iiqilii,  ,'.. 
Kilo  umlor  I'artilloii  aLis   il, 
conv,..s,„„  of  p,,„,,„,,,,,  „,.■,__,; 

lulos  il»  to,  jjj,  5ju        ■     "' 


tX.NVEYANCIXO  ACT.  ISN.', 

■■IliTtofscct.  l"ongitt„vori„,l,f 

CONVICT, 

will  of,  24,  2j 

COPYHOLDS, 

doTise  of,  since  ^Vills  Act,  S4 
liars  fteiibcnch,'!/, 
trust  a„tl  mortga^  e.t;.tv^  i„,  „1 


'  1'  i-^iii',  am 


:jniHH'2iK^.^«RX^ 


OOi 


INDEX. 


C'01'VUl)l.l«_f. -;,■„,.„/. 

dtivifto  fif  ei-tiiti'  tiiil  in.  41)11 

«iuitiitili'  istiili',  i'ltoi.1  lit  haml  'rniiisti  r  Act,  Hi 

nut  williin  tho  Stutiiti'  iit  U-ra,  JJi) 

ililvo!i.,n  t.i.ill,  cllWt  i.r,  nil 

P(»ntili'_'('nt  ri'muindiTS  in.  ([.*0 

who  inlill,  il  in  ciisi.  i.t  i-i  hc':it,  711.) 

CORl'dllATrON', 

wh'tliiT  itnin  Ink.' by  di'viw.  117,  lis 
iiiiwcin-.iti)  (It'-t'riiitii.n  nf,  LNl.s 
lionil-.  wli.'llicr  witliin  Mniliniiin  Ait,  .'ISl 
ilcvi-^i'  ti),  iiihI  iliili\i(luill,  -i'M 
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ii,::Iit  to  possession  of  tnntiitoi"H,  SS,  K^ 
]iost-rnort(.'iii  exiimiiiutioli,  bU 
ll-l'IlliltiiJll  of,  NO,  iHt 

CORPUS  oit  ixcoAn-;. 

chiirgr'  of  iiiimiitv  on,  500—512 

wbi'ii  ponvr  to  niiso  money  out  of  rents  jind  prolits  ;,'ivo.>j  charge 
on  t'orpn.s,  H.'H,  sy5 

Sco  L'.U'ITAL  AND  INCOME  ;   TENANT  FOR  LUE  AND  UemAIN- 
DEUMAN. 

COSTH, 

cliuise  onablinp;  tni>too  to  chargo,  KM.  4(iH 

solicitor  iittt'sting  will  to  cliargo,  120 
ngaiust  marricil  women  restraiuoil  from  !inticii>ation,  640 

COSTS  OF  ADMINISTRATION,  800-S0;t 

naynlilo  next  ufter  funeral  expenses,  HOO,  801 

uavo  ]trionty  over  other  costs,  ib. 

testiimeutary  expenses  inclutio  costs  of  action,  NOI 

oxccutorsliip  expenses,  ih, 

effoet  of  Land  Transfer  Act,  ih. 

fumral  ami  other  ex])enHeH,  H02 

(lel)ts  iimi  cd.sts  of  jiroviiig  will,  ih. 

how  lunv  i'lintl  sliould  bo  kept,  ib. 

pori;onal  oatato  itrimmily  liable,  ib. 

additional  costs  of  administering  realty  payable  out  of  realty,  ib. 

■what  indndod  in,  ih.,  803 

mixed  residue  bears,  rateably,  M03 

liability  of  nuappointed  funds,  ih. 

probate  and  estate  duty,  ib. 

COURT, 

ademption  by  order  of,  167 

conversion  by  order  of.  2(i3 

when  it  cortroU  discretion  of  trustees  as  to  maintemmco,  4(i0 

jurisdiction  of,  not  ousted,  4(>H,  4(i9 

administrative  powers  of,  470—473 

wh'.'U  it  controls  discretionary  tr'  [A  for  benefit  of  legatee,  495— 407 

COUSINS, 

meaning  of,  317,  318 


^^^m^mm^ 


803 


IViJICX. 

•  ■o\-);.\A\r. 
cnANwnimi-s.  Lojti),  Acr 

'"'"'"'•'""""'Vi,,,.,,,:,!,.!,.;,,,,,,,,   „;,„,,    ,,, 

CKKIimili, 

ntt,.,tiiiK  will,  :!■: 

S;;o;;t,/^;;;'::;Li;Li^;!;r;;r;;;ir'^V^^;^  - «'-" "« 

manc.x.cut,,,,  ,, It,,,,,,,, ■',,,<'■  '"- 

'"'''*'"'• '^h"" '»■""'-. ■:".,-  ,1  „„  l,v  ,..,.,.„(„,  ,..;->,..- 
C'EEMATIOX,  '    "      '"' 

whithor  Ic^-al,  h!,^  ij,, 

CHOPS, 

wl.oii  tJiMj- ,M,s  Willi  Ia,„|,  ■2,2 

"Ki'tottomutl,n■m^„;',£.^„ 

CEOSS-REJtAIXDKDS 

iinphcatii,,,  of,  7:i!)_:4i      ^  „  t 

111.     NoIjim.,,,!,.,,,, 

CliOWN, 

within  Locke.  Kinj-V  Ai-ts   l ;,; 
rifjlit  of,  in  ca»o  of  usdi.at,  Till 

X""HCtitd  to  ;'  ","-^'  "'  ■'■■■•  *"  ^'-""1».  V.« 

,  ;*o  Esc.^l'"'"'  '"  """"""  ■'"'  """"I't^'J  to  b„  diV^H,  „,,  y^ 

uobts,  priority  of,  KO,-!_S(),s 

when  th,,  iV't'**''"""  """■•"m,.„t,,  a,  ,,;„ 
ej-acics  give  fr„m  8„„„       j; 

>-bU.ty  of,  to  the  incident,  of  o:iiil,i„,,0.-„i, 
CUliTESY, 

husband  of  devisoo  cntitkiltn  ^i         ,     ■ 
8«    33. . ,  785  ""''■  *"•  ^i"'™  *'vi«,  saved  f,„,n  lap.,o  by 


fX'STODyoPcriiLDnEN,!i:_ioo 
CT  ro\f, 

evidence  of,  admisoiUe,  li<4 


ii.'LWf.-?7»3P!^^^^rR?" 


It04 


INDEX. 


ill  niN«i  of  jriftN  tn  cliimtv.  ;Hl"--:t7l.    St-  CiiAriiTV. 

<lm'tlim-nt.  It"  ittl'irtin/lHTpt'tllitv.  <i11      i>|;i  « 

H  II  nil.M.f  rniistniitiiiii.  (Ill         ■ 

Uppli.t  t..  .X.'.  Uti..ll  .if  11  J.nM.T  l.v*  ill.  //. 

til*'  |Kin  lit  will  t^k"  iin  .-til'  t;iil,  \\\\>n  tin'  pniprity  will  ^u  in 
th.- foui>i..  iiiiiik.l  nut,  ,/■..  i;iJ 


IllitV    Ix' 


li'il 


cli-s  iiii'l  t'l  I'lirt  tif  till'  priiporty 


inrl<i.|..l  H,  „  ,1,  vi.,  <;IJ 
iipplirs  tlloii^U  thi'  will  ;;iv.- jniiit    -t.it.^.  t.iil  to  .-lliMlVll.  (7.. 
i1mc»i  lint  apply  while  til"  pri.p.  itv  wnnM  mA   n-.  in  tlu'  cour*-" 

iimrki'fl  nut  hy  tlif  tislat.-r.  ,1.. 
whiitlitv  it  applies  wli.t.    tin'  intnition  {-.  \„  cr  iitn  lif.'  cittatfN  fur 

f'Vfr.  //.. 
docs  imt  iijiply  whiiv  c^l.iti  -  in  fi"  an'  ;:iv<it  to  iliiMroii,  OIJI 
to  pt'|:-nri  il»y  or  \^^  11  lilixnl  I'uinl,  (/■. 


"^ 


PAMXfts.i  ///:ii/:j>itas,  u.-.,  \U; 

DKAD, 

body,  li^rlit-^  (i\oi-.  SS— ;m) 

cniiilitiiii  (lrt.'^lliIlillK^■^flltl■  tail  as  if  1i  naiit  in  tail  wito,  033 
iil-oluto  iiiti-r-'^t  11^  if  iloiiLT  wero,  ih. 
IiKATir, 

will  n  will  spoakrt  from,  IJT,  1;J0,  II.5,  1H( 
h'ift  ovfv  on  ili-ath  witliuiit  hfiix  t'l  oullattial,  loT.  \m 
witliwiit  li.'irsor  b.-ii-of  l.u,lv,  KIN 
witliiHiI  Ih'ii's  aftiT  u  f,.,..  (ilis 
l.<  fuiv  yivi-n  a;r'',  (ioU— (i,JH 
in  ca>i'  (if  ilratli,  t;."js     (Hio  ^ 

on  (loath  ((niplfil  wilh  conlinKcncy,  iJiiO- (ifi.> 
before  tt'Htatoi',  cIlVi  (  on  ■-ll^^1it^ltional  pift,  (JTO— (JT;i 

(liitv  of  will,  ('ll'.M't  nn  substitutional  j,'irtrJ,  (iT'J— fIT.i 
operation  of  ;^ift  ovt-r  wIiltc  U';;iit('u  dies  beloro  ti'.itator, 

pift  uv>r  on  ilmth  lifforo  legacy  paynblo,  (JUJ— (J!)t3 
before  U'fTiitoo  i-ntitleil,  GO(i,  (iO? 
attuul  rocoipt,  (i07 — tiitO 

iiumariif.!  and  without  i.-iPuo,  ;00,  "01 

without  children.  70.> 

without  loavinp  iwsuc.  "05,  700 

without  liaviTit^  a  child,  707. 

without  issue.     See  J>KATit  without  Isai'E. 

DKATH  WITHOUT  ISSUE, 

iufluonco  iif  gift  over  upon,  Uj.on  the  prior  o.-itiito, 
in  tho  case  of  realty, 

effect  of,  on  pri()r  dovine  in  fee,  -107 

on  prior  doviso  for  life,  ■11.1,  71 1 
on  the  rule  in  Shrlhi/'a  Vnsi;  410,  423 
in  tho  case  of  pernonalty, 

on  a  boquoBt  to  A  for  life,  477 

to  A  for  life,  then  to  tho  heir  of  his  body,  ih. 

to  A  iind  his  is>ue,  478,  479 

to  A  for  life  and  then  to  his  issue,  479 
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I'oriiKl, 


iutli.. 


ITJATII  WnUnVT  lssir,.;_ ,, , 

'i'>i""."l  nvi.r.i,,,,  ,111.  wli,.tl„T  .,..■  ,i    1-11 

""■' ';/;;:;^:^:"""f^-^:"-:M:"...,n.., 

•■"i.-triiH,,,,,,,,;.;,,,,,,,,.,,,^  .;;; 

";:io;;.;:;::,t:;;:;::r;;;r''''^'M- i...-..i.i. 

ric;!;'::^:>i- ;--;,';;:; -..-H,..,,i,vi,,..,.. 

"^'"■:r.r.!;;;;,:^;:;;;r',;!;,'";il!."' '"-. 

t|„.  ,vnv 1,  ■    ."""■'■«"""  ■'-tal..«  tail,  , 7,. 

■",""""■"'  'l"l"t[.',  ,7...  71" 

«-ii"-'ii,.>  limit, ti<,„-i„, ■-„:.,„ 
litintatio,,-;;,^,!;,,     ';'';''";;-""""'-"t.TK. 

il"atli  witlmut  i~,ii,.  livi,,..  .,(  ,l„„,i     .,  , 

gitts  ,„•,.■  w.r,,,,^  ,;,„'  ;^';'i'i,: '.';,:;;",',;'"'''■■'"  j""'"y.  ;i  •- 
"'" '"•"""■^-  i«'« »« >i.i»'.,t„r„  »„;,k,  I ,,, 

whcthpr  witUin  Morttnain  A.""'*'! 
DEIITOI) 

roliTOo  of,  NdS  '»1'~.  II. 

made  uxocutor,  effect  .,t,  S(I!P 
IIEIITS, 

Kiftiii«atistacti„nof,  rais.,~d,.,tin„    l,,.,    „,. 
of  a  third  perHim   iv.l,...        »■         """•  '"-',  Ifl.; 

pct  of  ;XZ:  ;:!;r;;;;^'  ■;':;?• ""«"  ^'^ti...., .,« 

Kiftof,  wliciuuloomed    liiii  'l(i7' 

mlorost  on  legai'v  m  Butilfacti..,,  „f   t.m 

b«iue»t  of,  moani,,..  „f,  ^Oii 

book,  //i. 

general  diioctioii  to  pay  oiceiif,^«  „  i 

whether  it  o^..,t.nii;:zi;*:;j^:^:f  r^'"'  -'- 
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IiKHTp*    <;../ /. 

airi-.(i<.ii    t.i    i.iiv,    fit'    t    ..f.    -ii    .Miiti^    ..f    tnitt.'fM,    -l-.Mt.       Sen 

Ti[i>n:K'*,  ISiATi:*  ff. 
rli-iri.'"  "f.  wli.'thor  it  nivi'i  cxiTiit'ii-  u  powi't-  of  .h:!!'',  U2— Hi 
iriniitiy  hv  pitif'hti-'T  iiH  til.  lis 

paytiK'iit  I'f,   iiill("i'i"-'<l  )iy  i><>w<  1'  "I!  fi<lMiiKTtiu<ut,  -lU^l 
ic'ih  til  )p,iv  iioa-i'xi-tiiiL'.  i''l 

clT-rt  .if  Irii't  t«i  p'tv,  wh'  IV  .ilinfwiM.  imiil,  .'.((,>,  010 
Qcciiiiml.itii.iiriirj.iviii.rit.il,  wli-tli-i- vi.i  l.v  iM-iiH-tuity,  (m^.fll.l 

ixi-.i)tr.l  ii'im  Tlii'llit»«'m  Act,  OU 
ilovi-i>  after  iMvimiit  nf,  i-  vi-t-il.  'iU 
witi-.racti<.ti  »i.'\'S  !.'«iti'i.H,  ;(il--7ti7.     Sro  H.VTiai-Ai:Tt"N, 
ffirt  lif,  toil.ht'.r  itiiiy  l)iii«'.  7Nl 
Iirifirity  iif, 

lu-iniitii'-i  nuw  alfli-li'il,  siKj 
Itri'iritv  uiul.-r  ^tututos  Mil,  HtCi 
iilil  ruf»-s.  MM,  H(i.^ 

1.  J)t>liti  iliui  tit  (Vown  l>y  riMiinl  «ir  fp'tinUy,  NO,i 
wlitit  iH  a  Ciuwii  d.'U,  ill. 
Hnvitv  p;iyin(j  I'rnwn  ilil)t,  i/i. 
'J.  ]>i'liti  Iiiiviri^'  prinritv  I'V  Mt;itu1f, 

ulli.'i'l.^  <.f  ^;ivilli.'.H  luiilt.-.,  SOti 
;j.  ltij.'t>t<T(  il  jii(l;.'inrntx, 

Mitvty  will)  liJiys  jininiii'iit,  //'■ 

wliiit  lilt'  juii;.'ri.iiitrt.  //'. 
i.  Jull^.'lIl'■Ilt'^'li;:Llin^t ''X''Outi.iN, 

mu^t  l»ii  ."ii,'tu'i|  bi'i'dro  orJ(.r  fur  ucliuiiiiNtnitinii,  iVi. 

lui'iiity.  i'..OT  "<■,  Nii7 
j.  Suimtirt'iiii'l  ri'rii;.'iii/iinci.'.  «''. 
(J.  JtrlitM  by  HjM'i'iiiUy  unil  «iiiiiil"  coiitnict,  */<. 

iiictimtH'tita'  (liliiiiiiliitiniiH,  ih. 

wiiiilili-  cnntruc-t  dulit  U*  frown,  il>. 
7.  Moiiry  of  nifi!  I-  iit  to  hu-Liiml,  H: 
H.  Voluiitiirv  tii'iiil"  mill  ciivfimtits,  //'. 

rf  '■  .t  for  viilmt.  M)S 

I).  Iiitf  'iirryiiig  iiitorost,  (7». 

ilirectidiiM 

V.hll, 

-lliit  1        uuni  a      :  l.iiiiitntiojis,  ib. 

wiiiit  cliJir;.'"-  .'i'  a'iit".  uiuluiU'f*,  (V.. 

(li'l)ts  iliH-  tit  ;i  iHirticulur  tiuio,  ih. 

liircitiiin  to  pay  ilcbts  of  another,  il>. 
partnership  ili-btM, 

rij,'hLM  of  L-ri'tiitt)rM  iitriiinst  ilcceuscd  partner,  h^,j 
dobttt  incurrt'd  l)y  oxecutni-, 

citato  not  liiiblo  tn  nvilitor,  S'ij 

creditor  cutitlotl  to  buiit-tit  of  t-xpcutora'  iniloninity,  ib.,  820 
foreiffn  croditorfJ, 

loroij;n  i-n-ilitor  claimint;  bor*'  wubjott  to  lir  fiiri,  K:i7 

foruipu  usHots  aihiuuisttTud  utcurdinK  to  lex  Jhri,  U>. 
order  of  amaU  for  piiymoiit  of,  8^8—8.12.    Sco  Assets. 
charRO  of,  how  croutod,  832—8^5.    Soo  Chakob  of  Debts. 
legacy  in  satisfaction  of,  has  no  priority,  HIU 


DECIDE  (iUKSTIOXS, 

power  of  trustoos  to,  408,  409 

DECLARATIONS  OF  TESTATOR.    Sec  Evide>xe. 
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lNi>t:x. 

~"l"  Ni.ili.r,  i-ix,.,.,  ,,l  I,,, 

I'EDircrioxs 

'rvnfr,„„.,.ir,r.„f,.,„,  ,,„,  ,„,, 
I'KKIi, 

•■'";V""^iyiii If... I,,  ,„.,ii  ,.  ,, 

'"""■i„„iio„„jv„i,|,|,l,.,  Ill  ■     ''■'  'in,!-:  iH;t,,  , 

iii:rvi-i,t  (II' 

^">''"-rib:;;:";,r;7-"'"7.^:'> 

r"m:u.,.|.  r,  .r,|  '  ''>"  "'"'■'■  l>ri'>r  li„.it.,t,.„,.  ,vl,..„  ,i  I, 

i'i;i-;-vi:i.T()F  i(,.:„,s 


l'Kiriiu.,ni,„T  r,.,-,:, 


"i;i'VI'l.|-  ,,i,'  issri.;. 

iii;ri.;Asinii,rrv 

I"n...l  ..r.  „l|..„  n.,ln,.(..,|  ;„  „;,, 

'■""""^'■"'■>-> " ■•'.  s..';;;,';;i',;^f';;"  ■>-'!. --,,,i...ui,i. 

KKTOTn-H  KXnri-Tlox 
"i|i"n'T  11. .t  iiic|,i|_  sn 

llHr.WIATlov 

;■;;-' "i.-..t.ry|,„„.,.,.,  l,i   .,,. 

I'Krx-.sKjv 

""■■'■'"' ''-' -..y™, ..VMS  ,„ 

^nat  nil',  i  IV  '    ■ 

Kilt"(.„.,ii,..v,„„„K,,„,k.  I,-,, 
lh..KO,,p,,l,i.|,,,,li,,,,l^,,,,, 

'"'i^^l^Ki^i;*:^;!!;---...,. 

"l^l'KNDKVT,,K,..VT,VK,:,on.,..VT,oy,,..„ 

iJEi'osrr  WITH  Fia\r 

r"«..rta,o,lV,,„,.,|,,.;„j,„„,,i,.„_^^.j 

"IvSCK.vnANT.S. 
moaning  of,  :'i2'^ 

I'KSCIillTrox, 

what  oviilonco  ,„li„i„i|,|„  „  ij,  ,. 

oi  optafc  l.y  n.Tirif.,  !•»<) 
tl'lUK».„|,|,„„,r,,,,„;.,,^,,,,    ,.,,, 
sevoral  immm  aiiUorin...   ',■!_,■,., 
n.imo  and  dBscrintion  folW,  ,1  1„. 
^veml  thinR,  answering   S'  ''■'  ""'"«•  '^ 
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of  thinps,  ia8-H7 

propirty  exactly  answrnii;,'  (Uwciiptiuii  itloiio  iiaf»soH,  \3H 

refrruiiro  to  occujiatioii,  il>. 

Id  titli'  by  which  liilids  iloiivi'il,  /6. 
to  county,  \'<i'J 

lands  lit  or  near  A,  ih. 

(iroiu'ity  in  a  stn;i!t,  ib. 

held  iiinlnr  louse,  ih. 

part  imiccuriito,  HO,  HI 

inconsirftoney,  HO 

naino  foUowi'd  l>v  occupation,  //'. 
hn-ulity,  ib. 

devise  of  freehold  farm,  //'. 

leading  words  of,  wluit  are,  HI 

nothing  to  answer,  ih. 

Hpocitic  hequests,  HI,  142 

nglit  of  selection  by  legatee,  li'2 

f^ift  of  what  legatee  beleL-tt*.  ih. 

ciisL'S  of  inaccurute  si)ecitic  giftt<,  H^J 

thing  sold  before  date  erf  will,  144 

thing  never  belonging  to  testator,  145 

thing  sold  wIkto  finiiliir  tiling  bus  been  bought,  ih. 

gift  of  thing  intended  to  be  purchased,  ib. 

use  of  present  tense.  (7/.,  H(> 
woitl  now,  140 
of  persons,  205 — 271 

person  to  take  utider  may  depi'iid  on  future  ait,  Oil 

nvilivitlual  must  be  known  to  te^tiitor,  2Co 

siH-iftv  kiinwn  to  Ih>  defunct,  ih. 

knowl'ilg"  of  facts  niiiteviiil,  _20fi 

person  fully  answering  distriplion,  //'. 

no  one  answering  description,  l*()7 

iniitancos  of  inaccurate  deseriptioti,  (7). 

name  light,  description  wrong,  208 

name  wrong,  descriiition  riglit,  //'. 

conflict  between  name  and  description, 

description  may  givo  motive,  26i) 

reference  applicable  to  two  iwrsons,  ih., 

effect  of  blanks,  271 
gifts  to  persons  lilling  a  character,  271— 2H;J 

DESTRUCTION 

of  will  or  part  of  will,  42—44,  04 
of  signature!*,  4i>,  50 


ih.,  2tiy 


DEVlSAllLE, 

what  is,  83-00 

dower,  84 

copyholds,  ih, 

freebench,  t^. 

land  liable  to  escheat,  ih. ,  85 

possibility  of  reverter,  85 

contingency,  ih. 

title  by  possepsitin,  ih. 

right  to  sue  in  testator's  name,  i7^ 

property  held  in  joint  tenancy  in  not,  //'. 

trusts,  92,  9i 

estate ;(Mr  uutrr  rie,  521 


INDKX. 

DEVISE 

"I  land  is  spGciflc,  though  it  b„  r,-,!.!,,  ,„.    , ,, 

CEVISEE, 

who  may  bo.  117—121 
corporations,  117 
traao  union,  iV^ 

voluntary  ii»8ociuliou,  ,V,.    hn 
nhens,  119  '    ' 

felons,  il>, 
attesting  wituossc»,  ik,  ijo 

effect  of  Trustee  Act,  ife,"    j.jj 
powers  by  implication,  437      ' 

£fpprif/-rr-«-- 

when  devisee  of  sole  t^stco  can'e.tu?„'''Lst,  «. 
DEVOLVE, 

effect  of  word,  on  distribution  j«,  .tirpes.  302 
DIEmTHOOT.40.  SeeD^xuW„u..ur,*. 
DILAPIDATIONS 

debt  of  incumbent  for,  priority  of,  807 
DIBECTION 

to  pay  debts  exercises  power  24o 
to  convert,  what  amounts  to  233-'.5,3 
to  buy  annuity,  aOO,  301 

to  pay  debts,  etfect  of,  in  creating  a  cha,,.  „p„,.  ,,,„,  ,,,, 
DISCLAIMER  ■ 

of  onerous  legacy,  113,  no 
by  trustee,  effect  on  powers,  4;!  j 

DISCRETION 
of  trustees 

fet^rt4t!'4^r---<'.«''.'- 

effect  of,  as  to  maintenance  on  fatherV  rights  130 
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st,  ih. 

■ali.l,  ih. 


DISCRETION— f"i'(//Mw/. 
of  trustees— rHJi//?i I '('/. 

how  far  court  will  control,  460,  401 
power  in  nature  of  a  trust,  4fil 
m)]mipei-  exercise  of,  41)2 
effect  of  uilniinistration  netidn  on.  //(. 

judgmoTit  in  action  o:i.  i7.. 
discretion  of  tenant  for  life,  ih. 
effect  of  payment  into  court    ii>. 
trift  to  parent  for  self  ami  cliiMren.  101- 
forlieneiit  of  imlividuuls.  4ilj--l!'7 
to  apply  as  they  tliiuk  fit  is  voiil,  4!)."i 
for  benefit  of  A  may  give  absolute  inter, 
ctpiiviileiit  to  power  to  ailvanee,  i7.. 
to  applv  money  lor  benefit  of  A  when  v 
proteetcHl  life  int'Tots  //-.,  4iii; 
income  for  benelit  *'!'  a  elass,  4I)(J 
power  to  select  members,  4!>7 
duration  of  (lir-cri^tion.  H: 
income  due  beforo  discretion  arises,  ih.^ 
to  apply  int<tnie,  cfl'eut'nii  vesting;.  5S7 
whether  it  gives  interest  by  implication,  TMi 

DISPOSE  OF, 

gift  over,  of  what  legatee  docs  not,  C)4M 

DISPOSING  POWl-m, 
what,  248 
may  give  absolute  interest,  481 

DISPOSITION  ^      ,, 

by  testator  of  property  not  his  own,  102—113.     Sec  1-LECTlON. 

iKJWer  of,  superadded  to  an  absolute  interest,  4S1,  482 

*  ii  life  interest,  482 

powers  of  management  and,  distinguished,  730,  731 

DISPUTE  ^VILL, 

conditioa  not  to,  624 

DISSENTERS.  .    ,,      .^^     ,^^ 

position  of,  as  regards  charitable  gifts.  Ao^ 

DISTRESS, 

annuitant  has  right  of,  498 

power  of,  does  not  give  priority,  846 

DISTRIBUTION 

per  capita  and  pej'  stirpes,  3(M) — 305 

gift  to  children  of  several  parents  goes  per  capita,  300 
several  and  their  issue,  301 
surviving  children  and  their  issue,  ih, 
direction  that  parents  and  children  bo  classed  together,  ib, 
what  sufficient  for  distribution,  per  stirves,  ib.,  302 

the  word  "respective  "  has  a  distributive  force,  302 
force  of  the  word  "devolve,"  (7*. 
effect  of  a  direction  to  di>tribute  ^cr  stirpes,  ib. 
whether  the  distribution  will  be  per  stirpes  throughout, 
a03 
gift  to  parents  for  life  and  then  to  their  children,  if*. 


INI>KX. 
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MSTErnUTION-r,„„/„„„, 

»ub»  ,t„li„„„i  BifS,  304 

roation,  toko  ;./„,,,  J  t,;-/-- 
en  eift  over  Innif^,!  *„  .-  .    .  «  "  /f  r 


c''/'/^/,  328  —  "  ^..(.3  to  cii 

wio„gi(t„,erli,„ito,I,„,i„,„„,,,„,^ 


° '^^  "'11110(1  to  tllUO 

^o,.o,UoAf„M5..,„4',;,;,„.,„,,,,^,,.,^^^.. 
rmr'iTrwT..    . — 


whether  it  i(..M,l»f„.  ti..  ^        r ' 


h  th         "■"'■'fncc  tn,  3;j,-,_3.jj 

wh^t  ^"ad^;;;^:s::,i;'?ir '""^  -  -en  „.  „„  „„,„„,_  .^^^  ^^^. 

MSTIiln  FUND 

l»nd»oh.,.g,-„,;..o..i„,i,.Ho,to„i,.Aof,3M.,s. 
DIVESmo,e,-,._„,;r,    .e„G,„s„vB„  ' 

DIVIDE, 

directien  (o,  does  not  c„„ve,t,>«M 

mvTT,  ''"''' ""'PV0  1...»:r  of  .„le,  41., 

DIVIDi;>fDS, 

when  capital,  when  iiieomo   ISl    i«- 
apportionniont  of,  between  'M«.;i;         ,       • 

between  a:;      'teti;::S7'-^«"i".  18^,. S6 
DIVISION  -="  "■™-i..Ierma„,  ojo 

gat  over  on  death,  before  division  „«,,,,,,_„,, 
DrvOECE, 

effect  of,  on  gift  to  wife,  271    ■-., 

™fi"*'>'i;'™m'a"rri;d,272 

DOMESTIC  ANIMALS 
gift  for  benefit  of   1  •!] 
when  charitable,  3J5 
when  not  void  for  romotoacss,  000 
DOMESTIC  SERVANTS 
meaning  of,  273,  274  ' 

DOMICILE, 

"Jbs  for  ascertaiiSg  J!!?,''^'  *•  " 
■ndependentofallogfn„oo,7 
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DOMICILE-rf.i,//iH<e./. 

(Iniiiicil*  in  country  that  ignores  domicile,  7 

(if  orif?in,  //'. 

of  childroii,  ih. 

of  lunatic.  IS 

of  married  woinuu,  t7f. 

of  soldier,  il>. ,  9 

of  clioico,  9—12 

in  China,  Turkey,  9 

of  ambassador  and  peer,  10 

residence  for  health,  ib. 

permanent  residence,  1 1 

nitention  to  return,  ib. 

two  rcoidenci's,  ih. 

iJoniicile  Act,  12 

how  it  affects  revocatii.:'  <-l  will  by  marriaso,  40 

when  it  governs  legitimacy  of  children,  'IM,  2HJ 

DOWKR 

barred  by  devise,  84 

estate  jmr  niitrr  vie  not  subject  to,  5lN 

right  of  widow  when  Imvred, 

by  provision  made  by  (?cttlemont,  "91 
provision  in  lieu  of  dowet,  //'.,  792 
effect  of  Dower  Act,  7(*li 
provision  by  will  in  lieu  of  dower,  //'. 

legacy  in  datiefactiou  of,  has  prioiity,  840 

DOWNWARDS, 

gift  to  children  from  A,  includes  A,  'I'M 

DUPLICATE  WILL, 

effect  of  doatniction  of,  51 

DURATION 

of  power  of  sale,  446 — 448 
of  trust  for  sale,  448,  449__ 
of  discretionary  trust,  497 
of  annuities,  502— jOO 

DUTIES,  194—197 


EASEMENT, 

what  words  will  pass  an,  218 
right  of  way  and  light,  //'. 

EDIFICATION, 

gift  for  puipose  of,  lio'S,  363 

EDUCATION 

of  children,  dirrctions  as  to,  100 
gifts  for  adMUiccmcnt  of,  3.)4 — ;J30 
annuity  for  maiutenanco  and,  50J 

EFFECTS, 

meaning  of,  20d,  206 

dueti  not  iucludo  realty,  2^'i 


Wi^^^m^x 


l^fDEX. 
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KJUflDBM  ilKtfE/iif, 

doclnne  of,  203-207,  22j_2a; 
ELDER  AND  YOUNOEK 

pnmi/ac,  refers  to  birth   27H 
^5:^»»P  onlv  child,  279 
i"»harcS^A,d,!;''"''''''>  bo  ascertained  279  o.o 

ELDEST  MALE  issue 
devise  to,  412,  ra 

ELDEST  SON, 

gift  to  A  aud  Lis,  joo  4lq 
-"enu.edasa  JrSV/iLtat™  4,,, 

ELECTON,  102--„8 

■  """"ra' prmciples 
wen  It  iirisGsT  lo- 


C,  103 


a^eg-}?-^""'^' 
"■vaWap^intSeot  whcti,'"'""'',"'*'  "••^ 

»s'3:'tr^t'^£?"'^^"?-fs:-'»« 

B.  E.e.C^;;:i-Zr';^beforoe,eoUo.,  .„. 

e^'l'urb^'.iS.TTor^"'  '^ ""'  '^^ »-,  „ 

revocation  of  settlemento   lo« 

„      foreign  h^iP,"!'/,"  <"«"""..'..,  HI 
^-  «?»  election  made 

on  behalf  of  infants; /6 
„i    i       ,       lunatics,  j'A 

T,„.  "''^'»"-™'''°-- to  confirm,,,, 

3i, 


!4^'rfl«BP:'WvJf^..» 
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ELKt"ri()N-o."<//.""'-  , 

HI.  Kli'ctioii  by  oxpri'sa  direction. 

di«lini!uii-hi»i  from  Kiuitoblu  elocllon,  114 
ptrfoniiuucc  of  condition  by  married  women,  115 
'^  lunatic,  III. 

IV.  Election  between  onoroua  Qud  boneHiial  gilts. 

Iciiateo  may  lejct  one  of  several  wpamte  pits,  "S 
legatee  may  not  i.  j.ct  part  o(  residue,  i4.,  11« 
intention  that  legati-e  to  take  all  or  none,  11CI 
Sec  Selection. 
V.  Evitlcnco  in  case  of,  l:H 

KMIil.KMENTS, 

when  devisee  takes,  21:^ 

right  of  teimnt  tor  life  as  to,  539,  HO 

EMl'LOVKfl, 
gifts  to,  2;;) 

ENDOW 

a  charity,  gift  to,  388,  393 

■■ENJOYED,"  .       ,,.„,„ 

gift  of  house  as  enjoyed  by  A,  UK 

'^^"'s°pJiJ0T  tenant  '"'  "f"'  'i""-""- ,  ??  CoVBHS'o!,. 

legatee  Laving  vested  interest  is  entitled  to,  at  twenty-one,  618 

ENLAKOE,  .       ..„„ 

gift  to,  charitable  institution,  380 

ENTAIL, 

effect  of  direction  to,  .20 

ENTIRETIES, 

tenancy  by,  how  created,  40.) 

"ENTITLED,"  ,,■,«, 

meaning  of,  m  clause  of  exclusion,  281 
gift  over  upon  death  before  becoming,  694— 69 1 
meaning  of,  in  shifting  clauses,  716 

^^™idvanccs  in  testator's  ledger  when  binding  on  legatee,  777 

ENUMERATION 

of  particulars,  effect  of, 

in  making  gift  specific,  U4,  15o 

in  restricting  largo  words,  22o  _ 

in  giving  tenant  for  life  specific  enjoyment,  006,  5o, 

■""^  chSd7293;'294,  297,  298,  414,  o74.     See  Child  en  VeNTEE. 

"^"^^settlemcnt,  not  out  of  property  held  by  entireties,  394 


EUUrVOCATiON,  131—134 


»x'm  Aii;-.'7«> 
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KRASUBKs 

in  win,  J7-:ii) 
rovokiug  otfect  of,  u 

KSCUEAT 

effect  „nn,e.,„te,'K,tail  Act,  1«M,,V,    79, 
ESTADUSII, 

sift  to,  a  charity,  a«7 
ESTATE, 

ww''itt^^;,:t,?;.:^j„-?- >•--„,.  '^o.  '»• 

ESTATK  AND  POWEH 

*»t.nguiahc.d,4,W,  4:19,  4NI_in:j 
ESTATE  DUTY, 

how  Juiyublo,'  IW_lau 

»u  jointure,  how  borne,  oU 

i^mTEmiLIFK.    Se„,„™Es„„, 

ENTATErt7;.4,7w;,-«.,s     v- 
how  crcutwl,  JlN  '  ""'-"-'' 

n..t  subject  to  Uowcr  or  curtesv  ,7 
remainder«^r,m?v^    »tatc8  in  fee,  ,/,. 
limitation,,  ho^'o^tS"^';;"'"-'-.  '''• 

SoSiif^r";?-™™"-"/^. 

whether  jii»j,-  estate  't,ii\  ,?.',■    1 1 
devolution  of,  523  "  '''^""Wo,  Mi 

Rcn'e™i'a:r'"'''i°f™<^"P'"".'''- 

a^trs'ssr'*i^^^ 

how  special  occupant  f,"und  %    M-, 

""""^s!s;r;r.s^?^"^^-™«™nted,.2« 

ESTATE  TAIL, 

devise  to  several  aud  heirs  of  n,.-   k  j- 

e»ectof^,,overiudeSfer3^^^^^^^^^ 

l..'irs  of  thoffvt  tue'^J/f  ^"'^  "'  ^'''  ^y.  109 
special  estate  tail,  how  Croat  ll    7 

eSo/^i^^s^ft^d^^^-"'™.... 

woms  of  limitation  superadded   410 

3n8 
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ESTATE  TAIL-o.«(.'h«p'/.  _ 

wordi  of  limitation  proper  to  pans— condniifu. 

offoot  of  woniii  of  distribution  iuperaddcd,  410 

*'  tho  elder  ma  to  bo  profurrod  to  the  yoiinKer,"  lO- 

the  heirs  of  tho  body  must  bo  th«»  hnirn  «»f  tho  ancostor.  i/t. 

hoiM  of  tho  U)dy  of  the  wifo  mid  buir*  on  tho  body  of  tho  wire 

b.'(?nttt'n,  iV-.,  411 
limitftticm  to  hnirn  i)f  body  nf  perMuns  who  may  marry,  411 
dovifte  to  A  or  the  ln^iri  of  his  body.  il>. 
doviwo  to  A  man  or  his  hoirs,  '/». 
when  ht'ir  cquivulent  to  hoir  of  tho  l>oily,  ih. 
"  next  hoir  uiuU',"  ib,,  412 

dt'viw  to  A  und  bin  iwuo  iwhsoh  an  Oftnb'  tail,  4ri 
effect  of  words  of  distribution,  i'*. 
devise  to  wjveral  und  thi-ir  isMun  and  their  heirs,  ih, 
by  the  ni«ration  of  tho  riilo  in  Wil-i'M  Cim,-,  il>,    Soo  Wild's  Cami:. 
devise  to  sons  in  wufcenaiou  of  A,  4l;J 
by  tho  opemtion  of  tho  rule   in   Hhlhfjt  (\t»f,  415— JlM.     Son 

SiiELLEV'a  Case. 
words  creating,  in  realty  give  absolute  intorost  in   pi*r>.oiiiilty, 

476.  477 
cannot  bo  created  in  an  aimuity,  oim 
pnr  nutrt  vie,  disposition  of,  51!J  -  .i21 

whothur  devisable,  o'12,  't'l'i 

limitations  after,  not  void  for  i>«>rpotuity,  fiOl,  002 

by  the  operation  of  tho  cij  pres  doctrine,  611—613 

condition  against  marriage  annexed  to,  void,  625 

barring,  63;) 

to  determine,  ib. 

fift  over  of  personalty  after,  648 
y  implication  from  gift  over  in  dt-fanlt  of  isKue,  71  j.  "J2 
See  Tenant  in  Tail. 
lapse  in  relation  to,  752 

ESTATES  OF  TRUSTEED,  425—433.    See  Trustees. 

ESTOPPEL, 

when  operates  against  tenant  for  life,  546,  547 

ET  CETERA, 

what  it  passes,  225  -  ^ 

EVERY, 

effect  of,  in  a  direct  gift,  399 

EVIDENCE 

that  instrument  testamentary,  14,  15 
as  to  what  will  consists  of,  36 
as  to  date  of  alteration,  37,  38 

how  far  admissible  whore  woi-ds  are  obliterated,  39,  44,  45 
of  intention  to  revoke,  43 

where  there  are  two  testamentary  instruuientw,  40 
of  contents  of  lost  will,  51,  52 
of  trust,  when  admitted,  73—75 
of  Eeoiet  trust,  ih, 
required  for  probate,  79 

declaration  as  to  execution  not  admissible,  ih.,  80 
whatadmisaible  to  construe  will,  122—134 
probate  conclusive  as  to  what  will  ia,  122 
when  original  will  may  bo  looked  at,  ih. 


INDEX. 

^nm>;cE^„.„,,. ,,, 

*lmta,h,a..ibl.,t„  ,„„.„,,„,.,„,  

l>lank»,  Iji,  '*•"••■■'<-■'■  or  i.,.trumoi,t,,  ii.,  12a 

rutciit  iniibiifliitv  ill 

«ff-ctor,.  2/otvS  Pi',-'-  'j:'"-..nt,  '^«.  '27 

"■■i  will.  ,.he„  XiS  J^^'  ,";"'J^<^"  "'gift,  «.,  128 
evid.,ncu  to  i,l,.,„i,,.  charity   ,7, 

to  rebut  iirisumptl.),,,,  lu-iij 

t"  «"l>,«.-t  exocutor.d..bt,,r'rt"t|V';;,''''"'™«'  '■'• 

where  tertator  g.vos'whltToTa'T.V'i'T"'  '" 
KXCEPTION 

"ubjocf  to  power,  '251 

EXCESS,  ."<',  .W,  ,W 

"lirectionsin,  of  power  rejert„l,l«o 
EXCHANGE 

^^^'X£;;!S;SSj;^^™;;-et.,i« 

KXCLUSION, 

clauses  of,  2()0,  281 
?'™f'  ."Sect  of,  2,58,  33(1,  7iH 
'rombe.uene.,t„fki„,3a(i,341,  Til3,;..4 
EXECUTION 

of'^'^?r'"7IX"'er,2,3 
of  power  not  aided.  88 


oir 
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EXECUTOR.  EXECUTOUH. 

attofltiitg  will,  'A2 

will  iippointing,  cr-titlnl  to  pitjliato,  76 

.'iiiiK)inttMl  bv  (orciKi.  will,  p*»worti  of,  7H 

riKnt  to  cuBtodv  of  cnrpw",  MH,  Kit 

uiiptiiiitment  of,  ftA 

of  domicile  inuy  rticoivo  nnrntn,  ih, 

(l{>lr{iatton  of  jKiWfr  to  iipjHiint.  il>. 

«ff»'ct  of  uppoiiitiiifT  comiiaiiy,  i". 

iilipointiintut  of  t'oiiilwiiy  and  jwrwin.  i''. 

mun-ii'fi  woinnTi  inuy  bo  oxecutrix,  /'». 

upiMHiitwl  by  "ovcnil  inetruint'litH,  IHi 

acconliliK  t*i  tonur,  ib.,  K" 

ilcbtor  appfdnttil,  ovidouce  of  intontiun,  135 

titlo  to  ri'Hidiio.  oviiioiico  to  hnipport,  \'M 

iiitiTchtt  on  U'fpit'V  tu,  iHil 

whfii  thoy  ttike  foo  ()f  n'lil  ostiitp,  'I'i'.i,  VHi 

appointoil  "of  my  property"  tJik*'  realty,  Tl.i 

appoiiitnifiit  uf,  whothiir  it  I'xociitcH  n^'n^'^il  power,  '242 

whether  ajtiKjinttMl  fuml  piiBHfw  to  exuciitors  as  «uch,  24ii 

giftsto,:H<— ai!» 

(filt  to  A  or  hi«»,  tloew  not  go  to  next  of  kin,  ;M7 

gift  to,  in  rctipi  ct  of  office,  ih. 

what  it*  an  aceeptaneo  of  the  office,  //'. 

legacy  for  servicer,  'MH 

when  the  executor  is  entitled,  though  he  doe-  not  act,  il>. 

used  as  a  word  of  limitation  of  realty  and  p<'rHonalty,  406,  476 

gift  to,  whether  Iwnoficial  or  in  tnwt,  476,  4H(1,  487 

land  vests  in,  42J,  4'.!6 

devolution  of  ]>owor  annexed  to  office,  434,  435 

effect  of  direction  to,  to  »<11  lands,  431» 

copyholds,  440 
charge  of  debts  on  land  gives,  power  of  «ilo,  44:i — 146 

Sower  of,  over  perw>nalty,  450 
uties  under  trust  to  convert,  if>,,  431 
power  to  compromise,  431 
lease  by,  433 

power  to  carry  on  businesg,  457 
power  to  appropriate  legacies,  464 — 466 
duration  of  annuity  to,  for  his  trouble,  503 
whether  gift  to,  is  gift  to  a  class,  787 
when  they  take  residue,  undisposed  of,  796 — 799 

effect  of  Executors  Act,  796 

contrary  intention,  ih. 

Act  does  not  apply  where  residue  is  expressly  given,  "97 
where  there  are  uo  next  of  kin,  i6. 

they  do  not  take  lapsed  or  void  legacies,  ib. 

nor  residue  given  on  trust,  ib. 

nor  when  they  are  treated  as  trustees,  ih. 

nor  where  there  is  an  intention  to  dispose  of  the  residue  not 
carried  out,  768 

legacy  to  a  solo  executor  makes  him  trustee,  iV). 

unless  the  legacy  can  be  accounted  for  an  an  exception  out  of 
a  larger  fjift,  799 

equal  legacies  to  several  executors  make  them  trustees,  ih. 

effect  of  unequal  lo;faci(w.  ih. 

legacy  to  one  for  his  trouble  converts  all  into  trustees,  ih. 

executors  appointed  for  special  reasons  take  un  trust,  ih. 
right  to  prefer  creditors,  809,  810 
right  to  retain  their  own  debt,  SIO  —817 
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IVDBt. 

"^  ril7°"'  '•'•'^Ei  •uTon.s-,,,,,,,,,,,, ,, 
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EXECUTORsiriP  KXI'UVMIN 
meoniii){  of,  Kill  ■     '••  . 

EXKCIFTORY  DEVISl- 

EXECUTORY  TRUSTS   7a,i_:,, 

what  are,  -•){  J"mi]}-  ,„■  ,„  (.„|„„|„„^  j„j 

^'^nJ:i:z^v:^^ 'in- -,..„,,  ,,,..„ 

eir™.  „,  wont",'!  Rl^,,'::  ^r'^  -  Wo.  .V,.,  ;,; 

dTerlion  to  .ottl..,  "ff," t  of,  fa;   jS  ■""""■  "" 

,  "I'ttle  strictly,  7l's  ''  ' 

.n  wha.^..,  ..„„„,  „„„„  ^„,  ^^  ^__.__^^^__^^^^^^  ^^^  ^^^^^ 

«^n,™tto„pa„.o  „.„^„  ,„^^  „.,„^„,  ^__  ^__^^^^  ■ 

what  powe™  will  b„  i„«rtsd  in  cx,.„ti„„  „,  ,j    ,3, 
EXILE, 

will  of,  2a 

EXONERATION 

o'  speciBo  IcMcics,  171   1 7^ 

from  liatati™  cre,;t„l  l,j.  ,h„  t„„„,„^^  ,., 

of  mortgaged  Vror.Z'^^-m'  """«•  •''■•  '■^' 
old  rules,  X'i,  173 
devise  of  land  "  suhiort  t.i  ■■  41. 
Locke  King's  Act?  rt     1 74  "'"rtgage,  1 73 

the  amending  Arts,  174  '175 

L'rown  taltinj.  in  default  of  kin   «-ithin  fl,„  j  *   .. 
hoir  of  i,er»„n  dvinir  nft,.,-  l«'j    ™'"'> '"«  Act,  175 

tion,  ih.         ■    ^     "  '  "*■"*•  ""'  "DtiUod  to  eionora- 
coprholds  within  the  Act,  17(1 

apportionment  of  mort.>„Ke   //, 
mortgage,  by  deposit  are'Wilhin  the  Act  .* 
general  charge  was  not,  ih  *"'  '*• 

mortsa;;.  to  5f,:uro  debt  of  fi™,  „,,  ,77 
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KXoNKltATlON--"'"'"."**'/. 

ol  raortfraRml  i»roperty— r'"i*i«t"fi/. 

thi)  auiindiiiK  Act*— n»ii«iiiM"/.  . 

judifTnent  wbtw  Uml  tiati  Utn  ilehTOTOl  in  •leoution  w» 

covi'oant  to  pay  ■nniittv  with  cbarge  on  land,  ift. 
linn  oil  lutidj*  imrchawtl  hy  ti-Htat-ir.  ift. 
ellwt  fif  (fi'in'iul  itiructinii  to  pay  dobtn,  17S 
iliimtion  to  |»uy  drW*  out  of  p«r»onal  Mtat«,  lA. 

intJ-ntifm  tlmt  m"rtK»K««  •hnuM  Iki  paid.^i. 

ilirectiiiii  to  piiy  irmrtnatn^mmt  of  an  inaufflctrnt  fund,  1 1)' 
of  iwraonalty  frrmi  i»iviiii-nt  of  iWhU.  h;w~hJ9 

Kift  of  n'ttlty  iiikI  iKi-oimlty  oii  truiil  to  pay.  HIIJ 

of  niixiil  fiimi.  il'. 
wtiat  ntH'CNUiirv  for,  H'<U\ 
clcviw-  on  condition  of  puyhifi  dvXtU,  ib. 
din-rtioti  to  rxoiHTuti',  N;l7 
Hpi't'ial  rirt'iniiHtiiiu-OTt,  t/i. 

r-lTt-rt  if  fund  (or  cxiuu'rutioti  iunulllLit'nt,  H'dr*,  MU 
luptio  'tf  •■xowrutiMl  pciitoimlty,  HiO 
cuvuiiunt  to  |My  joiuturv,  H: 


FAILURE  ^       ^        ^      ... 

of  prior  mft  tlirougU  want  uf  persons  to  take,  where  the  gift  over 

u  on  failure  of  tlmso  peraouH  i»  a  piirtifular  way,  666,  657 
of  prior  gift  by  lapse,  cnuct  on  invalid  gift  over.  W8 
ofiMue.    Soo  Dkatk  without  Ubcb. 

FALSA  DEMOySTHATIif  SOS  SOCET, 

appUcation  of  the  maxim.  UO.  Ul,  267.     .S«  Dmcription. 

FAMILY. 

moaning  of.  'A'i% — 32H 

in  deviBea.  3!i6 

direction  to  Bocuro  to,  ih. 

in  bequoatM  inoans  childu'U.  i6, 

whether  illegitimate  child  included,  A'l' 

gift  to  family  of  A.  i''. 

when  it  moans  next  ol  kin.  tVi. 

may  include  hua^Mind  or  wife,  ih. 

ln)Wor  to  appoint  to,  ih. 

when  gift  to,  will  be  void  for  uncortainty.  ih. 

gift  to  several  famiUes  goes  }tT  cajnta,  32H 

precatory  trust  for,  491 

FAHM 

will  p»88  a  leasehold  as  well  as  a  freehold  part,  215 

FAEMING  yXOCK. 
meaD'&g  of,  !^12 

FEE  SIMPLE, 

what  words  will  pass,  406—409 
land  in  ancient  demesne,  406 
deriee  to  A  and  his  heirs,  ib. 

A  and  his  lawful  heirs,  ib, 
A  and  his  executors,  ib. 
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FKK  SIMH.K  -  ,„.,, , 

wli.lwot,l.wi|]p,„_„,„,. , 

■;''«-i  "f  u-,ii.  Art,  Jos  ■    ■ 

*li«n  trij>ti'i'.  tuko  Jail   j.i-      u     ~ 

;"mii,i,,,„.i.  h„re^„^^- V;  ,'^,rTHr.T«,. 

*ill  of,  :>J 
i'KI,0.\ 

KIKITCIAHY  HKr.ATIO.V 

'"'"'■""'""»""  I-curin^  „,„„,.  ,11,,,; 


Ml 


"'■'-J:il,     .S,.„ 


"PPiTfioiimcnt  of,  U'tw,.,.!,  -,. 


FINES  POU  RKXKWVr 

"PPorfionmrnt  of,  b.,t;,.,.„  „„,,,„, 
«l™gtoton,,„tforlif,.,,;,,™','ii';;" 

FIfiM, 

'  "'°™'  ""'"  ""  imonty  m; 

HIWT  AND  .SKCOND  COUSINS 
moamugo/,317,  :j|n       '''"'^'*' 

■  i-lRp  IIErRS  MALE  •■ 

whenu*.<Ja.w„„|,o(li,„i,,ti,u,j.,, 
FIXTUBE.S, 

FOEEION  """■"'"'■^'"mleman,,,^ 

law, 

«ff»ct  of,  a«,o^.u„|,  ,.,,,„„„,_,, 

pn.c;f.Sor?7T'*'' 

will,  power  of  cx.iout'oi-B  under  7«   7u 
Ixmiis,  meauing  of,  204 
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FOEEION— '■'>""""«'■ 

charity. 

gift  to,  351  ,  ,„„ 

Sift  lor  massea  in  a  colony,  JBi 
whether  conrt  will  settle  reheme  f..r,  J.H 
trustees  abroad  tor  charity,  i6.  „ 

^ft  to,  of  proecMls  of  »ile  of  English  land,  390 
of  money,  '''•  .      ,, 

assets  aaminlstovedacoordmj;to^.f./"ri,«-i 

W,  how  applied  in  the  udinfmstrntion  of  assets.  8Ji 

cmrcncy,  gift  of  legacy  in,  84o 

FOBEIONEE, 

may  adopt  English  law,  a,  li 

may  be  subject  to  restraint  on  anticipation,  642,  643 

FOKFEITUBE, 

abolition  of,  25,  U» 

for  disputing  wiU,  l}U 

conditions  of,  on  ahenatlop,  &c.,  6.!J-batl 

FORTUNE, 

meaning  of,  201» 

FOUND 

gift  to,  whether  it  implies  building,  iM8 

FRANCE,  I.VW  OF,  ,  ,      ■    1     B 

eftect  of  8ubse(iuent  change  of  domicile,  6 

''"'^^wo'rd.  inserted  by,  omitted  from  pr,.bate,  iX 
bv  residuary  legatee,  it. 
gift  induced  by,  74 
probate  conclusive  as  to,  ».! 

7ZtZ  ^  ^^  o'fc'kntitles  him  U,  legacy.  3« 

FREE-BENCH,  , 

barred  by  devise.  S4 

••  FREEHOLD  L.\ND8," 
devise  of,  213 
when  it  passes  leaseholds,  i6. 

■^'^  of  a  borough,  gifts  to  beneHt,  365 

FRENCH  lAW, 

community  of  goods.  6 

vnlKNDLY  SOCIETY, 

gift  to,  when  charitable,  352,  3o3 

FRIENDS, 

gifts  to,  326 -32S 

A  downwards  includes  A,  297         __ 
and  after,  eft'ei't  of.  upon  vesting,  oi. 


I.NUEX. 
FUND,  ^ 

„  P    v,m»o  annu.ty,  whun  annuitant  i,  entitled  to 

^'Z^;:^  '"  "•'^"-"  '■■> "'"-t  i,  no.  enti.,o„  t„  value  „; 

FUNDS, 

gift  c>[  money  in  the,  2na 

FUNERAI,  EXPUNSE.S 

PUEN'ITUEE 

FUTUEE  IJEVLSE 

does,  not  cany  intennediato  rente,  1N„ 
FUTUEITY,  WOKDS  OF 

u  a»certaininf,  the  class  to  t  ki  3n 
.n  ascc-rtanun,.  .he  da.,  of  next'of'kin,  342 


OATOLKIND  LANDS  "' 

oevise  of,  to  A  and  his  eldest  hoi,  40(i 
GENERAL  DEVISE.  224-.,0.    See  E.,,..,, 

GENERAL  LEGACY 
what  is,  H7_|53  ' 

mterest  on,  187-195.    See  I«tb««t. 

GENERAL  OCCUPANT 

of  estate  ;)ur  autre  vie,  63i 

GENERAL  POWERS, 
ejecutioa  of,  ■23a~'>.ie 

wiU  of  person  domiciled  abroad     b 
what  IS  genera  power  within  ♦>,„       »■ 
personal  estate  ioscriheTl   „  """f'""-  '''-  -'40 

what  is  contrar,  iutentio,  wi,P'"r'  ""'"''"•  i^-" 

where  power  is  creatii  after  will  rt 
where  power  is  continip.„t,  i™'     ' 
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(iENERAL  l'0\VEliS-^n.*.(n,Hf./. 

execution  of— f*J«((«MP'/- 

iKiWir  ill  will  of  u  pt.-.^on  who  survives  testator,  24d 

how  lur  iippointuutit  takcft  fund  from  donoos  in  defttult  of 

appointment,  2-i;f— 243 
admniistmtion  of  appointed  fiiiid,  246 
power  of  revocation  und  now  apjiuintineiit,  i/». 
how  affected  by  rule  ngiun^it  perpetuity,  tilO 

OIFT, 

tostameiitary,  must  be  by  will,  13 


colluteral  heir,  oEEect  of,  on  prior  devise  lu 


0IFT8  OVEIl. 

in  dcfnult  of  heirt*  t< 

fee,  406 
■  1  default  of  issue.    See  Death  without  Isbue, 
it  death  cut  down  absolute  interest,  513 
of  annuity,  after  death  of  survivor,  ul6 
on  death  under  twenty-one,  effect  on  vesting,  573 
in  default  of  sneh  issue  is  vested,  jV76 
on  marriage  or  lmnkruptx.:y,  li.,  577 
on  death  after  gift  till  maniage,  577 
effect  of,  on  vesting  of  personalty,  581 

effect  of,  upon  gift  to  children  who  suivivc  thoir  parents,  592 
of  property  given  to  •  harity.  ih. 
effect  of,  where  coiididon  is  impossible,  621 
wliother  nece^^siirj-  to  nake  condition  subwetiuent  effectual,  623 
effect  of,  upon  doctii  ,'■  of  conditions  i)(  trrrorem,  ib. 
effect  of,  alter  absolute  gift,  630—633.     See  Condition. 

on  bankruptcy  or  alienation,  633—638.    See  Condition. 
what  cannot  be  the  subject  of^  647—649 

remainder  in  chattels,  647 

consumable  articles,  ib. 

absolute  interests  cannot  be  given  in  succos»ion,  6*8 

effect  of  lapse,  ib, 

of  so  much  as  legatee  dues  nut  dispose  of,  ib. 

of  what  remains  after  payment  of  legatee's  debts,  ib. 

after  lite  interest  with  power  of  disposition,  514,  645 
take  effect  if  the  events  happen  though  gift  over  is  void,  or  donees 
over  may  bo  unable  to  take,  652 

to  survivors,  do  not  divest  prior  gift  if  no  suivivors,  653 

of  shares  of  parents  to  children,  do  not  divest  prior  gift  if  no 
children,  ib. 

in  certain  events  of  a  life  interest,  destroy  prior  mterost  in 
fee  only  so  far,  ib.,  654 
construction  of, 

in  different  events  to  different  persons,  wlit?ie  both  events 
happen,  654 

if  A  dies  in  testator's  lifetime,  whore  both  die  at  once,  ih. 

when  the  events  which  happen  include  the  events  upon  which 
the  gift  over  is  limited  to  take  effect,  ib.,  655 
in  default  of  appointment, 

when  donee  of  power  predeceases,  655 

when  power  void,  i'*.,  656 
on  contingency  not  well  oxi)ro8eed,  656 
in  the  event  of  a  legatee  dying  under  twenty-one,  ib. 

where  the  gift  is  to  a  class,  657 
upon  death,  treated  as  a  contingent  event,  658—660 

iu  case  of  death  of  A,  floR 

at  the  death  of  A,  ib. 
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OIPTS  OVm-c..„t,;.u,d. 

issuo,  (;ii()      '  »  '"'  ""  8'"  iivuv  m,  d,.ath  witl,„ut 

"CiV'-'  ~" "■« '  :  *..«,  k.™  ,K. 

pSie-'Ssit ^. 

of  occruoii  shares,  6liJ_fiiiT      »i„  , 
to  survivcr,  dso-09„     „„  ^  Suustitutiox. 

effect  of  MltZi^ZTemn^- 

upon  ,Ioath  beforo  paymcut  "uSm 
vesting,  (i9(i 
entitled,  i"4.,  (;!17 

receipt,  (i8-_ii9i).    s™  Receipt 

sale  completed,  (i99         "^'^^l"- 

„n™      ejicoiition  of  trusts  of  will   ,J 

without  children,  70j 

leaving  or  having  issue,  705-707 
GOODWILL,  "suo,  708-715.    Soe  Death  wiTHoci  Issue 

bequest  of,  208 

GliANDCHILDEEN 

W.I1  not  includo  great-grandchildren,  31S 
GRAVE, 

gift  to  repair,  363 

O/lEI-fLLE  V.  njlOWJfK 
rule  in,  8-11 

GROUND  EE>fTS, 
pass  reversion,  215 


See  U.v- 


GfiOWING  CBORS,  212 
OUAEDUN, 

tei^^^s-d'^i-i^.^ri'i'i  irr^,r 

mfant  cannnf  app„i„t,  !,7  '  -i*    "'-UN) 


im  ^mm.  :^^m  i!imsm'm>:^^(!mi^^.  ■ 


'.il 


92t> 
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GUARDIAN— co«</i<  ued, 

wheu  trustees  entitlod  to  posMSsion  aguiuat,  it" 

can  give  locoipt,  08 

of  illegitimiito  children,  il>. 

by  what  wiirdrf  uiipointcil,  i7>. 

umlor  Ouurdiauslup  of  Infants  Act,  1886.. .99,  lOU 

wbou  allowed  sums  sjK'nt  in  maiutunanco,  400 


■'*" 


I 


r 


ii. 

HALF  BLOOD, 

admitted  as  next  oi  kin,  '^'^o 

HAVING 

children,  constniiUon  nf  gift  over  upon  death  without,  707 
isKUO,  gift  over  upon  dcttth  without,  "08—715 

HEIR. 

when  bound  by  probate,  M,  ^J 
■when  put  to  election,  110,  111 

takes  undisposed-of  realty  to  be  converted,  257,  25iJ 
how  he  takes  converted  Und,  258,  259 
directions  excluding,  effect  of,  258,  y;iO,  7!'-* 
must  be  legitimate  by  English  hiw,  285 
acknowledgment  of  person  as,  330 
limitation  to  the,  of  the  tenant  for  Ufe,  -121,  -122 
next  or  first,  ih. 

where  the  heir  will  take  by  purchase,  422 
limitation  to  the  heir  fitr  life,  ih. 
doviso  to  A  for  life  and  life  of  his  heir,  514 
taking  estate  }<"r  autre  ne  aw  special  occ\ii>ant,  523 — 525 
title  uf,  to  accumulations  released  by  f^tatute,  G19 
when  entitled  to  rents  under  operation  of  shifting  clause,  718 
gift  to,  after  A's  disith  gives  A  a  life  estate,  732 
gift  to  A  or  his.  whether  subject  to  lapse,  784 
resulting  tm>t  in  favour  of.  7N8-  790.    See  Resulting  Trusts. 
who  entitled  in  default  of ,  794 

how  ho  takes  land  undisposed  of  for  chattel  interest,  796 
retainer  by,  817,  818 
See  HKlits. 

HEIRLOOMS, 

restrictive  effect  of  ^'ift  of  things  as,  207 

bequest  of  personalty  as,  720 

executoiy  trus>t  of  personalty  to  go  as,  726,  727 

HEIRS. 

I.  Meaning  of,  as  a  word  of  ].ui;Lha8e,  329—332,  333,  334 
1.  As  regards  realty,  329—332 

take  as  purchasers  and  juiotly,  329 

devise  of  Horough  English  or  Gavelkiml  lands,  ib. 

when  it  means  heir  apiKirent  or  prcsumptivo,  ib.,  330 

heirs  take  as  joint  teoants,  330 

acknowledgment  of  a  person  as  heir,  ib, 

devise  to  heirs  of  a  particular  name,  ih. 

whether  the  heir  male  must  trace  his  descent  through 

males,  ih.,  331 
lineal  hcire,  331 
*x  pari?  mQt^rna^  ih. 
heira  of  huebaod  and  wife,  ih. 
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[,  707 


'25 
ISO,  718 


s"Q  Trusts. 


334 


Is,  ib. 
,  ib.,  330 


:eut  through 


Xon.Zm.rZT     "'''■'««"-■.  331.  332 

II.  I^r1^74'o'„,truS,tt%^^i';f .  ^--..     See  C.SS. 

•See  .SiiElLEY's  P?=»       ■  '?'™«'.  41S-4l'2 

gift  to  A  and  his  holrs,  <:« 

for  life,  then  to  his  hcii-s  477 

H.i.s,™ur2:„r""'^'^'' 

dov;»o  to,  -m,  331 

de™otoAandhi,,cro„tn,„t„iu„9,„„ 
HEIES  OP  THE  BODY 

1.  in  the  case  of  roii;;'.'™See'S\rT ''''  •""'-^-'^' 

3?af«:'': -.--: 

failure,  709  •  *'"-°  "">y  mport  an  indefinite 

HEREDITAMENTS, 
meaning  of,  215 

HEREIN,  HEREBY, 

whether  limited  to  ^\)^  ^,      i-  -,  . 

,g,,        t-1       wm  or  cod-oU,  ,n  which  the  word  occu„.  ,« 


'\]ii^iii<!if^^ynn^' 
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UOSl'ITALITY. 

gift  for,  not  ihiiiital>l<\  U**! 

nOTCIll'OT  TLAUSES, 

insulted  uiuUt  exi'cuton-  truht,  "31 
ccmMtnictiiiu  niiil  offec-t  of,  77'2— 77i* 

gift  by  will  not  mlvanco  in  lifotime,  "'2 

effect  of  wiirtla  "  ailvance  or  pay,"  7";* 

what  are  advancrs,  //'. 

direction  to  miikn  up  income,  i/». 

wtatute-burred  debts,  when  brought  in,  771 

when  hotchpot  cbiimo  at  an  end,  if*. 

conntruction  of  special  clau«C(*,  //*.,  77.> 

settled  euin  to  bo  part  of  sbiiro,  il>. 

aoToral  funds  and  one  hotchpot  clause,  770 

directions  as  to  how  advuucew  ascertain©*!,  (''. 

incorrect  statement  an  to  adviincen,  ih. 

recitals,  entries  in  books,  777 

evidence  of  intention  to  give.  »l>. 

what  interost  albiwed  on  advuncofl.  Hi. 
not  implied  in  appointments  under  puwors,  778,  77!i 

what  excludes  appointee  from  uniippointed  fund,  i% 

HOUSE, 

gift  of  things  in,  108,  20j,  20G,  2U7 

ur  messuage,  meaning  of,  21ti,  217 

when  it  passes  easement,  218 

contract  to  build,  effect  of,  262,  203 

materials  of,  when  blown  down,  belong  to  tenant  for  lift',  531 


UOUSEHOLD, 

Eift  of  household  goods,  2Ud 
ousehold  servants,  who  are,  273 

HOWE  V.  LORD  DARTMOUTH, 
rule  in,  655 — 559 

HUSBAND. 

assent  of,  to  wife's  will,  22,  23 

gift  to.  274 

and  wife,  gifts  to,  275,  276 

when  included  in  family,  327 

will  not  take  m  next  of  kin  by  statute,  336 

and  wife  when  tenants  by  entireties,  405 

when  estate  tail  vests  in,  410,  411 

condition  as  to  separation  of,  623,  624 
effect  of  separate  use  on  rights  of,  639 
intention  to  benefit,  how  carried  out  where  trust  is  executory,  728 


IP  ALIVE, 

meaning  of.  594 

IGNORANCE 

of  c^.mdition  no  gxcubg,  622 


lift',  531 


xecutory,  728 
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;■"?;-»■"  CSa, '■;'•""""• '*•■-'■■' 

lUMOVAIiLES  '"'"'■■• '" 

willof,  by;.i,„ti„„    ,  I 

uicIuiIo»  foa,„holJ,,  ,t       ""■  ' 

„^      >  '"'"' '"  coloiiv,  :i, 
procoods  of  sale  of,  ,7,, 

of  powtT  of  Miii.,"4ji   j^3 

J'tei^alfi^l^"' --"". >...-..,„  ,„„„,„„,. 

tto  will,  ,7,.  '''""  "'  l'"is"H  tiikmg  „„tUin-  inid   ■ 

,,,,    father,  yat    "  "'"'  '"'"  °"  «''^'-'  tail   i,  i,„,,,i,„,  • 
on.f<,esta[oai„thecaso.,f,.oaltv   -,   -„ 
d8V,»e  to  h"ir.at-law.,f  ™S,|V'';  C". 
'Ion*  to  rtmng,r  at  ,lualL  „    v  .'  ::^  "'"■"?  -^  a  lifo  ostat., 
rtonsou  ovor  must  bo  hoir  at  t},.  .'         '"'.""I'lifatl.i,,,  ,7,  ' 

"™^^tdoatKofAt!;r^j^:Sct;^r'/ 

<li«tribi4iv„\.,,,i,truciin,  V^  "^' '"'I'>i<!^'ti„„,  ,;,, 

aS-S?:iS3& ,„, 

lljr^silS?- ■"' 

"'  4^}^P?^^s^^-"''° '" "  "'»-  -  '"P^i.'  'ti„„. : 

I  twunty-one,  an 


\m 


''',  7;j(j 


I    tliO 


■.  7;J3 


"ver,  730 


■  'Ji*"^  iimlor  tw, 
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"ifcy-ouij, 


-JTv*^^. 
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1 MPLIC  ATION-«)n/iH  >ml. 

of  abwilntfl  interoHtB— cti*i/»'ii((*i/. 

gilt  to  tiuHtoes  in  tnwt  for  A  till  twenty-one,  736 
geut'ml  intriition  that  doviwo  wan  to  take  ub«olut«ly,  li. 
gilt  to  A  till  twenty -(UK-  fi»r  himw^H  and  onotbor,  I'M 

A  ab«>lutolv,  antl  if  ho  dioH  without  i-hildron,  over,  il: 
A  fur  life,  mul  if  ho  (liff«  without  children,  over,  ib. 
intention  to  bt-ncHt  children,  //>.,  TdH 
A  t*<  diftjioiMJ  of  lit  his  death  amouK  a  clu'tw,  73H 
of  InteroBt  uiid*-'!-  power  when-  jiowei-  nut  exorL-i«jd,  'UK,  "'H' 
ban*  power  to  appoint  to  A,  T:t>* 
diwretiim  to  trii>tt*M,  iV'. 
life  iiitere>-t  -.vith  power,  //■. 
power  to  web-el,  i/>. 
effort  of  gift  over  in  default  of  nbject^,  739 

of  upi)ointmeut,  //». 
of  crosa-ri'iiiiiinfiers,  T:(li--T41 

dovim)  t(j  several  in  tail,  loUowcd  by  gift  in  default  of  Bucii 

issue  in  tail,  7;i!* 
immatenal  whether  the  pft   is  limited  as  a  remainder  oi 

reverHion,  ih. 
gitt  ovnr  in  dofault  of  issuo  living  at  anccNtor'i*  death,  ih. 
whether    crosa -remainders    llinitnd    in    certain    ovontft.    bai 

implication.  740 
crosN-n-maindern  impIiiHl  between  jiersons  taking  differen 
iutereistH,  74() 
teiinntu  for  life,  »'/'. 
fuuiiliPH  where  the  limi 
tiitions  lire  for  life,  with  remainders  to  children,  «/'.,  741 
not  implied  so  as  to  divowt  vested  interostM,  if>. 
whether  cross-limitations  implied  where  contingent  interest 

are  given  over  if  all  legatees  die  before  veRting,  ih. 
where  (Toss-remiiiiiders  upply  to  accruer  clause,  H-. 
by  recital,  74:i     744 

that  a  iH^rson  is  entitled  under  another  inetrument,  742 
of  a  Huppo.«ed  gilt  by  the  will,  i/>. 
erroneous  rcforeneo  by  codicil,  ib. 
gift  in  addition  to  a  sujiposed  gift,  743 
recital  will  not  cut  down  a  prior  gift,  744 
of  hotch]K)t  elaupes.  77'* 

IMPOSSlliJ.i: 

condition,  effi-ct  of,  i>:il 

IMPROVK, 

gift  to  improve  chiiritable  institution,  aSti 
tru«t-^  to.  not  within  Thellus^on  Act,  fil5 

IMPUOVKMi:XTS, 

power  fii  mnki"',  'io'i 

by  tenant  for  lifo,  .•>lti.  r>H 

INACCUIIATK  DESOKirilON,  140-144,  •2fi:.-271 
Pee  DK-TitiiTiux,  Mistake. 


tJTm  .-». 


IN  AUDITION. 

wh.  ther  gift,  is  liiible  lo  restriction  of  ]irior  giit,  HlI— 163 
iHfts,  to  prior  Hupposed  gift.  743 

S'    ADDiTTOSS. 


jiiltit:ij'^mb "  TwifiiHimMiM 


IMiK.X. 

IV  CASK  I. F  DEATH 

gift  over,  UM-(iflo.'  s™  Out,  Over. 
INCMJSIOff 

"'P«.ti.M,l„rthi„t.,i„„r..i,|„.,,.,l,.,r„ 


f»31 


.  1.55,  I'M 


l.VCOMK, 

when  dijviiie  corrim,  lisip 

*■•"''!  "/'•■'■'Bclwn.ioHt  cam,.,    is. 

up|»iilite(l  fund,  Ui  ■  '    ' 

rtevi«.  „f  ronlly  „,„i  ,„,  I 

fun(lBiv..nto,l,,,»    iN.i  ■     ■ 

»lmlH,  "fspeiill,.  ^.itt    I, SI 

njpportionmciit  of,  |s,-,-li,s- 

WTcn  fnr  miiintennnTO  vi>>t'<  as  ii  „,.,.„       ,  „. 

^<p;^X^-^Xt''z -"^ 

«™:t':vii;^;'i^;";;-Hih™|.... n,.e„„„„.,,„ 

Wleto,  between  -WW^    ,  J  u;:,^'  If ;:':'  ^ 

"5:/^'^j:^^;;^s- ■'-- '-■"-----OH 

INCOMK  TAX. 

sift,  fri'c  fiuiM,  HHi.  ijp; 

I\CpXsISTE.\eY,  Til-;,;;, 

!"  'f'tumentury  instruments    ),-, 
milcsmpti nil. -JUS   ■vi'l      s...  I,,., 

p.ftotsan,e,™,,erty«i,);nawUI     ,,^X^^^^  ,     . 

"t  two  uieon«is|„nt  ^ifts,  (he  lat"r      !    T  -   ,    '""""I""".  ^'>•< 

exeeptnyi  where  testater  „».,  ,,ri,„      V, . ,;  ';'' 

argu,„e„t  in  faynnr  if  re  oe  t  "„  i    s.      "'^  "  '"."P-rty,  l:,:l 
codicil,  ,7,.  -ocit.en  .s  stronger  as  l,.l„,,,n  will  and 

See     IiEvocATI..x-.      TJj-.r-.f     r„ 

INCOBPOBAIKJX, 

of  documents  in  will,  li.j    1  <i 

rule  as  to,  «o,  (J(i 

what  descrii>ti<.n  suffiiient,  (ili 

document  written  Istwfsn  date  „i  „;ii       1      ,■    , 

.nemorandnm  en  back  of  will   ,v!    ,-     '""^  ™''""''  ''■ 

"'cre„cetowitur"«*"""''^'''-'«»"'.'" 
„ff    ,    ,  .  'jy  Jato,  (i» 

olJeet  of  ineorporated  paper   //,    i;., 
document  net  in  oxistenJo.  Oil    '    ' 


whether 


'luires  to  bo  proved,  NO.  Nl 


nf  ,>Vr  ■       ".'l""c»  to  DO  proved 
of  entries  snbserjnent  to  will,  77 


3o', 


0:>2 


INDO. 


^ 


ill  valil.'  lit  r.iiit»  mX  proHli  Kiv.m  I .  rli inty,    Jii-Jl ' 
IXCl-MllIIANCKS,  , 

viKllt  i.t  .l.vl«oii  tn  pnlll.llt  or    1  ,i  -HI        ^ 
i„l,.,v.t  ..„.  ,„y„l.lo  l.v  l,„uut  (...  l.f.-.  M.  ■>>■ 

viBhtH  ..( t.'imut  t.ir  lif.^  tM i">;f  "i- 1"'}''"!!  ""•  '''''•  **■> 

pun-liiiH,...t,  hv  l,.m.nH..rliti',  •Vl.l 

foTomiiil  uguiur.!,  iipaly  uii-i"!!  'nmi,  »ti.5,  m.ii 

INDEFINITK  FAILUliK  <il'  1SSI;K. 

wbat  import.,  715.    S,-  IIkatii  xmiii.m  r  I^^i  b. 

INUKMNICY. 

li)!llt  of  ixccutois  ami  trust.o-.  100- HiH 
comtniLtion  of  imli'mnity  clauso,  40ii 

INDIVIDUALS,  •  ,     ,w 

cift  to,  <(iia|»)»inj;  vuliuitaiy  siiiai^tj  ,  11»     _ 
gitt  to  inilivi.laal  ami  rini.it.'  ila»i  voal,  '■», 

INFANT. 

ilimiinlo  of,  7,  H 

cannot  iiaiko  will,  li»  .,,    .  . 

BolJiiT  .ir  ■.■auwn  over  tonrtoi'ii  may  iii  m,o  a  will.  M 

cannot  appoint  Kuaiiliaiw,  117 

legacy  to,  pianliaii  may  ijivo  I'ccoipt  (or,  98 

custody  of,  IIH-Klll 

clocliononlwhalf  of,  Hi 

intere.t  on  loinicy  to.  wli'  ii  payablo,  191,  19. 

convemon  of  land  of,  "JO;! 

oevemnco  of  joint  tenancy  l.y,  l"! 

conwnt  by,  to  ,xci-,i«  of  puwci-  ,,f  «al. ,  4-1  1,  -11 1 

maintenance  of,  ioH -4(111-     ><»•  Mais' itNAXCh. 

administrative  powers  "f  louit,  1,(1-  J.J 

INHERITANCE,       ,    ,      ,„, 
trust003  of,  tako  tlio  tee,  4211 

TM  T  11*' U 

gift,  subject  to  ,  ,.miition»  of  original  Bitt.  10:1 

INSOLVENCY, 

INSTRrOTIONS  , 

(or  will,  when  ofle.tue,  K.,  ,iS 

INSURE, 

power  to,  4oO 

when  tenant  (or  bfo  bound  to,  od(i 

"INTENT,  TO  THE," 
creates  trust,  485 

INTENTION  OF  TESTATOE.    Soo  Evide.we. 


I.NDM. 


""wDlXMAMil'iiiin^, 


"lianro,  ill. 


INTKHEST, 

diuMK.;  of  ,,.,,„(,„.,,  irai;,;,/  "■•' 

I.vlmr',;."'"'"  "'"'  '■"•'''"'■  ""i-l«a 
"n  Ii'uuii™,  IN7— in:) 

S'l""'""'",™'"''""  Act.  It; 
l-ord  t'ninwoitlr.  Act   iV, 
li'giioy  churoo,!  „,,  ]„„,)   /,, 

puyul.l,.  ,mt  ..f  ;„w,,,l,  „f  ,„i„    I,. 

^'lifrter--:^^:.,,,,^^ , 

-S^^r-:^;:^-^::^:::^:.::^^, .; 

^^™'i;i::;Ki:^:^r-r,,:;i;i''i;;i;'' -^- ^>- 

'•■luro  Bit.  of  pn'Tci, '„!  ,  .,'"  '™-"'"  "-""' 

wlicil  tho  loRui-y  i«  /-ivi.n  „v,'  '       -     . 

oBocl  „f  Cnvey!,,,.';  Ac  '"'"  "  ""',"".""■"■-•  •'- 
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INTKIiUNlOATIO.Vs, 
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INVJiST.Ml'.Xr, 

wurcl,  il...'^  lint  lKi»- m.ii.'y    1  .l"l."-it. -'»1 
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LEASE, 
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wln;thef  reiiuwod  li';i80  ptistifs,  Hilt 
whether  iiftur-ucquirod  roversion  passes,  170 
what  liabilities  le^^atoo  bcarrt,  171,  172 
by  joint  tenant  sovors,  401 
power  to  grant, 

offcctof,  on  estate  of  triiatLT,  427 

when  it  authorises  mcirt^at,'U  by  demise,  44!* 

when  tnistees  liavo,  404 

executors  have,  455 
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maii.  5<>4 

LEASEH*'»L1)S  FOR  LIVES 
jittMi  \>v  residu;irv'  4evirj*-.  'IIW 
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are  Wj*l»in  Lm'ke  King's  Act,  !  7'! 

what  wosdn  jiasc,  2\'-i.  'I'i'Z 

when  includ^nl  in  n clduary  duv:--*'.  IM 
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I-KOAL  ESTATE. 
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whether  it  paswcH  uikUt  •wurition  fnr  nioiipy,  !>:i 
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betjuost  of,  130  , 
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'fecri„ti„„  of  i|,,^i,i„„t,  ohil,l  w.th  rof„e„„  „,  ,„^ 


PATRi: 


if,  -JKl 


PAYAHLE, 

when  v,.,t»l  ,„<,,„»,  M.  oH-j.  .ys4 

PAYMENT 

oflcgncios,  time  for,  Is.s 

of  annuitiog,  Ui'i 

into  court,  effect  of  nn  Hiv,.,.  *• 

death  hoforc  timo    I'  °'  °'»'"-''™'»y  trust,  -IS:- 

'-'H.t..giin,r:i,5^^?-.;r;',i:::;;,:;;;;^ 

gift  after  litoint^™;  I'"'-"'"""*  "■""'"■*• 

hfo  mteroxt,  gift  payable  at  twentr-„ne,  C9;i_,i!,,-, 


PECUNIARY  INVE.STXIENT.S,  20;i 


'.m 


INUUX, 


PKIMINIAHY  IK(l.\(iKS 

iiic'ludi'  iimiiiiticr*.  211 

oiil»r  (if  u]ii'liciitii)n,  to  piiy  ilfbtw,  H;H) 

IT-KRAOE, 

Inducement  to  procuro,  viiitl.  t>Xi 

VESCIL. 

alt'jrntions  nf  will  in.  :J",  ^H 

/•/■.•«     ('.irlTA     AND      PKIt     .sy/ft/'KN,     ;jlM1-liO.-i,    :)2i.      Seo 

IMftTKIIinicN. 


I 


,  lOo 


,i9i> 


iia,  il: 


I'KRl'OnMAN'lK 

of  cdVi'niint  to  1-MM'  liy  will.  .0  — i3 
of  iimi'.itiiiiiN  .'iTll,  JTl.  Oi'i   lUT— IKKI 

I'KIIMISSiVl';  WASTK. 
law  a.<  til,  MJ,  o-.m 

PEDMIT, 

cfl'uit  of  wiinl.  ill  gilt  over,  (iW.  li:i.) 

I'ERI'KTUITY.  .WT— (113 

ivliitlicl'  gilt  vi.i.l  for.  Iilaili'  B""il  liy  olcctlon. 

fiust  lor  Initio  yiiiil  for.  ilm's  not  cotiTcrt,  '2o:i 

in  roliition  to  iliarity.  :Ui7 

Btatcmonf  ni  lln'  nili-.  .MiT 

rovi'iiant  to  ivr-.nvoy  wUfii  vniil.  .Jt'S 

ri^'ht  of  rc-iii'iy  wlioii  void.  il>. 

^iit  over  bitwvon  thai  itic;*  not  void  for,  </,. 

f;ift  to  churitv  ''jv  Ulici'itnin  pirioil,  5ili) 

the  rule  aliplios  to  Icj^al  l-omaindi'rs,  ih. 

rpmaindor  to  unborn  «oii  of  unborn  person  ■-   .-, 

nilo  applies  to  comnion  law  eonditiiiu,  rt.,  lillO 

the  state  of  thinss  existinj;  at  tlie  death  is  to  h}  coiisidercd,  600 

thi)  fnei  that  a  worn  lu  is  |ast  cliild-bcaring  rejected,  ih. 

gilt  to  lienelitd.inii-tie  animals,  .7,.  ,     •,  i,      .,     ,.oi 

gift  tending  lo  tie  uji  property  is  void  unless  charitable,  ih.,  (lOl 

gift  to  repair  tomb.  001 

restraint  upon  anticipation.  I'l. 

direction  to  convey  freeholds  at  end  of  lease,  il,. 

whether  limitatioi'is  snbseiiuent  to  uii  estate  tail  can  bo  too  remote. 

ih.,  602 
term  precedent  to  an  estate  tail  may  be  too  remote,  602 
concurrent  terms, /',. 
accumulation  for  payment  of  debts  IS  valid,  i6. 

till  a  fund  reaches  a  certain  sum,  when  valid,  ib. 
whether  jjowers  of  sale  and  hiising  can  bo  void  for,  il'.,  CO.'i 
trust  for  sale  may  bo  void,  6l);t 

disci-etiorarv  trust  to  maintiuii,  il>.  .    ,      ,        w 

gift  to  p;  rsons  who  most  bo  living  at  the  testator  s  death  and  time 

of  vesting  good.  ili.  ,        ,   ,, 

gift  is  void  if  the  event  is  too  remote,  though  tho  persons  may  not 

gift  for  life  to  unborn  children  of  tenant  for  life  is  good,  604 
cross  limitations  between  unborn  tenants  for  life,  it>. 
substitution  of  issue,  ib. 
remote  gift  over  of  life  interest,  //». 


I.VIJKX. 


I'KHI'KTriTy^, 
"ntiiiil 


903 


Kilt  t'l  u(lii>H  },,  |„,  ,^,,,„,.   ■      ,  , 

Mit   ,,  ™,i,  „„„,|,„,,  ^,,.  ,,.,JJ'.   ■     ■  ""t.-  ,■!„-,  „  v„id,  (i 
ini-ro  shiiri's  i,f  iii,.j„|,„..  ■^'  '  ""i".  '*■ 


witi.i,,'],',',;,-;;;;;.  ";;"",!;'■'■'"  •■  ''■■MTi|;i,„„  „„„t  i,,. 


W"<t«  ot  1/,..  w„,,|,  „,  f   ■ 

J'r^t..,,,  that  IKTM,,,,,!.;  ",',::''':"  ■".'->  l-n'Mt,  (illa 

iav,nii  r™wcS';;;i;;™'!.':T'':v'-. ''11 

'•;'/■'■'■»,  (ii7-.il!).   .i,.  rv  i'.„','f "  "'">■ '"' ■x.i'ci.xi,  (ill 

Pff8  to,  M,-,_2-l      sVo  I»„ 

I'EESOXAI.  riiOl'KljTi- 

(Jcscnbod   by   rff,.,.,,,.',,   ,     ,      ,. 

r-MAUTY.  '""   "■   '"'■■''•<>;    KiK,    idii,    ..,,7,   ..,„ 

;>.tiito  unci  oiiVcts  .,;f»  „f  „  , ,.     ,  •  -    . 

b«,„CHt8  of,  to  l„,r"    in   ..'."'""'  •"  P>Jr»o.i..ltv,  -J-M 

meaning,  of,  ajj-.n;      i'!,,^^' 

PEBSOXAL  liKsnuJF 

VwAmu«  botwucM  i-™!  aii.l,  -•i7,  oj, 

PHir.AN'TIIEOl-y, 

gift  lor  purjiuso'of,  :i:a, 

rtoas  USE.S, 

wbcthor  cbaiitabl..,  ,i,M 

PIPAGE.     SooLor,,i,n,-. 

PLANT  AND  OOODWII I 
nicanuig  of,  aiN,  :;(I3      " 

PLATE, 

meiiiiin^'  of,  204 

use  of,  what  r,issc»  u,,,!,,!-,  217,  21N 
POLICE  HATES, 

obarp,  on,  within  M„,im,ii„  A,t.  as.-, 


itutlK'd 

tail  (lyinff 


Sw 


IF 


'.m 


I 


^ 


moneys  ariNint<  fritiii,  cfffi'toil  by  tniiiint  (or  lifo  bnlonR  to  him,  34tt 
dirr>ctiiin  to  ki'i'p  u|i.  wln'ii  nnt  within  Thr'lliusiin  Att,  813 

roon, 

Kifttrirriai.(..r,  IIJI— ;«1 

reliitionH.  gitt  tor,  wh'itlii-l-  ili!ilit;il'lf,  '(j:!,  ^J-''! 

POOR  KATES, 

chiirifo  on,  within  Mortiniim  Act,  -if^'t 

FORTH  lN"H. 

ilonl.l.',  cvi.I.'Mco  in  t;is.>  of.  l:lii,  HIT 

inttTcr't  on,  Wi 

whon  vouni;.  r  i  hil.livn  nuiuw  diililrcn  rntitlcil  to,  2TN    'MO 

vi-stinj;  of,  .•i7!l.  ■>».     Si'.'  Vkshv... 

whatiilv,  M-itliinthi.  .■xi'.-pli.iri  m  lli- Tli-lhis-on  .U't,  01, 

wlH'thor  iivoidcil  liv  shiltins  ciau^''.  TIN 

tiiti»la(ti..n  of.  Iiv  loKii.i.s  7.VI    Till,    s,  ,■  .SAiistACilox, 

nilomlition  of,  7Ih~"T1i.     S,o  AlM-.Mn  io\. 

"  I'OSSHSSKI)  OF," 

whith.T  Bift  of  all  wliiih  ti-tat.a-  1-.  l«i-«.s  r.  ally,  li'JL' 
cft'crt  of  tlio;*i'  w.inls  in  p:i-^«in^  lua-ltolilH,  l!;il 

POSSESSION, 

title  by,  in  devi^nblo,  Hj 

title  bv,  acquired  bv  tonant  for  lifo,  oHi,  o4T 

wh™  ionuut  (or  lit.'  b  t  into,  .•)4il 

(rift  oviT  on  doatb  boforo,  li!17-  (ii)n 

meaning  of,  in  sbittiiif.'  clansos,  717 

of  real  I'stalo,  Ixcpiost  of  chattels  to  person  in,  7J1 

rOSSIllII.ITY 

of  reverter  is  dcvisalili',  ».") 

upon  a  ]iossibility,  doctiino  of,  jtit) 

POSTHUMOUS  CHILD, 

given  whon  c.inHncd  to,  i'M.     See  ("IULD  EN  ventre, 

riisT  M  irnui 

examination  untlei 


Anat.imv  Act.n!) 


POSTPONEMENT  OF  SALE, 
power  of, 

includes  power  to  carry  on  business,  44M 
may  be  indefinite  or  limited,  //'. 
discretionary  not  controlled,  -lii! 
effect  as  rejjards  tenant  for  life,  oo5,  oo.S 

POWER.  POWERS, 

will  under,  to  appoint  realty,  :2 

jiersonaltv,  //'. 
i.fteet  of  Lord  Kinffsdown's  Act,  Hi.,  3 
effect  of  Wills  Act  on  execution  of,  tft, 
by  foreigner,  *3 
of  married  woman,  2\ 
how  revoked,  40,  41,  47 


to  him,  d4<> 
815 


I  -  -im 

017 


"I'lo.  N.5 


-Km 


■"ifi,..  !,;:, 


I.VDK.T. 
'•f>";i:R,  I-OWKliS- „  , 

tc»tam„„t„rj..  what  i,    r  S7 
oxiviitin,,  of  (,,,,.„.  '"'""llll'H.  ,/,,.  s, 

'■".lohco  a,  to  wh^tTH,?;';"', '',".;'■'■■  |"| 

'"Pi''.v  .r,  „x...ni,p  „|  „„„'.'"'■  '■"•  111 
"''•■"il'tio,,  „f  i,r„„  .,      '""V-""--.  whMtl,,.,.  „ 

--'" "A';:.ri;^s;;;^;";;|;M-' 

I'OM-J.j,,.  •    ■-'"•  -■■'- 

J"  api."iut  lun.rhmvf,t!.^S  ■■^■,"  ''"■■'^^•-  I'owe,,,, 
''  '•"nv,.rt,c,ftM.t  of,  :..;,.,   .,.''■ -'- 

jlovolutio,,  of,  i'lr-iw     '         '""""■>•  ■!"■! 

.o'appo.^.,,,,,.,  .s'„.A,.;'■;,^,^;;-4-| 

to  ili'»ccnii,irita,  :i'M 

t"  fal;!!!?'"'  "'""'''"rtion  of,  :,;:,    ■!.,, 
>o  ramily,  conntructioii  ,,f  -i.)-    '      " 

ra^k'M  .lo„oc.,,„  ,|,.f„,,t,, .„,,;;,;"■' 

acMcl  to  Rift  „f  ,■„,,,„ 
"iIiM  to  ,il,s,,|„(„  ,„■,;':/' 

'f';itoiii,.i,,;I.,.,rJ^;'';'''^^' 
whoti„.r,k.t,™,i,„,,,;,;.-         ,   , 

"■rt..i„.  of  p„H  ,„„,,./  J  I'"  J™  l-a.ikrnptcv,  .il; 
hovi  „irprt«|liviuli. ','„', 

of  sale,  ■j;jf)_,]4;^      ^^"i-^^,  ,h.ji  «   wurnan    on 

to  postpono  eain   'uh  "'s\"n'" 

to  compromiso,  451    450 

toinvost,  4(i2— Jjj'    u„„T 

'"  lease,  M4,  «S      .s™ lEf,?"-^'^"- 

to  ronow  leases,  ,s.   457 

to  carry  on  businosa,  4,57      o,.„  ,,^ 

to  mamtain  infants,  IM-lM      S  ,  '^7'''- 

of  arlraneoraonl  46;j  ;«  T  ^'f  """>''• 
of  appropriation,  464-460      s' '  i""""''"''"- 
Jo  ciarge  costs,  468  *'""  APPBopRUTrox 

to  deciiTe  questions,  it. 


066 


^  in  roinninn.  4o;{ 


0J« 


IMDU. 


to  sjiiKtiiit  iK'W  truMtft'n,  Hill 

-f  t.'imiit  f.,r  lifotii.'iiM-.  .JH.  M.l 

nf  iiiiiiiiiKfmi-nt,  &v.  'fl     I  'if.  on  righto,  i.'i.'i 

whut  inwrti'd  undir  ox.  <  uti>rv  trurtt,  I'M),  I'M 

whon  i>»)j.'rN  (.r.  tak."  l.y  iini»luali.jii.  T.ix.  T^li 

PRKCATOUY  WonitS, 

wh.-n  thoy  cn-iito  n  tru^t.  IHS     VM.    S.-.- Tia'ir. 

PRK-KMITIOK, 

litrht  of,  mu'*t  bo  littTiilly  r(.n-triu;il,  JU»,  '2'2H 

rRi:Fi:itKNci:, 

rij.'lit  I'f  rxocutor  to  pTO.  to  eri  iJitin-, 

ai>pUcB  Ix'twi'on  m-iHtors  of  i-atni'  t'lasn,  tUlO 
iiiiymi'iit  of  Htutnto-bariod  dobt.  <Vi, 

hnw  long  right  contiimoB,  Hh) 

PREMISES. 

mi-'auing  of,  219 

PRESKNT  TENSE,  14,5.  M'J.    See  Now. 

PRESUMPTION, 

noiif  in  favour  of  >uuity,  Ik 

UH  to  ilato  (if  altiTiitious  in  will,  37,  38 

no  will  to  bf  Tfvokeil  Ity,  41 

that  will  is  duly  executed,  "9 

evideuco  to  rebut,  134 — 137 

PRINTED  E01t^[, 

eflect  of  will  in,  where  thuro  are  two  reai--.uuiy  giita,  751,  (52 

PRIORITY 

of  debts  abolished,  803 

^'ivcn  by  statute  ft04.  803 

old  ruk'H  OB  to.  H05— H08 
of  assets  to  pay  debts,  828—832 
of  legacies,  830—848 

PRIVATE  CHARITY, 

gift  for,  is  void,  u50 

I'ROBATK, 

omission  and  infottion  of  ■words,  2H 
■when  Kcandalouft  vaBhUfie  omitted,  28,  20 
effect  of,  on  M'altv,  3!t,  78 
what  entitled  to,  70—82 

■will  of  fiirci^ner,  70 

inistniment  naming  executor,  il>. 

contingent  ^ill  or  codicil,  i7*.,  77_ 

inf*tniment  naming  guitrdiann,  77 

willa  ol  married  ■women,  ib. 

effict  of  Land  Transfer  Act,  ^'6. 

will  of  nalty  before  tho  Act,  78 

foreign  will,  ib. 
on  what  evidence  grante<l,  79 
foreign  probate,  effect  of ,  80 
what  should  be  included  in,  ib.,  81 


•NDKX. 

Pnon.iTK — ,,„„.,, 

wlirr..  ^miil,.(l,  si' 
C''rr,''',''T'''"''''""''r'''..l.  ».. 

PBi)(K|)i;iii.; 

«■»»..„  „r;„„v,,r„o,ll,,.  ,,,,;„.. 

I'liT'i-.'KiH  OF  svr.i- 

P'™>T  t.,  ch:,rK„  ,„,,  „,,     • 

I'KOFIT  COSTS, 

iiu(h„rilyt„;i„„        ,„. 

til,,,.,  i«',  ""^''  "">■•■■  ''■■■''II.  f„f ,.  ,„.,i„.i  „„ji„,. 

wanl,,  ,4.  """"«"'  '"-■f'Jro  Ho  J„„,l,,  ,„„.„^,,,  ^,, 

liilMitionmciit  of,  ,v,.,  is,i 
I'ROMISE 

to  louve  property  by  will,  711 

PliOPEIi'TY, 

when  it  iiii  p„„       ,. 

.■xocut,>r,„f,',.,k„,S,.r.?, 

>n  rortiiin  wcuritios,  niM„i:    „,  .,.„. 

<l.rt..,gui,h,j  from  i,o»^"?Z!!jSj'' 

MOTECTKDUKE  INTERESTS,  .!«_^„; 
i'ROTEO'IOX  OKDEE 

»'U  of  married  womin  after,  2a,  24 
PEOVIDE, 

gift  to,  a  school,  iSS 

PUBLIC  COMPANY 
what  IS,  180,  ua,  434 

PUBLIC  POLICY 

gift  contrary  to',  void,  300 

cond,t,on»  contrary  to,  validity  of,  MS,  821 
PUBLIC  PURPOSE 
gift  for,  3J0 

PirS  A  VTRK  VfF     «„  T^ 


Mr 
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INIiKX. 


rUIKIlASi:,  IM.'nrllASKI), 

jrift  of  i.rMi...rtv  ■•  phhIiiimhI."  l:m.  •2»J.  'Jll 

i"H(rnit  (>r  \,u\v'nn-<\  <  lt..t  ..f.  '2*\'4 

imnliii-.t  li.r.i).  u  I|.  n  |^..w.  i  nf  miIc  .xtnulH  1...  iV2,  U.i 

iMiw.r  t..  -.tl  l,,n<l  wn.riirlv  l-m  ha-r.|,  Hi 

jnin  li;i-i'  rrimiiv, 

»t  lui-l  .i.vi..4  ittxl  th'ii  Hnia,  ritfht  tn,  lill.  T^h 

iiit'iv-t  -n,  till  r..i,ip|.  ri.ni.  iiOU 
(lirf>cti(>n  tn  pun  liii-'-  (itiimity,  rth-vt  «t,  .j(m,  .^ot 

I'l'ltl'osi;. 

tfift  ftir  iKuti.'iiIiir,  wlun  l.-ijiit ntitlr.!  alii-..liit(Oy,  -104 

n<lrriiif.|  if  piirjwj-u  uulicdt'il  by  U-iitutor,  771, 


UrARRIIOS. 

rij^btn  of  tciiimt  for  Iifn  an  to, 


RAIL.VAV  SIIAUKS 

iiirliiilu  htiick,  Ullt 

READY  MONKY. 

iiti-'unitig  of,  )i{M,  201 

REAL  KFFKCTM 

will  pusH  roalty,  l"j:i 

REAL  KSTATi;, 

chnrRo  of  icpu-iuH  on,  bt-foro  Wills  Act,  59,  m 

probutij  of  will  of,  Nl,  H-2 

(Ii'viw!  of,  piisw's  cojiyhdMe,  81 

wonls  api'inpiiftto  to,  '2'2ii—'2'2:i 

(b'viso  of,  wlicu  it  (■limes  Imsohold,  2'J2 

class  to  tiko,  how  fixed,  310— ;tl,J 

vests  in  i»oi(»oual  ri'prt'fH'iitiitivo,  425 

liability  of,  lot-  ib-btH.  S21t,  h:M 

for  lojjatius,  N-10-HIj 

REAL  AND  I'KUSriXAL  ESTATE, 
given  together, 

cOVift  an  rcfjiinltt  inrnmo,  lH'2 

e'liugo  of  ]njrtion,  580 

(.ilV'ct  aa  ri-gurds  conilitionn,  625 

fjift  over  on  death  without  leaving  isiue,  715 
REAL  RESIDUE. 

(lut'stions  bftwoeu,  and  perMuiiul  residue,  237,  238 

REAL  SECURITY, 

mortgage  on,  uiPaniiiK  of,  203 
powoi  to  invt-at  in,  453 

REBUILD, 

when  tenant  for  life  bound  to,  53(i 


i.vntix. 


ItlKKIIT, 

K<inriliiii 


W)\l 


•■  giy.  f..r  l,.B,u' 


i";«"''  I"  Kiv...  7t„:  I'm  """"•' ' '""•■ "" 

'■>■  ■llfHhl  umv  Im  mi„|„  ,„||;   ;   .  ,     .. 

Ki'l  OUT,  up,,,,  ,!,,„,  ,„,,„■  ',.' 


IIUCKIVKI).  IIM'KlVAlir.l 
"H.uiLinjj  of  ii!i:,  ( 


■  Uh\t  I  irT. 


iii;iKivi:ii. 

nH|u..»l  to  omplov  „  „,„„,,  „,    ,„, 

■'■'"'''■'■  *'""•'""■(?"  inuyh.nv,  Nil 
IIKCIT.M,, 

''■"'p-.-.n, .iti::,,n  ,,'','":■'■;;'"■  ^'^ 

"Hart  will  „„,  „i,,„.,  j;,(' ;;" 

"f  uclvuiRo,  fllV.!  t  „f.  77,1 

ilKC00.\lx.\N'('|.;,s 

priority  o(,  «l)7  ' 

HE-CO>fVKY 

ualimit,.,rc„„.„,„,tt„,i,v„i,,f,„.r,.m,„.,„„..    -,,„ 

right  of  tenant  for  Uf„  to,  .Vl:l,  .V|,| 

by  rufwontiiil  fc-ift,  7i>4  '■'""'''"■ 

KE-ENTHY, 

unlimitcl  rigl.t  of,  wli,.„  v„i,|,  ,-,„,, 

liKKKUKVC'E, 

what  i,as„iri,i,.„,,  ,„,,,„„.„,.  ,,|^_.,.^^ 

gifts  l,y,  T2,l_7'.4     '  '  '""'"■''•'■  ""''J''--'  '"  "  I"'»'r.  :'.•,()_■..-,.. 

chatM,  to  A  to  go  „ec„r,.i.,  ,„  .i,,,;,,.,^,,^  „,  ^^_,,^^.^  ^^^^  .  _ 

chattrls  to  go  with  a  fill,,,  ,7, 


N 
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REFEEENCE— €"«(;«"«■'. 

giiishy—rohfiii'ii'l.  _       _ 

ImiuoHt  in  th"  name  mniniur  a»  pii'ir  t;ilt»,  i-'^.  '-•> 
ileviio  to  uaia  'j(  aottli'uiuut,  ofl.'ct  "f,  72:!  ,  .    ,  . 

whether  Bilt  u|ioi.  tiustM  ot  a  piuiv  gift  u  subject  to  *imo 

cliarjjus  us  tlie  prioi-  gift,  ./..,  7'Jl  ,    , ,         ,  . 

whether  pi-oi.rrty  given    by  leferenco   held   .niJor  separate 

fti'ttlt'iiiniit,  7-4 
rrxluiilicution  of  chiiigea,  //'. 
•lift  to  persons  "  betoro  namoJ,"  //'.  _^ 
gift  to  liorsoiiri  "  horoinaftpi'  named,"  ih. 
erronouus,  to  ^ift,  effoct  of,  742—744 

ItKFKREXriAL  CONSTRUCTION 
of  gi:trt  iu  default  of  issue,  709—715 
Seo  Death  w  ntouT  Issue. 

REFUNDING 

bj'  loi;;iitoo^,  4(i7 

REIMHUItSEMENT  CLAUSE. 

effect  of,  on  gift  of  rosiiliie  to  oxocutors,  4Hb 

REJECTION 

of  onerous  legacy,  115,  11(J 

RELATION  HACK 

of  title  of  administrator,  01,  olti,  ol, 

DELATIONS, 

gifts  to,  y2:i— :J25 

means  legitimattj  relations,  :iS4 

nearest  relations,  !i'2:i  ,  .  4.     •, 

when  re>trictcd  to  persons  capable  of  taking  I'V  statute,  1': 

they  take  per  mpitt  a.s  joint  tenants.  //'. 

power  to  select  relations  extend^  to  v.latioiis  g.-nerally,  *''. 

gift  to,  of  iileijitimato  per.soii,  ;j-2i 

when  the  class  to  tak-  is  a^icertaumd.  <h..  ;ti.> 
poor  relations,  gifts  to,  whether  charitable,  3j;t.  •Ul 
precatory  trust  for,  491 

RELEASE.  .      ., 

of  powers  by  covenant  not  to  exeri-ise,  1 J 
of  dobt,  may  raise  election,  109 
condition  requiring,  construction  of,  Wl'i 

RELIGION.  .       .„    ,^^^_ 

of  children,  directions  as  to.  in  will,  KM) 
gifts  for  advancement  of,  ;i.Jl>— ;JG4 
gift  over  on  change  of,  valid,  &2:i 
if  legatee  embraces,  6IJ:i 

RELIGIOUS  PURPOSES, 

whether  charitable,  356,  357 

REMAINDERS.    See  Limitations  ;   Executouy  Intebests;   Cu.v- 

TINGENT  REMAINDEItS. 

contingent,  312,  049-652.    See  Vesting. 

in  estates  pur  autre  vir,  519 

condition  may  create,  566,  567 

uro  subject  to  rul(>  iigain^t  p-rpstuity.  599 
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REUAINDE&)-cv,„?,„,„„/ 

.tSS,Xr''' ""■''■''""■'' '''-■™''.™ 

after  abaiilute  intiru^t,  (Us 

i8Ungu«hod  f..„,„  ,„cuto,y  ;,„„,,,.„_  „,g_„,, 

REMAINS, 

gift  of  what  remain,,  314,  0J8 

REMOTENESS,  .97 -.,3.    S.„  P,„,,,,„ 
REMOVAL, 

effect  of,  on  be,,„™t  of  thing,  iu  a  house,  168 
REIIUXEHATIOX 

for  Bm-iccs,  logiicj-  itiven  as   '14  -   'ua 

annuity  given  for,  50?         '      '•  '"' 

RENEWABLE  LEASEHOLDS.     Sc.  LEASEHorn,   P 
RENEWAL  J'EASEHOLr,,,  EEXEWAaLE. 

of  lease,  covenants  lor,  Uo,  oii 
power  of,  43(i,  457 

RENT  CILVEOE, 

tenant  for  life  must  keep  Jown,  541    no 
effect  of  Intestates'  Estates  Act  on   "sI'tm 

RENTS,  BENTS  AND  PHOFITS 

fZ.^'^',^""^^  P^y"'''''  by  devisee,  171 
from  death  pass  to  devisee,  180 
intermediate, 

of  contingent  devise,  180—182 
,  ,        hequest,  181 

of  severed  fund,  rt. 
of  appointed  fund,  182 
of  residuarj-  devise,  ib. 

■      J  .  bequest,  ill. 

mixed  fund  of  residue  carries,  ,7,. 
„™  Z-         ""'  *''"'en  'o  class,  183 
apportionment  of,  18o— 187 

XTarrsris-^ir-'*''^'"-'-'^'^ 
?^a^'"t='^^!;,-tti;^'f!;i2«^.. 

iT:'.f ,  •  T^i" !'  I""""'  '"'■•  «s 

SI?  't         'i"'™S  minority  of  H,  SOB 

ltllZtl7at°volf,?3f '^™-''  '"^  lifeof  residue,  337,  338 
^who  enUtled  to,  between  shifting  and  b.r.h  of  issue.  718 

ay 


962 


INDEX. 


M 


doctrine  of.  7 

dutv  of  trustees  for  sale  to,j_5« 
power  ol  court  as  to   4,4,4,.) 
'when  tenant  f..r  life  ta™<l  t°,  S.io,  5-1 1 
tnist  to,  not  within  ThoUussoi.  Act,  l.lo 

RKl'RKSENIATIVES, 

V'ift  t"  descendants  ..r  representatives,  .Ui 

'"""Sr"e'used  a,  a  word  of  purchase,  .;i44-347 
r,)-i„iri  I'ticie  means  oxeciitora,  J44 
where  it  means  next  of  kin,  ,6. 
suhstitutional  gilt  to,  ib. 
mav  wean  descendants,  J43  j  t„  ,j, 

sulmftutional  gifts  to,  after  a  1.  o  estate, ,/.. 
effect  of  words  of  d.8tnhntion,  ,1. 

explained  by  other  worils,  ,  ■■ 
gift  to,  of  a  banking  hrm,  ,'<.,  ,H, 

real  estate  vests  in,  4'ij 

where  used  as  a  word  of  hmitat.on,  4.0 

BEPUBUCATION,  . 

distingui^lied  from  revival,  Co 
what  reference  required  to  repubUsh,    6. 
effect  of,  on  gittt..  attesting  witness,  120 
on  specific  devise,  Hb,  14, 
on  adeemed  gift,  167  , 

on  execution  of  power  by  survivor,  2ol 

EEPUGXANT  CONDITION,  030-038.    See  Condition. 

'^^''o^' paJcSe  of  illegitimate  child.  2,|;)  294 
and  fact  of  paternity  distinguished,  291 

REQUEST, 

conversion  upon,  2o4 


RESIDENCE, 

condition  requirmg 


21",  628,  629 


«^^y;^SS;^^Weeh,red  trustee,  28 
effect  ol  appointment  of,  210  ,    ,    ., 

•■  of  .lU  my  property,"  appointment  of   ,(.. 
nrioritv  between,  and  leRatcea,  84 1,  »4» 
tears  losses,  848.    Sec  Kesidce. 

RESIDUE,  ,,,-., 
covenant  to  leave  a  share  of,  _, . 
residuary  devise  is  specific,  loJ 
when  residuary  bequest  specific,  lo4,  loo 

residueofspecificfuiidspecihc,  16b,  157 
futurelift  of,  when  it  passes  intermeiUate  income,  182,  183 


INDEX. 

EESII)UE-r„„/,„„„/. 

when  it  MMM  under  term  moncv,  W'.l,  2(10 
whether  it  is  a  legacy,  211  -'•  '«■■  -"" 

what  IS  a  residuary  gift.  224— 2l'N 
there  muy  bo  Hoveral   -'24  " 
no  particular  words  necessary,  ,71 
pneral  and  particular  residue,  ib.    22o 
large  wi.rds  followed  bv  particulars   2^5 
explanatory  words,  ih.   ■>>6      "'""•  "'-'' 
inclusion  oif  particular  thfnr^   220 
Urge  words  preceded  by  particulars,  ,/,    ',;; 
when  restricted  to  thingsVy,,,,/,,,  ",,,:'  :;,'-   „.„ 
what  passes  under  a  residual vl-itt  ^  ■.«■?'  "'•  -^* 
effect  of  sects.  24,  2o  of  iviiis  aTJ  ^''a.,,, 

wl„t  ™.T"''  "j, ""'  "'torwiso  disposed  of'"  "■>9 

what  residuorv  devise  includes,  il,    ■'.■)() 

lands  not  settled.  2:)0 

leaseholds  for  years,  2;J1 

effect  of  sect,  2(!  of  Wills  Act.  7,     2)2 

what  personal  residue  includes,  23''  2:a 

rectal  of  settlement  when  theii  is  none  2.ri 

re  Sr,  '""f  °'  f  "P"'/  '■■™'  residue,  ™'27i4 
lesidue  of  a  share  of  residue  "34 

revocation  of  a  share  of  residue,  23i 

share  ot  residue  to  full  into  residue   ih 
particular  residue,  236,  237 

residue  of  lands  in  a  parish,  23(i 
personalty,  ib, 
...        ,   ,    appointed  property,  237 

'"'T"d'o";r's,rLie"i?r-'  ^-"'-'  ■"••  ^^« 

execution  of  general  power  by,  n\i~2i(i 
spcfiul  power  by,  251 

1.  no  next  ot  kin  exoeutoi-s  take   7'i)7— 7oq 

residuary  devise  and  specillc  gift  contribute  to  debts  rateably, 

eflcct  of  use  of  word,  in  charging  legacies,  841 

EESPEOTIVE, 

distributive  force  of  the  word  .'iO'i 

devise  to  several  and  heirs  of  their  respective  bodies,  nm 

and  their  respective  heirs  Jfiii 
bgjuest  to  several  and  their  restive  .xccutTrs   ,J 
eflect  m  creatmg  tenancy  in  common,  m  ' 

BEST, 

gift  ol  all  the,  passes  realty,  222 

EESTEAINT  UPON  ANTICIPATION,  642-6411 
Tto.v,  Eestraixt  o.v.  ■'• 

EESTEAINT  UPON  MAEEIAGE,  624-627 
3q2 


96a 


/^ 


See  Anticipa- 


964 


INDKX. 


1 


BESTBICTION,  ■    .  ,   ,n-  ni 

invaUd  when  it  may  b..  rojoctod,  lOj,  01 1 
as  affocting  description  of  rjioporty,  !■« 
oilect  of,  on  prior  absolute  inturost,  ISJ— 4»5 

^'i:j;S'!S,i^S  tol^W^J^h  fail.,  carries  .he  wMe,  788     . 
thethor  dJvi.oo  takS  .abject  to  or  ^.hat  remain,  after  .Ht,.fyu,g 

charge,  "KiJ  , 

direction  to  pay  a  certain  sum,  i(.. 

a  «>iui  di.-p.)8cd  of  in  all  events,  ;». 

for  pnrpofflj  which  may  fail,  lo. 
charRO  created  by  will  and  bv  prior  ii.Ktrament,  i',. 
direction  that  legacy  shall  sink,  ib..  ..Ill 

EETAINEE,  i  ,»  „,o    kit 

I    by  executor  of  his  own  debt,  SKI-  81 1 
foundation  of  the  right,  810 
right  is  a  personal  privilege,  ib.,  Sll 
extends  t»  executor  of  executor,  811 
as  between  sev..r.il  execut.irs,  ./.. 
in  case  oS  administrator  for  an  inlant,  ili. 
limited  to  legal  assets,  ib. 
no  right  against  realty,  ib.,  81L 
efloct  of  Land  Transfer  Act,  812 
whether  separate  estate  is  eiiuitable  assets,  .''. 
right  must  bo  asserted,  H'. 
time  for  its  assertion,  ib. 
death  after  assorting  right,  iV). 
assets  must  come  to  executor,  ..■. 
retainer  in  specie,  ib. 
effect  of  Judicatm-e  Act,  81^ 

exercisable  only  agiiinst  creditors  of  equal  degree,  lO. 
effect  of  Married  Women's  I'ropirly  Act,  it. 
retainer  without  notice  of  higher  debt,  ib. 
what  debts  may  be  retained,  814,  81j  _ 

whether  exocutoi  can  buy  up  debt  and  retain,  81o 
how  right  put  an  end  to,  rt.,  8 Ili 
right  does  not  prevent  transfer  to  bonkruptcy,  81 1 
of  proof  after  retainer,  ib. 
11.  by  heir  or  devisee,  817_,  818 
principle  stated,  817 
effect  of  Act  of  1833,  i7). 
simple  contract  debt  not  within  rule,  ib. 
III.  of  debt  duo  by  beneficiary  to  estate,  818—822 
rule  in  case  of  deed,  818 
opplies  to  voluntary  deed,  ib. 
equity  applies  against  derivative  interest,  i6. 
ultimate  limitation,  ib. 


ib. 
..,  i7.. 


not  against  legal  interest 
against  pui'c baser  for  vu 
rule  in  case  of  wills,  ib.,  819 
extent  of  rule,  819 
limits  of  the  rule,  ib. 
what  debts  may  be  retained,  ib. 

debt  not  due  till  after  death,  820 

barred  by  statute,  ib. 
costs,  ib.  .  ,         1        .1, 

equity  apphes  against  assigr  e  for  value,  i6, 
bankruptcy  of  debtor,  ib.,  821 
effect  of  proof  in  bankruptcy,  822 


ij  E 


INDEX. 


nr;\-Kiisiox, 

I'ioction  in  ii-.-iK.ft  of,  ](],■) 
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p.  w  t'„V' fr*'  ■"",'"'  «-"rK;, , ;  ,.,„ 

iloviso  uf,  when  Miiti„,.p„t,  j-y 
....I.l.ca..on„fa.„„„4,Un,l™%™,.  „,,„,.„„ 

Ei;^i:i!TEH, 

:.0»»il,iUty  of,  dcvisulilo,  «i 

EEVIVAr,  OF  WILL 

by  codicil,  47,  Oi— (ij 

rovokina  will  rov(,kfd  (i' 

<!.«  not  lovivo  adcomodlogaoy,  107,  77,, 

EKVOCATlpx,  M-S2,  7J.^-753 
oy  innrriufje,  40 
of  will  iindiT  power,  li 
alteration  of  circumstaiiee-    11 
durui);  in»,initv.  il,..  4-i 
destruction,  4L' 
deiwndent  reliitive,  42—45 
wjveralinconsiatcnt  instruments  4,i 
dosenphon  as  last  will   jo 
clause  of,  /J.,  47 
codicil  reviving  revoked  will  47 
5^cSn^i-Stj--il,.. 

destniction  of  duplicate,  31 

of  wiU  of  soldier  or  seaman,  lid  ul 

covenant  not  to  revoke  will   :'> 

bv  change  of  interest,  le!)   170 

of  share  of  residue,  elfect  of  ■>,« 

and  now  appointment,  rower  of  „„t  ■     ,  , 

24  J,  246  '•  I'"'^'  "'■  "'"  ""'erased  by  general  bluest 

power  of,  of  uses,  offect  on  legal  e.tHe  4-Q 
of  app.  ntment  under  special  p.ve.l'f, ,  , 
,,,...  of  trustee,  4U9         '  '  ™"  "'■  '"'"'  c>^orcisod,  2,i 

by  alteration  of  estate,  74,5 
effect  of  sects.  19,  23  of  Win,  \,.t   ,,, 
dependent  relative  revocHtim,  „  ,. 

.^.  relocation  as  r,uest,o„  „f  construction,   746 

"rrkU'747™"""^  *"  '^>'  "  "^lu^t  was  meant  to   be 
«.«  to  A  for  life  with  remainders,  with  ..vocation  of  gift  to  A. 


gifts  wUl  not  be  revX    ftrtter  ?C'  *''• 

of  devise  subject  to  charw  7«   ""'"  "  "'■<^««-'aT,  -'i.. 

*"*^  ""  "■"""■""'.v  ^il,  gift  of  one  by  oodicil,  ,., 
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gift  by  cdu'll  ••inslcu.!  o{"  R.ft  ly  will.  .JO 

a.»miilitl<m  ot  fact  will  not  offwt,  .4. 
ofl-crt  ,.f,  nf  «haro  "f  a  memLcr  nt  a  claffl,  786 
SoolNfi.NSlarENCY,  ,51— .SJ. 

KtOIIT  IIF.ins  MAI.K, 

iloviaii  ti>.  3;ill 

EiailT  OF  WAY,  RIIIIIT  Olf  U'HIT, 
when  thuy  imss  undiT  a  (loviso,  .!1H 

EIGHT  TO  SUE  . 

in  tostntor  s  namo  not  (ioTisnblf.  »J 

BIOUTS  AXn  CREDITS 
may  lms^J  iiorsonalty,  20;( 

ROMAN  rATIIOI.ICS,  .  V  „    oa 

Roman  Catholic  occlosmstic  may  1,0  RUanllan    98 
position  ot,  a.  rogaiiU  chantaMc  gifts,  3jO-3t>J 

ROYALTY 

on  minorals.  not  within  Mortmain  Act,  aH6 


I 

I 


eifeot  ol  the  word  in  substitutional  gifts,  073 

^■^^dTBct  of,  by  t.statov  upon  thing  spociEcaUy  given,  130,  H5 
adeems'  specific  gift,  lt>4,  153 
void  truHt  for,  does  not  convert,  2o6 
contract  for.  converts,  25St,  '^60 
under  compulse  y  powers  converts,  2W,  Zbi 
option  couvt; '.%  261 
decree  con't^erts,  263 
Partition  Acts,  ib. 
of  lunatic's  land,  204 
power  of,  439—448 

effect  on  estate  of  trustees,  429 

and  exchan^  authorises  partition,  4.i.» 

whether  authorises  mortgage,  >b. 

severance  of  minerals,  "'. 
common  law,  )/».,  440 
over  copyholds,  440 
time  for  selling  under,  ib. 
what  consent  required,  i6.,  441 
who  may  exercise,  441 
impUed,  442-446 
modeof  exercise,  440 
duration  of,  ib.,  447 
inquiry  as  to  debts,  448 
over  personalty,  executors  have,  4oO 


:  rraltjr,  "49 


INDEX. 

SAhE-„.„,,„u„i. 

POWIT  of-  Cl./,(,„„„/. 

1  nu.H,  out  iif  „„,„„„  iiiithori™.M,  Nai,  s;u 
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Jirioi'  ciltB,  ii.,8,  72o^  ;j3 


700 


130,  145 


S.VLVAOK, 

c-ipTiilitiirii  in  jiatui 

SAMl 

I'ffi'rt  of  j-ifi,  i„  ,^||,„,  „„„„„,_.  ^ 

MANITABY  WWiK-s, 

costs  of,  how  lioriio,  .vt(i...,5;{(( 

SANITY, 

not  prpHumotl,  IM 

SATISFACTION,  "M-tu; 

evidence  in  ci4se  of,  13ii,  la; 

J-  of  portions  liy  lc„„cie8,  Tja-:64 

di>t,„g„„I,„,l  from  a.ic„ir,ti„!,   ,"   °     ' 

land  a.lunZTit"'"-'"'  —»■>'»■">  "-luos. 

portion  and  roaiduo   ih 

coutinpent  Icsacy  and  vested  portion   ,!, 

«dS-";— 5~-'-".^ 

n.ca:^?^::,^:;'—:;*-*^  portion,.. 

te:^t:Ss:'S;:^^"™"'  «»-fi-  debt,  7,H 

legacies  will  not  satisfy,  7(i,- 
difference  between  legacy  and  debt,  ,/,.,  760 
effect  of  direction  to  pay  debts.  7(i(i 
will  and  document  creating  debt  contemporaneous,  767 
SAVINGS 

of  separate  estate  are  separate  estate,  22 

SCAND.iLOUS  PASSAGES 

when  omittod  from  probate.  28 

SCHEME, 

when  court  directs,  for  charity,  377 

SCHOOLHOUSE, 

land  may  be  devised  for,  393 


i'/.,  702 
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RitU  tor  advunciimn'.  ot,  ore  chonlablo,  3M 

SCIENIK  VND  ART  DEPAKTMENT, 
land  may  be  devisod  to,  W-i 

SCOTCH  CONFIEMATION, 
oBcct  ol,  80 

SCOTLiVND,  .     ,    .  ,  ,     ,  ,, 

poraonalty  to  be  laid  out  in  Si-oUli  luiid,  J 
English  will  dovi»inK  bind  m.  "'■_ 
npiiointmont  under  Scotch  will,  '» 

■•EAL  ,    .,„ 

not  rtifflcicnl  sipiuturo,  ill.  •>» 

8EAMEM, 

willa  of,  j;i--'il 

SECOND 

son,  gift  to, 'JTO-aS:) 

and  other  sons  may  inoluuo  hr«t  son,  ii.i 

SECOND  COUSINS, 
meaning  of,  317 

8ECEET  TRUST,  . 

evidence  of,  when  adunttoa,  i.i— lO 
OS  to  part  of  estate  is  specific  gift,  1 J3 
for  charity,  39'i,  3W 
whether  the  legal  estate  passes,  3M 

SECURE,  ,,u 

direction  to,  does  not  create  tenancy  in  common,  4m 

SECURITIES, 

power  to  invest  in,  4u3 

SECURITIES  FOE  MONEY, 

when  it  passes  legal  estate  m  mortgage,  9J,  !H 
meaning  of,  202,  203 

SEISED, .        . 

meaning  o^,  222 

SELECTION, 

when  legatee  has  a  right  of,  142,  H-J 

power  of,  of  charities,  369  ^   ...,    .„. 

if  trustees  will  not  make,  court  cannot,  401,  405 

condition  not  to,  when  valid,  630,  631 

SEPARATE  ESTATE, 

will  ol,  by  married  woman,  21 
savings  of,  are,  22 


INDEX. 
SEPAIiATK  L'SK. 

what  wonfi'i'r';''"  "«'""  '"  '""''"1"-''  "'  l«i»"....lty,  ,i. 

"  wpnrutu  rii  ("ipt,"  (7..  •"  I'luriiMi.  oil 

jfift  for  miiiiituDanco  uiiil  «,:p|,„rt  ,y, 
«ol,.  uw  il.i<.i.  nut  ;,n„„; /;!,,.  ',/,' 
It  muj-  whon  ansistml,  612    ' 
wta,  directi:,,,  tu  Bcttl,,  import-.  7JN 

-t.U..ao„t  to  tho,  will  bo  .-Ithou.  power  „(„„,ic.i,,„i„„,  ,,. 
SKPAEATION, 

conditio,,,  «,cow.„gi„g,  ur„  i,„.^,i,l,  (il'IJ,  Hjj 

SERVANTS, 

gUta  to,  J7.1,  a74 

SER\aCES, 

legacy  for,  offcct  of,  ;H7,  3JN 

SET  OFF,  SL'2,  S2:l 

Jeiimnd-  niu4  b.;  i„  «„no  rijil.t.  H22 

direction  to, 

effect  of,  ou  gift  tuparont  u.,d  .hildrcn,  :m.  aus 

nil  joint  tenancy,  MH 
yhen  oonUn,  ,1  to  life  of  u  tenant  for  life  uoi 
how  oarriod  out  by  tho  court,  727-7a 
what  powers  it  will  authoriao,  7:)(,   73/ 

,    "thoarlr^;;^,'^"''—  "'»"""'  -tei.,.  i,  «iven  in 
whether  covenant  to,  applio,  to  ,harc  aavcd  from  l„p,c.  783 

SETTLEMENT, 

by  what  law  governed,  U 
voluntary,  is  not  testamonturv,  W 
eftect  of  incorporation  in  will,"  08  Ml 
conhrinatMn  of  voidable   IH 
exclusion  of  lands  in,  from  residue,  230 

SETTLEMICNT  ESTATE  DUTY 
how  borne,  194  *  ' 

SEVBEAL  INUBKITANCES 
and  joint  hfe  interests,  SWi 


WW 
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SEVER  ANfT, 

r(  (iiiiil,  t'llnt  a>  to  hltortirt,  IHl 

„;  i„i„l  t..lmi,c-v,  4l«l-  111'.'.     i^H.  J..IST  TKNASf  V. 

.il  inc  .,11..'  ..t  j..'ii.t  |.r.,i..  rly  ii«  it  ...■.rue,  inl 

w.TiU  ..(,  ii«  .mitiiiir  t..iiiim-v  111  .■.iiinii.'H.  i''- 

of  mill,  ral.,  wli.in  .iiith..ii-ii.l  h.v  P""!'''  "'  "'"'■  '■'' 

iff.'.l  ..f,  iilHiii  v.-tiii%-,  ."<•<.>.  ■■.Nil    ,  .  ,    .    .  , 

ot  »lm..-  ..I  iii.™b.i«  i.f  :i  ■111-,  wlii'l.  i»  I."  r..ii...t.. 


l»..|il..»t  ot  «hni..  mill,  r  »ill.  li"W  ml.™""'.  ""•  "''* 

whi.ii  it  cr.u«..»  u  t.ii y  i"  r.iiiiiii.n..  "l'' 

n.fiT.ti..n  to,  ot  L'^mtfo.  .mTt  .111  >.»liii|f,  SW 

will  lint  pn.»  lu'triicl  »hiil.-.'.  "".'i 

<.|T«t  of  iliri'ili.iii  to  Mtll..  •>'  r.  ([luil-  1u|'m',  .►'.I 


SlIAHKM, 

when  lh..y  l.n««  .1.  ti^'iitinvj.  H.>  .  ^ 

(■nllH  uiKiii,  wlioii  payatil"  f>v  J.'gitt...'.  1 .  - 

ImiiuI"  on.  wUvll  it  liUKW'...  1^.'» 

railwny  amX  milliner.  lll.'lllliIl^'  *if.  -'H 

ruiiwiiv.  iii.'Iii.l.'  !*tii.k.  (■'.. 

n-liiit  i'iii»«'>»itli.  .'■. 

notnitliiii  Mortiniiiii  Alt,  :w:l 

whi'ii  Ih.  y  i.h..ii|.l  111. -..111. -I.''!        ,.,     ,.„ 

iliviiliiiiln  oil,  ritihl"  of  tm.ii'it  tor  life,  J.itl- 

iiow  MhiiroH,  wlii'ii  cii]iitiil.  .'».'>;1 


-jj3 


SIIELLKY'S  CASK, 
rulo  in,  41.'i — 4'-' I 

'""uuS;™  to'feir.  couli..c...with  life  Mate  u(  the  ancestor, 
ll.'i,  410  ...»  jiu 

th.-  -.wo  liiiiitiitii.il"  Illu^t  Iw  111  tlio  Bnmc  instrument,  416 
unci'i-tor  tiikiiii:  1>V  re«ultin((  trii»t.  ./,.  ,       •     -i 

iipolies  to  fr.  iliolil..  ciipyl.i.lili.,  mill  i»tetei. ,.«.;  ..".■.  nr.  ,l,. 
up  .li..»  »lii'ie  both  liniltutioiis  lire  legiil  or  emntuWe    .'.. 
,l,,i  s  nut  uprly  wLeni  one  liiiiilatliin  l»  legiil  the  other  eqiut- 

i'm  ni'it  i'lil'ly  BO  00  'o  destroy  intonnediato  contingent  limi- 
iloi's  not'upii'ly  where  the  Umitnlion  to  the  heirs  is  an  execu- 
tory devise,  417  ,    -        ,  il, 
application  of,_whero  the  limitation  is  to  heirs  or  heirs  of  the 

applies' Iho'u^h'estiilo  of  the  ancestor  expressly  limited  for 

words  of  limitation  supemildeil  immnteniil,  4  IN 

words  of  distribution  superadded  immaterial,  ih. 

gavelkind  lands  follow  same  rule,  419 

uift  over  in  default  of  issu.'  is  immatenol,  it. 

words  of  limitation   and   distribution  superadded  are  un- 

WOTd8T)f"limi'tation  supeiadiled  inconsistent  with  the  course 

of  descent,  .7..,  420 
heirs  explained  to  mean  children,  420,  421 
application  of,  when  the  limitation  is  to  first  heirs  male  or  heiri 
of  the  body  who  attain  twenty-one.  421 
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MIIKM.KV.s  CANi: -,.„,„   ,, 

""' ■•" '■;;.'^r;;ti;t  ;•■';•:.;"  •■•''-■'■-■'-.-. 

■"!'-;;""";' ■"•"'-N,.,.,;„i.i., I, ,/,. 

"Ilci-ti.f  n  iliri'.'tii.ii  iiL-;iiii-t  „li,,„,,i;„,.     , 

»li™th..  :imihli„„i,  t.,  ||,„h,.i,.,  „f,l,    ,         ,,      ,. 

'  "i;  17,!'''' ■""•■'•'■'■'-■'•  '■''!■■•  <-...nt  r,,r  li,,, 

th..rul.a,,,,|„.s|„,,,„,|,-         ',-'""■"■■ 
how  fur  ,t  „p|,luH  tu  ,.x..ciit.r,.y  t,.„.l»,  7-,-,.  70,1 

XniKTINO  CLAL-SKS,  7|ri_7i9 

nreralo  u|>f„i  „  lif,,  i,„„™,  ,^„     I    j 
tlio  ovr'nt  on  nhicli  tlic  ,.,t,,l,.  i,  .,  .1?       -, '        P"«Ki"«™  lll>..ri 

munninif  of  "  ,.niitK,l  ••  ,j    '"  ""' I"  -  -i">i  uii.Ur  Bolllomcnt,  ,V,. 
prawBsioii  iiowl  ,|„t  1,.'.  I,,.,i',.(li.;,l    71- 
i-miningaf  "|H„„.„i„|,, ■■  ,/, 

r.-„.at«i  op/r,,;;!:;, :,",  )i  ••"  '■"'"•"-  "■  ■ -"■■i--.  ■''■ 

^hin  e:,^n^i;;i;;:";;::;::';t:;;""-  p-.-  .ly  ch„r«.d,  7i« 
whoi»™,i,io,ii„^,!:,;,!;;S:';:;:'i---.//.. 

SIOXATURE 

of  testator  to  will,  29—32 
mark,  2!» 

assumed  name,  i7>. 
seal,  ih. 
dry  pen,  ih. 
by  agent,  ift. 

how  connocted  with  will,  30 
position  of,  (7). 
words  under,  ;J1 
attestation  of,  32— 3G 
acknowlodj,Tiient  of,  33 
tearing  off,  49,  50 

SMALL 

balance,  what  it  passes,  233 
remainder,  what  it  passes,  ib. 
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SOCIKTV. 

^ifl  to  v..Iriit.iry.  117.  IIh 
t'TJiifiirr  t..  i.I.hliry.  I:'H 
itiiu'i'iinili'  il> -I  i,|>tti>ii  111,  L'flN 
frit'iKlly,  K'lt  t".  uli'ii  •huiitiiblM,  :i;>i 
privitt'-',  tint  rliiiiital>l<',  ii.'tii 
<lixM)luti'iri  t>r,  l»]i-<',  :i;i.  IITJ 
jtilt  ti»,  wliiti  vi'iii  fcr  n'dint.in-iM.,  ii»H 

BOLDIKltS, 

willHuf,  53-01 

SOLK 

i>x<K-utor,  itppirintnioiit  nf,  un 

tnit^U'o,  ntit  cxot'utor  avcirnliii/  to  tciuait,  !»7 

when  it  ca'utfH  a  M'jurutu  uho,  M\,  ii\2 

soi.icnoit, 

[i|i]H>ititinont  of,  hiiw  fnv  bimliiifi,  l<H),  lOl 
uuthority  to  chiirK"  'J«'f-t-,  lOI.  -HIS 
cannot  churgo  prntit-ci>i.tM  whiii  witncut  of  «ill,  li!o 
wht'U  ho  oau  n>cx-ivo  purchuHo  nton«'y,  iW 

SON. 

pift  to  A.  sucnnil  *t(m  n|  M.  when  li<>  i-  tlio  thinl,  I'tilt,  270 

a  first  or  Ht'cond.  cMit  or  younjpT,  *J77— 2S."i 
when  uwil  iiH  11  vonl  of  tiniitutiun,  -11  :i.  411 

KPEtTAT,  OCC'LTANT 

of  csliiti'  fir  imtrr  vit,  H'Z'i — 527 

SPELIAI.  I'OWEHS. 

ext'ciition  of,  -'17— 2.)2 

not  within  m.  25  or  27  of  tho  Wills  Act,  2-17 

?-tutcinfnt  of  intention  not  to  exociitr,  /A.,  'Hn 

must  be  referoiH'G  to  power  or  pvftpcrty,  248 

what  if*  ri'fevcnco  to  powor,  'JiH — 250 

I)pnt'tifiiil  power.  21S 

di»jio«ing  iwwor,  H>.,  21!> 

gift  in  t'xcrsM  ol  power,  249 

gift  to  .lon-ohjectn,  ib. 

tniMt  to  pay  debts,  ti. 

whut  is  reference  to  property,  250,  251 

when  rewduary  f?ift  uxeciites  power,  251 

power  rxprciBalile  hy  Hur\'ivor,  ib. 

oxerutioii  of  power  of  rev<  nation.  iV.,  252 

who  nhould  aaminifitor  apiwiinted  fund,  253 
limitations  created  by,  when  read  into  original  wtaemeut,  117 
application  to,  of  doctrine  of  remotcnefs,  610,  till 
of  doctrine  of  ry  }>rc8,  01 1 

SPEGIAI.TY  DEBTS, 

priority  of,  807 

BPECIFIC  ENJOYMENT 

of  roeiduo,  when  tenant  for  life  entitled  to,  556 — 559 

SPEf'IFlO  ENUMERATIOI-,  OF  THINGS 

in  residuary  gift,  effect  of,  225—228 

effect  of,  on  specific  enjoyment  by  ti;nant  for  life,  556,  55" 
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",h"  ••;"■;'» 'I'""  "J  mil,     H 
■•le  a,,,!  r...p„r,.hu„,.  ,/,  ''' 

II   >[    (|(  j„„   <■  .  (■«!   III!    ,     (/,_ 

wl,..rl„.r  „   irt.V  "'■'■• ''■■ 

^«*:r'"t!>-;tJr^; ' Mi 

Hir,.,.t  „r,j"     .'  '^"'™'  "lit  "I  r,.ul  i,,,„,„   ^^ 
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"'I'lmpt,.,,,  „f,  1,11  _  J'  "'1-nf.t;  fu,„I  »  ,,,,,,;„,,    , 

"""m.rati,,,,  of,  171     -7' "'"'•,"«'.  17') 
""■U',pr„(ii,,  1N(,  Vs'f       "'  ^■^"■''tu.llio.v. 
»'wt  1.  „„„„,„„,  ■, 

"'bw  With  lugiicwa,  HJ;j 

sPKcn-ic  i.Eii,.o,iii.v;^^.,, 

'"«»"'~''"'(riv»Lywilt;«_„ 

"""'"""J  "■"■"■ -h.uulluwo.I.M.i 

STATUTK  OF  IJI.ST11IBUTI0VS 
effect  of  r„f„renco  to,  3TO"'n*'' 

"dvaucM  under,  77of  771  "  '"''"'  ""■  fpiwuilitiiM,  J,|7 

STATirrE.J  CITED 

-I  IIcu.  VIII  p'  i  ^c 

"  Hen.  yiii.  I:  i'»  ^.rr';^^'"^!.'*")'  ^^ 

IS  i  17  Car  li  i  5!r'Th  "' 


382,  3W 


22  &  2u  Cur:  li: ,  io'm°'r^""°"^>  «"3 

1  Wm.  iu  0  is^  If  ""'"""Is).  M   70  7J  ,.,    „ , 
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STATUTES  ClIEV-rmli, 


ml. 


i  Geo.  n.  c.  2S  (liifht  t..  I)i>train).  41)8 

0  Goo.  II.  c.  ail  (.Mciitiiiaiii),  :i»c),  ll'.KI,  :i'.l2 
14  Ocn.  II.  c.  -JO  (E-tut.  s  l"ir  ,i«ln'  i„ ),  oH 
36  Geo.  III.  c  52  (I.twi.y  llMty).  W 

.•i9  S  W  Goii.  HI.  c.  IIS  (Tlu-llU"Oli).  1,  UK) 

42  Geo.  111.  c'.  Uli  (l.^iiurni.-i  lUJtuilitum),  3!)2 

43  Om.  III.  c.  KIH  ((iilta  iur  I'limclua),  303,  3'J2,  393 

10  Goo.  IV.  0.  7  (.Moliii-li.;  (Inl,  lO,  ;i(ill 

11  (lOo.  IV.  vV  1  Will.  IV.  0.  4tl  (riL-siiluo,  Lxocutors),  130,  480, 
7!lii 

2&:i  Will.  IV.  0.  1,1  (.Vniitoiiiy).  KO 

2  .'i  3  Will.  IV.  ,■.  11,-i  .  K-iinau  r:,tli.,lioa),  :1.j9,  301 

3  &  4  Will.  ]\".  c.  27  (Liiiiitjitii'ii),  512,  533,  534 
3  &  4  Will.  IX.  c.  74  (I'iutH  iiml  Itocovcrios),  520 
3  &  4  Will.  IV.  c.  luii  (liihcTilimoo),  32iJ 

3  &  4  Will.  IV.  c.  104  (.VihLiiiii^triition),  SIS,  817,  85o 

3  &  4  Will.  IV.  c.  105  (Dc.woi),  84,  110,  793 

4  ,<:  5  Will.  IV.  0.  40  (t'lion.lly  Si.oi.tie^),  804 
«  it  7  Will,  IV.  c.  32  (UuiMli.j,'  Snciotu*),  ,b. 

1  Viot.  0.  20  (Wills  Act).    S™  Wll.i.3  Ao-r. 

1  &  2  Virt.  0.  110  (Docrocs  and  OiiIoib),  ROO 
0  ,t  7  Vii  t.  c.  37  (KlHlo^^lleut  of  Districts),  393 
7  &  S  Viit.  i:  :;3  (I'olico  Uiltoa),  385 

7  &  s  Viit.  e.  07  (Irish  C'haritirs).  390 

8  &  9  Vi.t.  c.  IS  (r.aiiJ  Cliiuso..),  220,  200,  204,  537,  504 
H  &  9  Viol.  c.  100  (Morp'r),  410 

9  &  10  Viot.  o.  59  (,T(.W3),  300 

12  &  13  Viot.  0.  20(L>MSos),  455 

12  &  13  Viot.  c.  103  (I'oor  Law),  SOo 

13  ,<c  11  Viot.  c.  17  (Leases),  455 

15  &  10  Viot.  0.  24  (Wills  .\ot  Amoiidmont),  30 

10  &  17  Vict.  0.  70  (I.iuiaoy).  10, 

17  &  18  Vii  t.  0.  113  (l.ooko  Kill-).  Ii2,  173,  174,  8o6 

19  &  20  ^'iot.  0.  20  (S,.ttloil  Estalos),  203 

20  &  21  Viol.  o.  57  (Millius   Act),  819 

20  &  21  Vi.t.  0.  77  (Court  of  I'roliato),  81 
20  &  21  Viot.  c.  79  {Irish  Prol  ato),  80 

20  &  21  Vict.  c.  85  (llivorco),  23 

21  &  22  Viot.  o.  50  (Scotch  I'roliato),  ih. 

•22  &  23  Vict.  c.  35  (Charge  of  IJcbts,  liccoiiits),  443,  444 

23  &  24  Vict.  c.  38  (JuilKine'its!.  """ 

23  &  24  Vict.  c.  134  (lioinau  Catholic  Charities),  302 

23  &  21  Vict.  c.  145  (Mortgagees'  Powers,  Maintononce),  187, 192, 
"  451,  45S 

24  &  25  Viot.  0.  114  (DomiciloJ,  2,  3,  88 

24  &  25  Vict.  c.  121  (Domicile),  12 

25  &  20  Viot.  c.  89  (Comiiaiiios),  117,  453 

26  &  27  Vict.  c.  87  (Savings  liank),  806 

20  &  27  Vict.  c.  118  (Comiianios  Clauses),  452 

28  &  29  Viot.  c.  72  (Navy  ami  Marines  (Wills)),  53 — 55 

30  &  31  Vict.  0.  69  (I.ocke  King  AineuJuicut),  174,  177 

31  &  32  Vict.  c.  40  (I'artitioii),  203 

32  &  33  Vict.  c.  40    Debts),  809,  813,  817 

32  &  33  Vict.  c.  71  (Uankruptey),  680 

33  Viet.  c.  14  (Aliens),  4,  24,  1 19 

33  &  34  Vict.  0.  23  (Korfoiture),  25,  119 

33  &  34  Vict.  0.  35  (Aiiportioninent),  185—187 

33  &  34  Viot.  c.  93  (Married  Women's  Property),  812 
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37  &  3S  Vict  c   V  )?!"'!;"«"■■").  lilS 

■■«  &  39  Veto   .fs/i-'"""''""^'  ■''- 

3S  &  3!)  V  c  ■  c  '^-fY'";?=«  ""'1  Art).  3f)3 

39  &  iO  Vict.'  c'    7    iwf,'-  ";■"-•  ""■■*•  "l^.  811 
3!'  &  -Id  Vict   c'  22    T     1    ■;?'•.  -•'■■' 

■»"  &  -11  V  ct  c'  -n  *;  °  '  ?''  ^''*"'")'  -iW 

^J*«Vi,h:^^^^-i::,^'^-u,l .i).\^l^, 

Vict.  c.  41  (Conveyanci.,..  Act),  .,.  I!)   ,4^,, 

S-3"  ,,!)1.  437 
»-3'J.,.ll,-, 
»-«..n7,4M,  4J0 

»-f'i    .1S7,  ISil,  45S 
»■  44..,4i),l 
4i<  *  4(i  Vict.  c.  ."is  f.ScHI,.,!   r       ,,        '■  'J''     44il 

-"V^^^^T' J/?e^"  '^^' -'^  «^'-'  "^'  ""•  ^^^'  ^^»' 

«  i  46  Vict  c.   'ituS'  ?',';!"""™'»).  3i)3 

^I'^^i^f^i^viS^''  -n.5:«i;is^-^'  '»■  =«•  -■  -. 
i"*.=/vici;c:?3teM;'';r^^'''''"'^^'"'' 

390,  391,  393  ('^"'■'■"^'■"  ""'I  I'ha.it.Mu  U,o,)   3M 

?;f??j;!'--'-«- '51  (Execution).  N,i,i 

0-  4  M  V  c  ;  ;■  ^.^  ^™r'  I-iv^tact):  4  W 


3(10, 


56  1  57  Vict'?l9?r  >"'  ^''i'^)'  *«''^ 

s.  3. ..ill. 
s.  j..,i7>.,  ^5;j 
S-8  ...453 
«.  13... 440 
s.  17. .449 
s.  18. ..458 
e.  19... rt. 


,  392,  ,Sj 
i).  3il3 
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STATUTES  CITED 
30  &  57  Vict.  c. 


56  &  o"  Vict.  c. 

57  &  !>»  Vict.  c. 
57  &  oH  Vict.  c. 
5S  &  59  Vict,  c, 

59  &  (10  Vict.  c. 

60  &  61  Vict,  c, 
60  &  61  Vict,  c 

812.  855 

62  &  63  Vict,  c 

63  i  64  Vict,  c 
2  EJm-.  VII.  c. 


— amtinueiL 

53  (Trustee),  ».  20... -HO 
^  ».  al...451 

8.  22... 436 

8.  44.  .439 

s.  50.  436 
63  (Maniod  Women's  rroiierty).  10.  24,  646,  S12 
30  (Finance),  191,  245,  544 
46  (CopyhoU),  111 
30  (Married  Women),  24 
25  (Frienilly  Societies),  805 
15  (Nuvv  ami  Murines  (Wills)),  53 
63  (Laiid  Ti-ansfer),  76,  425,  443,  450,  464,  801, 

.  20  (Joint  Tenancy),  308 
62  (Colonial  Stock'..  452 
8  (Cremation),  89,  'JO 


See  DiSTRtuuTION. 


1),!  relcrrcd  to,  505 
6H6— 6!!0.     Sr'e  SL'RVIVOKS, 


STATUTOEY  POWERS, 
effect  of  sale  under,  26;J 

STEPCIIILDKEN, 
gifts  to,  295 

when  distributioL  will  be  by,  300—30, 
^aft  to  per..ioual  representative  ptr,  34<: 
when  a  (^ift  to  persons  then  living;  will 
when  survivorsnip  will  be  referred  t'j, 

STOCK, 

S-itts  of,  when  specific,  140 

when  it  will  pass  as  money,  198 

in  trade,  meaning  of,  209 

farming,  f^ift  of,  212 

live  and  dead,  gift  of,  ib. 

in  trade,  may  be  limited  for  life,  647 

STEICT 

entail,  direction  to  make,  effect  of,  1 26 
settlement,  direction  to  make,  728 

SUUJECT  TO, 

gift  subject  to  trusts,  4S7 

to  annuities,  may  charge  corpus,  507,  510,  311 
prior  gifts,  when  contingent  devise  construed  as,  579 

saBROOATION, 

in  case  of  debts  incun-ed  by  executor,  82o— 82i 

SUBSTITUTION,  SUBSIIIUTIONAIi  GIFTS,  608-079 
evidence  that  instruments  meant  to  be,  122,  123 
cumulative  and,  158—163 

issue  substituted  for  parents  take  pi-r  dirpis,  302 
of  personalty  to  heirs,  334 

to  representatives,  344 
to  executors,  347 
issue  substituted  for  parents  take  jointly,  404 

gift  to  several  or  survivors  where  none  survives,  653 
what  is  a  substitutional  gift,  66S— 676 
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whjm  both  „..i^i,t;i':.ti\'te,;;:' ,"','>''■■  ■i™«'.uia„t,,,  ,* 

■fniSTITUIIO.V 
JjEoacies. 

SL'CCESSIOtf. 


f'EOACIES,     M»_,„3.      s„. 


t'l'Ml-LATni; 


gift  to  flrst  and  nf  1„„. 

mftto,on»o?it",?ni'r™"'™ 

SUCCESSION  Dl-TY 

"Ot  covered  by  wori,   "  r      . 

succEssrvp/  "™'-«%-y.,.ty...,„, 

-^fJ^.i^^"^«^-ri.VIE«ESTS..._3.s      s     p 

oji^.     ^eo  Pauest 

SUCCESSIVE  MORTGAGES 
for  .ame  debt,  i„eidenr«„^ 

SUCCESSIVELY  '"'*"■  '*°''  ««-' 

-l>,olutoi„teri.t,  cannot  be  given,  0,8 
SUCCESSOES, 

gift  to  person  in  office  and  his  „),„,^       , 
SUCH  ™'"'' '''"'">"  charitable,  3C0 

construction  of  ii  „if, 

SUCH  AS  '    """"''"'""""'^oh  issue,  709-7U 

restrictive  effect  on  iar^,,„^ 
SUFFER, 

effect  of,  in  gift  over,  63,; 
SUICIDE, 

testamentary  capacity  of,  'M 

SUPER.STITIOUS  USES 
what  are,  361 

SUPPLYING  WOHUS,  n,  u, 
pneralruleasto,  735     ' 
limitation  to  second  and  other  s„m 

'>«".Me,.s„;j;;Lra^!;RS,;^-. 


T.W. 


••i  R 
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tuuont  ill  tail  iV  .(1,  it- 
without  cliil.lreii  HU,.pli,4  so  n,  not  to  divest  vo»t«l  gifts,  ib. 

STPPOItT. 

gift  t,.  suiiixirt  school,  valiil,  ■If'N 

SUEETY 

jBiyiiiK  il.'ht.  lirionty  of,  K()., 

SURF  VOF, 

doTi»e  of,  whoth.  v  it  rassus'  ronts  of  uiiiu'S,  214 

SURRENDER 

of  oopyholils,  no  loiigcv  necessary,  84 

SUliROUNDINO  CIRCUMSTANCES, 
evidence  of,  1-J — 13Ii 

SURVIVE, 

gift  to  ehildrou  who  ou.Tive  me,  2(10 

survivinft  cliildren  and  i»su.>,  .101       ,  v„.v,.,,j  tio 

next  of  iTin  of  vvuc  aa  if  she  had  Bumved  her  husband,  34Z 

ohildron  »lio  snnive  theiv  parent,  590— J93 
tneauiu^'  of,  OtiO 

^^''^rtwo^icrsoiis,  power  given  to,  when  exereisahle  during  Uves  c 

both.  SO,  243  .       .  .  i  ,  „u, 

limitation  to,  of!ect  in  creating  joint  tenancy,  4(H) 
of  clasa,  whether  he  can  consent.  411 

^"^SSSnar^^^ri,  doe.  not  divest  prior  gift  if  there  aro  „ 

gift  over  to,  effect  of,  in  limiting  period  of  defeaB  bib*} ,  001 

when  the  word  is  used  as  denoting,   he  quantity  of  the  estate,  68( 

meaning  of.  ih. 

a  Bi.iglo  survivor  may  take  under  a  gitt  to,  in. 

t   what  time  survivorship  refers,  681—080 

gift  to  several  or  survivorB,  681 

gift  after  life  interest,  rt.,  682 

death  of  life  tenant  before  testator,  082 

several  life  tenancies,  i7*. 

after  lifo  estate  tu  survivors  at  twenty-one, 

eilcet  of  gift  over,  OSli  

intention  not  to  refer  to  time  of  division,  il). 

gift  to  se.eral,  and  if  Miy  die  before  lite  tenant,  to  survivor 

gift  to  survivors  on  death  without  issue,  084.  085 
on  haj.peliing  of  an  event.  085 
when  survivors  will  bo  construed  others.  080-690  . 

gifts  to  acvcral,  and  if  anv  die  without  issue  to  survivors,  0 
to  be  paid  at  twenty-one,  and  if  any  dio  under  twent 
one,  to  survivors,  rith  gift  over,  ih. 


il:. 


ii,,„/t , 

'11.  nsi 


INDEX. 

•"''•fivivoii.s-,..,,,,,,,,,,,. 

"Hon  suivivor,  will  Iw,..      . 

to  sinvivora  f„r  I,r„  ""'"'"  ".  it  niu-  ,|i,,  „.,■ 

wh..th,Tgift,H-.;f",  "'"J-'"i«t"ok,  ,7,.,  ,isV 
"rocm   intwitiVm  .]    '"""^ry,  (iSN 

"':'";' "hir-s  mMn\.  ',1, 

suEvn-onsiiii.  '' 

SYMBOLS  '  **' 

""deno'e  to  explain,  iaa,,2j 
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itililron, 


09.  'ft. 


TAIL,  409- 


See  Estate  Tail. 


TA:JrES, 

sifts  in  aid  of,  365 

TECHNICAL  LAHOUAOE 

1180  of,  2  "l-AUJl, 

ovidonco  Of  moaning,  124  ,., 
TENAXCy  BY  ENTIEETIEr 
TENANCY  IN  coimox,«2 


KM 
-IIH. 


^00  JuixT  Ti:.v 


01, •) 


TENANT  BY  CDBTESy     s     n 

's  impoachaWe  for  w'4o  'I';';;,'- i'«tf:8y. 

deviso-without  wonis Vf  1-    ■.    • 

ST^if'^^™'»«~3';^'^""^^''"-^''. 
de^otoAa.iBivi';;;:,,^',?-:-,, 

efl^ct  of  gift  „-;J:^J^^_-Mo  ;,,„„,„,,„ 

■■Jr2 


980 


INDEX. 


TENANT  FOn  MFE  AND  E.EMAINDEEM.YN-c,..«;..««i 
proTisioua  aet.a-mimnB  li(o  intorwtj,  Jl  i 
diructiou  not  to  ahoiiiilo  u  void,  ih. 
proviso  tor  ci  ^'r  ia  irood,  i 
gitt  over  on  lKmkra|.ti!y,  ib 


eiVcct  of,  on  (liiwi'r  "I  appoiutmont,  il. 
warto,  i-M-iitt.     SfO  Wa»tb. 
ordiiKiry  outRorngs,  530-O-1. 

r.  nt  unjor  leaHO,  &i-.,  'J'lo 

Hiuuturv  works,  o3" 

oTifoi^es'un.l.'r  or.lors  of  local  outliority,  m 
onoi:tofS.ttl.'.lI.aii.lAct,  ». 
coat  of  mi.kiiiK  tcii.iTit»  repair,  oiO 
embli'inonta.  i''.  ....      ., 

right  of  executor  ol  tenant  ior  lilo,  .(■. 
fixtures,  540 

tenant  for  life  cannot  soyer,  ■_('. 
improvements  l.y  tenant  lor  lite,  oH  ,  o^l 
ho  improves  at  liis  own  risk,  oin 
except  in  Biso  ot  salvagp,  i6- 
trustee  improvinf;  lias  lion,  oil 
charges  and  iucumbranci'S,  all— j4  1  _ 
rent  charges  and  annuities,  j41,  o4. 
interest  on  mortgages,  512,  ui:i       _ 
redemption  of  incumbiai.ces,  ol,l,  el_i 
estate  duty  or.  jointure,  how  borne,  o44 
powers  of  leasing,  541,  515 
unlimited  power,  544 
contract  for  lease,  ih. 
covenant  to  renew  lease,  51o 
fiduciary  position,  545,  540  i  „  ,..,i,,„   -,4-, 

purehase  of  incimibvance  at  und._i-v..lu. .    4. 
payment  for  wilhtoiwii.g  0W»'r'"'"'  '"'  .^'"'  '"• 
ienews  leaseholds  for  beneht  ol  <;;<"'■''■ 
purchases  rever-um  tor  b.iiefat  ol  est.,  e  old 
may  purchase  estate  if  sold  under  po^ici,  ,b. 
purchase  ot  reversion,  ih. 
right  to  policy  moneys   1'.. 
estoppel  against  tenant  lor  hfe,  o40,  ..4 . 

entry  under  will  which  gives  no  titlo,  o4b 
testator  has  title,  will  ineffectual,  o4, 
fines  on  admission— renewals,  547-049 
copyhold  tines,  547 
elVeet  of  direction  to  renew,  .1;. 
aiinortionnient  in  absence  of  dircition,  .c. 
tiUe  to  fund  for  renewal,  where  renewal  impossible,  548 
right  to  possession,  549      ,   ,    ,.  ,      ., 
must  sign  inventory  of  chattels,  ifc. 
right  to  titlo  deeila,  549,  5o0 
legal  tenant  tor  hi'o,  549 
cfinitablo  tenant  for  life,  650 
capital  and  income,  550— 553  . 

trees  blown  down  during  testator's  hfe,  ooO 
fines  and  cr..aual  profits,  il. 
premium  on  surrender  of  lease,  i(/. 
fund  tor  protection  of  property,  ool 
business  losses,  551 
sale  between  two  dividend  days,  ili. 
dividends  and  bonuses,  552 


^'-j&?W'i'mw^^">st^mm^mwj:€^^^m's?. 
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Sio  C.lXVEBSIo.v. 


-'  irjcdiiip,  OiJi 


ilj. 


iipossiblo,  JJ8,  549 


tsuy.x. 

.  incomo  of  v„i,i  ,„,,', l',,"^ 
ro«Uuopv,,,,     ,",;';   "/"""'■"I.,.,, ;i!, 

"^^enti„„,„ex,.l,„:!n,  ,  '■'fV;•W•5 

l>on,fe„llca^ot„k,  ,,;„•'■     ,.,      . 
sum  c  laruntl  r,T,  f,.    V  """l''"-"nlv,  u(  1 

^  tn„t ...  ,«-?,,u:;^;' '';:""'  '«'-i"'i.i.s  ,■>.. 

when  toimnt  f^r      ,,  ,       "'."'".mt.,  m6 

'ru..,  -,„,  S„'-'^  <',»„u,„,hable  ,W  waste   u.d„  ,,„,„,„,^ 

TENANT  IN  DOWEB 

impeachable  for  waste,  o29 

TENANT  IN  TAIL 

-tncted  to  tenant  .,r?i;'Ut;:;;S,t.,;,„ 
TENTIEK, 

effeet  of  reference  to,  in  de«,ipi,„,; 
TEEM, 

devise  subject  to,  when  vested,  wi 

TESTAMENTARY, 

gift,  what  i3  a,  13,  I4 
capacity,  18—25 

sanity,  18 

delusions,  ib. 

lucid  interval,  19 

of  infants,  ij. 

of  married  woman,  19-9j 
of  alien,  24  " 


MiJ 


mm-ri^ms^w. 
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TKSTv\MFNTAnY-a  „^^,<Mr^ 

cupiifitv  -'<■•. „tuiit'<l. 
nfVniiviit,  '.'),  li,-, 

powtT.  wliiit  i.H  a,  Nfi,  ST 

h-iw  tM  1...  .•Xf'Cllt.il.  HS 

I'Xi'cutiiin  (i1.  not  iiiili'd,  //'. 
piliinliiiiirt,  Imw  iijiiiiiiiitfil.  !»"  — HH) 
('Xp.'II«<-s.  wlliit  ill.',  MOl 

(In  u.,\  iiiiludi-  fo-fn  iif  itdiiiinUtTiiit,'  rculty,  ih. 
111..  I  <.t  ( Ii;ii-,'«'  .)t,  oil  rciilty.  «;J7 

TIIETXrSSI^X   ACT,  (!i;i-020.      Hoo.  Aci  UMULATIOX. 

TIIKV. 

to  whiit  time  icfiTifd, 

ill  i;iiU  to  itorsoiiM  ruHtled  utulci-  tho  statute,  M'2 

•'tlwiiliTiuj?."5il4 
pi  ft--  to  pi'isfiiis  tlu'ii  living,'  or  tlioir  iMsuf,  (iiil) 
ffii't  t')  ii'T^niis  th''U  Uviii;^,  uii  fniluio  of  ir>su(%  70S 

TIIINOS  IS  A  HOrSK, 

pift  of,  KiH,  *JUli 

THIRDS. 

willows,  meaiiiti;^  of,  TiJ'J 

TTMIiRR,  -»L'9— 5;J4.    Soi>  Waste. 
timbor  otato,  wlwt.  .j:J!,  J.'i'J 

TIME,  COJrrrTATIOX  OF, 

in  fixiuK  ru'.ti  upiiii>t  reiiiotcuc>s,  o07 

in  (litoriuiimiiJ  pciiml  of  luruniuliition,  615 

as  to  porformiinco  of  coiidition,  (iiit 

TITLE, 

by  poHsoMsion.  is  dovi-iiblfl,  Hii 

reftnonce  to,  in  description,  l;(fl,  HI 

of  honour,  pift  to  pour  by  his,  271 

settlcntont  by  testiitor  who  haw  no,  546,  547 

of  honour,  eh'oct  of  gift  of  property  in  support  of  a,  720 

rxetiitory  trust  of  property  in  support  of  a,  726,  727 

TITLE  lH'KltS, 

rij,'ht  to  jiossca^ion  of,  51i>,  .).'>0 

"TOGETHKli  WITH," 

ell'wt  of  words,  in  iniikin^'  tho  thiuR  so  piven  specific,  155 
in  rL'.striL'tiiip  large  words,  'Z'26 

TOMIJ. 

gift  to  build,  ■nhcthor  viiliil,  l;il 

wlicthir  chiiritublo,  363 

gift  of  sui-plu>  to  charity  iifter  gift  to  build,  371 

TKADE  UNIOX, 

cannot  take  Liud  by  dmise,  117 
construction  of  gift  to,  ih.,  IIH 
gift  to,  is  not  ehiuitable,  352,  353 


■^-muHi^•  :-'^-s*U£|J..^..i^ 


'''■'"'■   ''"'""t-  lu  hi,  , 


'il.v  "litunii'il,  's 


TEAN'SPRK 

TBANSMIS.sinr,K 

'^'«"t.n„,„t  int...;..,  i,  ,|„vi,„|,|„^  ,. 

•"•w  TlMDKH.  ' 

TDlrsT, 

»h(T0  Kilt  iiiipr, 
r'i*\ilnitrv 
"•not  Ini^t,  i/,' 
oviilc.nro  i)f,  7 1' 
™.iu  of  joint  t..„,,„,^    ,y, 

anil  |>„„.i,|. ,       11  ',    '  "1" ' !  V  |i"iMr,  l',-,2 

'lovoluti,,„,V;,;,V^,'.'."'-''"-'''''l'-'-ll 
for  Kulo,  ,i„r„ti„„  „f  ■ 

'"nro,,ii,i,,,,,,  \t,,'''7,'',;'"'«-H'<8--.i!,,.j 

"■MT.'s»i,>nH  ii,.i'„  i  ;'„n     '"'■' "  '■'■'■^'''■■'.  ^>i!> 

.     'mat  rc)mtl,.,l  I,,  „     ,     .'  '"'  'I'  iMiit...  ^iiij  ,,,„ 

TKI;.ST  ESTATES 
vest  in  oxccutor,  !)] 

TErSTKKS, 

»-hi  n  they  ,„■„  ox,.,  „t„„ 
Jiowoi- ti,  ,.l,a,.j;,.    nil    ,1 

fim,i  s.i!,i,.ct  t" ;.,,,; 
f-iap,.iin„'i'^;   ;:  ?;;X'  .,., 

"f  aohurty,  .nft  f,'  „  i         '"",'''''■■  ■'"« 

».dmt..str„tiv«  1,,,,,,,.,  ;,>  ',•:,;'■'':„ 

IlublJitvof    f„r,,„*         '"■  ^.''-^li.'l 
in-iemility  to,  4C«:;;r'''""*-'  l""l'"''y,  MI 


UH-.j 


'liitu,  j;ji' 


21  •) 


!)t>,  97 


when  they  tiiko 


Jn'ft  of  annuity  i, 
'o  presen-e,  What 


I'c-siflii    . 

to,  ,|||j„ti 


l'cnofl,i,iny,  ISO,  4,S7 


take  yost 


when  th, 


take  under  ahiftinL- 
n  thev  t..i,„  I..-  ,    f^ 


'ion  ,if.  j(}„ 
(•state  tli„y  t„ki,,  |^,j 


<1  estati' 


^S,  430 


■ey  take  l,,n,!»  i,,  ,), 


flausc,  71 S 


„ilt  ol  1„ 
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TRl'STEEM,  KHTATEH  OF.  4'JJ-433 

olfvct  i)f  I^irul  TriuiHrtT  Act,  4"J.^ 

whpu  th.'jr  tftko  th«'  IpkiiI  .■nUto,  rjd,  427 

u|>IMiiiitiri«'nt  of  tniKtrcK  (if  inluTitaiico,  426 
ri'vittutiuii  of  iI<'vi»o  to  tniftw,  420.  427 
tUrection  to  let,  427 

jiny  flnmiitioii,  ili. 
devise*  to  iitiefi,  427 — I'M 
effort  of  Statute  of  Uwn,  427 
iluviw  on  tniht  to  pay  ronts,  ih. 

to  iwiiiiit  li  pcTiiin  to  rpcrivo  rontn,  i''. 
to  iifrinit  ft  i»'rw)n  to  roccivo  net  rent*,  ih. 
triiNt  to  ]>roiw>n'o  rontinfrpiit  rriniiindpri»,  42S 
I'rtvct  uf  It  jMiwor  to  Rivn  rt'ci-iptn,  ill. 
sepanitf  u«i'.  //'. 
powiT  of  miiintriianco,  (7>. 
iiiHirotiTtfil  (■(iiitin^iciit  rctimindPTf*.  ih. 
rtMurrintr  i«iwt'rM  rf(|uinng  legal  t'ftiito,  ib. 
powof  uf  Hiilo.  42!l 
juiwiT  to  n'vuki'  UNt'r«,  ih, 
truwt  tu  p«y  ili'IitK  ami  lofpicii's,    /'. 
lonw'holds  for  yciirw  ami  I'opyhoUs  not  within  tho  Htatuto,  i7», 
iloctrini-  of  nttra'tioii.  ih.,  I.'U) 
apiMuiitiiu.'iit  umlcr  a  powtT  to  appoint  tho  use,  130 
(piaiitity  of.  430,  431 

Hiiiiio  rulo  applies  to  oopyholdM,  IcaschulJs,  and  (roeholdB,  430 
),'('inTttl  principle  statoti,  //'. 
Cbtato  of  tniMt«'G3  *n  jircacn'c,  ib. 
catato  liraitod  by  dutieH,  431 
estato  for  uucortain  iioriod,  il>, 
effect  of  tho  Wills  Ac't  on.  432,  433 
deviHu  to  pnv  iU'lit.-»,  432 
fl^.  30.  31  of" Aft,  ih. 

TEUSTKR8  TO  PRKSKUVK, 
estate  of.  42H,  430,  007 
when  estates  directed  to  shift,  pass  to  thoin,  718 


U, 

UNCERTAINTY,  757.  7:,s 
on  subject  uf  gift,  1 10 
lopaov  of  uncertain  value.  UH 
gift  ii      lurposoK  of  liberality  and  Iwncvolenco  void,  350 

for  pious  UHGS',  missioniiry  purposes  void,  3j8 

to  trustees  to  dispos)?  of  as  they  think  fit,  void,  495 

of  some  of  my  linen  void,  7*7 

of  a  h^inil-oiiic-  ijriituity  vnid,  //'. 

sum  nrit  exceetliiig  iituted  sum,  ih. 

rest  of  a  fund,  ih. 

ffift  to  son  of  A  who  has  BGTeral,  75S 

to  Olio  of  a  chiHS,  xft. 

to  a  son  may  nioun  eldest  son,  ih. 
in  relation  to  charity,  3(>7 — 371 
in  condition,  021,  ()2S 
instances  of.  75S 


m.>-Am'jii^mm&:i<^^^ 


mi^kZ: 
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!)8« 


Wrt.  /„r  b,.;„.(i,  „,  .„„ 
WNITY  OF  KSTATI' 

''MVKnsrTiis 

"""'•i"m.t'l.;M„«u,u,„Ac.,3„| 
I'.VMAIiniKI) 

"';';™'''''''-"''im-,t„if,,  -.7- 

I'wistru.ti,,,,  „i   1.1(1,"    "'■'''"  ™i"'iiH,  jNll  j«i 

whon  i.  „„,  „,,„.  ,,  ^         '  "•  "'"•«.-"""  or  marring., 

I'Po.v  thusts 

o^ter'"""''-™-.  meaning  „,,,,, 
of  pictures,  2]H 


USES,  STATUTE 
UTILITY, 


Ol'',  •11(1,  41 


gift  for  purpow  of,  3M) 


VALIDITY  ^^ 

o' -nil,  what  „„c,,s,«ry,„ 

totamenfarv  eapacitv   Is     •>- 

"mmoi,,fluJ™".',l''>-^-  to-tator,  ,J.,  27 
fraud  and  miBtak^,  28 
how  to  bo  executed,  29_T< 


.'Mi'?J,%*y*S^^R^S«&« 


I.NUtX. 


VALUATION 

cif  nimiiity.  .Wi,  itlV  Hid 

lit  iihriK'ity  tiir  )iiir|«>«  "(  u.lciiipticili,  77() 

lit  liiii.l  for  |iiir]M«i  .it  I'.iiilriliiltum  tn  .Wit.,  ^.■l. 

VAII.T, 

pit  tu  rt'|Niir,  Mi,  :iii.'i 

VKSTRK,  cmiil)  //.v.  -J^i.  ■.'»!.  -'I'".  S"".  "  '.  ■■'"'•    »^"  'I'"'"  «" 

VKXrHK. 

vh:nir.\s    sumisis    nii./.ii    i:i:i:iiin:ii    dhmoxhTiIA- 

■/■/"SIS, 
wh.'l-c  tli.t  liuixini  ttpiilit'^,  'Jfi"* 

VF-STKIi, 

iinHiriinc  .it,  'isl 

wliiii  It  11.1  :iii-.  lu.jiilil"  ill  il"''t  m"-.  •'•■.  •■■''•  ■        ..    . 

Ililt»    111   iliililiiii   mIhi    niirvivi'    Ihiir 

llUI'.'llt'.,   'i.ij 

VKSTIMI. 

I.  ol  r.i.l  .■i-t,.t.i.  J71     .iTll 

«liit'M'i  .'.lurt  l."in«  ill  lin.iiir  .it.  .'n  1 
it,  whfii.  «ir  lit.  itiiimit  ciintiiiK.'ii.v.  i''. 

il..vi-i,  Mil iiiii  |iiii\i».i  ill  11  <li»lilii  t  1.1-ntinri',  iri 

clt.^.t  lit  wiiiil.  ■■  tr.iiii  mill  ultiT,"  ill. 

fxiilifi"  ililiitiiin  11-^  til.  i/i. 

.Ii'viw  III  \  111  Iwi  iitv-iilii'.  wliiTi  v.^li  il.  ii'..  .'■73 

.-ili.l  <il  Kilt  i.M  I  ll|i.ili  ill  iitli  uililiT  Uility-iiliii.  Siif 

divis"  liiciiiliiii;''"'  I'lu-"  111"'  til  iliiiiK  upiin  ciintiiiKi'iir;:  i/ 

f'i.tiilii  til  ciiiiim.iK'i'  ill  ri-rtiiiii  ivi'iits  titili*  unlfnH  cxuct  oveutu 
]iiiti|iiii.  -jTl  ,  ■       ■         . 

wliin-  till'  riiiiliTii;.iicy  iiiipcirtH  .mly  tliii  iKIi'iiiimation  nt 
]iiiiii'  iiiti  rt-t,..  .)7'> 

liiiiil»  111  till'  iliiitiiii.'.  I'l.  ■■|7I1 

llrVIWi'  lit  ll'VIT^ilill  whi'ii  Vl'-tl'll.  *i7tJ 

iIiviM'  ill  ,li  fiiult  lit  11.1.110  wli.iii  u  v.'«lril  roinuindiir,  il: 
rinniiiilii-  111  iiri»i)  iil«>"  ililiTiiiinutiiiii  "I  prior  otuto  'ijr 

luuniiijro  i^  VfnUnl,  li. 
iriit  lilt  iiiiirriiiKi)  (hUowmI  by  iti'l  "'t.'i'  ilfiilli,  .ii  i 
ill  vii..'  il  wiiliiw  iiiiinica  In  A  iit  Iwi'iity-iiui'.  i~H 
whittiir  riiiiliii^'i'iii'v  i^iivcrni.  wrifi.  of  liiiiitiititm»,  ib. 

II.  of  .luiwi.  .111  liiiiil,  .i7!l,  r,n» 

l,..-iii  iis  iliiiM.-i' 1  .111  liiliil  ii'-t  will"  tnoy  lire  Iinyiiblc  Jill 
iiirviii.'iil  lin-tpiiiii  .1  lii  liiir|iii>.'a  111  111.'  I'atalf,  i'...  jHO 

iliiir"i'  iiiMililii  1111.111  nil  111 rtiiiu  tivuiit  is  cniitin;rtiiit,  flKO 

nili-'Vlii'i'i'  lr;.'ii.y  cliiiij.'i-it  ui'ii"  real  im.l  iM>n«)niil  osttito,  ift. 
vi'itiiij,'  111  i.iirtiiiii  ii|iiiiiiiitt'.l  uiiili'r  linwt'r,  li. 

III.  lit  ImiiiiiihIm  of  iRi^iiniiltv.  .>H0— iilti 

niU'9  iiliply  to  L-lmtti'U  rtiil  ami  rciiltydiroct.-il  to  bo  convertod, 

jKII 
oxpriifw  dirwtiiiii  iis  to  v.'ntin^.  5S1,  5H2 

iiii'Aliiii;;  lit  word  "  vist.  '  oNl 

1  tViit  of  Jjitt  uvor  (111  d.'iilh  iM'f.iro  tilm'  of  vostuijr.  I'l. 

nlii'ii  vi-lfil  miiMiK  imyalilo.  il: 

(rift  ovor  uiioii  di'nili  witlnmt  insii"  lii'f.ir.i  vostinp,  tti. 

hharcs  tri  utod  as  vi>tHl  bi-fore  tho  ajiiKiiiitcd  time,  il'. 

vostod  and  pai.l  u>«'d  iiilorehangi'ably.  5tcJ 


*  ^z--  r  :»•  «ev>:.  ■  %.^':-  .4^^*^»> 


vurted, 


VENTlNf) „, ,  '*'■ 

1/1.  of  I,,,,,,,.,  ■  V 

••«p-r:i;;:;;U:r:'">  ■  ■' '. 

''""■""'"-  .^1,' )"■■""«-'■■"' ''• 

»'"■'■  t-iit  „  r„  ,■  ,,n",""'  "I  "  '•'""•<'  <'">•:  .•«■■ 

"■^^J -•'"^•"'';iv[:^f,;;-f', 

^i>n:rz::rv''  ^     ' 

.liw.nt.,V""'"""-»-l.M,  , .„„,„,., 

;!-;n;;;:^j  f";;;^!:;ti::f'- 
r;"^/;S  ??7"^^'. 

<'"-t..f/,.,„-,.r. ,,,„,,  '«»■,.„  tea 

^-^1-;^..?:^  ..J,;:    :■''■'"■'' -"»■ 

«mtm„,.,„.v„„, ',,','■    ''■•.,■.?'.'. 
mout,  iiij  ■'  """'  '"Kilt,  m  J,.f.„,|(„,  „„^  .  . 

8"'  t',  c-l,il,l,v„  '^urvivi,,..  ,,   ■ 

»'«i..f^.f.ov,.r ;;';;:  :,';■;• '•<"" >r.u„,a 

rift  o.        ■.'"■''  ""^  "'""'■    •■'""  '""'"'■  ""'  '"'"•■'■  """  '"  Jrfa,,,, 

,.SE5as;r:r -- 

dmction  agaiDst,  of  nerso,,,,.  ''■'■'"""'■  ''•• 
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INDEX. 


VIRTU. 

objt'cts  of,  '20(1 

VIDELICET, 

reatiictivt"  cfloct  of,  'Ji'J 

VIVISECTIttN.  ,,     ... 

whethtir  gift  for  sui>pi't'3sion  of,  is  ehant;il)i«,  855 

VOID, 

gilt  ovor,  if  previous  gift  is,  6:i2 

VOIDABLE  I>EEI', 
coutinuutiun  of,  111 

VOLUNTARY 

Bettlomeuts  not  testamentary,  Vi 
society, 

friftto,  when  valid.  117.  118 

whether  charity,  ."JJ'J,  'M'l'^ 
wasto,  528 
debts, 

priority  of,  807,  SOS 


WAGES, 

of  soiimen,  how  ilisposublc,  54 
bequcft  of  a  year's,  effect  of,  '2''A 

■WAIVER 

of  conditions  by  testator,  509 

WASTE,  528-530 

creation  of  estates  with  and  without  impeachment  of  waste,  528, 
529 

voluntary  waste,  528 

tenant  in  dower  and  by  curtesy,  529 
fee  subject  to  {fift  over,  ib. 
tail  after  possibility,  ih. 

parliamentary  tenant  in  tail,  //'. 
rights  as  regards  timber,  529—534 

tenant  for  lite  without  impeachment,  529—531 

windfalls,  529 

unripe  timber,  530 

wanton  destruction,  ib. 

ornamental  timber,  ih. 

tenant  for  life  impeachable,  531,  532 

timber  for  repairs,  531 

peiiodical  cuttings,  ib. 

timber  estate,  ib. 

property  in  timber  cut,  532—534 

proceeds  in  legal  waste,  632 

timber  blown  down,  ib. 

collusion  L,"tweou  tenant  for  life  and  remainderman,  ib. 

proceeds  of  equiLible  waste,  533 

effect  of  Settled  Land  Act,  534 

timber  cut  by  Court,  ib. 


'ySuM.-matVIUi 
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INDEX. 


,  ■■J,. 


'■'I«iir,  0;lli 


WASTE-™,,,,-,,,,,,, 
nghts  aa  .-eg^rj,  „,. 

t'ttect  of  S..tH,>,l  To.,  1   • 

"utiw  of  oxocutor,  ,„,•„,,., 

WATEIiWOMvS  MOliTOVr,,,. 

whether  within  Jr„.,„';)„';i;,.,,,, 

WAY  OP  NKOESSITY 
when  it  njis<.w  li..  i  '  ■ 

j'iisses  by  (lovise,  21.S 

WIDOW 


.  2~2 


lan,  16. 


Rift  to  tho  testator's    •>-l    o- ,     >- 

^sji5^^=£»'4^^^;^,of,... 

8  «  to  next  ot-ki ,  'f  l^'P,  Y  '','"*"*"•  Mi 

p"  to  next  of  k     of  ,^  J  T  !'•■"'  '"»d  MmarrieJ   33, 

'^^^•'iirSVc^'i'*^     ™"^"'■"'^"'•-- 
WIr,D•SCASE,  EULEIN 

'Wlies  to  Joviso  to  several  am?.)    ■    ■ 

d^'".*  to  A  and  hi,  chiS™    S',',  °"' ''™''  «''  *<>■>  ieir«,  412 

j"  succession,  ib, 
child  «  ,.,„,„  i,  f  ho  having  none,  ,S. 

the  rnjo  applies,  thoogh'ti"  L^,  L"J"-<-'^'''""t.  ''-. 

WILL, 

what  may  take  effect  as  13_i, 

■nstmction  lor,  16  '" 

conditional,  i4,,  10 
joint,  mutual,  16,  If 
testamentary  capacity.  Is,  li, 
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WILL— foiidii 

if'l. 

of  nmrrifc 

woman.  10 — 24 

of  ali 

ii\ 

olon.s  24,  2.-) 

CXCCIltiull, 

10— :i2 

atti'slati.ii 

,  ;i2— ;,ii 

whut 

IKipi 

r.H  c'on'.tituto.  Ci 

) 

altt'mtinii!- 

in,  :17— ;i;l 

revocation 

of,  4(J— 52 

wh;it  tho  word  iiiclmlrs,  ( 

7.  C8 

pn)biito,  c 

inchL^ivo  as  to. 

122 

Trhon 

of'K 

nnl,  lookwl  at. 

//.. 

coiuli 

ion  not  to  ili.«inito,  024.     S^oo  CoXDiTlos 

WILLS  ACT. 

at  Iragth,  .Sli7- 

-ST3 

8.    1. 

.07, 

117 

E.     3. 

.s;l, 

81,  021,  523 

8.    4. 

.84 

8.     6. 

.327 

B.     7. 

.10 

8.     ». 

.  il'. 

a.    0. 

.20 

8.10. 

.2,  88 

s.  11. 

.53, 

66 

8.  14. 

.32 

s.  13. 

..■(.., 

119 

8.  16. 

.32 

8.17. 

.il:. 

s.  18. 

.40 

8.19. 

.41, 

743 

s.  20. 

.41, 

49 

8.  21. 

.38 

8.22. 

.62 

B.  23. 

.ICil 

745 

8.  24. 

.127 

130,  145,  146, 

150,  228,  242 

fi.  25. 

.228 

247 

8.26. 

.231 

s.  27. 

.239 

241,  242,  247 

8.  28. 

.408 

502 

s.  20. 

.708 

s.  30. 

.432 

8.31. 

.ib. 

B.  32. 

.784 

8.33. 

.ib., 

785 

"\^TNDF.UXS, 

who  is  entitled  to,  529,  350 

WITHOUT  HAVING  BEEN  MAREIED, 
constnictioii  of,  339 

WITNESS  ATTESTING 

to  sif>nature  of  testator,  32 — 34 
Bipiaturt'  bv,  34 — 3G 
gUtato.  liy— ]21 

WORDS. 

changing,  754 
supplying,  75o 
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IXDEX. 

"■'>'fl.l)I.V  (,001,N 
meaning  „f.  .,.,;] 
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^^^^^i^CA^ADUN  NOTES. 

,        where    kJCv-  /      "'"  "'  Jower    «,'« 
legaeie,   pavfi-'/;  ,h"''"""-'   Sol^' 
,     Meondlv.  etc.     «„,r- 

'"":";,■;■ -'w-a"?: 

b.v  te„ator,  SM/" 
'  where™  o"!,''"^';'  ,'?f; '■KKSOVALTY    497      , 

Dionev  for  Ufi  49-° 
«'"  '»  with  la„d  '  ^•*"' 
for   life,   ^aja 

™"'<'tiona,„;;':;jj«;K.m 

^«W'm  SHARE.     .See  St-„,  "' 

""•^  AND  PKRPFTirTv 
ADEMPTIOX  OP  DPVr  '  ""^-  "'  '">■ 
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ADEMl'TION  or  UKVISKS  AND  IJCtiAClKS— fVufiniief/ 
change  of  interest  of  U'ttiitor.  Will-t  MX,  I'JTrt 
cases  beforp  tlif  A<-t,   MtTt 
Bale  to  dovi-Ri'  aft*  r   \Vill>*  Ai-t,    li»7r 

of  land  Ukinji  mnrtj-nyr  to  H.nur.'  purchase  money.  19ib 
See    EX"NKBATH)N. 

ADMINISTRATION'.  UlUln.  rf  n'v, 
asae'j,  order  of,  S(irt(> 

etrei't  of  D.E.  Act,  Mtih 
dfUts  payable  /«iri  /mi-'.^m.  rtllOfl 
IcgacieH.    payni'iit   of,  8tlHh 

when  ciiarge  on  land.  86tic 

payable  out  of  mixed  fund,  !*Mr 
out  of  !*hare9,  HiUUl 

cliaryrd    on   catate,    SUttr/ 
preferred   debt.s.    Novii  Scotia,   StUld 
■■(•tiii'i.T  to  e\<-.-utor.  Slif../ 
■  efundin^'  on  ever   pnynieiit,  StUl'i 
succpHsion  duty,   lltTy 
See  Abatemknt. 

ADVANCEMKXT.  defined,  ■li:i>'.  TT'.th 

grundphilriren  bound  by  adviUK-ement  to  child.    nOa 
See  noTCHi'OT. 

AFTER  At'gill!El>  rUOPKRTY,  when  it  pasws,  147c 
what   i«  contrary   intention,    147<( 
use  of   present  tense,    I47d 
»pi,'.'ific  description,  147e 

ALIEN,  may  make  will,  25 
take  under  will,  121o 

ALTERATIONS.  INTERLINEATIONS  AND  OBLITERATIONS,  39o.  f 
seq, 
must  1m'  signeil  and  attested.  :tO& 
cancellation  of  sigiiaturea  before   Wills  Act,  300 
onus  as  to,  306 

presumed  to  be  miide  Ix'fore  will  executed,  when.  .JDa 
unauthorized  ihiiisc  inserted,  3!>6 
See  SuPi'Lvixi  Words. 

ANNriTIES.  sifts  of.  512a.  et  seq. 

abatement,  when  not    payable  out  of  tftrfm!*.  .►12c.  HitUr 

iipportionmentH.  where  eliarjred  oti  land,  'A2r 

conditional.    'i^^■i(J 

ilurantc  vitluitnli',  512o 

duration  of,  oi2r7 

payablf   out    of    rorpitn.    when.    iil2h 

interest  on,  olic 

APPOINTMENT,  peueral    power   of,  -PAQa 
exercise    by    will,    24(10 

for  all  purp<>-'es.  240fc 
cannot  1k'  delefrated.  246b 
si)ecial   ))ower  of.  2i>2a 

donee   in  tail  with.  2.=i2ft 
exercise,  exccisaive,   252a 

time  of.  2i)2« 

covenant  not  to.  2.'>-0 
fratid  on  power.  252fi 
subject,    reference    to,    252f) 
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riONS.  390.  tl 


ASSKTK       ij 


IVDKX. 
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C-^PITAL  AM,  ,.v,,,„,, 

.■|!H„ 


■"^llAMtS, 


''.'/  im\  -Mil,      ' "*">  "  «'■./. 

"'■<'  .\ror,„,„i„    ^ 

5fort,„„i„";t/;~^'";'';i'»,,i,i„.  .,m- 

""t  i..  f..r",.  ?,/"Jr  '"  "•i>.il..l«  I  „,„     . 

"•I"'t  int.'  .s        .  T'-  ""■>'■'"■-■  .1  i       '"'""■■  ™^1 

„,,,  ""«i.n„„',„.'V  ,  "■  •■""'' 

CHATTELS,  „„.  „,     .        , 

CXASS,  Bif,,  ,„ 

ivliorc    ve,t,.|    .        .      ■"'''■ 

'^ONC[  nRFVT    T\--. 

coxmrmv  '"■'™"^-^  '- 

|iri'c(Hl,.nt,   -,!lii„      , 

'li»triliu|iv|,    ,191;,,  ' 

'^•'    V  K.STIXi! 
f'readi  of    ,|,w.^       ' 

"Pro,,rM-,/i„'''rr;f,,''r". 

>"•■"'.>  illf,  „,  („   040,.         '■  ''■'"'"■  "iU 
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I 


aysim'uts—ruiiihiiH'i 

name  and  urmn,  to  b**ur,  U4tJt 

UH  Bfi-iirity  unly,  tJ4tk/ 

on  trUHt   to  .h'vifW,  G4tir 

in  terrortiit,  (14((c 

piililic  [Kilicy.  against,  fl4l(c 

religion.  (UO'- 

rt'piijiiiant   L-ondition^,   (14tW 

imrtitil  ri'straint,  valid,  i\AM 

total    ri'-trairit.    invalid.   tl4(l/ 

rOXFI,|{TlN(i  rl.Al'SKS  IN  W'UA..  latt.T  prcvaiU.  7:.:i 
COySTRl'C'TION  of  gifts  to  cliildren.     See  C'lllLimKN. 
CDXTTNTiEXT    (ilKT.    iiiternu'diat.-    interest    applii-d    f»r    maint.'nanii 
4fi9(7 

CONTRACT  to  make  a  will.  T'xi.  *■'  sf/- 
Tnav  bf  enforced,  75a 
ha-ted  on  conaideration.  TSa 
is  will. in  Statntf  of  Frauds.  7rw 
cvidcnt'e  ii|K>n.  75ft 
i.nt'prtiiin.  cannot  be  enforced,  I'm 

COXVERSTOX,  inipprative.  when,  264fl 
executors  cannot  jMistpone,  264a 
for  payment  of  debts,  sale  at  any  time.  ■2fi4a 
discret'ioiiarv   powers,  nor  controlIaVde,  2(146 
not   authorised  during  life  estate,  264b 
wbon  effected.  2fi4r 

mortpages  at  testator's  death  treated  as.  264f 
parties  may  waive.  264r 
expropriation.  elTect  of,  264(i 

CROSS  REMAINDERS,  744 

CU^n-LATTVE  T-EC.ACTES,  163o 


DEATH,  at  the  flame  time,  667ft 

will  speaks  from,  as  to  realty  and  personalty,  HiC 

See  T)IE  WITHOUT  TssrE. 
DEBTS,   direction    to   pay.  does   not    exonerate   legacy    from   success! 
d'utv.  197fc 

See  Administration. 

DEMOXSTRATIVE  T,EC.ACTES.    l.iTfl.  866(r 

DESCRTPTTOX  OF  THIXGS.  147,  €t  seq. 
of  land,  147 

homestead.    147 
lioiise  by   street  numlter,   147a 
partially  inoorrert,  147fl 
fal»n   donnnttraiio.   1470 
general    words  of  device,,  147ft_ 
residue,  what  passes  under.  147" 
fstate  misdescrilwd,  147c 
Rfter-<\equired   property.    147c 
contrary  intention.  147</.  <t  frq. 
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•  '"("«.  (i(J7i 


'"   l"'""ilHl|v.    1-ir/     rl    ,. 

■■'-»w,"'i;'r?:.t'"'''","°''"-' 

OKO'/o,,  „,„,„;   r„ir„f    14-',™'  '^"!'  ■' 

rtUil       (tr,  *  v,lii.M   i„t .     I 

on  ,i„uM,.  ev.,,, ';,„'/;,"•'■'■' •"■•»■<• 

•'">''  "t  ti,o  .HtriH  limf    (I.1-, 
;-;""«  Iif.e,lr-r7''' 

bcfurr  Hill,  A?.,    '^-  ''■'"■  <■'  m. 

«-i.,n,.r£S5^"S^^^ 
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*""<■.  71.->i 


Drsi'RKTroNAKv  -nnsT...  407/ 
DrsTRrRCTrov  „,., 

per  .«4„;.,„'^7 '■"/""..  .-(.I.™ 


Ill"  ..f.   1477, 


"ill""    miHt    pleot, 


EJrsDE.M  OK.VEHI...  ,,,1, 
ELECTIO.V,  n,i„.  „,.,„, 
dower    rule  „,  ,„,  /jgj 
lilenclii,,,  ,|f  . 

IlOrf  "■'"'    ""'I    -"'IS.,,,,,!,,.     „,„.„       .| 

^I-"=™^i:;t-t-.--Z'n. 

'sase.  power  „r  dire  c  '''"  "' 

inwffleient   eS   ,„"":„, '"'',"""'"'■  "W         '•"■   ""'' 

-  -^-fT-S'.:^-tI^-.   Ill- 


f^At„'.'.r.»" 


"-«■•..•    fV.aHRBlfm'" 


9!)(i 

ENTAfL.     Sfv  y.HTMKH  Tail. 

ENTIRKTIKS.  t.iii.n.y  l,y.  4(».V- 


ESTATKS  FOK  MKK. 


lAiy.  Kntatk. 


ESTATKS  TAir,.   i2ih,  d  sn,. 

when  "licir"i"  <-iit  liowri  tn  ln>irs  (if  Uxly,  424b 

ilfviM' over  if  il]fLnthiiiil<>  dcvi^ff  <1U'  \\itliiiiit  lieir^.  4'i4b 

whnt   woriN   i'iiiiMiitiitt>,   4'J4b 

"ftitiiii."  dniit.tfiil,  424'* 
devi.it'    over    if    iii>   ■'cliililrcii,"   424r 

triin^iriit   frmri  fatlicr  to  ion,  4'24r 

lil-l    lMt>t    ollirl'    Hill-.    424'/ 

ti'cliniral   wiinls  iTeatiiif;.  not  coiitrollt'it,  424d 
Nuvii   Scutia.  ciiiitrn,  424'( 
ahulishni.  424(/ 

EVIDENl  K 

cniirttriirlimi  of  will,  wlu'ii  a(lriii-sil)lf'  for,  lH7a 

explaining  Xvrm*  iiAei),  i:t7(' 

identity  i>f    ii-ualet',  aiirim-iililf  ti>   innve.    V.\'b 

identity  of  [tarrel**.  l."17'',  l.'tT'/ 

intiTitioii  of  testator  cunnot  l>e  nliown  liy  extrinsic.  137a 

of  impoH^ilde  enntinyenry  ndniis-tihle,   l:i7n 

of  surrounding  rirfumatancc-^  ndtniA^lblo,  V^la 

nrifiiniil  will  may  1h-  looked  at,  I37a 

EXECIJTION  AM)  ATTKSTATION',  SOi.  ct  scq. 

atteatatioii  idaiiHe.  presuniption  wlierc  re>nilnr.  36d 

ai'knowlednnieiit  hy  ti'-.t»t<ir,  Htir,  'MUj 

inarksnipn.  wiieie  witnesses  are,  'MU' 

posrtt'Hsion  for  lony  [H'riod  in  accordinicc  witli  will,  'M\f 

probate.  elTert  of,  30/ 

proof  <)f,  'M\h 

reqnirementi  for.  Ma.  rt  set/. 

statutes,    30« 

testamentary  pa|)Pr,  SOo 

EXECITORS 

carryinij  on  business,  4fiOf 

^'ift  to.  constitutes  tliein  class.   ;il.'>fc 

conversion,  discretionarv  powers  as  to,  4ftOA 

Rifts  to,  340a 

investment,  469r 

legaev  to,  !apse>i,  if  thcv  renounce.  349(? 

WneHciallv,  J4!li 
maintenanfe.  discretionary  jaiwers  eh  to.  460A 
refunding.  4fi9; 
retainer,  469/ 
sell,   power  to,  annexed   to  office.   4((9rt 

debts,  charpe  for  payment  of,  4696 

does  not  inelnde  oower  to  exclianfre,  4fin 

fee.  when  will  give,  4696 

implied.  409fl 

interest,  couDled  v.itli..  4096 

lease,  when  includes  ])o,*'pr  to,  469 

mortgage,  power  to.  implied  in.  46fir 

named  person,  witli  consent  of,  469 

personal.  wlien_.  469 

statutory  powers.  469o 
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'I-I-EO.Ar.  FCRPOSE    ,,,„,„  ,  '■ 

fVTEN-Troy  OP  TEST. 
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09l7 
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INTKRMNKATKINS.      See    ALn:ilATloN». 

IHNt'R.  fftihin-  of.    S<m>  Dik  witholt  Imuc. 
\Uit>ri*  ^Minl  of  |>uri'liiiiM>,  i24f 


JOtNT  TKNaN'TS,  4056 
statute!,  4U5& 

ilt'viti'  to.  ttitli  rt-niainiltT  ovt-r,  40St' 
St«  La  phi:. 


LAN'lJ,  wliitt  wiirili  will  paitii.  147,  U7A 

LAl'HE,  7090,  c(  ae*!. 

bfforp  WilU  Ai-t,  7Itlla 
after   Will-   Art,   7»l»n 

not   retrodpei'tlvp,   709r 

"rliilil  or  iMMiH'"  nieuiin  U>f;it  Imnto  c-lillil  or  i^Miie,  7ni>r 
cliild  (iPtiil  nt  (late  of  will,  700'/ 

child  or  otlitT  i-aiii',  Rift  to,  docn  not.  if  i-'«ii4>  >4iirvivf.  700c 
cluMfi,   Willi*  At't  (loTM  nut  aiijily  to,   700J 
condition,  f|(ift  '■■*  child  on    ini[)u»iHiblc,  709(/ 
twtatc  tail  iloer    itct     if  inMiie  in   tiill   survive,  700(> 
joint  toiianiM,    -i  '   to,  7006 

re*)idue.  lapsfd  devlttv  faIN  into,  thoUKh  there  is  wrong  fnuni- 
pration.  7006 

wher*'  lai>»«^d  lieque^t  in  part  of,  7096 
particular  and  gi>n«>ral,  7906 

LEASE,  renewal  of,  hy  life  tenant,  AOSr 

LEOACY.  blank  cannot  \w  Hiipplicd,  lHHa 
interent   on.    197/ 

payment  of,  nut  of  personalty.  HOQb 
mixed  fund,  MQc 
when  charffed  on  land,  S((flf 
where  personalty  exonerated,  SBOrf 
payable  out  of  shares,  S60d 
See  Abatement — Cumulative — Demonstrative — Specific. 

LEflATEES,  who  ri.  .v  \h\  \2\a 
identity  of,  1376,  7r»aa 

LIFE  ESTATE,  words  creating,  5l7a,  et  acq, 
statutes.  5176 
by  implication,  744 

LIFE  TENANT,  must  not  commit   waste,  565a 
iMTmissive  waste,  5656 
pay  interest  on  mortga([e.  5(156 
taxes.  .')656 
of  shares,  not  entitled  to  new  allotment.  505c 
renewing  lease,  565c 
of  land  charged  with  annuity,  565c 


M. 

MAINTENANCE.  409/.  *•/  a^^q. 

capital,  wlien   applied   for,   400A 
charged  on  lanil,  469/^ 
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KNMI  IN 

KKsrid  AIH    DKMnk.  whiit   pu.. 


117*.  i:lB.,   .1  «■.;. 


HKsrrMK.    liurtji'iilar    aiwl    vi'llrril,    i38« 
liii|<lii'il  Kin  III.  ^:lKa 

[liixic-  I'l'M'iKiuit  wliiTe  lift-  i-itiiti'  irlM*n,  'i',ina 
ill'IrlliiitlMri  ..(,  iJHii 
iiniliH|HMw.l   til,   j;lMr 

IlETAINKII.  Ill   I'xiiiiliir,  wlll.i 

IlKVlHATIiiN.  :yi„.  •!  «,,, .  7.-,:l 

ttrrclt'iiitiiin  nf  rmiiri-  )iHl  liy  rt-viHiitiun  nf  pn't»-)lt  «ift,  7.13 
rimtiyt'  in  rirriiiin(iiin.f«,  .Vi/t 

.■hllrl,  l.lrdi  ..f,  <J nl   ri'vuk..  will.  :rll, 

i-oritlictlriff  rlmiwN.  7.^:) 

niiirri«((f.  rt-viik.-*  will,  yin 

miirrinui'.  i'\(v|iliiin<   1..  ml..  ,i.   ),,.  .-,■_>;, 

iTliirrinKf  iin.l».r  ii«4i I  ri.init..  mitt  Hii)iM.(nit.|tt  ciTi'monv    .726 

l.»t  will,  !,U  '■ 

rrtpilNiti.H  fur,  Mr 
.ttiitlitfH.   .-S^a 


S. 
.«<.\T[SF.\(T10\ inpli,.,,  .,,,,1  l,„li.l,|„t.  7711.  ,(  „,,, 

SKAMKX  ,\NI>  Sl)l.l)|KIIS.  will<  „f.  -^    'jfK- 

"SIHRR  .AND  SII.ARK  .M.IKK.'     S«.  TKNANcr   [n  Oimmos. 

SHARES,  lenunt  for  life  nol  rnlitl...!  to  new  «h«rn«  allotlfd,  .M5c 

SHEI.I.EVS  CASK.  mil.  in.  *Ud.  el  «»,. 
i«Hiic.  when  a  word  of  pnTi'linsp.  424/ 
not  npplii.|ilili.  wlipn    devi«o  of  |p((ol  I'Htato  to  ancfsliir.  anil  muil- 

able,   to   lii'ir-,   424r 
lii'ir*  meana  childrpn,  when.  424/ 
/MTHowi  tleHifinala.  where  remainder  to,  424/ 
words  ailded  to  limitations  inronaiatent  with  course  of  deaeimt.  4?4« 

SPECIFIC  description,  doea   not  carry  after  acquired   property,    M7e 

SPECIFIC  DEVISES.  157o 

Sl'ECiFIC.  KenernI  and  demonstrative  legacies.  Ifi7«,  r(  ae7. 

SPECIFIC  AND  C.EXERAL  I.EfiACIES,  incidents  attaching  to,  I97a, 
et  aeq.  "  ' 

SUBSTITITIOXAL  LEOACIES,  1630,  679(i 

SICCESSION  ni'TY  CIIARnE  ON  LEOACV.   197j 
though  will  directs  pa.vment  of  debts.   I<l7ft 

SCCCESSTVE  AND  CONCCRRENT  INTEREST,  405a 
SlPER.STITIOrS  rsES,  .1940 
SUPPLYINO  WORDS,  758<i 
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WASTE,  tenant  for  life  must  not  commit,  565a 

may  clear   land  for  cultivation,  5fi5o 

not  liable  for  permissive,  565& 

without  impt'iifliment  of,  565a 
repaint,  may  cut  timber  for,  5tt3& 
tapping  maple  trees,  5fl5a 

tenant  for  year».  liable  for  |>ermis8ive  waste,  S6S& 
executor,  liubility  of,  for,  Aiiltf 

WILL,  mental  capacity,  25c,  et  seq. 

delusion,  unfounded  belief,  not  a,  25e 

deluxion,  insane,  25c 

instruct ionN,  when  tPHtntor  nipable  of  ffivin^,  2.V 

interested   persons,  evidence   of,  25e 

lucid  interval,  2Sd 

medical  men,  evidence  of,  preferred  to  that  of  interested  persona, 

onu8  of  establishing,  25c 
probate,  prima  facie  evidence  only,  25/ ' 
testator,  will  drawn  by,  evidence  of,  2oe 
witnesH,   evidence    of,    25e 

WILL,  who  may  make  a,  25a  . 

WITNESS,  bequests  to,  36c,  121a 
competency  of,  36c 
interpretation  of  will  where  gift  to,  121a 

WORDS,  meaning  of  certain,  223,  et  acq. 
general  rule,  223 
descriptions  of  pyersona,  223 

"child"  or  "children/'  223 

"child  or  issue,"  799c 

"cousins,"  223a 

"executors  and  administrators,"  223o 

"family."  223a 

"heirs,"  223a 

issue,  223b 

legal  perHonal  representatives,  2236 

"next  of  kin"  and  nearest  of  kin,  2236 

"oflfspring,"   2236 

parties  mentioned,  223o 

"poor"  or  "poor  relatives,"  223c 
description  of  things,  223c 

corporation  sole,  223c 

■flower,  223c 

effects.  223c 

equally,  223c 

estate.   223c 

home.    223c 

homestead,  22Sd 

above  described  lands,  223d 

legacy.  223rf 

money,  223d 

premises,  223d 

proceeds,  223d 

property.  223d 

rents,  223d 

stock.  223d 

worldly  estate,  223d 


INDEX. 


gsnwal  exprpssions,   223e 
aiivaniemenl,  223c 
»"f "  "Of,"  687o 
at  tlic  same  time,  2'3r 
between.  223e 
[lie  cJiildlegg,  2>3c 
having  given,   223e 
inelurlinu.  223e 
option.  223e 
pay  or  apply,  223/ 
p™  rata.  22.3/ 
Protestant,  223/ 
puUie  securities    ■2'>tt 
revert,  223/  ' 
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